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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

e

DANIEL J. SIMMS
Petitioner

) OLERS
STATE OF WASHINGTON, ) NO. 83826-7

Respondent, )

)
V. ) - ANSWERTO

) '‘MOTION

)

)

)

This Court’s order.granting review in this case provides

. ... the Petition for Review is granted only on the

issue of whether the State, in seeking a double

firearm enhancement based on the prior imposition of

a firearm enhancement, is required fo allege in the

information that the defendant has previously been

sentence io a firearm enhancement.

Mr. Simms filed a supplemental brief which addresses this
issue, and this issue only. Specifically, Mr, Simms argues the Staie
must allege the prior enhancement in the Information, in the same
manner it alleged the same recidivist fact with respect to the
untawful poésession of a firearm charge in this case.

Despite the fact that his brief is limited fo the precise issue
on which this Court has granted review, the State has filed a motion
which it has stylized as a “Motion io Strike Issue Never Raised
Below or Accepted By This Court.” That motion asks this Court to
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to ignof"e the guestion of whether the State‘is required to allege the
defendant has previously been sentenced to & firearm
enhancement. But there Is nb basis to strike an argument that was
previously presentsd by Mr. Simms and which pertains directly to
the issue on which the Court granted review. |

The subheading of the relevant portion of argument in the
supplemental brief provides:

There is no rational basis upon which to except

recidivist facts from the essential-elements.rule for

enhancements while including the very same fact

wijthin the rule where it is c;leemed an “element’ of the

crime. :
As the subﬁeading sugéests, the argument which follows
addresses the constitutional probiems which arise from the Court of
Appeals’s creation of an exception to the essential-elements rule
for prior enhancemants . That argument is plainly relevant to the
guestion on which this Court granted review. The State’s motion
does not contend otherwise.

Instead, the State conflates the terms Issue and argument.
But even assuming there was merit fo the State's effort to merge
terms, Mr. Simms did raise the argument in question in the Court of

Appeals and in his Petition for Review, In his initia! brief to the

Court of Appeals Mr. Simms argued.
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The State cannot contend the fact that Mr. Simms had
a prior conviction with a firearm enhancement was not
an slement of the aggravated offenses, as it pleaded
and proved the existence of the prior substantive
offense for purposes of the unlawful possession of a
firearm charge. . .. The State can offer no rational
explanation as to why it should be vested with the
choice of when prior offenses will be considered an
element and when it will not. There is ceriainly no
rational explanation as to why in a single case the
State should be permitted to make two divergent
decisions on the very same prior offense.

Mr. Simms included and expanded upon this argument in his
Petition for Review. Petition for Review at 14-19. The subheading
of the portion of the suppiemental brief which the State seeks to
strike provides:

There is no rational basis upon which to except

recidivist facts from the essential-elements rule for

enhancements while including the very same fact

within the rule where it is deemed an “element” of the

crime, -
Supplemental Brief at 11. Despite the obvious similarities, the
State contends this argument was not previously presented. The
State Is wrong,

This Court's order granting review did not limit the
arguments the parties could raise, rather, it limited only the issue s

which the Court would address. The argumén’c the State wishes

this Court {0 ignore pertains directly to the question of whether the
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State is required to aliege the defendant has previously been
sentenced to a firearm enhancement. That is the guestion on
which the Court granied review. There is no basis to strike that
argument, and the court should deny the State’s motion,

. CONCLUSION

There is no basis to strike an argument that was previously
presented by Mr. Simms and which pertains directly to the issue on
which the Court granted review. The State's contention that this is
a new issue is wholly without merit, and it s motion shouid be
denied.

Respectfully submitted this 21% day of July, 2010.

GREGORY C. LINK — 25228
Attorney for Petitioner

MOTION TO EXTEND TIME 4 WASHINGTON APPELLATE PROJECT
1511 THIRD AVENUE, SUITE 701

SEATTLE, WASHINGTON 98101

(206) 587-2711




10 JUR 21 PH 3:58
BY ROMALD R. CARPENTER

ClLERE

DECLARATION OF DOCUMENT FILING AND MAILING/ DELIVERY

The undersigned declares under penalty of perjury under the laws of the State of
Washington that on the below dafe, the original of the dooument to which this declaration
is affixcd/attached, was filed via e-mail in the Supreme Court of the State of
Washington under Case No. 838206-7, and a true copy was mailed with first-class
postage prepaid or otherwise cansed o be delivered to each attorney or party or record
for [X] respondent Dennis McCurdy - King County Prosecutor's Office, [ | appellant
and/or [ other party, at the regular office or residence as listed on ACORDS, or drop-off
box at the prosecutor’ s/attorney general’s office.

MARIA A&f&\zﬁ RILEY, Legal Assistant Date: June 21, 2010
Washington Appellate Projeoct
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Please note that any pleading filed as an attachment to e-muil-wilfbgatredted as the original.
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Maria Riley [mailto:maria@washapp.org]
Sent; Monday, June 21, 2010 3:57 PM

To: OFFICE RECEPTIONIST, CLERK

Cc: dennis.mccurdy@kingcounty.gov
Subject: 838267.5imms.Answer

State v. Daniel Simms
No., 83828-7

Please accept the attached documents for filing in the above-subject case:
ANSWER TO MOTION

<<8IMS.838267.pdf>>

Gregory C. Link - WSBA 25228

Attorney for Patitioner

Phone: (206) 587-2711
E-mail: greg@washapp.org

By

Maria Arranza Riley
Staff Paralegal

Washington Appellate Project
Phone: (206) 587-2711

Fax: (206) 687-2710

www.washapp.org
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