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A.  -ASSIGNMENTS OF ERROR

1. Th¢ super-ioi: cdurt éned by Qanting respondent’s petition |
fbr writ of habeas corpué. | o
. 2. The s_uperiorl'court erred by d/etermi_ning that the statutory
requirement that a felon be granted éfedit ag'ainst‘his jail sentence for
| time.on electronic home monitoring prior to sentencing applies to a

non-felon. *

B.  ISSUES PRESENTED FOR REVIEW -
1. Maya cﬁfninal ciefendaﬁt ﬁse a Writ‘ of habeas 'corp.u‘s to -
) | challenge a sentence he is not yet serving‘? (Assigninent of Error 1)
2.. Does the constitﬁtion require that a defendanf convicted of
a hon—felbny c:iiﬁe be givéri credif against his jail éenténce for time |
hc_: was oﬁ e.lectr;)r.lic hbrﬁe monitoring as‘ a conditiqn .of pretrial ,

release? (Aésignments of Error 1 & 2)

C. * STATEMENT OF THE CASE |

© The superior ﬁourt, ona v&it of habeas corpus, ordered the |
trial cour§ to give respondent. credit againsjt hlS jail sentence on a
non—félony charge for time he was on eleétronic home monitdring

prior to senténcing. The City appeals.



In 2001, respondent was charged with Dnvmg Under the
" Influence @[ﬁ) and Driving While License Suépended/R_evoked-
(DWLS/R) 1* degree in Seattle Municipal Court. CP at 31. Later
that year, he entereci into a deferred prosecutioq for thgse charges.
CP allt‘3;2.’ In 2004, after respondéﬁt had corriple_ted alcohol
| | treatment, his defgfréd ‘prosecﬁtion was revoked because of a DUI
~ conviction in another court. CP at 33-34. Respépdent’s sentence was
suspepdéd for ﬁ\}e yeﬁfs _‘on‘ certain cdndit_ions, including no criminal' '
law,viqlations and no driving without an ignitibn interlock devise_.. '
CP at 30.

| | In 2007, respondent was charged with Dﬁving_Whjie License
Suspended (DWLS) 3™ degree and Cpe’rating a Motor Vehicle
Without a Reqﬁire'_d Tenition Tterlock (ID) in Seattle Municipal
Court. CP at 12. The court éet bail at $5,000, which respondent
postevczl, and impo’sed cénditions of releése including electronic h.ome'

‘monitoring. CP at 10-11. Respondent later pled guilty to both of R



- these charges. CP at 13. On the first eharge?I he was sentenced to 90
days in jail with zero days suspended, and, on the second charg.e,2 to
90 dayé in jail with 90 days 'suspended; these sentences to run
consecutively. CP at 8-9 & 11.: The trial court declined to give |
respondent credlt against this sentence for 140 days he was on
" electronic home momtorlng before his gu11ty plea CP at 14. In
addition, 90 days of his suspended sentenee on the 2001 DUI charge
was revoked,f and this jail .time was to run conseentively to the other
charges. CP at29 & 36. Respondent was ordered to report to jail by
J April 9,2008. CP at 14 & 36. Respondent apparently was or would |
| ‘also be serving 2 jail sentence_imposed by another.court. CP at 3.. |

| On March 31, 200.8 -\respondent sought a wri"t' of habeas
corpus to force the trial court to give him credit agamst his 90- day
DWLS 31 degree Jarl sentence and his 0 day IID jail sentence for the

140 days he was on electronic home monitoring prior to his guilty
- {

! The maximum sentence for DWLS 3™ degree is 90 days in jail
and a $1,000 fine. Seattle Municipal Code (SMC) 11.56.320(D); SMC
11.34. 020(B) '

2 The maximum sentence for IID is 90 days in Ja11 and a $1,000
fine. SMC 11.56.350; SMC 11.34. 020(B).



pleas. CP at 5.7. On April 7,-2008, the superior court granted the
requested relief, concluding as follows:

RCW 9.94A.120(16), RCW 9.94A.030(8)(26)
and (42) states that a criminal defendant is entitled to
credit against sentence for pretrial time spent on
electronic home detention. I find that the rule albeit -
for felonies shall apply here.’

P at38.

D. - ARGUMENT

1. Respondent’s petition for a writ of habeas corpus
should have been denied because he was not currently

“restrained of his liberty”. and would not be “restrained

of his liberty”’ until he had served his unchallenged
sentences. - : '

When he petitioned for a writ of habeas corpus, respondent

was not incarcerated or subject to any conditions of release imposed

" by Seattle Mﬁnicipal Court. Nevertheless, the ;superior. court granted

him relief. RCW 7:36.010 provides:

Every person restrained of his liberty under any
pretense whatever, may prosecute a writ of habeas
corpus to inquire into the cause of the restraint and

~ shall be delivered therefrom when illegal.

3 These statutory references are obviously incorrect and should -
have been to RCW 9.94A.505(6), RCW 9.94A.030(11), (27) and (32).

!



| tJ'nlike a pefsonal restraint petition avéilabie under RAP 16.4
etal, Which alithorizes reﬁef if tﬂe petitioner is conﬁned, éubj ect to '
imminent confinement or under‘ some other disability,* issuance of a
writ of habea-s‘corpus requires that there be an actual or physica'l‘
restraint of a'person.’ Although a person need not be in jail to. be
entitied to /hélbeas corpus r'elief,6 ﬁe must be r'estraiﬁed in some
,_man__ner.7 Reépondent’»s’ expec;[ed _réliance Qn Inre Poﬁ"e‘lls for ‘;he
propoéition that “release from conﬁ_néfnent isno lshger the sole
function ofa \;vrit of ‘h_abeas cofpus” is plainly misplaced aé that case
Waé a personal restraint pétition.9

The statﬁtcé govemiﬁg the procedural aspects of a writ of

habeas cdi—‘pus show that an actual or physical restraint is required.

4 See RAP 16.4(b).

> Inre Powell, 191 Wash. 152, 153, 70 P.2d 778 (1937)

6 See, e.g., Bornv. Thompson, 154 Wn.2d 749, 752-53, 117 P.3d
1098 (2005) (petitioner confined at Western State Hospital); Butler v.
Kato, 137 Wn. App. 515, 154 P.3d 259 (2007) (petitioner subject to -
. pretrial conditions of release).

7 See State v. Ezchman 69 Wn.2d 327 335-36,418 P.2d 418 ,
(1966) (petitioner being held on an unchallenged judgment not entitled to
habeas corpus relief regarding allegedly invalid judgment).

8 92 Wn.2d 882, 887, 602 P.2d 711 (1979).

9 Powell, 92 Wn.2d at 884 (“Petitioner Powell has brought a
personal restraint petition challenging the legality of her detention based
on a conviction for possession of a controlled substance.”)



RCW 7.36.030 requires that the petition_ si)ecify “by whom the
petitioner is restrained of hlS liBerty, and the iz;lace where.” No
person was presentiy restrairﬁng respendent hor was there any place
where he was being_ resﬁaihed. RCW 7.36.050 requires that the writ
be 'directed “eo the officer or pérty haying the person under restraint,
commanding him to have such. persoﬁ before the ‘court;” Neither the ,
trial judge, City of Seattle nor the Direetor' of Adult Detention could -
have, delivered respondent to sﬁperior court, RCW 7.36. 120
| _provides thafc “if ‘no legal cause be shown for the resfraiﬁt or for ‘the
continuaf[ioﬁ thereof, [the court] shall diseharge fhe paﬁy.” Hoiwlthe -
superier court ceuld discharge a person who was not then restrained
fs semething ofa myst‘ery. |
R_espoﬁcieht did not. challenge the 90-day probatioﬁ revocatien

- from his 2001 DUI charge,"® but only his prospective 90-day

1% Tnasmuch as he was never detained, either in jail or on
electronic home monitoring, for the probation violation from the 2001
. charges, respondent cannot claim any right to credit against this 90-day
sentence for the time he was on electronic home monitoring for the 2007 .
- charges. See Inre Personal Restraint of Schillereff, 159 Wn.2d 649, 651-
52, 152 P.3d 345 (2007); see also Inre Personal Restraint of Costello, 131
Wn. App. 828, 833, 129 P.3d 827 (2006) (defendant serving consecutive
sentences entitled to credit for confinement time served before sentencing
on one sentence only). | ’



| incarceration for the DWLS 3™ degreé charge. Wheﬁe a person has
~ been sentencéd to serve cc.)nsecuti'x‘fely two ferms of iinpﬂsonment, he
| may not attack th¢ seéond se,nténce through a Wri’g of habeas corpus’ |
beforé the first has been served_.11 Untilﬁ.the valid pc;rtion ofa |
sentence has explired, the aIleged void portion may not be attacked in
" a habeas corpus proceeding.”> A person chéllénging as illegal his. |
' cumulative séntences’ is néf entiﬂed -to a writ of habeas corpué Wilere
he has not yét served the sentence Whi(‘zh was _lawfully imposed.”
-Inasmuch as resbondent was challenging only a sentence that -
he was not curréntly serving, the superior court erred by granting him

‘relief in a habeas corpus proceeding.

' Iy re Grant v. Smith, 24 Wn.2d 839; 842, 167 P.2d 123 (1946).

12 In re Blystone, 75 Wash. 286, 134 Pac. 827 (1913).

B In re Miller, 129 Wash. 538, 539-40, 225 Pac. 429 (1924); see-
also In re Ashley v. Delmore, 49 Wn.2d 1, 5, 297 P.2d 958 (1956), cert.
denied, 353 U.S. 986 (1957). - _



2. The superior court erred by granting relief pursuant to
a writ of habeas corpus because respondent did not
establish any constitutional violation in denying him
credit against his jail sentence for time on electronic
home monitoring prior to sentencing. -

a. The constitution does not require that a
defendant be given credit against his jail
- sentence for time on electronic home
monitoring prior to sentencing.

‘ ' The superior court’s authority to grant relief by way of a
petition for habeas corpus is set forth in and limited by RCW
7.36.130, which provides:

~ No court or judge shall inquire into the legality

of any judgment or process whereby the party is in
custody, or discharge the party when the term of .
commitment has not expired, in either of the cases
following: : L

(1) Upon any process issued on any final
judgment of a court of competent jurisdiction except
where it is alleged in the petition that rights guaranteed
the petitioner by the Constitution of the state of
Washington or of the United States have been violated
and the petition is filed within the time allowed by
RCW 10.73.090 and 10.73.100.

1

Under this statute, a court may grant relief only when the

petitioner has alleged facts showing that his constitutional rights



were inVa.ded.lA“.AA writ of habeas corpus is available onljf for the
purpose of mqumng into the legality of the petitioner’s restraint, and
to determine Whethef his constitutional right to due process of law
has been violated." The 'sovlve basis for the éuperior court’s decision |
Waé that the r’eqﬁirement Qf thg Séntencing Reform Act (SRA) thata
~ felon be given credit againsf his sentcﬁce for ptetri_al time si)ent on
el}e(‘:tronic‘ home detention should also apply to énori—felon. : Abseﬁt
from this decisioﬁ vs;é}s any analysis of deterrnination that the
constitution réquires this resultl : |

In'State v. Spealcs.,16 the Court of Appeals c’o'nclude(‘i that the
constitutiop does not reciuire ;[hat a defendant be éiyen credit against
his f@loﬁy jail sentence for time on electronic home monitorin’g pﬁ-or
to séﬁténcing. | |

" The rationale for awarding pre-trial credit is that the

defendant has served part of his sentence before trial. -
If credlt were not given, he would in essence be

. % Palimer v. Cranor, 45 Wn.2d 278, 281, 273 P.2d 985 (1954); see
also In re McNear v. Rhay, 65 Wn.2d 530, 534, 398 P.2d 732 (1965),
(court reviews allegations in application for writ of habeas corpus to

* determine whether any fundamental constitutional rights have been so
violated as to result in the denial of due process).

5 [nre Allenv. Rhay, 52 Wn.2d 609, 611, 328 P.2d 367 (1958).

1 63 Wn App. 5, 816 P.2d 95 (1991), reversed, 119 Wn.2d 204
(1992) -



required to serve a greater sentence than that ultimately
imposed by the court, and a greater sentence than
others able to obtain release pending sentencing, in
possible violation of due process and equal protection
of the laws. This rationale does not apply here. Home
detention cannot be part of the sentence of a sex

- offender, RCW 9.94A.030(35), and it was not part of
the sentence in this case. When the defendant was on

" home detention prior to sentencing, he was not serving
any part of his sentence, and he was not accumulating
time for which he would later be entitled to credit.

Even if home detention had later been made part

of the sentence, the court would not have been required
to credit it. A defendant held in jail prior to sentencing-
is entitled to credit against his or her maximum, ‘
mandatory minimum and discretionary minimum
sentences. A defendant is not, however, entitled to .
credit for probation time served prior to the imposition
of sentence. Home detention is more analogous to -

-~ probation than to jail time, and as a result it need not
be credited against the sentence ultimately imposed.17

- The Supreme Court reversed this decision,'® but solely based .

on the specific definitions of “confinement” and “partial

1

confinement” in the SRA.

- In the case before us, the Court of Appeals held -
that denial of credit for time served by an accused on
home detention does not violate due process, equal
protection or double jeopardy. As that court reasoned,
home detention is more analogous to probation time
than to jail time and therefore the constitution does not

_ " Speaks, 63 Wa. App. at 7 (citatiohs and footnote omitted).
18 State v. Speaks, 119 Wn.2d 204, 829 P.2d 1096 (1992).

10



require that such detention be credrted against the
sentence ultlmately imposed. :
While the Court of Appeals conclusron that
- presentence home detention is not constitutionally
mandated may well be correct, we deem it unnecessary
to reach that issue in this case smce state statutes
resolve the questlon 1
' The SRA does not apply to sentencing in courts of limited
jurisdiction.”® Thus, the definitions of “confinement” and “partial
confinement” in that statute are irre_leVant to respondent’s sentence.

" Outside the context of these specific SRA definitions, electronic
home monitoring is not considered'confmement or jail?' No statute”
goveming the sentencing of a non-felon requires a court to give
credit agamst a Ja11 sentence for time on electronic home monitoring -
before sentencing. Asthe Court of Appeals deterrmned and the

- Supreme Court did not expressly reject, electronic home monitoring

before sentencing is not analogous to jail time for ‘chstitution'al

purposes.

19 Speaks, 119 Wn.2d at 207 (emphasis i 1n or1g1na1 footnote
omitted).

2 Bremerton v. Bradshaw, 121 Wn. App. 410, 413, 88 P.3d 438 |
(2004), review denied, 153 Wn.2d 1012 (2005). :

2L State v. Perrett, 86 Wn. App. 312, 317-19, 936 P.2d 426, review
denied, 133 Wh., 2d 1019 (1997)

11



The other cases that have 'addfessed electronic home
monitoring do not suggest ’ehet giving credit against 3; jail sentence
for time on electfonic home moﬁtoﬁng prior to sentencing is
required by the constitution. State v. Anderson™ involved a |
defendant who Was on electroﬁic,home monitoring after being
sentenced.for a felohy. The couﬁ fust determined that this sﬁuation '
was governed by a different statﬁfory term — “imprisoned” — that did
not eneompass electronic home moﬁitoring.”. The court did, -
however, eonclu'de that “[s]ince the Legislature has choseﬁ to grant
jail time credit fo‘ those who serve pretrial eiectronic hpme detention,
~as recognized by Speﬁk&, equal protection requires’the same c'redit. to
be granted o those who serve electronic home detention after theﬁ .
conviction aﬁd pending their appeal.-”24 ‘A.gain, the Legislature has
not chosen to grant this Aer,edit to a non-felon defendant. |

In State v. I'/czsg:[uez,25 the court rejected ﬂie défe'ndaht”s -

argument that he was entitled to credit against his jail sentence for

2132 Wn.2d 203, 937 P.2d 581 (1997).
B dnderson, 132 Wn.2d at 206-08.
* Anderson, 132 Wn.2d at 213.

12



- time he was on home detention pﬁo_r to conviction. Although the
defendant was prohibited from léavmg his home eﬁcept to go to
Wbrk énd was sﬁbj ect to unannqunce'd visits by the police to verify
complianc§ with this r.estricti'on, he waé not monitor_ed
electr'onically;zs Inasmuch as this preséntencé detention was not
“home deténtion”_ as defined in the SRA, the defendant héd no _right
to credit for it against his éenteﬁce.” The court did ﬂot suggest that
the defendant had any' cdngtitutionai right to such cfe_dit. |

4. In Bremerton v. Braa’sharw,z.‘8 thé court held that a DUI
| ‘def¢ndan‘t who was on'electrqnic hqme mdnitqr'mg béfore séntencing
.Was not enﬁtled fo Qredit for that time against his jail sentence. The
DUI éentencing statute does not give the defendant such credit nor )
does any other stémte support such a claim.” The céurft also rejebted v.
an equal per¢¢tion claim as the defendant did not show that she had

been treated differently ffoni anyone else in the same class.*®

25 75 Wn. App. 896, 881 P.2d 1058 (1994), review denied, 126
"Wn.2d 1005 (1995). ' |

28 Vasquez, 75 Wn. App. at 897.

2" Vasquez, 75 Wn. App. at 898.

28 121 Wn. App. at 413.

‘2 Bradshaw, 121 Wn. App. at 413.

3% Bradshaw, 121 Wn.-App. at413 n. 7.

13-



Likewise, respondent did nof show that he is being treated any-f ‘
differently thaﬁ any other peréon ch;_icte'd of a non-felony after
" having been on.electronic home moﬁitoring.

'The superior court’s reliance oﬁ the SRA statutes and cases
interpreting those statutes is éiearly misplaced. The superior court’s
apparent belief that all defendants should be given qrcdit for time on
eleétronic home rhonitori_ng before séntencing fnéy well be a valid - |
pélicy posifion, but éuch decisions are préperiy matters ‘fof the
Legis.lature.3 ! |

b Edual proteétidn does not\ require that alho'n-f'elon :

defendant be given credit against his jail sentence
for time on electronic home monitoring prior to

sentencing.

g Although thé sﬁperior court did not indicate any cbnstitutiqnal
Basis_for ité deéisioﬁ, rgspondent Ihad..argued that the result Was
required by equal prbtectioh. Equal protection requirés that persons
éimilarly sitﬁaﬁed vﬁth respect to the legitimate purpose of the law

receive like treatment, but the doctrine is not intended to provide

.31 See In're Personal Restraint of Knapp, 102 Wn.2d 466, 471,
687 P.2d 1145 (1984) (credit for nonjail probation time is properly a
matter for the Leg1slature)

14



complete equali& among individuals or ‘class'es;z'2 Sentencing
distinctions are reviewed under _the ratioﬁal relationship test, under
whi'eh a classification v'.v-illtbe upheld unless it rests on grounds
wholly irrelevant to achievement of legitimate state obj eetives; the

burden of proof is upon thelparfcy challenging the classification.*®

In State v. Bowen,* the court held that a defendant sentenced o

for a non-felony in‘ excess of the presumpﬁve range for a defendant
_With the,sénie criminal histo'ry who is cdnvicted of a felony did ﬁet.
viola‘ge equal protection. “The policy reasons for diétinguishing

‘ 1t;e’tweel.l felony sentencing and senteﬁcing for gross Iﬁisdemeanors .
are apparent ﬂem the different treatrﬁent and coﬁsequences which
flow _frofn eohvietion.”35 '

| The sentencing of felons under _fhe SRA and thet of nen; .

felons under other statutes serve quite different purposes.

32 State v. Simmons, 152 Wn.2d 450, 458, 98 P.3d 789 (2004).

3% Inre Personal Restraint of Stanphill, 134 Wn.2d 165, 174-75,
949 P.2d 365 (1998) (distinctions between felony defendants sentenced
pursuant to the SRA and those sentenced prior to adopt1on of the SRA do
not violate equal protection).

3% 51 Wn. App. 42, 45-47,751 P.2d 1226 review denied, 111 .

Wn.2d 1017 (1988). _

3 Bowen, 51 Wn. App at47.

15



.Rehabilitétion is not the goal of sentencing uﬂder the SRA,* buf itis
one purpose of sentencing for non-felons.”” Setting restitution is
quite different under each systerr‘l.A38 While a defendant chairged with
DUI m a court of limited ju:'risdiction may petitién for.a. deferred
prosecution, a de'fendantvchargend \;vith the same crime in supeﬁor
court is not eligible for this‘sentencing option.’ ® The most
significant differeﬁce is tﬁe grea%er sentcnéing discretion of the judge
iﬁ cou'rts of limited juriédictidn._ Wﬁile under the SRA, a judge —
gencrally is 11m1ted to imposing a sentence within the standard
séntence range;4° nd such statutory restriétion exists for a judge
sentencing a non-féloﬁ. Felons gnd n;)h-felons are not similarli '

~ situated for purposes of sentencing.

3¢ State v. Barnes, 117 Wn.2d 701, 711, 818 P.2d 1088 (1991).

37 See State v. Williams, 97 Wn. App. 257, 262-63, 983 P.2d 687
(1999), review denied, 140 Wn.2d 1006 (2000).

38 See State v. Marks, 95 Wn. App. 537, 977 P.2d 606 (1999)
(SRA time limit for setting restitution does not apply to non-felony
sentencing); State v. Ring, 134 Wn. App. 716, 720, 141 P.3d 669 (2006)
(SRA requirement that court must consider the defendant’s ability to pay
restitution does not apply to non-felonies).

% State v. Hayes, 37 Wn. App. 786, 788-89, 683 P.2d 237, review
denied, 102 Wn.2d 1008 (1984). '

0 RCW 9.94A.505(2)(2){).
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5Moreover, the purposes and function of pretrial_electronic .

. home monitoring demonstrate that it is not a type of punishment for
whioli a'defendant is entitled to credit against his jail sentence.‘_u

. Indeed, restrictions imposed as punishment cannot be imposed as
pretrial. conditions of releas'e.42 ‘Not giving a defendant credit against :
his; _] ail sentence for time_on electronic home monitoring prior to triai
serves to reinforce the distinction between pretrial release and .
punishment. The needs of the criminal justice .system for assuring
the presence of “a defendant at trial justify itreating a defendant

: detained pendin_g trial differently from a defendant detained pursuant :
to a sentence With respect to credits against a sentence.”’ |

' To the extent that the superior court’.s decision rested on an ‘

equal protection analysis, it was incorrect. Respondent did not

 sustair his burden of proving that denying him credit against his

H See CrRLJ 3. 2(b)(6) (authonzmg requlrement of electronic
momtonng based on determination that a deferidant is not likely to appear
if released on personal recognizance) & 3.2(d)(9) (authorizing requirement -
of electronic monitoring based on determination that a defendant will
commit a violent crime, seek to intimidate witnesses or unlawfully
interfere with the administration of justice).

“2 Butler, 137 Wn. App. at 524-25.

** In re Personal Restraint of Cromeenes 72 Wn. App. 353, 357-
'58 864 P.2d 423 (1993).
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sentence for the time on electronic home monitoring before .

sentencing violates equal protection.

B.  CONCLUSION

Based oﬁ the fofegoing argument, the superior court’s
decisionlordering Seattle Municibal Coﬁrt to give ;csﬁondent credit
agaihst his DWLS 3‘§ degree sentence for the time on elecfronic_
home monitoripg should be .feversed and respondent’s pe;cition for’
W;it of I;ai)eas corpus should be Eiismissed.

Respectfully‘ submitted this 10th day pf NovemBer, 2008.

THOMAS A. CARR
SEATTLE CITY ATTORNEY
sy Queswe

Richard'Gréene.
. Assistant City Attorney
WSBA #13496 '
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