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I. INTRODUCTION

The Washington State Department of Révenue (“DOR”) seeks
review of the Division II Couﬁ of Appeals’ decision in Washington
Imaging Services, LLC v. Washington State Dep 't of Revenue, Case
. No. 38247-4-11, Slip Opinion (Sept. 22, 2009) (“WIS Decision”).

In its Petition for Review, the DOR argues that review should be
accepted for two reasons. First, there is no direct contractual relation
between the patients of Washington Imaging Services (“WIS”) and the
Overlake Imaging Associates (“Overlake”) that obligates the patients to pay
Overlake for the professional radiology services. Therefore, excluding
funds WIS collects for these services and pays to Overlake from the gross
income of WIS is contrary to existing case law. This is incorrect. There is
no basis for review under RAP 13.4(b)(1) or (2).

Second, allowing the WIS Decision in this case to stand will
encourage other businesses to adopt a struéture similar to the
WIS/Overlake business structure, thereby allowing wideépread avoidance
of tax. This speculative assertion cannot serve as a basis for review under

RAP 13.4(b)(4).
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These are essentially the same arguments the DOR presented to
this Court twelve years ago when it filed a similar Petition For Review
(“1998 Petition” - Appendix 1) of the Court of Appeals’ decision in
Medical Consultants Northwest, Inc. v. State of Washington, 89 Wn. App.
39, 947 P.2d 784 (1997) review denied 136 P.2d 1002 (1998) (“Medical
Consultants™). In its 1998 Petition, the DOR argued that this Court should
acbept review under RAP 13.4(5) (4) because, if the decision in Medical
Consultants were allowed to stand:
... it will encourage taxpayers similarly situated to MCN
to structure their contracts with third-parties so as to avoid
paying taxes simply by exalting form over substance. That
is, taxpayers will be able to avoid paying B&O taxes merely
by asserting [sic] into their contracts with third-parties a
condition that will never occur. )

See Appendix 1 at 20.
Twelve years later, DOR is making the same argument under

RAP 13.4 (b)(4).

In other industries, employers would have an incentive

to convert employees into independent contractors. In

this manner, they could avoid paying B&O taxes on the
amounts received from clients that previously were paid to
employees, but now would be paid to contract workers. All
taxpayers would need to do to avoid paying tax on amounts
they pay to their subcontractors is to condition payment to

-2
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_the subcontractors on receiving payment from their clients.
(footnote omitted)

Petition for Review at 19-20.

There is no more substance behind this . . . issue of substantial
public interest . . .” basis for DOR’s current Petition for Review today than
there was twelve years ago. It should be rejected.

With respect to the contractual relationship among the parties, in |
its 1998 Petition the DOR emphasized the absence of any agreement on
the part of the clients of MCN to pay the physicians who contracted with
MCN to perform the independent medical examinations.

. . . the Department did not stipulate that MCN’s clients

» assumed sole liability for paying the physicians or that MCN
was acting as the agent of its clients. In fact, another part
of the stipulation directly refuted any such notion. See

CP 222 (“L&I has not and would not pay a bill to the
individual physician working for a Panel”).6

8 The obvious reason being that L&I’s contractual relationship was
with MCN, and not with the physicians.

Appendix latll.

In this Petition, the DOR presents the the “contract argument” as

follows:
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Here, the billing procedure was similar to that in Medical

Consultants because WIS was not liable to pay Overlake if

it did not receive payments from the patients/insurers.

CP 50; Slip Op. at 3, 12. What is missing, however, is any

finding or even any evidence that the patients or insurers

were themselves liable to pay Overlake for the radiology

services Overlake performed under contract to WIS.

Petition for Review at 14.

The relevant case law has not changed since the Medical
Consultants decision. In both Pilcher v. Dep’t of Revenue, 112 Wn. App.
428, 49 P.3d 947 (2002) review denied 149 Wn.2d 1004 (2003) and City
of Tacoma v. Wm. Rogers.Co., 148 Wn.2d 169, 60 P.3d 79 (2003), the
taxpayers were primarily obligated to pay the individuals who provided
services to the taxpayers’ clients regardless of whether the client paid the
taxpayer, a fact which made the compensation of the individuals assisting
the taxpayer a true cost of doing business and distinguishes these cases
from the WIS Decision and Medical Consultants. The DOR’s “contract
argument” should be rejected as a basis for review under RAP 13.4(b)(1)

or (2).
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II. ISSUES PRESENTED FOR REVIEW

The DOR frames the issue for review solely in terms of their
contract argument. This is not the issue on a Petition for Review. Based
on the DOR Petition For Review there are three issues.

1. Does the WIS Decision raise an issue of substantial public 4
interest such that it should be determined by this Court?
RAP 13.4(b)(4) .

2. Is the WIS Decision in conflict with a decision of the Court
of Appeals? RAP 13.4(b)(2)

3. Is the WIS Decision in conflict with a decision of this
Court? RAP 13.4(b)(1)

III. STATEMENT OF CASE |

DOR’s central factual contention is thgt there was no evidence that
patients or insurers were liable to pay for the 6ver1ake services. This is
incorrect. |

WiSisa Waslﬁngton limited liability company that operates medical
imaging facilities in Bellevue and Issaquah, Washington. F(CP 31;91 L.
14-15) WIS is owned, in part, by a non-physician. (CP 30)

* Treating physicians send their patients to WIS to obtain medical
image information in the form of a written report that will assist them

with diagnosis and treatment of their patients. (CP 92 L. 2-5; 145) To

-5-
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accomplish this purpose requires both the production of the medical image,
which WIS does, and the professional medical interpretation of that image
by a radiologist, which WIS does not, and cannot, do. (CP 146)

To provide the necessary professional medical interpretations of the
medical images it produces, WIS contracts with Overlake, a Washington
professional services corporation that employs radiologists. (CP 31, 146)

| WIS and Overlake have two contracts. (CP 37-59; 60-62) The
first contract, dating from 1996, governs the terms and conditions under
which Overlake provides the professional medical services of its radiologists
to interpret the medical images produced by WIS. (CP 37-59)

Under the second Overlake contract, WIS bills for and collects
both its fee (technical fee) and Overlake’s fee (professional fee). Under
this second contract, Overlake’s compensation for professional medical
services is a percentage of amounts collected. WIS agreed that it would
have no ownership interest in that portion of payments agreed to be for
Overlake’s professional fees, but would merely collect these fees for
Overlake. 'Overlake also agreed that WIS could bill for its fees and

Overlake’s fees in one global bill. (CP 60-62)

SEADOCS:414504.2



The first contact WIS has regarding a potential patient is a call from
the patient’s treating physician. (CP 145) Pursuant to the order of the
treating physician, WIS contacts the patient and schedules the patient for
the requested medical image. (CP 145) Upon arrival at the WIS facility,
the patient completes a registration form that states, in part:

I, the undersigned, hereby consent to and permit
Washington Imaging Services, LLC (WIS, LLC), their
designees, and all other persons caring for me to perform
and administer tests, examinations, including but not
limited to x-rays, medical and surgical treatment and other
procedures which may be deemed necessary or advisable
for me. (CP 141; 145)

The registration form also contains the following terms of
Financial Agreement:

PRIVATE PAY: The undersigned agrees, whether signing
as agent or as patient to be financially responsible to
Washington Imaging Services, LLC for charges not paid by
insurance. I understand this amount is due upon billing.

INSURANCE COVERAGE: Ihereby assign payment
directly to Washington Imaging Services, LLC for benefits
otherwise payable to me, but not to exceed the charges for
service. Any portion of charges not paid by the insurance
company will be billed to me and is then due and payable
within 30 days of invoice. (CP 141; 145)

As a matter of practice, patients are informed that the medical
image will be interpreted by a qualified physician and that the results of
-7 -
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the interpretation of the image are generally available within 24 to 48
hours. (CP 33; 1342 Once the Overlake radiologist has signed the report,
WIS transmits it electronically to the treating physician. (CP 146)

For each medical imaging services transaction, WIS issues a single
bill that combines both the technical fee and the professional fee into a
single charge. This form of billing is referred to as global billing. Global
billing is the customary practice in the outpatient medical imaging
business. (CP 146-147)

Insurance companies prefer global billing. (CP 147) Itis far ﬁlore
efficient and, therefore, less expensive, for the specific health insurance
companies to deal with a single bill that contains all charges for a health
care service than to deal with two partial bills for the specific health care
service.! (CP 96; 147) The contracts that WIS has With health insurance

" companies to be a provider are set up for global billing. (CP 95 L. 12-17)

The patient is infornied of this billing through a statement sent by

WIS. (CP 94) Each insurance company has a pre-determined allowance for

! Insurance companies will not pay a bill for either the technical fee or the professional
fee in isolation. Before insurance companies will pay either fee, they must have been
billed for both the technical and professional fees and have been able to match the bills to
a single procedure. (CP 97 L. 3-19)

-8-
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reimbursement for medical imaging services provided to their. insul;ed and
this allowance, not WIS’ billed amount, determines what WIS will be paid.
(CP 143; 147)

Depending on the provisions of the insurance policy, the patient
may have either a co-pay or deductible payment responsibility. (CP 147)
The patient is informedv of this through an explahatién of beﬁeﬁts form
sent by his or her health insurance company. (CP 94) If this is the cage,
WIS will send a secondary bill to the patient for the patient’s co;i)ay or
deduction portion. The secondary bill to the patient identifies the
fadiologist who interpreted the image, the initial charge for all services,
the adjustment of that charge by the insurance company, the amount paid
by the insurance company, and the amount owing by the patient under his
or her policy. (CP 143; 148)

WIS passes through to Overlake, as payment for its professional
medical services, an agreed percentage of what WIS collects on a global
bill for a medical imaging transaction. (CP 148) WIS has né ownership
interest in this portion of the payment. (CP 61) Beyond passing this

agreed amount through to Overlake, WIS has no liability for the

-9-
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professional fees. (CP 34) If the global bill issued by WIS is not paid,

WIS has no liability to Overlake for the professional fees. (CP 28)

IV. ARGUMENT WHY REVIEW SHOULD BE DENIED

A. Speculative Assertions Cannot Create An Issue Of Substantial
Public Interest.

The DOR argués that the WIS Decision should be reviewed under
RAP 13.4(b)(4) because, if the decision is allowed to staﬁd, taxpayers will
alter the manner iﬁ which they structure their businesses and thereby
improperly avoid taxatipn. As noted above, this is the same argument
advanced by the DOR in its 1998 Petition.

Events in the twelve years since the Medical. Consultants decision
have not borne out the DOR’s dire prediction. To the contrary, since then
Washington’s appellate courts havé continued to Build on a consistent
analytical framework in this area. In those situaﬁbns in which the taxpayer
contracted with an ihdependeht third party to provide a service for tﬁe
taxpayer’s c‘ustomer that the taxpayer did not, or could not, provide, and
the taipayer was not required to pay the third-party for thé service unless
the customer paid thé taxpayer for the service, Washington éoﬁrts have
consistently held that amounts paid to vthe taxpayer for the third party

service are not included in the taxpayer’s gross income. Christensen,
-10 -
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O'Connor, Garrison &Havelka v. Dep't of Revenue, 97 Wn.2d 764,

649 P.2d 839 (1982) (“Christensen”); Walthew, Warner, Ke’efé, Arron,
Costello & T hompson- v. Dep 't of Revenue, 103 Wn.2d 183, 691 P.2d 559
(1984) (“Walthew™); Medical Coﬁsultdnts v. State, 89 Wn. App. 39, |
947 P.2d 784 (1997). On the other hand, where the taxpayer could, and did,
render the service for which compensation was paid, and/or the taxpayer
v;/as responSibie for payiﬁg those who rendered the service even if the
customer did not pay, Washington cénirts have not befmitted the taxpayer
to exclude from its gross incomé any portion of the compensation it‘
received for the service, even if it used some portion to pay those who
assisted the taxpay;:r in furnishing the service. Pilcherv. Dep’t of
Revenue, 112 Wn. App. 428, 49 P.3d 947 (2002); The City och;coma V.
The William Rogers Co., 148 Wn.2d 169, 60 P.2d 79 (2002).

Rho Co. v. Dep’t of Revenue, 113 Wn.2d 561, 782 P.2d 986 (1989)
resulted in a remand to the Board of Tax Appeals for further consideration.
However, the fundamental distinction between the two linés of cases was
again made in the decision remanding the case. “If Rho is the employer,
fhen Rho is liable in its own right for the payment [of temporary staff

provided to clients], and Rule 111 does not apply.” Rho at 569.
-11 -
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The WIS Decision fits within the former category of cases. WIS
- cannot provide professional medical services to its patients. WIS
contracts with a third party, Overlake, for these professional services for
its patients. WIS has no obligation to pay Overlake unless the patient or
thé insurer pays WIS.

This case does not raise an issue of substantial public interest. To

the extent the DOR’s Petition is based on RAP 13.4(b)(4), it should be

denied. ‘
B. The Decision In This Cése Is Not In Conflict With A Court Of
Appeals Decision.

The DOR asserts that review should be granted under
RAP 13.4(b)(2), but does not separately address this argument in its
Petition. If this Court is inclined to search the DOR petition for argument
in support of this claimed basis for review, it may possibly be contained
on page 10 of the DOR Petition. There the DOR appears to suggest that
the WIS decision is in conflict with the decisions in Medical Consultants
and Pilcher. All three decisions are Division II decisions.

In Pilcher, the appellant-taxpayer, an emergency depaﬁment

physician, argued that he should be relieved of tax liability on amounts he

-12 -
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" was paid by the hospital that he then used, in part, to pay the physicians he
hired to assist him in providing continuous emérgency room medical
services. Pz‘lcher, 112 Wn. App. at 430. Division II expressly
distinguished the Medical Consultants decision, noting that, in Medical
Consultants, the funds paid to the taxpayer for professional medical
services were not taxable to the taxpayer because they were for services
the taxpayer could not perform but rather contracted for on behalf of its
clients who remained liable for payment for the services. Pilcher,
112 Wn. App_.; at439n. 11

~ Division I distinguished the WIS Decision from Pilcher and
concluded it was similar to Medical Consultants. Slip Op. at 13 n.21.
The WIS Decision is not in conflict with any court of appeals decision.

RAP 13.4(b)(2) cannot be a basis on which to accept review.

C. The WIS Decision Is Not In Conflict With Any Decision Of
This Court.

The DOR cites four decisions of this Court in support of its
contention that the WIS Decision is in conflict with a decision of this
Court. In City of Tacoma v. Wm. Rogers Co., 148 Wn.2d 169, 60 P.3d 79

(2003), the individuals whose compensation the taxpayer was trying to

-13-
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exclude from its gross income were employees of the taxpayer. The
taxpayer was primarily liable for p'aying these employees regardles.s of
. whether the taxpayer’s clients, for whom the employees worked, paid the
taxpayer for the work of its employees. The employees’ compeﬁsation
was a true cost of the taxpayer’s business that could not be excluded from
its gross income. Id. at 179-180.

‘Similarly, the WIS Decision is not in conflict with R%o Co. v.
Dep’t of Revenue, 113 Wn.2d 561, 782 P.2d 986 (1989) because, althoﬁgh
the case was remanded, this Court stated that if the personnel at issue were
employees to whom the taxpayer was primarily liable for Wages, such
~ amounts, even if paid out of amounts collected from a third party, would
not be excludable from the taxpayers gross income. Id. at 569.

The WIS Decision is not in conflict With,this Court’s decisions in
Walthew and Christensen. The services in Walthew that the DOR argued
were wi;chin the “complgte package” of services provided by the law firm
and, .therefore, a ““cost of doing business,” included services provided by

court reporters, process servers, and medical experts.” The law firm did

? The law firm clients had no contracts with process servers or court repSrters and did not
negotiate the fees charged by these third party providers. Walthew, 103 Wn.2d at 185.

-14 -
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not provide these services but retained independent service providérs for
the benefit of its client because these services were essential to the
prosecutioﬁ of the client’s case. Walthew, 103 Wn.2d at 185. Inrejecting
the DOR “complete package/cost of doing business” argument, this Court
in Walthew stafed:

Compensation or consideration for the service is thus the
basis for the tax.” (Emphasis Added)

I

" The language in Rule 111 is consistent with the statute if it

is read to reflect the statute’s obvious intent to tax only

gross income which is “compensation for the rendition of
services” (RCW 82.04.080) . . .” (Emphasis Added)

Walthew at 187-88

In the WIS Decision, the service at issue is ’;he professional
medical interpretation of WIS images by Overlake radiologists for the
benefit of the patient. WIS doés not, and cannot, render this service.
(CP 31; 146) (RP 36) Instead, patients referred to WIS by their treating
phyéicians provide WIS with written consent for WIS to procure for them
such medical procedures or examinations as are deemed necessary or
advisable. WIS procures the necessary radiology interpretation of the
image it creates through its contract with Overlake.

-15 -
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Each patient also agrees to be financially responsible for the
 medical services provided. To discharge most or all of this responsibility,
each patient assigns to WIS the benefits of his or her health insurance
policy. Those benefits include a right of reimbursement for both the
technical fee and the profe;sional fee. While WIS and Oveflake could
submit separate bills for each fee, they sﬁbmit a global bill for both fees in
accordance with industry practice and the preference of the insurers who
then pay the;e bills on behalf of their insured, the WIS patient.

The WIS Decision is not in conflict with Christensen which
involved exclusion from a law firm’s gross income of funds that were
reimbursements of expenses paid by the law firm on behalf of its clients.
In Christensen, there was an understanding between the law firm and the
third party services providers that the law firm would be primarily liable
for paying them for their services. The third party service providers billed
the law firm for their services and the law firm felt it had professional
and ethical obligation to pay these service providers on the bills submitted.
The law firm thén sought reimbursement from its .clients. Chrfstensen,.

97 Wn.2d at 766-67.

-16-
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In the WIS Decision, the patients agreed:to pay for Overlake’s
| professional services, primarily or exclusively through assignment of
health insurance benefits. WIS had no obligation to pay Overlake for its

services. The WIS Decision is not in conflict with Christensen.

V. CONCLUSION

The DOR has failed to establish that the WIS Decision meets the -
criteria for review by this Court under RAP 13.4(b)(1), (2), or (4). The

Court should deny the DOR Petition for Review.

Dated this_\\¥"~ day of February, 2010.

MILLER NASH LLP

: GregM @ v, WSB No. @
Monica Langfeldt, WSB No. 3€07
Attorneys for Respondent
Washington Imaging Services, LLC
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A.  IDENTITY OF PETITIONER
‘ Petitiorrer is the Sfate of Washington, Department qf Revenue (the"
"Department"). Petitioner was the defenrlant before the Superior Court
‘and the appellant before the Court of Appeals. |
'B. coURT OF APPEALS DECISION
Petitioner seel;s_ revrew of the published decision ef the Court of -
Appeals in Medical Consrdtants Northwest, Inc. v. State 'of Washington, ”
Dep’t of Rev., _: Wn.?.d L 947 P.2d 784‘, and of the0rder Denyirig
Motion to Reconsider, filed January 14, 1998. See App. at Al to A-12.
. C.  ISSUES PRESENTED FOR REVIEW | |
1. Does a de novo etandard of reﬁew apply wrlexr an appellate
e'ourt revie\\rs_‘a trial court decision' bésed. solely on‘s.tipulated facts? .
_ | 2. -Did the Court of App'eals. erroneously .cericlude'that the
Depanmenr stipuleted that Medical Consultants Northwest, Inc. ("MCN".)., :
was the agent to its clients and, therefore ‘that WAC 458-20-111 apphed? ’
’ 3. D1d the Court of Appeals 1mproper1y presume an agency'
| relatlonshrp between MCN and its clients? N
D. STA’I“EMENT‘OF THE CASE
1; Factual back'grou'nd..
MCN provides objective medical opinions in the form of written

reports to individual clients for a variety of purposes. CP 217. MCN’s
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clignts include public and privéte industrial insurance companies, casualty-
claim insurance co‘mpanies,A and law firms r.epresentingv- defenmts and
plaintiffs. CP 217. |
MCﬁ 'ibs not licensed to provide medicél services. CP 217. MCN
instead contracts with independent physicigns to conduct independept
medical examinations ("IMEs") in a variety of specialties. CP 217—'18,
374, 398. |Patients are seen individually or as a part of a panel of
examining physicians. CP 218. MCN’s owner/medical director is a
psyc?hiatrist who is qualified to conduct IMEs in his specialty. CP 218.
) Physiciaﬁs coﬁtracting' with MCN pérform 'as independent
| contractors. CP 218, They mamtam theu' own staffs and practices,
independent of MCN and have absolute mdependence in their medical
| opuuons CP 218-19 MCN pubhshes and dlstnbutcs to them a
: "Phys1c1ans Manual," as well as other documents wh1ch set forth the
| requirements, duties, and compensatlon of the phys1c1ans CP 218,365-
71, 389—401 MCN enters into a written agreement with each physician.
providing "MCN w111 act on [p]hysmlan s behalf to facilitate [p]hysician-
- serving as a [clonsultant in medical ‘matter.s'." CP 218, 402.
MCN employs an administrative staff to market itseif, provide
support to the physwlans and to perform transcription, accountmg, and

bﬂhng functxons CP 218-19. MCN also ensures for its chents that the



physicians are qualified members in good standing within their -

professions. MCN peﬁpdically sends out questionnaires to panel
physic;ians requésting information reéarding their practice, any sanctions
or legal. actions against them, | cerﬁﬁcﬁteé of licensure, and updated
 curriculum vitae, CP 219, 375, 399. o
MCN usually is contacted by a client who specifies which specialty
or specialties are required. CP 219., In some cases, the client may
specify-or choose ‘fr’om‘ certain physicians th. perform tﬁe evaluations. CP

219. MCN at times provides édvice as to the best approach and

 specialties in a case, as most clients do not have medical training. CP

. 219. MCN genérélly séheduleé ihe IME, most of which are conducted on

| MCN ;s premises (some take place in the physician’s office). CP 219.

MCN’s staff converts the results of the physician’s completed

examination into a final report to be sent to the client. CP 219. The staff

- proofreads the report and reviews its contents to ensure that the questions

: posed by the client have been answered. CP 219-20. The report usUaﬂy

is resubmitted to the physician for signature; MCN occasionally has

signed a report on a physician’s behalf. CP 220.

'MCN’s bill shows the namé(s) of the physician(s) and directs

payment to MCN. CP 221, 790-93. The rate is established by MCN

(although one of its ‘clients, the. Departme;;t of Labor & Industries, is
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| legislatively required to set fees by service). CP 221. The client pays the
total fee in one check, as det;ﬂed in‘ the billing, which is depoeited by :
MCN. CP 221. MCN theni pays the allocable portien to the physician(s). :
Cp 221 MCN’s clients understand that MCN pays a portion of the fee
it collects to the physmlan(s) perforrmng the IMEs. CP 222, |
MCN’s Physicians’ Manual prov1des. "Payment is made to physi- .
cians on a monthly bas1s and phys1c1ans are reimbursed for clients seen.
durmg the previous month." CP 374. An ea:her Phys101ans Manual pro-
vided: "The physician is _pa1d on a per-pauent basis, with payment made
at the end of the month during which payment is received frem the
client." CP 221, 398. Prior to 1995, MCN’s adntinisttative'staff orally
informed physieians that if a client did not pay MCN for an examination
perfonned MCN would not be obhgated to the phys1c1an Cp 222.
MCN’s current Phy31c1an/ Consultant Agreement effective in 1995 states '_
‘that "MCN w1]l make every reasonable effort to- collect fees for any
'eonsultatlon services provided by [the physician]. However, if MCN is
v.una'ble to collect the fee from a elient for .censultatio'n serv1ces provided .
by [the phystcian], MCN is :not obligated to nay [the physician] for his or
her services." CP 222, 795-96. | MCN has never eneountered a cliertt

- which did not pay for an IME. CP 222.



| When one of MCN’s clients, L&I,aarra’ngés for an IME, MCN
 bills L&I for that examination and L&I pays MCN for the service. CP
222. I;&I has ljrrtited knowledge of, but no rrlvolvement in, the payment
arrangements between MCN and the physicians perforrnirlg IMEs. .CP
222. Tha.fees' paid by L&I to MCN for' IMEs are paid according to a
schedule- set by L&I CP 222. L&I has not and would not pay a bill to
an individual physzczan workmg Jor the Panel. CP 222,

2. Procedural background. '

The Department exammed MCN ’s books and records as part of a
routine audit covermg the period March 31, 1985 throu'gh March 31,
| 1989, CP 223. The Department;s auditor determined that MCN was ntit '
including in its groas ‘income for business ande ogcupatio.n ("B&O") tax!
purposes that portion of the clients’ payments which MCN paid to the .
: phys1cxans for performmg lMEs CP 223. The aud1tor mcluded the fees
as a part of MCN’s gross mcome and assessed addmonal B&O tax. CP

223. MCN appealed to the Department’s Interpreta_tlon & Appeals

~ Division, contending that it was entitled to deduct the fees as "advances

~ and reimbursements* under the Department’s administrative rule WAC

- 'Washington’s B&O taxes are imposed on the "gross income of the business.” RCW
- 82.04.080. The statutes and rules discussed in this petition are included in the Appendix. .
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458-20-111 ("Rule 111") CP 223. Interpretabons & Appeals d1sagreed
and upheld the assessment. CP 223, 798- 803
| 3. The trial court’s decision.

Following the den1a1 of its adnumstrauve appeal MCN filed a de |
novo supenor court excise tax refund action under RCW 82.32. 180 Cp
.8-11, 223. MCN subsequently supplemented its appeal to include a later
| assessment by the Department covering the period January 1, 1990
through Iune 30 1994. CP 185-86, 223-24. |

At trial, MCN and the Departrnent submitted an agreed Statement

of Stipulated ‘Facts. CP 217-25. Based on parties’ stlpulatmn, the trial

court entered: the following conclusion of law:

: The plaintiff Medical Consultants Northwest ("MCN") has
met the three-prong test gleaned from WAC 458-20-111,% that is:

A.. The funds received by MCN from its clients and”’
pard to physicians for performance of - independent medical
examinations are customary relmbursements for advances made to
procure a service for the client;

- B.. MCN cannot render the service of an mdependent
medical examination because it is not licensed to provide medrcal
serv1ces and

C. = MCN has no liability for paying the physmrans
except as agent for the chent L

2Under Rule 111, genuine "pass through" payments may be excluded from the -
. "gross income of the business” when all the following conditions are met: (1) the
payments are customary reimbursements for advances made by the taxpayer to procure
a service for the client; (2) the payments involve services that the taxpayer did not or
could not render; and (3) the taxpayer is not liable for payment, except as the agent of
the client, Rho Co., Inc. v. Departmem of Rev., 113 Wn. 2d 561, 568, 782 P.2d 986

(1989).



CP 244-45. The trial court’s reasoning was stated in a Memorandum

- Opinion:
Clearly the Department has stipulated that the third prong - no
primary liability for payment - is a fact. The court must find that
the third prong of Rule 11 1 is present by stzpulatzon .
CP 233-34 (footnote omitted; italics added). The trial court also declined
“to analyze the issue of agency:
- This analysis can be done in our case but in light of thé
Jactual stipulation that. MCN has no liability for payment to the
Dphysicians if the client does not pay MCN, the stipulation answers
the question. :
CP 240 (italics added).
The trial court thus concluded that "MCN'’s payments to phys1c1ans '
- for the rendmon of services should not be mcluded in the gross income of
MCN -for the purposes of B&O tax., " CP245. A judgment in favor of
MCN was entered in the amount of $274,388, plus interest. CP 289-90.
- 4, The Court of Appeals’ decisi'on
The Court of Appeals afﬁrmed the trial court, concludmg that "the
ﬁndmg that MCN’s chents assumed sole habﬂxty for paylng the phys101ans
is clearly supported by the faets," App. at A5, and that “the sole

reasonable inference [from 'the stipulate'd facts] is that MCN is not



obﬁgatéd to. pay the physicians unless MCN i§ first paid by the client."”
App. at A-6.> Consequently, the Court of Appeals found:
The third prong of [Rule. 111] is satisfied because MCN is not
obligated to pay an independent physician unless MCN is first paid
by its client. If MCN is paid by its client, MCN's obligation to the
physician is solely as an agent of its_client. :
Aﬁp. at A-9 (emphases added).
E. ARGUMENT WHY REVIEW SHOULD BE GRANTED -
RAP 13.4.(_b)(1.), (2), and (4) provide for ré,view of a decision of »
the Court of Appeais if (a) it conflicts with a decision of this Court, ®) |
it conflicts with a decisioﬁ of anbther division of the Court of Appeals, or
(©) ﬂle petition for review involves an issue of substantial pﬁblic 'ﬁltérest
'that should be determmed by thlS Court. Rev1ew of the Court of Appeals
decmon in this case is appropnate under each of these criteria.
: 1 The decisidn of the Court of Appeals conflicts Wlf..h‘

numerous decisions of this Court and Dmsxons One and
Three addressing the question of agency. '

31t is not clear what standard of review the Court of Appeals applied to the tral
court’s Findings of Fact and Conclusions of Law. Its opinion sets forth conflicting '
standards which might apply. See App. at A4, citing Bering v. Share, 106 Wn.2d 212, -
220, 721 P.2d 918 (1986); In re Riley’s Estate, 78 Wn.2d 623, 479 P.2d 1 (1970); and
In re Marriage of Stern, 68 Wn. App. 922, 928, 846 P.2d 1387 (1993). The appropriate
standard of review was de novo review as the record consisted entirely of the parties’
stipulated facts with attached exhibits. Thus, the Court of Appeals was "as competent
as the superior court to weigh and consider the evidence.” See.Danielson v. Seattle, 45
Wn. App. 235, 240, 724 P.2d 1115 (1986), aff’d, 108 Wn.2d 788 (1987); see also
Davenport v. Elliost Bay Plywood Machs. Co., 30 Wn. App. 152, 154, 632 P.2d 76
(1981), review denied, 96 Wn.2d 1025 (1982); In re Riley's Estate, 78 Wn.2d at 654.
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This Court repeatedly has held that essential ’ele;nents of an ageﬁcy .
relationship are mutual consent between a principal and agent, ane control
by that principal. See, e.g., Nordstrom Credit, Inc., v. Department bf
Rev., 120 Wh.Zd 935, 941, 845 P.2d 1331 (1993); Rho, 113 Wn.2d at
561; Mos.s_' \ 2 Vadman., 77 Wn.2d 396, 402—03; 463 P.2d >159 (1969);
Coombs v. R. D. Bodle Co. 33 Wn.2d 280, 285, 205 P.2d'888 (1949).
Both Division One end Division Three of the Court of Appeals have .
followed the Supreme Court’e rulings; See, e.g., Costco Wholesale Corp. |
2 Woﬂd Wide Licensing Corp., 78 Wn-. App. 63'7, 645, 898 P.2& 347
| (1955); Uni—C;of'rz Northwest, Lid. v. _ﬂrgw Pub '¢ Co., 47 Wn. ,‘A'pp. 787,
.796 ’}37 P.2d 304, review déhied 108 Wn.2d 1032 (1987); Department .
f Retzrement Sys V. Kralman 73 Wn. App. 25 29 867 P.2d 643 |
.'(1994), Zoda V. Eckert Inc 36 Wn App. 292, 296, 674 P.2d" 195
'(1983), review denied, 101 Wn.2d 1006 (1984).4
In tlus case, however D1v1s1on Two mexphcably falled to apply
the standard agency analys1s and, mstead 1mproper1y presumed an agency

relauonshlp between MCN and its chents based on a stlpulatlon havmg

4Div‘isio.n Two itself previously held that mutual consent and control by the principal
~ are the essential elements of agency. Bloedel Timberlands Dev., Inc. v. Timber Indus.,
- Inc., 28 Wn. App. 669, 674, 626 P.2d 30, review denied, 95 Wn.2d 1027 (1981).
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nothing to do whatéoever with MCN’s relationship with its clients.’
“Agency, however, cannot be presumed; it must be proven. Stockdale v.
ﬁOrlmMr, 189 Wash. 264, 267,_64_ P.Zd 1015 (1937); Blodgert v. Olym-
. pic Sav. & Loan Ass'n, 32 Wn. App. 116, 128, 646 P.2d 139 (1932).

| Coﬁtmry to the Court of Appeals’ analysis, the parties’ stipulation
~did not establish that MCN was the agent of its elient. 'Rather, the part
of the stipulation upon which agency was based merely provided:

Prior to 1995, in oral discussions with each physician,
MCN’s administrative staff informed the physician that if a client
did not pay MCN for an examination performed, MCN would not
be obligated to pay him/her. MCN’s current Agreement, effective

in 1995, states in pertinent part that:
(8) MCN will make every reasonable effort to

- collect fees for any consultation services provided by [the
physician]. However, if MCN is unable to collect the fee
from a client for consultation services provided by [the

SThe tral court clearly erroneously found that the. Department stipulated to an
agency relationship between MCN and its clients. See CP 234 (“the third prong of Rule
111 is present by stipulation") and CP 240 ("the stxpulauon answers the [agency]
. question”). So did the Court of Appeals. See App. A-6 ("[T]he sole reasonable
. inference is that MCN is not obligated to pay the physxcnans unless MCN if first paid by
the client”) and App. A-9 ("The third prong of [Rule 111] is satisfied because MCN is

‘not obligated to pay an independent physician unless MCN is first paid by its client").

~ Stipulations, however, are agreements and therefore should be interpreted in a manner \
consistent with the apparent intention of the parties. "In seeking the intent of the partiés,
the language used should not be construed so as to give it the effect of an admission of
fact obviously intended to be controverted, or the waiver of a right not plainly intended
to be relinquished.” 73 Am. Jur. 2d, Stipulations § 7 (1974); ¢f. Rusan'’s, Inc. v. State,
78 Wn.2d 601, 606-07, 478 Wn.2d 724 (1970) (interpretation of stipulation that the
parties had "stipulated themselves out of court” was unreasonable); Peter Kiewet Sons’
Co. v. Department of Transp., 30 Wn. App. 424, 428, 635 P.2d 740 (1981). The
Department obviously did not intend to admit that MCN was the ageat of its clients when
the Department entered into the stipulation regarding the terms of the agreements between
MCN and the physwxans :
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phys101an], MCN is not obhgated to pay [the phys101an] for
his ‘services.

'CP 222 (some brackets in o_riginal); However, the stipuiation th_at. MCN

would not be obligéted to ‘I‘Ja_y a physician if its clienf failed to pay plainly
_involved MCN’s relationship. with the physicians; it did not address

MCN ’s relationship with its clients. Moreover, it had no tendency to

prove-. that MCN or its clienfs consented to MCN acﬁng under'the control -
of the chents Consequently, the Department did not stlpulate that MCN’s
clients assumed sole hab111ty for paying the physicians or that MCN wa:s
| acting as the agent of | its clients. In :fac.t, another part of_ the stipulation
» directly refuteci ‘any‘ such notion. See CP 222 ("L&i nas not and\ would
not pay a bﬂl to the individual physmxan worklng for a Panel") 6

The proper 1nference from the stlpulated facts is that MCN ’

recelpt of payment by its chents was a condmon p’recedent7 to its

“%The obvious reason being that L&I’s contractual relationship was with MCN and
- not W1th the physxcmns

7See BLACK’S LAW DICTIONARY 292 (6th ed. 1990) defines "condition” in part as
“[a] future and uncertain event upon the happening of which is made to depend the
- existence of an obligation, or that which subordinates the existence of liability under a
contract to a certain future event.”  Here, of course, the chance of that condition
occurring—i.e., non-payment by the client—was virtually nonexistent, if not entirely
nonexistent. See CP 222 ("MCN has never encountered a client which did not pay for
the IME"). See also Ross v. Harding, 64 Wn.2d 231, 236, 391 P.2d 526 (1964)
("*Conditions precedent’ are those facts and events, occurring subsequently to the making
of a valid contract, that must exist or occur before there is a right of immediate
performance, before there is a breach of contact duty, before the usual judicial remedies
are available"); see also 17A Am. Jur. 2d, Contracts § 618 (1991).
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3

obligation to pay -the physicians. However, that MCN conditioned its
obligation‘ ‘to pay the physicians for their services 'upon its receipt of
payment from its chents revealed nothing whatsoever about whether MCN - -
‘ was the agent of its clients. The Court of Appeals erred in assummg that
the Department stipulated to the third prong ‘of Rule 111° ‘and in
presuming that MCN was the agent of its clients.

Whether an agency relationship between MCN and its clients
existed did not turn on the oral or written terms of MCN’s contracts with
the physicians, it depended on MCN’s relationship with its clients. To

| correctly ascertain the nature of that relationship, the Court of Appeals
should have looked at the facts pertaining, to that relationship. The fdcts
alleged'hy MCN? in -support of an agency relationship between MCN and
its chents were: " | |

- [1].The chent specifies the spemalty and, at times, the
specific physician necessary for an examination. (CP 219. ) 2]
‘The client addresses the cover letter to the physician specifying the
assignment and the conditions the physician should evaluate. (CP
219 ) [3] The physxcians have absolute mdependence in their

8Agmn, the third prong of Rule 111 requires the taxpayer prove that it is not liable
for payment, except as the agen: 'of the client.

~ "The burden of establishing the agency relationship rests upon . . . the party
asserting its existence.” Hewson Constr., Inc. v. Reintree Corp., 101 Wn.2d 819, 823,
685 P.2d 1062 (1984); Moss, 77 Wn.2d at 403; Omni Group, Inc. v. Seattle-First Nat'l
' Bank, 32 Wn. App. 22, 28, 645 P.2d 727, review denied 97 Wn.2d 1036 (1982); Bergin
v. Thomas, 30 Wn. App. 967, 970, 638 P.2d 621 (1981). The burden of proof in excise
tax refund actions likewise rests with the taxpayer. See RCW 82.32.180.
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medical opinions. (CP 219.) [4] The physician's dictate the
report. (CP219.) [5] The physicians maintain their own separate
business and pay their own taxes. (CP 218, 224.) [6] MCN
provides only administrative services to the physician, including
facilitation and scheduling, transcription and word processmg,
report collation and billing. (CP 224.)
.Resp’t’s Br. at 21. The first two facts did not establish that MCN was
controlled by its clients. Rather, they. simply reflected what services the
. ) ‘
clients were purchasing. Neither fact suggests that the clients controlled
- the manner of MCN ’S actual performance See Uni-Com, 47 Wh. App
. at 796-97 ("Control is.not estabhshed if the asserted prmc1pal retains the
right to superv1se the asserted agent merely to determme if the agent
. performs in confo‘rmity with the contract") The third fact addresses the
relahonshlp between MCN and the phys1crans and therefore, was
_ irrelevant with respect to the issue of the chent’s control over MCN For
the same reason the fourth and fifth facts also were 1rre1evant Fmally,‘
'the sixth fact clearly does not 1mp1y that MCN was controlled by its
clients, in any manner, in 1ts prov1sron of such services. Thus, it too does
not support that MCN was the agent of its clients.
In Hollmgbery 12 Dunn 68 Wn. 2d 75, 80—81 411 P 2d 431 -

(.1966), this Court turned to the RESTATEMENT (SECOND) OF AGENCY», §

' 220. (1958), for a more complete list of factors to be considered‘{in
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.determining whether an agency relationship exists between two parties.

Those factors are:

(@) the extent of control which, by the agreement, the
master may exercise over the details of the work;
(b) whether or not the one employed is- engaged m a

distinct occupation or business;
(c) the kind of occupation, with reference to whether, in the

iocahty, the work is usually done under the direction of the

employer or by a specialist without supervision;
(d) the skill required in the particular occupation; _
~ (e) whether the employer or the workman supplies the
~ instrumentalities, tools, and the place of work for the person doing

" the work;
(f) the length of time for which the person is employed;
(g) the method of payment, whether by time or by the job;
(h) whether or not the work is part of the regular business

of the employer;.
(i) whether or not the parties beheve they are creating the

relationship of master and servant; and .

(j) whether the pnnmpal is or is not in busmess
 See also Comment & t § 220 of the RESTATEMENT (App. A-21).
' None of the above factors indicating a relation of principal and
" agent | existed here. - The record eontained no ‘evidence suppoi'ting a.
conclusion that MCN 'and its clients entered into an agreement for close
: vsnpervision or-de Jacro close supervision of MCN 'S »i/ork No evidence
- supported a conclusion that the commumty regarded MCN as its chents’
servant. The work at issue, prov1d1ng obJective IMEs, obviously requu'es'

the services of one highly educated and skxlled MCN generally prov1des |

the "tools" for the service. See CP 219 (most of the medical evaluauons
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are conducted on MCN’s premises). No evidence supported a conclusion. .

‘that MCN’s employrhent was continuous. " Payment was by the job. See

CP 221. MCN provides its services to a.number of different clients. CP

217. Neither L&I nor MCN’s clients are in the business of providing

" IMEs. No evidence supported a conclusion that either MCN or its clients

believed that there was a master and servant relation. Finally, some of |
the Work clearly was delegated by MCN to the bhysicians.

In sum, MCN failed to submit any evidence estab]ishing that it was

an agent for its clients or that those clients controlled or had the right to

control MCN in fhe performance of its business. The Court of Appeals

“ N

. therefore erred in conelu_ding that MCN proved .th_e necessary agency

relationship to satisfy the third condition of Rule 111. Indeed, to
conclude, as the Court of Appeals did, that MCN acts under the control

of its clients to pfovide to them "impartial objective, and neﬁtral" medical

evaluatwns is contradlctory and makes no sense. See CP 392.

2. The decision of the Court of Appeals conflicts with three
decisions of this Court and Divisions One and Three

addressing WAC 458-20—111.
- On three occasxons in the 1980’s thlS Court was called upon to
construe Rulc 111, and m particular, the third prong of that rule. Rho

Co., Inc., v. Department of Rev., 113 Wn.2d 561, 782 P.2d 986 (1989);

* Walthew, Warner, Keefe, Arron, Costello & Thompson v. Department of
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Rev., 103 Wn.2d 183, 691 P.ﬁd 359 v(1984);and Christensen, O’Connor,
Garrison & Havelka v. Deparment of Rev., 97 Wn.2d 764, 649 P.2d 839
| (1982). The Court of Appeals’ deeision cannot be reconciled with any of
these decisions. . |
In Rho, the Department .cvontended that Rule 111 did not apply |
because Rho’s contracts with personnel Working for its clients established
that .Rho "was primarily liable--not just as an agent—-for paying the%
workers." Rho, 113 Wn. 2d at 5 69. Rho responded that the Department’
reliance on the contracts improperly exalted form over substance and its
/.

"payment of the personnel was actually an advance or ,relmbursement for
| which Rho was liable only as the clients’ agen_t." This Court agreed with |
_ Rho that the Department was exalting form over substance: “Determina-
tion of an agency relationship is notcontrolled by the» manner in which the
) partres eontraetually describe their relationship An agency relationship
_ generally arises when two partles consent that one shall act under the
' control of the other." Rho, 113 Wn.2d at 570 (crtatrons onutted)

o As_.the Board of Tax Appeals had limited its analy's1s to Rho’s
contracts, see id. at 565, this Court‘rem.anded to the Board "to determine'
' whether Rho acted as the clients’ agent in paying the technical personnel,
and if so; whether Rho’s liability to the personnel was solely that of an

-agent.” Id. at 571 (footnote omitted).
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This Court also held that " the standard definition of agency should
be used in analyzing Rule 111, absent specific legislative or regulatory
statement to the contrary.” Id. at 573. It further stated:

If any agency relationship is found on remand, then the

Board will also have to determine if Rho’s obligation to pay the’

technical personnel constituted solely agent liability. Resolution of

this issue will require analysis of the control over the contract

personnel that was exercised by Rho and by the clients. If the

clients’ control-over the personnel was so pervasive that it should

be deemed the employers of the personnel for purposes of B&O

taxation, and Rho’s control consisted of little more than paying the

personnel once they were hired, then Rho should be deemed to be

a mere paymaster who pays the personnel only as an agent for the

clients. The areas in which control will be 1mportant include

. hiring, compensation, work assignment, supervision and
' termination‘ ;

Rho, 113 Wa. 2d at 573.

F

Here, contrary to thlS Court’s analys1s in Rho, the Court of
Appeals fajled to conduct the standard agency analysis. The Court of
Appeals instead deferred to the tnal court see App. at A-6 (" the trial
court properly relied on the st1pu1ated facts and all reasonable inferences
drawn therefrom"), which had refused to -perform the required agency
analysis. CP 240. | | o

In Walthew, thist Court addressed whether Rule 111 applied to
client réimburseuients for payments made by the toxpay.er law firm to
court reporters, physicians, and process servers. Thrs Court held that

. Rule 111 did:

-17 -



By excluding agent liability, the rule recognizes pass-
through payments of the kind involved here. Reimbursements to
attorneys for costs. of litigation cannot by ‘rules of this court

© constitute compensation. Lawyers are bound by the Disciplinary
" Rules of the Code of Professional Responsibility. DR 5-103
prohibits a lawyer from financing the costs of litigation unless the
client remains ultimately liable for those costs. Thus an attorney
- must because of this rule act solely as agent for the client when .
financing litigation. Attomneys are unique in this respect. The
Department’s concern that other professionals will necessanly gain

an exemption by our holding is misplaced.

Walthew, 103 Wn.2d at 188. Here, no statute of regulai:ion comparable
to DR 5-103 exists and thus the agency analysis required by Rho should
have been performed.
*Finally,‘ in C?zristensen this Court addressed whether the taxpayer
' law firm, based on Rule 111 ‘could exclude from 1ts B&O tax payments> |
"amounts it received as reimbursements from its chents to pay the fees of
foreign, non.-Washington' and‘ Washington, D.C.', lawyers, the fees of
_in’depéniient professional draftsmen and fees relating to obtaining and
maintaining patgnts‘in< foreign countries."” 97 Wn.2d at 765. Regarding
the third prong of Rule 111, this Court tated: o
The final requuement of Rule 111 exclusion is also satisfied
.because the taxpayer is not liable for paying the associate firms
except as the agenr of the client. An attorney is not liable for
charges incurred by the attorney on behalf of his client unless the
attorney’ assumes such liability. Annot., 15 A.L.R.3d 531, 536
(1967). This includes charges owed agents hired by the attorney

to provide services. Sansom Reporting, Inc. v. Feine, Klaris &
Curtis, 69 Misc. 2d 215, 329 N.Y.S.2d 984 (1981). . .

- 18 -



- Here, both parties have stipulated that the associate firms
. understand that they are working for the named clients with respect
" to the work performed. Consequently, the taxpayer is not lega]ly
hable to pay the associate firms.
Chnstensen 97 Wa. 2d at 770
Here the partles st1pu1at10n was qu1te different than the one in .
Christensen. It did not prov1de_that the physwlans understood that they
were '\tiprking for MCN ’s clients. To the coxttrary, it simply provided that
"if MCN is unable to collect the fee from a client for consultation services
| "pr'ovided'by [the phystcian], MCN is not oBligated to pay .[the physician]
for. ms or her services." As explajned earlier, the. c'nﬂy reasonable .
- inference from this stipulatioq is that M CN’s liability to the physicians was
deI;endent upon a-A condition‘precedent. Otherﬁse,‘ the parties would not -
have further stiptxlated that "L&I has tlet and weuld not pay a bill te an
 individual physician working for the :Penel. “ CcP222.
In Sum, the decision of the Court of Apbeals is contrary to this
Court’é decisiohs 'in.Rho,L Walthew, and Chn’sten.;en.

3. Public policy considerations strongly support granting =
review of the decision of the Court of Appeals.

Review also should be granted on the basis that this 'jpetition raises
an issue of substantial public interest that should be determined by this -
Court. The Court of Appeals’ flawed decision represents a radical .

departure from the usual analysis that is required to establish an agency

-19 -
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relationship. See Rho, 113 Wn.2d at 573 (“the standard definition of

agency should be used in analyzing Rule 111"). Consequently, it will

- encourage taxpayers similarly situated to MCN to structure their contracts -
with third-parties so as to avoid paying taxes simply by exalting form over

substance. That is, taxpayers will be able to avoid paying B&O taxes

merely by assertmg mto their contracts with thlrd-partles a condition that
w1]1 never Occur. See CP 222 ("MCN has never encountered a chent
which did not pay for an IME") Av01dance of a properly imposed tax

should not be achieved by the insertion of a condition which will' not

affect the contracting parties.

F.  CONCLUSION
This Court should gfant review of thé Court of Appééls’ decision
and reverse th‘e.-trial court’s ord¢r_ requiring the De;tartment to refurttl to
MCN certain b'usiness and occuba_tidn taxes it paid in 1991 and 1994. -
DATED¥thIS 13th da)“(_u of February, 1998.

CHRISTINE O. GREGOIRE
. Attorney General
State of Washmgton

4._60-‘}("‘

CAMERON G. COMFORT
WSBA #15188 '
Assistant Attorney General
Attorneys for Washington State
- Department of Revenue
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION I

MEDICAL CONSULTANTS NORTHWEST . ' . No. 20489-4-11
INC : . _

Respondent/Cross-Appeliant, _ - Consolidated with

| No. 20544-1-I1
V.

STATE OF WASHINGTON, B PUBLISHED OPINION

Appellant/Cross Respondent Flled DEC 051997

HUNT J. - The State of Washmgton appeals the trial court’s order to refund to Medlcal.
- Consultants NW, Inc (“MCN”) excess business and occupatton taxes collected, plus interest.
.The trial court ruled that payments received by MCN were- not taxable as gross income because
they were not cornpensation- for services provided by MCN We a’fﬁrm‘.. o

| Facts ) | L

A. Proceome | | |

- MCN ﬁled a lawsuit to recover taxes paid under protest to the State SDepartment of |
‘Revenue (“the Department”) in 1991 and 1994. MCN alleged that the Department erroneously :

~ assessed a busmess and occupatlon tax agalnst certam payments MCN recexved from:its clients. .'
' MCN alleoed that these pavments were not taxable as gross mcotne subject to Washmqton s
business dlld occupanon (B&.(I) tax because the payments were not compensauon for services

provlc_led by MCN. Rather. the pa_vments ‘represented aclvances from'clients to t‘\/lCN to pay .

independent physicians who provided services to MCN’s clients.

g
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At trial, MCN and the Department submitted an agreed statement of stipulated facts.
Based on these stlpulated facts, the trial court concluded that the payments should have been
excluded from MCN’s gross income and ordered the Department to refund MCN’s excess tax
payments. thh interest calculated pursuant to RCW 82. 32 060(5).
On appeal the Department contends that the tr1a1 court mlsmterpreted the stlpulated facts |
and erroneously concluded that the payments should have been excluded from MCN S gross
| income. On cross appeal, MCN argues that the tnal court ezred in concludmg that RCW

S
- 82.32. 060(5), rather than RCW 4.56.110, apphed to the calculatton of postjudgment interest. We ,

. affirm.

B. Substantive Facts -

1. Medical Exams

The followmg facts Aare gleaned from the sttpulatxon MCN is in the business of
providing obJectlve medical opinions in the form of written reports MCN’s opmrons are based .‘
on medlcal exams performed by mdependent physxcrans‘. \

MCN is not hcensed to practice medicine. MCN contracts with mchvxdual physwlans to
‘conduct independent rnedlcal examinations (“IMEs”) on behalf of MCN’ s clients. The IMEs bare
generally pertormed by a variety ot specnahsts who see patients erther 1nd1v1dually or as part ofa
panel of several examining physrclans The owner of MCN is a hcensed phys1c1an quahﬁed to
conduct exams in his specialty; he also serves as MCN's president and medical d‘irector. |

The physicians perform  as independent contractors, not employees of MCN. The

- physicians maintain their own staffs and practices, independent of MCN, and have absolute

> 4.2
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independence in their medical opinions. MCN publi'shes and distributes to the ph'}'SiClatlS,
. documents and a manual (“MCN’s Manual”),.which sets forth the respective obligations of MCN
and the .physicia_n. MCN enters into zt‘written'agreernent with each physician that provides,
© “MCN will act on '[p]hysician’s behalf to facilitate [p]hysician seruing ‘as a [clonsultant in
medical rrtatters."-' | | .

MC\' oenerally schedules IMEs on behalf of its clients. Most of the IMEs are conducted
on MCN’s premises, although some take place in the physrcrans mdependent offices. .

MCN’s ‘staff converts the results of-a physwran S completed examtnatlon into a ﬁnal -
report to be sent to the chent But first MCN resubmlts the report to the exemuung physician for
signature. if this exammmg physrcran is not avaﬂable to 51gn the final report MCN’s medical |
director cdn sign (and onA rare occasron has signed) the ﬁnal report on the examining physmxan s>

behalf

2. Billing of MCN’s Clients

: MC\ bxlls its chents for servrces prov1ded both by MCN and by the mdependent_ )
physmrans The client pays the total fees tor services in one check. Then; MCN forwards the
: 'allocable portion to the phvsrcran tor services rendered. MCN’s clients are aware that a portlon

of the MC\ bill represents the fee due the mdependent physxc1ans who performed the medlcal'

‘examination.
MCXN's Manual states: ~The physician is paid on a per-patient basis. with payment made

at the ena of the month during which payment is received from the client. . . . Patient no-shows

43
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- are not an uncommon occurrence. When this occurs, you will he feimbureed'ffom the client as a
no-show fee.”
Prior tp 1995, MCN’s administrative staff orally infonhed the physicians that if a client
| did not payv MCN foi-_ an examination performed, MCN wduld not be obli'gated to pay the
physicians. MCN’s edrre_n_t agreeme.nt with the physicians, effective ih 1995,‘states in pertinent
' part that:
(8) MCN will make every reasonable effort to collect fees for any
consultation services provided by [the physician]. However, if MCN is unable to
collect the fee from a client for consultation services provided by Consultant,
MCN is not obligated to pay [the physxcxan] for his services.
MCN has never encountered a client who has falled to pay its bxll If a physxc1an 1s Iater called
vupon to testifv on behalf of a cllent the client arranges and pays for that service d1rectly
ANALYSIS
| A Standard o-deeview _
_ Generally, ﬁndmgs of fact that are supported by substantlal evidence will not be dlsturbed '
on appeal bermg v. Share. 106 Wn.2d 212, 220 721.P.2d 918 (1986). But exceptlons to this

rule have been made in cases where the court s ﬁndmgs are not based on oral testimony. lnre

- Rileys f\mh 78" Wn.2d 623. 479 P.2d L. 48 A. L.R. 3d 907 (1970) But see [rz re Marrlage of

Stern. 68 Wn. App. 922, 928. 846 P.2d 1387 (1993).

'(Where deposition testimony is before an appellate court and the witness in question d1d not
testify oraliv. the appellate court will determine from the deposmon what finding should have

been made. :

The proper standard of review of ﬁndmzs based on a trial by affidavit is whether the findings
are supported by substantial ev xdence and whether the trial court has made an error of law.

“ Ay
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B‘ Trial on Stipuiated Facts

On appeal, the Depannient ass‘erts.‘that it stipulated only that MCN made"representations
to the.phys,icians disclaiming liabili‘ty,.both orally and in written agreements. The Department'
contends that these represedtations do not support the trial court’s findings.- The Department
- assigns error 1o the rtrial court’s ﬁhdirigs that: (1) “only the [plaintiff’s] client has iiabiiity for

' paymg the ph\ sician and if the client does not pay the physrcnan then the .physmian understands
" that [the plamtiffj has no lrabihty either prlrnanly or secondarily for payment,™ and (2) MCN '

has no liability for paymg the physrcxans except as an agent for its client.

F actual stipulations are generally binding on the pames and the court. Ross v. State Farm

.Mu Auto. Ins. Co., 132 Wn.2d 507, 940 P.2d 252 (1997) “When a case is submitted to the trial
‘ -‘_coun‘ upon snpulated facts. neither party will be heard to suggest on appeal that the facts were |
- other than \as stlpulated ‘Relief from'a stipulation may be had only in the trial court.” State ex
rel. Carroli v. Gatter, 4.: Wn.2d 153, 155 260 P.2d 360 (1953) “The power of the court to act
| upon facts conceded by counsel is as plain as ltS power to act upon evrdence produced ” Best V.
Dzstrtct of (olumbza, 291 UsS. 411, 415, 54. S. Ct. 487 489, 78 L. Ed 882 (1934) (cmng
Oscanyan v. Arms Co., 103 U.S. 761 263, 13 Otto 261 26. L. Ed 539 (USNY 1880).
-Here. the finding that MCN’s clients assumed sole liability for paying the physiciané is
c'learl_v supported. by the stipulated. facts_. " The trial co'lirt buttressed its 'ﬁhdings with the

following explanation:
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The Department stipulates to the fact that if MCN is unable to collect the fee from
the client for the medical examination then MCN is not obligated to pay the
physician for their services. That 1s, they admit as fact. that only the client has -
Liability for paying the physician and if the client does not pay the physician then
the physician understands that MCN has no liability either primarily or

- secondarily for that payment. To the extent they do have liability; i.e. when the
client does pay, it is liability to forward the payment to the physician. ‘At the time
of the initial audit this- modus operandi was pursuant to a verbal ‘understanding -
between MCN and the examining physicians. Since 1995 it has been reduced to
-writing. There is'no evidence that the current writing changed how things have
.always been done and the Department conceded as much during oral argument. .
'The Department simply says in footnote 4 on page 12 of their trial brief that even
though they stipulate as fact that MCN does not pay or have to pay the physician
if the client does not pay they “‘question whether this is true.” This is confusing.
They stipulate that it is true in the Stipulation of Facts, page 6, lines 2-10, which
is corroborated by Exhibit K . . .. On these facts the court must find that the

" Department has stipulated that only the client and not MCN is liable for the

payment to the physicians. . . . '
(Footr_xdtes ohine&).
Even if the Depa"r,tmeﬁt ‘s'ti'pulate_d_.thamt MéN _r’ﬁadé only cenain reﬁre;emations regarding
liability, the sole reasonable inferencé is that MCN is not obligated to pay the physicians unléés

MCN is first paid by the client. Absolutely no evidence was- offered by the Departmént»' to

r

suggest othérwise. {cho.rdingjly, the trial court properly relied on the stipulated fact‘s and all
réasonablé inferences drawn therefrom. |
',-C. ‘Exclusio'ns' From \Vashiﬁgton’s Business and Océu;;ation Tax _
Waushington levies a businéss and 6c;:upation tax on a business's gross income, including

compensation for “rendition of services.” RCW 82.04.080. Gross income is broadly defined.

*This finding was part of the trial court’s written decision. The written decision was incorporated
into the written' findings of fact and conclusions of law to the extent necessary to clarify the

court’s conclusions of law.

6 | /4,&
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~ with no deductions allowed for expenses involved in conducting the business. - RCW 82.04.080,
Rho Co. v. Deparbnent of Revenue, 113 Wn.2d 561, 782 P.éd 986 (1989). -
Although business expenses.are not deductible, the Department has adopted WAC 458-

20-111 ("Rule 1117), an administrative rule that excludes from the definition of gross income

certain “pass through” expenses, as follows:

The word “advance” as used herein, means money or credits received by a
taxpayer from a customer or client with which the taxpayer is to pay costs or fees
for the customer or client.

The word “reimbursement” as used herein, means money or credits
received from a customer or client to repay the taxpayer for- money or credits
expended by the taxpayer in payment of costs or fees for the client.

The words “advance” and “reimbursement” apply only when the customer
or client alone is liable for the payment of the fees or costs and when the taxpayer’
making the payment has no. personal liability therefor, either pnmanly or
secondarily, other than as agent for the customer or client.

There may be excluded from the measure of tax amounts representing
money or credit received by a taxpayer as reimbursement of an advance in
accordance with the regular and usual custom of his business O_r_profession. ,

The foregoing is limited to cases wherein the taxpayer, as an incident to

~the business; undertakes, on behalf of the customer, guest or client, the payment
of money, either upon an obligation owing by the customer, guest or clxent toa

third person, or in procuring a.service for the customer, guest or client which the
taxpayer does not or cannot render and for which no liability attaches to the
taxpayer. It does not apply to cases where the customer, guest or client makes
: advances to the taxpayer upon services to be rendered by the taxpayer or upon
- goods to be purchased by the taxpayer in carrymg on the business in whxch the

taxpayer engages.
WAC 4‘5'8-30-1 .

The Washington Supreme C()u‘rt has 'analeed Rule 111 in three reported cases. In
Chrzstemcn 0 Connor Garrison & Havelka v. Departmem 0/ Revenue. 97 Whn. 2d 764. 769,
649 P.2d 859 (1982) the court held that Rule 111 excludes from gross income “pass through” E

payments when the following three conditions are met:’ (1) The payments are customary
. . \ . M .

N
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reimbuvrsements for actvanees made by the taxpayer to proeure a service for the client; (2) the
payments involve services that the taxpayer did not or couAld hot render; 'ano (3) thetar(payer is’
not liable for paying, .except as the agent of the client. Christensen, 97_Wh.2d at 768-69.

Inl 'ahhew, Warner., Keefe, Arron. Cos.rell_o and Thompson v. State Dep‘ 1 of Revenue,
103 Wn.2d !83, 691 P.2d 559 (1984), the court interpreted Rule 111 ’irt conjunction with.RCW
82.04.080. the:statute ‘authorizing a business and occupation tax on services. In Walrhém a

taxpayer law firm sought to exclude from its gross income, client reimbursements for court

i
4

" reporters. physicians; and process servers. The court found that .thes'e expenses were the
obligation of the clierlt and that the lat)v ﬁnn; at. rhost, assumed liability for these payments only
~as agent for the clients. The court held that “pass-throug ” payments of thlS type were not
mtended by the Leglslature to be mcluded In gross income and therefore were not subject to the’
state’s business and occupatlon tax. |
In Rlzo the taxpayer was in the busmess of supplymg temporary workers to engmeerm.q
ﬁrrns The court focused on the third condition of the Christensen test and excluded from Rho S
gross income, certatn wages paid by Rho s engmeermz ﬁrm clients and passed on to the
temporary workers. These wages were e\cludable onlv if Rho’s obhgatlon to pay the temporary .
workers resulted solely from its capacity as an agent for the clients. The court .ruled that
determination of an agency relationahip should not be restricted to an analysis of the contract
between the parties. but should also take tnto COﬂSlderatron the parnes actions. The court

remanded ihe case to the Board of Tax Appeals to determine whether Rho-acted as the clients’

C g
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‘agent in paying the temporarv workers and if so, whether Rho’s liability to the temporary

workers was solely that of an agent. Rho, 113 Wn.2d 561, 566 71.

Here. the first prong of the Christensen test is not in ,dispute. The second prong of the

test is supported_.by the undisputed fact that MCN does not have a medical license and therefore

cannot pertorm the medical examinations. The monies MCN collects for medical exams are not

- for MCN’s “rendition of services " but rather are passed through to th'e\ actual renderers of the =

medlcal examlnauon services, i.e., the physxc1ans Finally, the third prong of the Christensen test
is satisfied because MCN is not obligated to pay an mdependent phy51c1an unless MCN is first

paxd by its client. If MCN is paid by its client, MCN’s obligation to the phy51<:1an 1s solely as an

!

agent of its client. Accordmgly, the trlal court properly concluded that payments MCN recelves '

' for the purpoae of paying mdependent physician bills are not subject to Washington's business .

'and occupation tax.
D. Postjudgment Interest

“MCN argues that the trial court erroneously' calculated postjudgment interest pursuant to

RCW 82.32‘.060(5), which 'go_-verns interest on tax refunds. MCN concedes that RCW ',

82.32. 060( 5) was properlv used to- calculate pre)udgment mterest but contends  that RCW
4.56. llO(_a) which governs interest on Judgments generally and provxdes a hlgher interest rate,

should have been used to calculate postj udgment interest in this case.

In Colunibia Steel Co. v State. 34 Wn.2d 700. 209 P.2d 482 (1949), the court held that
principles of sovereign immunity govern whether the State is required to pay interest on a

judgment.

> B
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‘The right to sue the state, when accorded by statute, extends no farther than to '
grant the plaintiff the right to bring his action and . . . to recover against the state a
Judgment for the amount due, not including interest unless the payment of interest
by the state is also authorized by statute. : S

Columbiu. 34 Wn.2d at 712; see also Our Lady of Lourdes Hosp. v. Franklin County, 120 Wn.2d

- 439, 842 P.2d 956 (1993).

The Legislature has since enacted a statute that waives this immunity and specifically
authorizes interest to be paid on tax refunds. RCW 82.32.060 reads in pertinent part:

(5) Any judgment for which a recovery is granted by any court of
competent jurisdiction, not appealed from, for tax, penalties, and - interest which
were paid by the taxpayer, and costs, in a suit by any taxpayer shall be paid in the
same manner, as provided in subsection (4) of this section, upon the filing with
the department of a certified copy of the order or judgment of the court. Except as
to the credits in computing tax authorized by RCW 82.04.435, interest at the rate
of three percent per annum shall be allowed by the department and by any court
on the amount of any refund, credit,-or other recovery allowed to a taxpayer: for

- taxes. penalties, or interest paid. by the taxpéyer_ before January .1, 1992. For
refunds or credits of amounts paid or other recovery allowed to a taxpayer after

* December 31, 1991, the rate of interest shall be the rate as computed for
assessments under RCW 82.32.050(2), less one percentage point. )

M(_N argues that the above-quoted statute appliés only ' when the State voluntarily -

refunds excess tax payments, not when judgment is entered against the State. MCN argues that

when judgment is entered against the State for a tax. refund, the State must_pay interest in

accordance with RCW 4.56.1 10.
RC W 4.56.110 p'rovidesiu p‘cr“ti‘nem part:
interest on judgmems‘Simli accrué as follows:
(3) .Except as provided under subsections (1) andA (2) of this section,

judgments shall bear interest from the date of entry at the maximum rate permitted
under RCW 19.52.020 on the date of entry thereof . . . .

o A-/0
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RC W 82.32.060 speciﬁcally addresses interest to be paid on tax refunds. including éourt-
ordered judgments for refunds, whereas RCW 4.56.110 speaks to judgments generally. It is &
well-settled rule of statutory construction. that the specific prevaiis over the general. S, Maﬂinelﬁ :
: & Co.. v. I 'ashz'ngtoﬁ State ;Dep tof Revenz;e, 80 Wn. App. 930,-940. 912 P.2d 521., review
&eniea’. 1130 \\./'n.2d -,‘1.004 ( 1996); see also Muz"je v. Depart}nent of LS'oc_ial & Health Servs.,
97 Wn.2d 451.‘ 645 P.2d 1086 (1982). | o
| We hold that RCW 82. 32 060(5) controls the rate of interest here and that the tnal court
properly calculated mterest under this statute. We therefore affirm.

/ﬂf

/j \ Hunt, J.

| We éoncur:
Semf(eld//
[/7.&\ ¢ o S

- Houghton C. J

o
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' RCW 82.04.080 "Gross income of the business."

“Gross income of the business" means the value proceeding
or accruing by reason of the transaction of the business
engaged in and includes gross proceeds of sales, _
compensation for the rendition of services, gains realized |
from trading in stocks, bonds, or other evidences of
indebtedness, interest, discount, rents; royalties, fees,
commissions, dividends, and other emoluments however
designated, all without any deduction on account of the cost
of tangible property sold, the cost of materials used, labor
costs, interest, discount, delivery costs, taxes, or any .

other expense whatsoever paid or accrued and without any
deduction on account of losses.

A-/3



RCW 82.32.180- Court appeal—‘Pr'ocedure._

- Any person, except one who has failed to keep and preserve
books, records, and invoices as required in this chapter and
chapter 82.24 RCW, having paid any tax as required and
feeling aggrieved by the amount of the tax may appeal to the
superior court of Thurston county, within the time
limitation for a refund provided in chapter 82.32 RCW or, if
an application for refund has been made to the department
* within that time limitation, then within thirty days after -
rejection of the application, whichever time limitation is_
later. In the appeal the taxpayer shall set forth the
amount of the tax imposed upon the taxpayer which the
taxpayer concedes to be the correct tax and the reason why
the tax should be reduced or abated. The appeal shall be
perfected by serving a copy of the notice of appeal upon the
department within the time herein speciﬁed and by filing
the ongmal thereof with proof of service with the clerk of
the superior court of Thurston county.

- The trial in the superior court on appeal shall be de novo
and without the necessity of any pleadings other than the
notice of appeal. At trial, the burden shall rest upon the
taxpayer to prove that the tax as paid by the taxpayer is

-~ incorrect, either in whole or in part, and to establish the
correct amount of the tax. In such proceeding the taxpayer
shall be deemed the plaintiff, and the state, the defendant; -
and both parties shall be entitled to subpoena the
attendance of witnesses as in other civil actions and to
produce evidence that is competent, relevant, and material
to determine the correct amount of the tax that should be
paid by the taxpayer. Either party may seek appellate
review in the same manner as other civil actions are
appealed to the appellate courts.

- It shall not be necessary for the taxpayer to protest

against the payment of any tax or to make any demand to have
the same refunded or to petition the director for a hearing
in order to appeal to the superior court, but no court

action or proceeding of any kind shall be maintained by the .
taxpayer to recover any tax paid, or any part thereof,
except as herein prov1ded

The provisions of this section shall not apply to any tax
payment which has been the subject of an appeal to the board
of tax appeals with respect to whlch appeal a formal hearing
has'been elected. :
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WAC 458-20-111 Advances and reimbdrsements.

- The word "advance" as used herein, means money or credits received by a taxpayer from a
customer or client with which the taxpayer is to pay costs or fees for the customer or client.

The word "reimbursement" as used herein, means money or credits received from a customer -
or client to repay the taxpayer for money or credits expended by the taxpayer in payment of costs
or fees for the client.

The words "advance" ahd "reimbursement" apply only when the customer or client alone is
liable for the payment of the fees or costs and when the taxpayer making the payment has no
personal liability therefor, either primarily or secondarily, other than as agent for the customer or

client.

There may.be excluded from the measure of tax amounts representmg money or credlt received
by a taxpayer as reimbursement of an advance in accordance with the regular and usual custorn of

his business or profession.

The foregoing is limited to cases whereln the, taxpayer, as an incident to the busmess
- undertakes, on behalf of the customer, guest or client, the payment of money, either upon an
obligation owing by the customer, guest or client to a third person, or in procuring a service for.
the customer, guest or client which the taxpayer does not or cannot render and for which no
liability attaches to the taxpayer. It does not apply to cases where the customer, guest or client
makes advances to the taxpayer upon services to be rendered by the taxpayer or upon goods to be .
- purchased by the taxpayer in carrying on the business in which the taxpayer engages. :

For example,.‘where- ataxpayer engaging in the business of selling automobiles at retail collects
- from a customer, in addition to the purchase price, an amount sufficient to pay the fees for
automobile license, tax and reglstratlon of title, the amount so collected is not properly a part of
the gross sales of the taxpayer but is merely an advance and should be. excluded from gross
proceeds of sales Likewise, where an attorney pays filing fees or court costs in any litigation,

such fees and costs are paid as ‘agent for the client and should be excluded from the gross income

- of the attorney.

On the other hand, no charge which reprcsents an advance payment on the purchase price of an
article or a cost of doing or obtaining business, even though such charge is made as a separate
item, will be construed as an advance or reimbursement. Money so received constitutes a part of
gross sales or gross income of the business, as the case may be. For example, no exclusion is
allowed with respect to. amounts received by (1) a doctor for furnishing medicine or drugs as.a
part of his treatment; (2) a dentist for furnishing gold, silver or other property in conjunction with
his services; (3) a garage for furnishing parts in connection with repairs; (4) a manufacturer or
contractor for materials purchased in his own name or in the name of his customer if the
manufacturer or contractor is obligated to the vendor for the payment of the purchase price,
regardless of whether the customer may also be so obligated; (5) any person engaging in a service
business or in the business of installing or repairing tangible personal property for charges made
separately for transportation or traveling expense. ‘

- Revised May 1, 1947.
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WHO IS A SERVANT
§ 220. Definition of Ser{lant"

(1) A servant is a person employed to perform services
in the affairs of another and who with respect to the
physical conduct in the performance of the services is
subject to the other’s control or right to control.

(2) In determining whether one acting for another is
‘a servant or an mdependent contractor, the followmg
- matters of fact, among others, are considered:

~ (a) the extent of control which, by the agreement,
the master may exerclse over the details of the work;

(b) whether or not the one employed is enga.ged in a
distinct occupation or busmess,

.. (¢) the kind of occupa.tlon, with reference to whether,
in the locality, the work is'usually done under the direc-
tion of the employer or by a speclahst w1thout supervi-
sion; -
(d) the Sklll reqmred in the particular occupa.tlon,
(e) Whether the employer or the workman supplies’ -
the instrumentalities, tools, and the pla,ce of work for the
person doing the work; :
- (f) the length of time for which the person is em-
ployed;

See Appendix for Beportor’u XNotes, Court Citations, and Cross Beiorencu
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'§ 220 - AGENCY, SECOND Ch. 7

(g) the method of payment, whether by the time or
by the job;

(h) whether or not the work is a part of the regular
business of the employer;

(i) whether or not the parties believe they are creat-
ing the relation of master and servant; and

(j) whether the principal is or is not in business.

Comment on Subsection (1):

a. « Servants not performing manual labor. The word “serv-
ant” does not exclusively connote a person rendering manual
labor, but one who performs continuous service for another and
who, as to his physical movements, is subject to the control or .
to the right to control of the other as to the manner of performing
the service. The word indicates the closeness of the relation be- .
tween the one giving and the one receiving the service rather
than the nature of the service or the importance of the one giving
it. Thus, ship captains and managers of great corporations are.
~ normally superior servants, differing only in the dignity and im-

“portance of their positions from those working under them. The
rules for determining the liability of the employer for the conduct .
- of both superior servants and the humblest employees are the
- same; the application dlffers with the extent and nature of their

duties. ‘ -

- b N on-contractual employment The word “employed” as
used in this Section is not intended to connote a contractual or
business relation between the parties. In fact, as pointed out in
‘Section 225, the relation may rest upon the most informal basis,
as where the owner of a car invites a guest to drive the car -
temporanly in his presence or to. assist h1m in makmg minor
repairs. : . -
c. Generality of deﬁnition. The relation 'of master and :
servant is one not capable of exact definition. It is an important.
relation in that upon it depends the liability of the master to third
persons and to his employees -under the provisions of various
statutes as well as under the common law; the relation may pre-
vent liability, as in the case of the fellow servant rule. It cannot,
however, be defined in general terms with substantial accuracy.
The factors stated in Subsection (2) are all considered in deter-
‘mining the question, and it is for the triers of fact to determine

See Appendix for Reporter's ivotes,_ Court Citations, and Cross References
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Ch.7 T XD PERSON vs. PRINCIPAL—1 i1s § 220

whether or not there is a sufficient group of favorable factors to
establish the relation. See Comment g. If the inference is clear
that there is, or is not, a master and servant relation, it is made
by the court; otherwise the jury determines the question after °
instruction by the court as to the matters of fact to be considered..

d. Control or right to control. Although control or right
to control the physical conduct of the person giving service is
important and in many situations is determinative, the control
or right to control needed to establish the relation of master
and servant may be very attenuated. In some types of cases
which involve persons customarily considered as servants, there
may even be an understanding that the employer shall not exer-
cise control. Thus, the full-time cook is regarded as a servant
~although it is understood that the employer will exercise no con- -
trol over the cooking. In other types of situations where an
emergency creates peril to human lives, as in the case of a ship
in a storm, a servant—in this case the captain—might properly
refuse to be controlled by the.ship owner and still cause his
master to be liablé for his negligence or other faulty conduct. -

When two persons are engaged in a common undertaking, it
'may be understood that there is to be joint control, as where two
men hire an automobile for a vacation trip, alternating in driving.
On the other hand, two servants, directed to drive on their mas-
ter's business and alternating in driving, do not agree to joint
~ control, and one of them would not be hable to a person hurt by
the negligent driving of the other. .

: . Where the owner of a vehicle driven by a guést is in the

vehicle, there is ordinarily an inference that he is in control,
. rebuttable only if he agrees with the guest to surrender complete
control to him. -

e. Independent contractors. It is important to distinguish -
between a servant and an agent who is not a servant, since ordi-
narily a principal is not liable for the incidental physical acts of
negligence. in the performance of duties committed by an agent-
who is not a servant. See § 250. One who is employed to make
contracts may, however, be a servant. Thus, a shop girl is, and
a traveling salesman may be, a servant and cause the employer to
be liable for negligent injuries to a customer or for negligent
driving while traveling to visit prospective customers.. The im-
portant distinction is between service in which the actor’s physi-
cal activities and his time are surrendered to the control of the

See Appendix for Reporter's Notes, Court Citations, 'and Cross References
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§ 220 - AGENCY, SECOND - Ch. 7

master, and service under an agreement to accomplish results or
to use care and skill in accomplishing results. Those rendering
service but retaining control over the manner of doing it are not

servants. They may be agents, agreeing to use care and skill to
accomplish a result and subject to the fiduciary duties of loyalty ‘

and obedience. to the wishes of the principal; or they may be per-
sons employed to accomplish or to use care to accomplish physical
results, without fiduciary obligations, as where a contractor is
paid to build a house. An agent who is not subject to control as
to the manner in which he performs the acts that constitute the
execution of his agency is in a similar relation to the principal as
to such conduct as one who agrees only to accomplish mere phys-
ical results. For the purpose of determining liability, they are
both ‘independent contractors” and do not cause the person for
whom the enterprise is undertaken to be responsible, under the

rule stated in Sectlon 219

| Illustrations: : '
1. P employs A as a broker to sell Blackacre. A, Whlle

driving T, a prospective customer, to. inspect the premlses,

negligently injures him. P is not liable to T.

2. The salesman of a real estate broker, while driving
T, a prospective customer, to view a house, negligently in-
jures him. The broker, but not the brokers pr1nc1pal is

" subject to liability to T.
f. Subservants. A subservant is a servant of the servant

who employed him and also of the master for the conduct of whose . |

aﬂairs he was employed. See § 5(2).

Comment on Subsection (1), contmued

g. Statutory interpretation. The word servant has re- '

tamed its early significance in cases involving the. liability of the

" master to third. persons and the common law liability of master

and-servant. However, in statutes dealing with various aspects
of the relation between the two parties, the word “employee” has
largely displaced ‘“‘servant”. In general, this word is synonymous
with servant. Under the usual Employers’ Liability Acts and the
Workmen's Compensation Acts the tests given in this Section for
the existence of the relation of master and servant are valid.
Beyond this there is little uniformity of decision. Under the
existing regulations and decisions involving the Federal Labor

See Appendix for :B.eporters Notes, Court Citations, and Cross References
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- Ch. 7 . TharD PERSON vs. PRINCIPAL—TU:(TS § 220

"Relations Act there is little, if any, distinction between employee
and servant as here used. Under the federal and state wages and
hours acts, the purpose of which is to raise wages and working
conditions, persons working at home at piece rates and choosing
their own time for work have been held to be employees, although
- clearly not servants.as the word is herein used.

Comment on Subsection. (2):

h. Factors indicating the relation of master and servant.
The relation of master and servant is indicated by the follQVVing
factors: an agreement for close supervision or de facto close
supervision of the servant’s work; work which does not require
the services of one highly educated or skilled; the supplying of
tools by the employer; payment by hour or month; employment
‘over a considerable period of time with regular hours; full time
employment by one employer; employment in a specific area or
- over a fixed route; the fact that the work is part of the regular
business of the employer; the fact that the community regards
those domg such work as servants; the belief by the parties that
there is a master and servant relation; an agreement that the

work cannot be delegated.

. i. Effect of custom. The custom of the community as to
the control ordinarily exercised in a particular occupation is of

- importance. This, together with the skill which is required in

the occupation, is often of almost conclusive weight. ‘Unskilled

labor is usually performed by those customarily regarded as

servants, and a laborer is almost always a servant in spite of the

fact that he may nominally contract to do a specified job for a

specified price. If, however, one furnishes unskilled workmen to

do work for another, it is not abnormal to find that the’ workmen .

remain the servants of the one supplying them. See § 227. Even .

- where skill is requlred if the occupation is one which ordinarily
is considered as a function of the regular members of the’ house-
hold staff or an incident of the business establishment of the em-
ployer, there is an inference that the actor is a servant. Thus,
highly skilled cooks or gardeners, who resent and even contract

against interference. are normally servants if regularly employed.
So too, the skilled artisans employed by a manufacturing estab-
lishment, many of whom are specialists, with whose method of
accomplishing results the employer has neither the knowledge
nor the desire to interfere, are servants. On the other hand, the

See Appendix for Reporter's Notes, Court Citations, and Cross References
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question of the degree of skill requisite for the job is often deter- -
minative where the actor is employed temporarily to enter the
household or establishment and render incidental assistance.
~ Thus. one employing a laborer for a specific job is normally, as

stated above, his master; whereas one engaging a plumber to
repair a boiler is not, in the absence of a special arrangement for
supervision. The fact that the state regulates the conduct of an
employvee through the operation of statutes requiring licenses or
- specific acts to be done or not to be done does not prevent the em-
ployer from having such control over the employee as to constl-
tute him a servant.

Illustrations

3. P, who knows httle of social affairs, employs A as

a social secretary to instruct P in her own deportment and
_the conduct of all social events, it being agreed that A is to.
live at P’s home and to have complete management within
her sphere. P is subject to liability for A S conduct within

the scope of employment.

4. P employs a woman to open his summer house. Itis
agreed that she is to come just before his arrival to clean it
and put it in order. For this she is to receive thirty dollars.
During her presen(:e in the house,‘ she is P’s servant.. ’

Comment on Subsectlon (2), continued:

'j. Period of employment and method of payment . The time |
of émployment and the method of payment are important. If the
time of employment is short, the worker is less apt to subject
himself to control as to details and the job is more likely to be
considered his’ job than the job of the one employing him.
This is especially true if payment is to be made by the job and
not by the hour. . If, however, the work is not skilled, or if the
~ employer supplies the instrumentalities, the workman may be

" found to be a servant. ,

k. Ownership of instrumentalities. The ownership of the
instrumentalities and tools used in the work is of importance.
The fact that a worker supplies his own tools is some evidence
that he is not a servant. - On the other hand, if the worker is
using his employer’s tools or instrumentalities, especially if they
are of substantial value, it is normally understood that he will fol-
low the directions of the owner in their use, and this indicates

See Appendix for :B.epérter’s Notes, Court Citations, and Cross References
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that the owner is a master. This fact is, how—ever, only of evi- -
dential value. '

Illustratlons. :
P emplovs A to drive him around town in A s auto-
moblle at $4.00 per hour.  The inference is that A is not P’s
servant. If P supplies the automobile, the inference is that
A is P’s servant for whose conduct w 1thm the scope of em-
ployment P is responsible. o
6. P emplovs a salesman who agrees to give substan-
tially his full time to the employment and who is furnished
a car by the employer. On these facts it is inferred that he
is a servant. _ ‘
7. P employs a salesman who agrees to glve full time
_ to the work but furnishes his own car, is paid by commission.
" and can call on those whom he pleases. It is inferred that
the salesman is not P’s servant. ' '

Comment on Subsection (2), contmued' : N
l. Control of the premises. If the work is done upon the -

premises of the employer with his machinery by workmen who

agree to obey general rules for the regulation of the conduct of

employees, the inference is strong that such workmen are the

servants of the owner, and this inference is not necessarily re-

butted by the fact that the workmen are paid by the amount of

- work performed or by the fact that they supply in part their own

tools or even their assistants. - If, however, the rules are made

~ only for the general policing of the premises, as where a number

" of separate groups of workmen are employed in erecting a build-

ing, mere conformity to such regulations does not indicate that

the Workme_n are servants of the person making the rules.

Illustratlons
8 P conducts a manufacturing estabhshment for the

- manufacture of woolen goods. Certain factory employees
normally arrive at eight in the morning and leave at five in
the afternoon, but are not required to work a fixed number of
hours or during specified periods, provided they accomplish -
a specified amount of work during the week, for each unit
of which they receive compensation. Such employees are
servants. " :

Sea Appendix for Reporter's Notes, Court Citations, and Cross References .
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9.. P is the owner of a coal mine employmg miners.
He prowdes them with the larger units of machinery and
the means of ingress.and egress. ‘The miners supply their .
‘own implements. the powder necessary, and their own help-
ers, being paid for each ton mined and brought to the sur-
face. The miners; including the assistants, are the servants
of the mine owner. The assistants are servants of the

miners and subservants of the owner.

Comment on Subsection (2), contmued

m. Belief as to existence of relation. Itis not determmatlve
that the parties believe or dlsbeheve that the relation of master
and servant exists, except insofar as such belief indicates an as-.
sumption of control by the one and submission to control by the
other. However, community custom in thinking that a kind of
service,-such as household service, is rendered by servants is of

1mportance

Illustra.tlons' :
10. A, employed by a tax1 company, is- sent by P, hlS

-employer, to drive B from X to Y, and it is agreed between A,
P, and B that for the purposes of the trip A is to be B's
servant, although B is to exercise no more control over A's
conduct than is normal in the ordinary case of passengers in
taxxcabs Ais not B's servant. L

11. As employed by P as resident cook for his house-
hold under an agreement in which P- promises that he will
in no way interfere Wlth A’s conduct in preparing the food.

A is P’s servant.



NO. 20489-4-I1

.Consolidated with
No. 20544-_1-]1

COURT OF APPEALS
STATE OF WASHINGTON
DIVISION I

MEDICAL CONSULTANTS, NORTHWEST, INC.,
Respondent,
S -vs-

STATE OF WASHINGTON,
. DEPARTMENT OF REVENUE,

Petitioner.

PETITION TO WASHIN GTON SUPREME COURT
FOR REVIEW OF COURT OF APPEALS DECISION

_ CHRISTINE 0. GREGOIRE
Attorney General
“State of Washington

CAMERON G. COMFORT
WSBA #15188 '

* Assistant Attorney General
Attorneys for Appellant

400 General Admin. Bldg.
P. O. Box 40123

Olympia WA 98504-0123
(360) 7535528



COURT OF APPEALS, DIVISION I
OF THE STATE OF WASHINGTON

MEDICAL CONSULTANTS, NO. 20489-4-I

NORTHWEST, INC.,
' Consolidated with

Respondent/Cross—Appellant; ~ No. 20544-1-I0

V.

CERTIFICATE OF .
STATE OF WASHINGTON, SERVICE
DEPARTMENT OF REVENUE, : .

N Nt Nt N N Nl e N N N N N

Appellant/ Cross—Respori_dent.

I certify that on the 13th day of February, 1998, I caused to be served the
 Department of Revenue’s PETITION TO WASHINGTON SUPREME COURT
'FOR REVIEW OF COURT OF APPEALS DECISION by depositing a copy in
(the U. S. mail, first-class posta'gp prepaid, addressed as follows:
Heather Francks |
~ Suite 4000
800 5th Avenue

Seattle WA 98104 . ,
Attorney for Respondent/Cross-Appellant -

. %/@Wk/m

LORAY W. /WALKERA '




