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L INTRODUCTION

In order for the issues addressed by amicus to have any bearing in
this appéal, the Court must first accept the premise that no transfer of
QTIP occurred when Ms. Bracken and Ms: Nelson died and that, instead,
the “taxable transfer” occurred years earlier when the QTIP trusts were
created. This is the linchpin to understanding the Mesdag estate’s amicus
brief. If the “taxable transfer” occurred when the trusts were formed, |
imposing the “new” Washington estate tax on those prior transfers would
be inconsistent with the prospective nature of the 2005 amendments to the
tax. If, on the other hand, the taxable transfers occurred when Ms.
Bracken and Ms. Nelson- died, the QTIP was properly included in their
Washington taxable estates. Thus, deternﬁning when the “taxable - |
transfer” occurred is essential.

The Mesdag estate’s “taxable transfer” premise is incorrect. QTIP
included in the federal taxable estate of a decedent under LR.C. § 2044 is
treated as passing when the decedent dies. This is expressly stated in
LR.C. § 2044(c). Moréover, it is beyond any reasonable dispute that QTTP
passing under I.R.C. § 2044 qualifies as a taxable transfer of that property
under both the federal estate tax code and the Washington estate tax code;
It therefore folldws that the “taxable transfer” of QTIP passing under
LR.C. § 2044 occurs when the decedent dies, not when the QTIP trust is
created. Consequently, including the QTIP in the Washington taxable
estate of a decedent dying on or after May 17, 2005, is consistent with the

prospective nature of the 2005 amendments to the Washington estate tax.



II. ARGUMENT

A. The Taxable Transfer Of QTIP Occurred On The Deaths Of
Ms. Bracken And Ms. Nelson, Not When The QTIP Trusts
Were Formed :

1. Under LR.C. § 2044, the transfer occurs on the death of
the second spouse.

The federal estate tax is set out in subtitle B, chapter 11, of the
Internal Revenue Code.! The tax is “imposed on the transfer of the
taxable estate of every decedent who is a citizen or resident of the United
States.” LR.C. § 2001(a). It is well-established that the term “transfer” as
used in the federal estate tax code is construed broadly and “extends to the
creation, exercise, acquisition, or relinquishment of any power or legal
privilege which is incident to the ownership of property.” F ernandez v.
Wiener, 326 U.S. 340,352, 66 S. Ct. 178, 90 L. Ed. 116 (1945). Thus, a
“transfer” for estate tax purposes is not limited to a formal transfer of
property under state property law. Rather, Congress may include within
the estate tax base property that was not actually owned in the property
law sense by the decedent at the time of his or her death. Congress has
exercised this power with respect to several types of property interests.

' Examples include I.R.C. § 2035(a) (property transferred by gift made
within 3 years prior to the decedent’s death is included in the gross estate),
§ 2040(a) (property held as joint tenaﬁts With right of survivorship is
included in the gross estafe), § 2041(a)(2) (property over which the

! All references to the Internal Revenue Code will be to the Internal Revenue
Code of 1986 as amended or renumbered as of January 1, 2005. Relevant portions of thé
Estate Tax chapter of the LR.C., are attached to the respondent briefs filed by the
Department in both the Estate of Bracken and Estate of Nelson appeals.



decedent had a general power of appointment is included in the gross '
estate), and § 2044 (QTIP passing to the surviving spouse when the first
spouse dies is included in the gross estate of the surviving spouse when he
or she dies). See generdlly LR.C. §§ 203120435 (specifying property
interests included in the gross estate of a decedent).

The federal estate tax, in simplified terms, is computed on the
“taxable estate” of the decedent. I.R.C. § 2001(b). The term “taiable
estate” is defined as the gross estate of the decedent less authorized
deductions. LR.C. § 2051. One of the deductions allowed in computing
the taxable estate of a decedent is the marital deduction. LR.C. § 2056(a).

The marital deduction was added to the federal estate tax code in
1948 to equalize the disparate estate tax treathlent of spouses residing in
community property states and those residing in common law property
states. United States v. Stapf, 375 U.S. 118, 128, 84 S. Ct. 248, 11 L. Ed.
2d 195 (1963).' As originally enacted, the marital deduction was limited to
fifty —percent of the decedent’s separate property passing outright to the
survivihg spouse. Transfers of “terminable interest” property, sﬁch asa
life estaté-, did not qualify.

In 1981 Congress made a significant change to the marital
deduction by exempting all transfers between husband and wife. In
addition to making the marital deduction unlimited in amount, Congress
also liberalized the “terminable interest” rule by creating a special
category of terminable interest property—so calléd “qualified terminable

interest property” or “QTIP”—that would qualify for the deduction.



LR.C. § 2056(5)(7). To qualify, terminable interest property must pass
from the decedent to the surviving spouse, the surviving spouse must have

the right to receive the income from the property for life, and the executor
of the decedent’s estate must make an election to have the property treated
as QTTP. LR.C. § 2056(b)(7)(B)().

The trade-off for allowing the estate of the first spouse to die to
deduct QTIP is that the property is treated as passing to the surviving
spouse, and any QTIP reméining when the surviving spouse dies is
included in his or hér gross estate. In this way, QTIP does nof escape
taxation. Instead, the estate tax applies to the remaining QTIP when the
surviving spouse dies. To insure that the remaining QTIP is taxed on the
death of the surviving spouse, Congress specified that the property “shall
be treated as property passing from the decedent.” LR.C. § 2044(c).

Like the federal estate tax, the Washington estate tax is imposed on
the transfer of property. Compare IR.C. § 2001(a) (“A tax is hereby
imposed on the transfer of the taxable estate of every decedent . .. .”) with
RCW 83.100.040(1) (“Atax . ..is imposed on every fransfer of prbperty
located in Washington.”). Under the Washington estate tax code, “transfer”
means a “‘transfer’ as used in section 2001 of the Internal Revenue Code.”

| RCW 83.100.020(11). Thus, by referencing L.R.C. § 2001, the Legislature

has clearly established that a “transfer” subject to the federal estate tax is also
a “transfer” subject to the Washington tax. Moreover, because “transfer” has
an identical meaning under both the federal and Washington estate tax codes,

the Washington tax is not limited to property interests owned (in a property



law sense) by the decedent at the time of death. Rather, the Washington tax—
like its federal counterpart— applies to all property interests included in the

gross estate of the decedent, including QTIP passing under LR.C. § 2044,

2. A transfer of QTIP occurred when Sharon Bracken
died and when Barbara Nelson dled

Sharon Bracken died on September 24, 2006. Barbara Nelson died
on October 15, 2006. Both deaths occurred after the Legislature amended
the Washington estate tax in 2005,

The supposition underlying the arguments advanced by amicus is
that no taxable transfer of the QTIP occurred when Ms. Bracken and Ms.
Nelson died. Rather, the Mesdag estate contends that the “taxable
transfer” occurred years earlier when the QTIP trusts were created.
Amicus Br. at 15. The Mesdag estate is incorrect. Under the modern
understanding of “transfer” for estate tax purposes, a formal transfer of
property owned by the decedent is not required. Instead, Congress has the
power to direct by statute what property will be included in the taxable
estate of a decedent so long as “that decedent had an interest in property at
death, and that death became the generating source of definite accessions
to the survivor’s property rights.” 1 Jacob Mertens, The Law of Federal
Gift and Estate Taxation, § 1.04 (1959).

? The Mertens treatise is available at the Supreme Court law library at KF6572
M47. A copy of sectlons 1.02 through 1.04 of the Mertens treatise is attached hereto as
Appendix A.



The passing of QTIP under I.R.C. § 2044 undoubtedly qualifies as
a “transfer.” A QTIP trust creates‘ a life esfate for the benefit of the
surviving spouse and creates a future interest in the assets of the QTIP
trust for the benefit of the remainder beneficiaries. When the second
spouse dies, the life estate is extinguished and the remainder beneficiaries
receive a present interest in the property. It is the death of the secoﬁd
spouse that causes the remainder beneficiaries’ interest in the QTIP to
transform from a future interest to a present interest. Congress may treat
that shift in economic benefit as a “transfer” subject to estate tax.
Congress has expressly exercised that power in I.R.C. § 2044,

Several provisions in the federal estate tax code confirm that QTIP
is treated for estate tax purposes as passing from the surviving spouse to
the remainder beneficiaries when the surviving spouse dies. First, I.R.C. §
2056(b)(7)(A)(ii) and (ii) provide that property for which a QTTP
deduction was elected by the estate of fhe first spouse to die “shall be
treated as passing to the surviving spduse?’ and “no part of such property
shall be tréatéd as paésing to any person other thaﬁ the surviving spouse.”
In addition, LR.C. § 2044(b)(1)(A) provides that QTIP passing ‘to the
surviving spouse is included in that spouse’s gross estate when he or she
dies. Finally, LR.C. § 2044(c) provides that QTIP “shall be treated as
- property passing from the decedent” when he or she dies.

It is precisely because QTIP is treated as passing through the
surviviné spouse under LR.C. §§ 2056(b)(7)(A) and 2044(c) that the

federal estate tax is delayed until the surviving spouse dies. As a result of



the marital deduction, no estate tax is owed on the QTIP whén the first
spouse dies. I.R.C. § 2056(b)(7). However, eétate tax is owed when the
second spouse dies. L.R.C. § 2044,

| The same treatment applies under the Washington tax. The
Legislature has incorporated the federal definition of “taxable estate” into.
the Washington tax. See RCW 83.100.020(14) (defining “federal taxable
estate” as “the taxable estate as determined under chapter 11 of the
Internal Revenue Code.”). The federal taxable estate as determined under
the Internal Revenue Code includes the value of QTIP passing under
LR.C. § 2044. Thus, the term “federal taxable estate” as defined in RCW
83.100.020(14) includes QTIP passing when the second spouse dies.
Because the QTIP is included in the federal taxable estate of the second

spouse to die, it is also included in the Washington taxable estate. See

"RCW 83.100.020(13) (deﬁning “Washington taxable estate” as “the

federal taxable estate” less certain deductions not related to QTIP).

3. Congress and the Washington Legislature have the
authority to decide when a taxable transfer occurs for
estate tax purposes.

Congress has broad authority to deterfnine when a transfer of
property occurs under the federal estate tax code. Fernandez v. Wiener,
326 U.S. 340, 66 S. Ct. 178,90 L. Ed 116 (1945). This authority is not
constrained by comfnon law concepts of property ownership or transfer.
Instead, in determining when a transfer occurs for tax purposes “‘the
emphasis . . . [is] on the practical effect of death in .bringing about a shift

in economic interest, and the power of the legislature to fasten on that shift



as the occasion for a tax.”” Id. at 354 (quotjng Whitney v. State Tax
Commission, 309 U.S. 530, 539, 60 S. Ct. 635, 84 L. Ed. 909 (1940)).
Consistent with this broad authority, Congréss clearly may “fasten on” the
shifting of eéonomic interest in QTIP when the second spouse dies as “the
occasion for a tax.”

This Court’s decision in In re McGrath’s Estate, 191 Wash. 496,
71 P.2d 395 (1937), is consistent with the approach the United States
Supreme Court adopted in Fernandez. The pertinent facts in McGrath’s
Estate involved William A. McGr,ath., president of McGrath Candy
Company, who died in May 1935. In re McGrath’s Estate, 191 Wash. at
497. When Mr. McGrath died, there were three insurance policies on his
life that named McGrath Candy Company as the beneficiary. Id. One of
the insurancé policies (the “Union Central Life” policy) was purchased by
Mr. Mchath, and he reserved the right to change the beneficiary of that
policy. Id. at 501l. The other two policies (the “Northwestern Mutual”
policies) were purchased by the candy company, and Mr. McGrath-had no
right to “do anythihg with relation to them.” Id. at 502.

This Court held that the proceeds of the Union Central Life policy
were properly subject to the Washington inheritance tax upon Mr.
McGrath’s death, while the proceeds‘ of the Northwestern Mutual policies
were not. Id. at 502-03. In distingﬁishing the Union Central policy from
the Northwestern Mutual policies, the Court did not hold that the common
law of property transfers controlled. Rather, with respect to the Union

Central Policy, Mr. McGrath’s death extinguished his right to change the



beneficiary, théreby causing “a shifting of economic beneﬁt.” 1d. at 504,
The two Northwest Mutual policies, by contrast, involved no identifiable
shift in economic benefit. Id, |

This Court’s analysis in McGrath’s Estate is consistent with the
concept of d “transfer’r’ for estate tax purposes. Because there was a
“shifting of economic benefit” in the Union Central insurance policy
broﬁght about by Mr. McGrath’s death, the Washington Legislature had
authority to include the value of the property in the -decedent’s inherﬁance
' tax base. In accord, West v. Oklahoma Tax Commission, 334 U.S. 717,
727, 68 S. Ct. 1223, 92 L. Bd. 1676 (1948) (Oklahoma had authority to
include Vaiue of property that was not owned by decedent in a property
law sense in decedent’s inheritance tax base where there was a “shifting of
ecénomic benefit” brought about by the decedent’s death). |

A “shifting of economic benefit” occurred with respect to QTIP
passing under L.R.C. § 2044 when Sharon Bracken and Barbara Nelson
died. Not only were the life estates held by Ms. Bracken and Ms. Nelson
extinguished at their deaths, but the interests held by the remainder
beneficiaries in the QTIP trusts changed from future interests to present
interests. This shifting in economic benefit is a transfer for estate tax
purposes. Moreover, the value of the QTIP is subject to tax under both the
federal estate tax code and the Washington estate tax code at the point in
time when Ms. Bracken and Ms. Nelson died. That the QTIP trusts were

created prior to this taxable transfer is of no consequence.



4. Includihg QTIP passing under LR.C. § 2044 in the
Washington taxable estate of the second spouse to die,
as required under the plain language of the Washington
estate tax code, does not require a prior Washington
QTIP election. :

In computing the Washington estate tax, the Legislature has

authorized a separate Washington QTIP election. RCW 83.10‘0.047(1).
That section provides in part: |

If the federal taxable estate on the federal return is determined

by making an election under section 2056 . . . of the Internal

Revenue Code [i.e., the federal QTIP election], or if no federal

return is required to be filed, the department may provide by

rule for a separate election on the Washington return,

consistent with section 2056 . . . of the Internal Revenue Code,

for the purpose of determining the amount of tax due under

this chapter.

The separate Washington QTIP election is available only to an estate of a
married person dying on or after May 17, 2005 (the effective date of RCW
83.100.047), that makes a federal QTIP election under IRC § 2056 or that

is not required to file a federal estate tax return.

If a separate Washington election is made, the Washington taxable
estate is adjusted as provided by administrative rules set out in WAC 458-
57. Under these rules, the estate of a first spouse to die that makes a federal
QTIP election and a sepafate Washington QTIP election must replace the
federal QTIP amount with the Washington QTIP amount. WAC 458-57-
105(3)(q). Likewise, the estate of the second spouse to die must replace the
QTIP included in its federal taxable estate under LR.C. § 2044 with the
Washington QTIP amount. Id?

? The adjustment required by the estate of the second spouse to die when the
predeceased spouse has made a separate Washington QTIP election under RCW
83.100.047(1) is further explained in WAC 458-57-115(2)(c)(iii)(B). That rule provides

-10



The Mesdag estate argues that a separate Washington QTIP
election is required Before any QTIP can be included in the Washington
taxable estate of the second spouse to die. Amicus Br. at 16. This is
incorrect. The separate Washington QTIP election, if applicable, may
change the amount of the Washington taxable estate of a decedent, but that
election is not a condition precedent for including QTiP in the Washington
tax base. Instead, QTIP is included in the Washington ’taXable estate of
the second spouse to die as a result of the statutory definitions set out in -
RCW 83.100.020. More specifically, RCW 83.100.020(13) provides that -
the Washington taxable estate for a decedent dying on or after January 1,
2006, is made up of his or her federal taxable estate less $2,000,000 and
less the farm property deduction set out in RCW 83.100.046. The statute
does not include a deduction or exclusion for QTIP included in the federal ,
taxable estate of the decedent.

It is telling that the Legislature, in defining “Washington taxable
estate,” clearly and explicitly excluded qualifying farm property that is
deductible under RCW 83.100.046. See RCW 83.100.020(13)
(““Washington taxable estate’ means the federal taxable estate, leés ... ()
the amount of any deduction allow¢d under RCW 83.100.046[.]”); RCW
83.100.046 (deduction for certain property used in farming). The

Legislature knows how to exclude certain property from the Washington

that if the value of federal QTIP is different than the value of the Washington QTIP, the
federal QTIP is subtracted and the Washington QTIP is added. By making this
adjustment, the estate of the second spouse is taxable on the value of the Washington
QTIP amount. :

11



taxable estate base if it chooses to do so. If the Legislature had intended to
* exclude QTIP from the definition of Washington taxable estate, it would
have done so in clear and explicit language.

Moreover, the Mesdag estate misunderstands the purpose of the
separate Washington QTIP election. RCW 83.100.047(1) was enacted to
alleviate tax planning éomplications created by the 2001 Economic
Growth and Tax Relief Reconciliation Act (EGTRRA) and the
Washington Legislature’s subsequent ‘decision to impose a stand-alone
estate tax. The ability for the estate of a decedent to make a separate
Washington QTIP election allows the estate to obtain full advantage of a
credit shelter trust and a QTIP trust for both federal estate tax planning }
pﬁrposes and Washington estate tax planning purposes. See Steven D.
Nofziger, Comment, EGTRRA and the Past, Present, and Future of
Oregon’s Inheritance Tax System, 84 Or. L. Rev. 317, 344-45 (2005)
(explaining how the separate Oregon QTIP election allows estates to take
full advantage of both a cfedit shelter trust and a QTTP trust as estate tax
planning toél's).' In effect, the Legislature has granted estates subjéct to the
Washington estate tax the option to uncouple from the federal QTIP
election and to make a separate Washington QTIP election. This option
. provides added flexibility by allowing ’“[»a] personal representative [to]
make a larger or smaller percentage or fractional QTIP election on the
Washington return than taken oh the federal return in order to reduce
Washington estate liability while making full use of the federal unified

credit.” WAC 458-57-115(2)(c)(iii)(A).

12



The separate Washington QTIP election is an important tax
planning tool for estates of decedents dying on br after May 17, 2005.
However, the Mesdag estate’s argument that the election must be made
before any QTIP can be included in the Washington taxable estate of the
second spouse to die is incorrect. Because the argument is not supported
by the plain language of the statute, and misapplies the true purpose for

the separate Washingfon QTIP election, it should be rejected.

B. The 2005 Amendments To The Washington Estate Tax Code
Did Not Create A “New” Estate Tax

The Mesdag estate characterizes the 2005 amendments to the
Washington estate tax code as creating an “entirely new” estate tax.
Amicus Br. at 10, 11. This characterization is both misleading and
irrelevant. While the Legislature amended the manner in which the tax is
measured—changing from a pickup tax calculatioh to a stand-alone
calculation—it did not repeal the former estate tax and replace it with an
“erﬁirely new” estate tax. Moreover, whether the tax is characterized as
“new” has no real bearing in these appeals since both Ms. Bracken and

Ms. Nelson died after the effective date of the 2005 legislation.

* The Mesdag estate’s argument that the separate Washington QTIP election
must be made before any QTIP can be included in the Washington taxable estate of a
decedent is inconsistent with the explanation of RCW 83.100.047 that the Bracken estate
provided to the trial court. See VRP at page 22, line 18 to page 23, line 21, where
counsel for the Bracken estate explained that the purpose of the separate Washington
QTIP election was to benefit married persons subject to the Washington estate tax that
had no need for a federal QTIP because of the larger federal exclusion amount. A copy

of pages 22 and 23 of the Verbatim Report of Proceedings is attached hereto as Appendix
B. .
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There is né question that the 2005 amendments made significant
changes to several key provisions in the Washington estate tax code. For
instance, RCW 83.100.040 was amended to change from the former
pickup tax calculation to the current, stand alone estate tax calculation.
Laws of 2005, ch. 516, § 3. Iﬁ addition, RCW 83.100.020 was amended
to add, .mod'ify, or delete various definitions used in the estate tax code.
Id., § 2. Several other sections were added or amended. But many other
provisions in the estate tax code remained unchanged, and the fact that
Washington imposes an esfate tax remained unchanged.’

. As the Department explained in the respondent’s briefs it filed in
both t_he.Bracken and Nelson appeals, the treatment of QTIP under the
AWashington estate tax code was not rhaterially changed by the 2005
arhendments. Under the former pickup tax calculation, QTIP deducted
under L.R.C. § 2056(b)(7) was not part of the tax base used to compute the
Washington tax, while QTIP included in the taxable estate under LR.C. §
2044 was part of the tax based used to compute the tax. This was so
because the pickup tax calculation was based on the "‘adjusted taxable
estate” of the decedent. See L.R.C. § 2011(b)(3) (defining “adjusted
taxable estate” as “the taxable estate reduced by $60,000.”). See generally

Estate of Turner v. Dep’t of Revenue, 106 Wn.2d 649, 652, 724 P.2d 1013

5 The Washington estate tax has existed since 1981, Laws of 1981, 2d Ex. Sess.,
ch. 7. Before that, Washington imposed an inheritance tax going back to 1901. Laws of
1901, ch. 55. Clearly, “the subject matter [has] . . . been taxed” both before and after the
2005 amendments. Japan Line, Ltd. v. McCaffree, 88 Wn.2d 93, 98, 558 P.2d 211
(1977). Thus, the Washington estate tax as amended in 2005 is-“new” only in the sense
that the manner in which the tax is computed has changed.
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(1986) (describing the pickup tax computation). Therefore, QTIP
excluded from the tax baseunder L.R.C. § 2056(b)(7) was not subject to
the Washington tax, while QTIP included in the base under L.R.C. § 2044
was subject to the Washington fax. This is not materially different from
thé treatment of QTIP under the current stand-alone tax calculation under
RCW 83.100.040(1). -All that has changed is the method and rates used to
calculate the Washington tax.

Finally, whether the tax as amended is characterized as a “new” tax
should have no bearing on the Bracken or Nelson appeals. Both Ms.
Bréoken and Ms. Nelson died after the effective date of the 2005
amendments. Thus, even if thg tax is characterized as a “new” estate tax,
the estates of Ms. Bracken and Ms. Nelson are subject to that “new” tax.
The “new” estate tax argument only matters if the Court accepts the initial
premise advanced by amicus that the “taxable transfer” of QTIP occurred
when the QTIP trust were created, not when Ms. Bracken and Ms. Nelson
died. Since that initial premise is incorrect, ther“new” tax argument

advanced by amicus is purely academic. -

C. Including QTIP Passing Under LR.C. § 2044 As Part Of The
Washington Taxable Estate Is Consistent With The
Prospective Application Of The 2005 Amendments To The
Washington Estate Tax

There is no dispute that the Washington estate tax as amended in
2005 was intended to apply p'rospectively only. The prospective nature of
the tax was expressly set out by the Legislature in section 20 of the 2005 .

act: “This act applies prospectively only and not retroactively. Sections 2
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through 17 of this act apply only to estates of decedents dying on or after
the effective date of this_ section.” But the prospective nature of the tax
does n;)t relieve the estates of Sharon Bracken or Barbara Nelson from the
- Washington tax on QTIP passing under L.R.C. § 2044, Simpiy put, the
stand-alone estate tax is imposed on the Washington taxable estate computed
upon the death of the decedent. This includes QTIP passing under I.-R.C. §
2044 when Ms. Bracken and Ms. Nelson died.

The fact that the QTIP trusts were created before the 2005
amendments to the Washington estate tax does not make the tax
retroactive. It is well-established that an estate tax “does not operate
retroactively merely because éome of the facts or conditions upon which
its application depends came into being pfior to the enactment of the tax.”

United States v. Mfrs. Nat’l Bank of Detroit, 363 U.S. 194, 200, 80 S. Ct.
1103, 4 L. Ed. 2d 1158 (1960) (quoting United States v. Jacobs, 306 U.S.
363,‘367, 59 8. Ct. 551, 83 L. Ed. 763 (1939)). This is consistent with the
Supreme Court’s due process analysis in Fernandez v. Wiener, where the

Court explained: “‘Under the statute the death of decedent is the event in
| respect of which the tax is laid. It is the existence of the joint tenancy at
that time, and not its creation at the earlier date, which furnishes the basis
for the tax.”” 326 U.S. at 354-55 (quoting Griswold v. Helvering, 290
U.S. 56, 58,54 S. Ct. 5, 78 L. Ed. 166 (1933)). Likewise, it is the
existence of QTIP passing under IL.R.C. § 2044 at the time of death, not the

creation of the QTIP trusts at some earlier date, that “furnishes the basis of

- the tax.”
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Washington law also holds that a statute is not retroactive “merely
because it relates to prior facts or transactions where it does not changé
their legal effect.” State v. Scheﬁfel, 82 Wn.2d 872, 879, 514 P.2d 1052
(1973). See also State v. Varga, 151 Wn.2d 179, >196-98, 86 P.3d 139
(2004) (explaining why amendments to the Sentencing Reform Act of
1981 did not operate retroactively even though convictions occurring prior
to the amendments were considered in determining the sentenéé imposed
for crimes occurring after the amendments). The 2005 amendments to the
Washington estate tax did not change the‘legal effect of facts or
transactions occurring before its passage. Rather, the 2005 amendments
merely changed the manner in which the Washington estate tax is
computed for persons dying on or after May 17, 2005.

The life estates Sharon Bracken and Barbara Nelson held in the
QTIP were extinguished upon their deaths in 2006, and the iﬂterests ‘the
remainder beneficiaries held in the QTIP trusts were converted from future
interests to present interests. Ms. Bracken’s and Ms. Nelson’s deaths were
the “crucial last step in what Congress can reasonably treat as a
testamentary disposition” under I.R.C. § 2044. Mfis. Nat’l Bank, 363 U.S.
~ at 198. Those “crucial last steps” occurred after the 2005 legislation
became effective. Thus, the tax was nét rqti*oactive.

When properly énalyzed, the Washington estate tax code as
amended in 2005 does not operate retroactively and the Washington tax
imposed oh thé estates of Sharon Bracken and Barbara Nelson is |

consistent with the prospective application of the 2005 amendments. The
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arguments presented by amicus to the contrary are incorrect and built on
the false premise that the “taxable transfer” occurred when the QTIP trusts
- were created. Because the initial premise is incorrect, the conclusion that

the Washington tax is retroactive is also incorrect.

D. Correct Application Of The Washington Estate Tax Code To
QTIP Passing Under L.R.C. § 2044 Does Not Lead To Absurd
Results S

The final argument advanced by amicué sﬁggests that including
QTIP passing under L.R.C. § 2044 in the Washington taxable estate of a
resident decedent will lead to “absurd results.” Amicus Br. at 16-17. In
support of this argument, amicus presents a hypothetical circumstance
where the first spouse to die was a California resident with no Washington
estate tax obligation, while the second spouse to die was a Washington
resident Subj ect to the Washington estate tax. Amicus then contends that
including QTIP in the Washington taxable estate of the second spouse to
die under the hypothetical is “absurd” and requires an “expansive” reading
of the Washington estate tax code.
Correct application of the Washington estate tax under the
' hypothetical described by amicus does not require an expansive
interpretation of the law. Rather, the controlling statutes are clear and
unambiguous. The Washington tax is calculated on the “Washington
taxable estate” of the decedent, RCW 83.100.040(2)(a), which is defined as
“the federal taxable estate” less certain deductions. RCW 83.100.020(13).
QTIP passing under LR.C. § 2044 is included in the federal taxable estate of

the second spouse to die. Moreover, none of the deductions set out in RCW
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83.100.020(13) apply to QTIP. Thus, it is beyond dispute that QTIP passing
under LR.C. § 2044 is included as part of the Washington taxable estate
subject to the Waéhington tax. This is so even if the first spouse to die was
nota Washington resident when she died.®
Based on the plain and unambiguous language of the Washington

estate tax code, there is no QTIP deduction or exemption that applies in the
hypothetical circumst.anée described by aﬁﬁcus. ‘Amicus is essentially
asking the Court to engraft an implied exemption into the Washington estate
tax code. “However, ‘taxation is the rule and exemption is the exception,
and where there is an exception, the intention to make one should be
expressed in unafnbiguous terms.”” TracFone Wireless, Inc. v. Dep’t of
Revenue, 170 Wn.2d 273, 296-97, 242 P.3d 810 (2010) (quoting Columbia
Irrig. Dist. v. Benton County, 149 Wash. 234, 240, 270 P. 813 (1928)).

| Whether it is appropriate as a matter of fiscal or tax policy to
include QTIP in the estate tax base of the second spouse to die under these
hypothetical facts is a decision for the Washington Légiélature. See
Rousso v. State, 170 Wn.2d 70, 75, 239 P.3d 1084 (2010). The
Legislature has not created a deduction or exemption that would apply
where the first spouse to die was not a Washington resident. This does not

lead to an “absurd” result. It simply means that the estate of a Washington

8 By moving from California to Washington, the second spouse in the
hypothetical becomes a Washington resident and would be subject to the Washington
estate tax on “every transfer of property located in Washington.” RCW 83.100.040(1).
Imposing the Washington estate tax in this circumstance is not absurd or even surprising.
If the facts were reversed, and the second spouse moved from Washington to California
before dying, Washington would not tax the QTIP passing on his death.
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resident decédent is taxed on the value of its Washington taxable estate
without regard to the residency status of the prior deceased spouse.
M. CONCLUSION

The arguments presented in the Mesdag estate’s amicus brief
provide no basis for permitting the estates of Sharon Bracken and Barbara
Nélson to deduct or exclude QTIP passing under ILR.C. § 2044,
Consequently, the Court should affirm the trial court’s order granting the
Department’s summary judgment motion and denying the summary
Jjudgment motion filed by the “Consolidated Estates” on behalf of the
estates of Sharon Bracken and Barbara Nelson. 1.

RESPECTFULLY SUBMITTED this & day of May, 2011.

ROBERT M. MCKENNA
Attorney General

Q les Zalesky] WSBA N¢. 37777
Assistant Attgﬂé ey General

David M. Hankins, WSBA No. 19194 -
Senior Counsel ‘

Attorneys for Respondent

20



|APPENDIX A |




 THE LAW
' OF FEDERAL GIFT
~ AND ESTATE TAXATION

BY

JACOB MERTENS

of the New York Bar

ASSISTANT EDITOR
- ALVIN E. MIOSCOWITZ
of the New York Bar

IN SIX VOLUMES

YOLUME ONE

LOFIT PUBLICATIONS, INC.
Saveermirs, N, Y, :



Copyright, 1959 *
by .
LORIT PUBLICATIONS, INC.

KF
! 7
pY I

My



Powmn or Comemmss o Imreose Tax [§1.02

1L, Limitations on the Fxercise by Oongress of
the Taxing Power

A. ESTATE AND GILFT TAXES AS
INDIRECT TAXHS

§ 1.02. Bemare sxp Goee Taxns Arp IvrosEp oN TEE PRIviipes
or Trawerss. The modern estate and gift tax laws have been
upheld as an excise tax on the privilege of transfér of property,

life, liberty, o property, without due process of law; nor shall private prop-

. erty be taken for public use, without just compensation.”

- 81t is well settled that the fodein) estate tax is an exeise tax requiring no
apportionment, as.is required where the statute imposes n direct tax on '
properby, See Ohase Nabl Bank of City of W.Y., Bi'rs v, U8, 278 U. 8. 827,
49 8.Ct. 126, 78 LB, 406 (1929), TATTRB844; Gremer, Exee. v, Lewellyn, 258 .
T.8. 884, 42 8.0t. 324, 66 L.Bd. 676 (1922), 3AFTR8136 Neéw York Trust Ca.,
Bx'rs v. Bisner, 256 U S, 846, 41 8.0, 506, 66 L.Ed, 963 (1621), 3AF'I§R3110.
See also Mertens, LOFIT, §4.08,

The Supreme Court first sustained the constitutionality of a federal estate
tax in 1874 when the succession tax of 1864 was upheld ageinst an attack on
the ground that it was invalid as an unapportioned direct tax. Seholey v. Rew,
90 U.8. (28 Wall) 331, 23 LB&. 99 (1874), 2ATTR2345, The 1864 tax had
already been repealed at the time of this decision and the issue remained
moot thereafter wntil 1894, In that year Congress passed an income tax act
which contained a provision including as income property acquired by gift
or inheritance, The Suprome Court declared this act unconstitutional as i
applied to ineome from real estate. Polloek v, Farmers Loan & Trust Co., 157
U.S. 429, 16 B,Ct, 678, 99 LBd 769 (1895), SBAFTR2557, on rehearing 158
U.8. 601, 16 8.Ct, 912, 30 L.EQ, 1108 (1895), SAFTR2602(it.).

However, when, in 1898, another succession tax was passed, its constifu-
tionality was npheld in the leading case of Enowlton, Bx'rs v. Moore, 178 U.8.
41, 20 S.Ct. 747, 44 L.Bd. 969 (1900), BAFTR2684, In a lengthy and exhaus-
tive opinion, the Court found that the arguments under which the 1894 Act
had been declared unconstitubional applied only to the income tax features of
the act, that the succession tax was not a direct tax, that it was uniform
and that it did adhere to due process, i

The reasoning of the Court in the Enowlton case was so definitive that when
the modern estate tax was passed in 1918, its constitutionality was upheld
practmally without discussion, New York Trust Co., Ex'rs v, Bisner, supra.
The fact that the 1916 Act was an estate tax whereas the prior acts had imposed
succession taxes made no difference.

The answer to the question of the validity of the gift tax was simplified
by the fact that the Supreme Cowrt did not have to face the issue until the
estate tax cases, Teferred to above, had been decided. When the case did
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§1,02] Merrens’ Law oy Fepwran Grer sxp Eerars TAzATION

thus avoiding the prohibition against direct taxes on property
without apportionment. The distinetion between a direct tax on -
property and an excise on the transfer of property iz neither
illusory nor inconsequential. It is so fundamental that it has
been made the basis for sustaining a tax of the latter character
even though the subject of the transfer itself was tax-exempt,
Thus the Federal Government may impose an estate tax on a
gross estate which consists wholly of tax-exempt state or munici-
pal bonds® ' Such transfer concept supports a tax, without ap-
portionment, on the shifting from one to another of any poser or
legal privilege incidental to the ownership or enjoyment of prop-
erty. The Supreme Court in holding that the gift tax did not
constitute a direct tax has rejected the proposition that taxes on
the exercise of all rights and powers incident to ownership
amounted to a direct tax on the property itself; hence, a tax on
the exercise of individual rights and powers is clearly distin-
guishable from a tax which falls upon the owner merely because
he is owner, regardless of the use or disposition made of his prop-

come up, the Court upheld the gift tax against the usual objections after
finding that there was no “intelligible distinetion”, for constitutional purposes,
between the estate and gift taxes. Bromley v, MeCanghn, 280 U.S8, 124, 50
S.Ct. 46, 74 L. 226 (1929), BAFTRINZEL (gt.).

10 Greiner v. Lewellyn, 268 U.S. 884, 42 8.Ct. 324, 66 T.Bd. 676 (1922),
3AFTRIL86; U8, Trust Co. of N.Y,, Txee, v. Helvering, 307 T.8, 87, 59 8.Ct.
692, 83 L.EQ, 1104 (1939), 22AFTR327. See § 1417,

Yo Landman v. Comin., 123 F(2d) 787 (10th Cir1041), 28ATTRALY, aff'g
49 BTA. 958, cert.den.. 315 U.8, 810, 62 8.Ct. 799, 86 L.Ed. 1200 (1942), the
cstate of 3 member of an Indian tribe granted eerfain tax ezemptions was held
subjéet to estate tax, since (ho labter fell “upon the transfer or shifting of the
ecconomic benefits and not upon the property of which the estate [was] com-
posed.”” Consequently, there was not available in this instance “any constitu-
tiona) immunity growing out of [dgreements] between the United States and
Creek Indian”, .

The statement in the text is in part from the opinion in 4% BTA 958, supre,
in which it is also said: '

T fkewise it was held in United States Trust Co. v. Helvering, 307 0.8, 5%,
that the proceeds of a War Rigk Insurance policy payable to a deceased vet-
eran’s widow was subject to Federal estate tax. Th that case the exeeutor
of the estate contended that the procecds of such policy should.not be in-
oluded in the estate because of the provisions of the World War Veterans Ack,

. 43 Stat. 607, which provided that ‘insurance . . . .shall be exempt from all
taxation.'”

But compare Landman v. U.8,, 71 E.Supp. 840 (Ct.011047), 35AFTRIS8L,
4
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erty.* The Supreme Oourt has said" that the power to impose
estate taxes:

“extends to the creatmn, exercise, acqulsltmn or relinquish-
ment of any power or legal privilege which is incident to
the ownership of property, and when.any of these is occa-
swned by death, it may as readily be the subject of the
federal tax as the ’cransfer of the proper’cy at death”

and that:

“The power to tax the whole necessarily embracés the power
to tax any of its incidents or the use or enjoyment of them.
If the property-itself may constitutionally be taxed, obvious-
Iy it is competent to tax the use of it . . . or the gift of

cert.den, 332 0.8, 815, 68 B,05, 158, 92 L.XBd, 392 (1947), and Landman v, U.S,,
(Ct.CL1845), 34ATTR1662, superseding 58 F. Supp. 836 (ChOL 1945), 38AFTR
811,

Yn Bromley v. MeCanghn, 280 U.B. 124; 50 S Ct. 46, 74 LEBA. 226 (1929),
© BAWTRIOZL (g.b.), the Supreme Court stated: “Hven 1f we assiome thab a tax.

levied upon all the uses fowhich property ey be put, or upon the exercise of a
single power indispensable to the enjoyment of all others over i, would be in
effect a tax upon property, . . . and hence a direct tax requiring apportion-
ment, that is not the ease before us.” ‘

.The same contention was mads 10 years later in.Dupont v. Deputy, 26 T,
Supp. 773 (D.Del1939), 22AFTRTBE (g.h), the taxpayer emphasizing what
he felt to be the netlilke incidences of taxes in connection with the ownership
of stosk: income baxes imposed on dividends and on capital gains following its
sale, estate taxes on its devolution at death, and gift tazes on ibs itransfer
without consideration during life, The court summarily rejected this argu-
ment, citing Bromley v. McCaughn, suprs, and added that the “controlling
anthority of that ease” was not affested by a provision in the 1932 Act render-
ing the gift tax 2 lien npon the properby given and the donee personally liahle
for payment to the extent of its value. .

12 Pernandez v. Wiener, 326 U.8. 340, 66 8.Ct. 178, 90 L.Ed. 118 (1945),
34ARTR276, reh.den. 327 U.S. 814, 66 S.Ch. 525, 50 L.Ed. 1038 (1046).

18 A broader view was expressed in Chickering, Adm. v. Comm,, 118 F(2d)
254 (1st Cir.1841), 26 AFTRG63, cert.den, 314 U.B. 636, 62 8.0t 70, 86 L.Ed
511 (1041), to the effect that:

the estate tex is not a direct tax upon the property; nor is it in a
stnct sense a tax upon a ‘transfer’ of the property by the death of the de-
oedent. It is an exeise tax upor the happening of an event, namely, death,
where the death brings about certain described changes in Iegal “relationships
affecting property. The value of the property so affected ia merely used as &
factor in the messurement of the excise tax.”

But this view has never heen adopted by the Supreme Court.
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it . . . . It may tax the exercise, non-exércise, or relin-
quishment of a power of disposition of property, where
other important indicia of ownership are lacking.”

In line therewith tazation of the proceeds of life insurance pay-
able to third persons was upheld where decedent retained the
power to change the beneficiary and to surrender or pledge the

policy, since these incidents of ownership were, in effect, trans-
ferred on death.* -

§ 1.03. Doverapvent oF TER Mopery CoxopPT 0F A TRANSFER.
The courts in applying the indirect tax theory to particular
provisions of the estate tax law have evidenced considerable
ingenuity in expanding the term “transfer” to meet the neces-
sities of each new challenge.”® The earlier cases rested on the
fact that there was a “passing” of property from decedent at
death.’* Such passing concept did not require, howéver, that
the term “transfer” be limited to those situations where there
was a transfer in the technical, local law sense of the term, since
Congress can completely disregard the refinements of state prop-
erty law and rely ‘on more realistic classifieations Thus loecal
characteristies of dower,”® joint tenancies and tenancies by the
entirety,”® community property,® and life insurance proceeds®

1 Chase Nat'l Bank of City of N.Y., Bx'’rs v, U.8,, 278 U.8. 327, 49 S.0t. 126,
73 L.Bd. 405 (1929), 7TAPTRE844,

16 Bince taxes are based on the “fundamental and imperious necessﬁ.y of all
government”, it is obvious that the Supreme Court will reach for theories,
definitions, and apologia to avold a stecessful constitutional atteel.  This
task has been ably performed,

16 See §§ 19.26, 23,17 discussing the “passing”’ reqiirement.

1 Fernandes v. Wiener, supra, n.12. See especially the coneurring opinion of
Mz, Justice Douglas.

18 See Mayer, Trustees v. Reinecke, 180 T(2d) 850 (7th Cir.1942), 20APTR
1168, cert.den. 317 U.S. 684, 63 8.Ct. 257, 87 L.Ed. 548 (1042); Allen v.
Henggeler, Adm,, 32 F(2d) 69 (8th Cir1929), 7APTRS680, cert.den. 280 U.8,
594, 50 8.Ct. 40, 74 L.Bd. 642 (1929); Nyberg, Adm, v. U.B, 66 Ct.CL 153
(1928), BAFTR7845, cert.den, 278 U.8, 646, 49 S.C6. 82, 78 L.Bd. 569 (1928).

18 See U.8. v. Jacobs, Bxec., 306 U.G, 363, 59 §,0f. 561, 83 1.1d, 763 (1989),
22ATTR282, motion to set aside judpment denied 306 U8, 620, 68 8.Ct. 640,
83 L.Ed. 1026 (1989); Dimock, Exee. v. Corwin, 306 U.S. 363, 59 B.Ct. 6561,

.83 LuEBd. 763 (1039), 22ATTR282 (companion cases); Gwion v, Comm., 287
U.B. 224, 63 S.Ct. 167, 77 L.Ed, 270 (1932), 11AFTR1082; Phillips v. Dime

6
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have been disregarded, The constitutionality of a federal taxing
act is not dependent upon conformity with state law. If such
were the case, then an admittedly constitutional federal act
could be rendered unconstitutional by a subsequent state enaot-
‘ment.?* None of the successful constitutional attacks on the .
tederal estate and gift tax provisions cases affected the estab-
Jished freedom of Congress to ignore the local law ef property.

in the absence of arbitrariness or capriciousness® On the con-

Trust & Safe Deposit Co., Hxeo., 284 U.8, 160, 52 8.Ct, 48, 76 L.Bd. 220 (1981),

10ATTRA59; Tyler, Jr., Adm'rs v, U.8, 281 U.8. 497, 60 S.Ct. 3566, 74 L.Ed.
991 (1930), BAFPTR10912, . '

20 Sop Fornandes v, Wiener, 326 U.S. 340, 66 8.0t. 178, 90 L.Bd, 116 (1945),
3¢ATFTR276, reh.den. 327 U.8. 814, 66 S.Ct. 526, 90 L.Bd, 1038 (19463 ; T.B.
v. Rompel, Jr., Adm,, 326 T.8, 867, 66 8.Ct. 181, 90 LBd; 187 (1946), 34AFTR
289, reh.den, 327 U.S. 814, 66 §.Ct. 6526, 90 L.Ed. 1038 (1946); Beavers v.
.Gomm.; 165 F(2d) 208 (bth Cir.1047), 36ATTRE14, cext.den. 834 U.S. 811, 68
8.0t, 1017, 92 LEQ 1743 (1948) (g.t.); Charles I. Frencis, 8 TC 822 (gt

21 8ee Chase Nat'l Bank of City of N.Y., Ex'rs v. U8, 278 U.8. 327, 49 8.0,
126, 73 L.d. 405 (1929), TAPTRS844; Lewellyn v, Frick, Bx'rs, 268 U.S. 238,

_ 46 S.Ct. 487, 69 L.Ed. 934 (1925), BAFTRS5383, had earlier held contra, ab least
by inference; but see Kohl, Bx'rs v. U.8,, 226 F(2d) 38L (7th Cir.1955), 47
APTR2022, which involved the “payment of premiums” test which was then
applied in determining what insnranee should be included in the gross esbate,
and in which the tax in effect was held unconstitutional as imposing an unap-
portioned divect fax.

28 Continentsl TIL Bank & Trust Co., Bxes, v. U.8, 656 F(2d) 506 (7th Cir.
1933), 12AFTRB1G, cert.den, 200 U.S. 688, 54 §.0t. 77, 78 L.Bd. 573 (1933),
rejecting the contention that a proyision, requiring the inclusion of property
in the gross estate oxly if subject to payment of administration expenses,
violated - the uniformity requirement because state laws vary as to whether
real estate was subject to payment of administration expenses. See discussion
in § 1,06 of the due process requirement,

% See (1) Wichols v. Coolidge, Bx'rs, 274 U.S, 531, 47 8.Ct, 710, 71 L.Bd,
1184 (1927), BAFTRE768, halding See.402(e) of the 1919 At unconstitutional
as confiscatory and in violation of the Fifth Amendment insofar as it apphied
the possession and enjoyment section o transfers made prior to the act, where
the transfers were not in fact testdmentary or designed for tax evasion; (2)
Untermyer v, Anderson, 276 U8, 440, 48 8.Ct, 353, 72 L.E4, 645 (1928), BAFTR
7789, rev'g 18 I'(2d) 1023 (24 Cir1927), which had af'd an unxreported distriet
court opinion (g.t.), holding retroactive application of the gift tax provisions
of the 1924 Act invalid under the Fifth Amendment; and (3) Heinex v. Don-
nan, Bx'xs, 985 U.8, 812, 62 8.Ct. 858, 76 L.Ed. 772 (1932), 10AFTR1609, hold-
ing unconstitutional, under the due process provisions of the Fifth Amendment,
that part of Se0.302(a) of the 1926 Aok which called for a conclusive pre-
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trary,.it has been held that the Tenth Amendment constituted
no limitation on congressional power te tax even though there
might be some incidental regulatory effect of such taxation on
local community property systems® ' The Fifth Amendment,
which invalidates a tax which is so arbitrary and capricious as
to constitute confiscation of property and hence a deprivation of
property without due process of law, has similarly failed to
restrain congressional power to disregard local characteriza-
tions in designating the objects to be taxed under the federal
estate and gift tax law where the provision prevents avoidance. 28

In accord with the view above expressed that congresqmnal
power is not limited to an imposition upon the “passing’ of
property, it is equally well settled with respect to the imposition
of estate taxes that the power to tax is not limited to “substitutes
for testamentary disposition”, although the phrase may be rele-
vant in interpreting the purpose and scope of a statutory pro-
vision. Applying this principle to property jointly held and
tenancies by the entirety the Supreme Court has clearly indi- -
cated that the hasis for the estate tax thereon ‘was not that the
creation of the tenancy was a substitute for a testamentary trans-
fer, nor a taxable event which antedated the death of one of the
joint owners, but rather the practical effect of death in bringing
about a shift in economic interests permitting the legislature to
fasten on that shift as the occasion for a tax.®

§ 1.04. — Trawsrer As Prosentrny Derived. The modern con-
cept of a transfer, in the constitutional sense, is premised on
the recognition that taxation is “eminently practical”® In the

sumption that gifts made within 2 years of decedent’s death were made in
contemplation of death,

24 Pernandesz v, Wiener, supra, n.20.

26 See discussion of due process in § 1.06,

26 Pernandez v, Wiener, supra, n.20, )

#7In Tyler, Jr., Adm'rs v. U.8, 281 U.8, 497, 60 8.Ct, 856, 74 L.EBd. 991
(1930), 8AFTR10912 the Court made the foﬂowmg statement

“Taxation, as it many times has been said, is eminently practical, and a
practical mind, considering resnlts, would have some difficulty in accepting the
conclusion that the death of one of the tenants in each of these eases did not
have the effect of passing to the survivor substantial rights, in respect of the
propexty, theretofore never enjoyed by sueh surviver.” '

8
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process of ruling out the “shadowy and intricate-distinctions of
common law property concepts”® and artificial rules which de-
Jimit the title, rights, and powers of tenants by the entirety (or
joint tenancies) at common law,” the courts have striven to de-
velop & concept of the term “transfer” which was both broad
and flexible. The courts have said® that the estate tax provision
was constitutional if there was a transfer of economic benefit,

© 28 See U.B. v. Jacobs, Fxes., supra, n19. This description as applied fo the
extent of eongressional power to impose the tax is quite different from recourse
to such coxmon law precepts to determine the charasteristies of such tenencies.

In this case it is also said: “By virtwe of this feudal fiction of complete
ownership in each of two persons, the suxviving tenant by the entirety is con-
ceived to be the recipient of all the property upon the death of the cotenant,
snd therefore—it is said—all the property ean be taxed.” As to this suggestion
the Courb says: “Ths constitutionality of an exercise of the taxing power of
Congress is not to be determined by such shadowy and intricate distinetions
of common law properby coneepts and sncient fetions” )

The provisions with respeet to dower are essentinlly aimed af those state
decisions and loeal laws providing that dower interests are not includible in
decedent’s estate since they passed by operation of law and not by virlue of
death, The dower provision was; therefore, inserfed into the Code and the
prior statutes to assure that the gross estate of a decedent would not be
diminished by the value of dower or curtesy inferests or statutory interests in
lieu of dower or curtesy, See Bstate of Harry B. Byram, 8 TC L,

% Tyler, Jr.,, Adm'rs v. U.8, supra. BSee also Foster, Bxzee, v. Comm,, 90

F(2d).486 (9th CirJ937), 19AFTRE64, aff'd 303 U.S. 618, 58 S.Ct. 525, 82
L.Bd. 1083 (1938), 19ATTR1268, per curiam, reh.den. 303 U.S. 667, 68 8.Ct.
748, 82 LEdL 1124 (1938); O’Shaughnessy, Exee. v. Comm., 80 F(2d) 236
(6th Cir.1982), 11IAFTR7SB, cert.den. 288 T.S, 605, 53 8.0t. 397, 77 L.Rd. 980
(1983) ; Comm. v. Bmery, Bxec., 62 F(2d) 691 (7th Cir1932), 11ATTR1340,
rev'g and remanding 21 BT.A 1038,
_ 8 The Supreme Court in Saltonmstall v. Salfonstall, 276 U.S. 260, 48 5.Ct.
225, 7% L.Bd. 566 (1928), TAFTRB303, in holding that a state inheritance tax
oould be levied on the value of an.inter vivos frust set up by the decedent
under which he retained the power to alter and revoke, said:

“So long as the privilege of succession has not been fully exercised it may
De reached by the tax. [Citing cases.] And in determining whether it has
been so exercised technical distinetions between vested remainders and other
interests are of little avail, for the shifting of the economic benefits and bur-
dens of property, which is the subject of a succession tax, may even in the case
of a vested remainder be restricted or suspended by other legal devices”’

The fact that, under state law, a power of appointment is not part of the
probate estate, and that its transmission is not technically a “transfer” under
local concepts, does not limit the federal power to tax such property. The

9
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use, enjoyment or control at death?! and if is now accepted that
. & passing or transfer of economic benefit is not required, though
it may, of itself, justify the imposition of the tax,
" Ttis well settled that, as used in the section imposing a tax “on
the transfer of the taxable egtate”®® the word “transfer”, or
the privilege which constitutionally may be taxed, cannot be -
taken in such a restricted sense as to refer only to the passing
of particular items of property directly from the decedent to
the transferse. It includes the “transfer of property procured
through expenditures by the decedent with the purpose, effected
at his death, of having it pass to another.”®® No formal transfer
of title from the decedent to the transferee is requiredy a mere
shifting of the economic benefits of property may be the real
subject of the tax.** It alzso now seems settled that nothing need
“pass” at death, in the testamentary sense. The Supreme Court,
in upholding the taxation of the full value of property held by
the decedent and his wife as tenants by the entirety, has suggest-
ed that when applied to a taxing act the amiable fiction of the
common law that hushand and wife are but one person and that
accordingly by the death of one party to this unit no interest in

constitutional limitations as to dne process and direct taxation are satisfled
sinee there iz under local law = shifting of economie benefits at the time of
death even though thexe is no technical transfer under loeal law.

8108, v. Jacobs, Bxee., supra, n19."

See also U.8. v. Waite, Ex'rs, 33 F(24) 567 (8th Cir1929), TAFTRI1B4,
rev'g and remanding 29 F(2d) 149 (W.D.Mo.1027), TAFTR8288, cert.den. '
280 U.8. 608, 50 8.0t 167, 74 LB, 651 (1830) ; Estate of Laura Nelson Kirk-
wood, 28 BTA 965; Mercantile-Commerce Nat'l Bank in St. Louis, Bx’rs, 21
BTA. 1347; Mary 8. Garrison, Bx'rs, 21 BTA 904; Mattie McMullin, Bxec., 20
BTA 627. See also Kurz, Bx'vs v. U.8,.166 1: Supp 99 (SD N.Y.1B57), aff'd
— F(2d) — (2d Cir1968), per curiam.

32 1.R.C.1954, Sea.2001,

-8 Chage Natl Bank of City of N.¥.,, Ex'rs v. U.8, supra, nl4., This
- principle has been applied in numerous cases involving. annuities. BSee; e.g.,

Hannor v, Glenn, 111 F.Supp. 52 (W.D.Ky.1953), 43AFTR748, aff’d 212 P (2d)
483 (6th Cir1954), 46AFTR1444; Estate of Kugene F, Saxton, 12 TC 569;
state of Isidox M. Btettenheim, 24 TC 1160 (1965-158); Dt;tate of Paul G.
- Leoni, 11 TC 1140 (Memo.), See § 20.24,
34 Chase Nat'l Bank of City of N.Y, Bx'rs v. US,, supra, nl4; Tyler, Jr,
Adm'rs v. U.8,, supra, n.27 (tenaney by entirely) ; Fernander v, Wiener, supra,
1.20 (community property).

10
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property held by them as tenants by the entirety passes to the
other to be quite unsubstantial and that the power of taxation be-
ing, as it is, a fundamental and imperious necessity of all govern-
ment was not to be restricted by such legal fictions, Whether
such power so construed has been properly exercised gs to any
specific statutory enactment is to he determined by the actual
results brought about by the death rather than by a considera-
tion of the artificial rules which limit the title, rights, and powers
of tenants by the entirety at common law.®

The modern explanations have beennarrowed down to two fac-
tors: that decedent had gn interest in property at dedth® and
that death became the generating source of definite actessions
to the survivor’s property rights® His death is the source

 See discussion in § 28.17 of cases of Comm. v. Hstate of Ohurch, 335 U.8.
632, 69 S.Ct. 322, 03 L.Bd, 288 (1949), 37TAFTRAS0, and Bstate of Spiegel v. .
Comm,, 836 U.8. 701, 69 §,Ct. 301, 93 L.Bd. 330 (194%), 37AFPTR469,

As to the application of the principle to a tenancy by the entirety see Tyler,
Jr., Adm'rs v, U.8,, supra, n.27.

% The dower, provisions, it has been pointed out, are in no way a departare
from the fundamenta) excise character of the federal estate tax: . . . the stat-
ute does not fax the widow's dower, it merely uses it as a messure of that part

-of the deceased husband’s interest in his realfy which was beyond his testa-
mentary control and which ceased at hig death)”” Mayer, Trustees v, Reinecke,
180 F(2d) 350 (7th Cir.1942), 20AFTRI1EG, cert.den. 317 U.S. 684, 63 8.Ct.
957, 87 LA 548 (1943) (1921 Act, Sec.402(b)).

- The courts in upholding the eonstitutionality of the dower provisions have
pointed to the extenmsive rights (incidents of ownership) in such properby
defermined under state law which ceased at the decedent’s death and hence
constituted a proper oceasion for the levying of an estate tax. See, eg., Allen
v. Henggeler, Adm., 82 F(2d) 69 (8th Cir1929), 7AFTRB680, cert.den, 280
U.8. 504, 60 S.Ct. 40, 74 T.Ed. 642 (1929), upholding the constitutionality of
the 1924 Act, Sec.302(b). See also Nyberg, Adm, v. U.S,, 66 Ct.CL 158 (1928),
BATTR7845, cort.den, 278 U.S, 646, 49 8.Ct. 82, 78 L.Ed. 569 (1998), involving
the 1921 A.ct, Bec.402(b). :

¥ In Bstate of Levy v. Comm., 65 F(2d) 412 (2d Cir.1933), 124 FTR791, in-
volving cerfain insurance policies in which the insured retained no rights, the
eivenit sourt, in response to an argument of unconstitutionality es to their in-
clusion, cited other cases, stating: /By these cases, we think it is authoritatively
established that the desth of a tenant by the enfirety results in the enjoy-
ment of properby. rights in the survivor and furnishes the occasion fox the
imposition of the tax, if that event takes place after the passage of the faxing
stabute, regardless of when the tenancy was created,”

As to the effect of a required consent of a person having an adverse interest

11
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of assurance to the beneficiariog that their rights are secure.®
Both of $hese standards fall within the geners) principle.that
the underlying Jjustification for imposing the estate tax on’ an
inter vivos transfer is that it remaing “incomplete” at death,
The question is, not whether there hag been, in the strict senge
of that word, 8 “transfer” of the' property by the death of the
decedent, or a receipt of it by right of succession, but whether the
‘death has brought into beéing or ripened-for the survivor, prop-
erty rights of such 'character as to make appropriate the impo-
sition of a tax upon that result to be meagured, in whole or in
part, by the value of such rights®™ The ossential qiff
tween the old'and new rationalization of such justification is that
ncompleteness can be demonstrated either by ascertaining
whether interests remained in' the grantor oy by determining
whether the interests of the beneficiaries were enlarged, im-
Proved, or “ripened” af the time of the grantor's death. TIn
demonstrating such inéompl-eteness, substance rather than form
or any particular device, is controlling,®* Both factors had béen
previously expressed in several early constitufional cases,t al-
though their influénce wag suBmerged by the fact that a number
of the important decisions were rendered in cases which employed
the “incomplete” tedt to ‘determine whether a provision was
arbitrarily retroactive under the Fifth Amendment.s

e s T

to an exercise of a power of revocation by decedent whers th.ere was 2 fransfer
Prior to 1924, see §§ 25,42, 2543,

% Porter, Bx'rs v. Comm, 288 U.g, 436, 53 5.0t 461, 77 LEA, 880 (1033),
12AFTR25. '

# The position of the Supreme Couwst in the Chureh and Spiegel cases was
anticipated in Tyler, Jr, Adm'ss v. U.S., 281.U.8. 497, 50 8.Ct. 856, 74 L.Bd,
881 (1930), 8AFTR10912, which uses the language stated in the text. See
§8 23.17, 93.20 discussing I"R.GA1954, See.2087, covering the' reversionary inter-
est test under the transfer to take effect at death section. :

4 Corom, v, Betate of Chureh, supra, n.35.

A Phillips v, Dime Trust & Safe Deposit Co,, Bxec., 284 U.8, 160, 52 8.Ct.
46, 76 L,Bd. 220 (1981), 10AFTR459 ; Third Nat'] Bank & Trust Co, of Spring-
fleld; Ex'rs v, White, 287 U.8, 577, £8 8.Ct. 290, 77 L.Ba. 505 (1932), 11AFTR
1128, per guriam, involving property held by the decedent and spouse as ten-
ants.by the entivety, See'also §1.07, and Gwinn v. Comm., 287 1.8, 224, 53
8.Ct. 167; 77 L.Bd. 270 (1982), 11APTR1092, involving property held by
decedent and hex son ag Jjoint tenants, . .

- # Whether the. transfer ig complete, or something remains to be gained by

12
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An “ncomplete” transfer concept is also applicable fo the
pift tax,® although such concept has been formulated almost

entirely on the bagis of statutory interpretation rather than
constitutional power.® '

Tn applying hoth the estate and gift tax provisions, a basic
olement is that decedent have an inferest in property which is
capable of transfer, otherwise there could be no transfer, and
any asserted tax would fail to satisfy the constitutional require-

" ments that the tax involve the privilege of transfer and be not
‘arbitrary and capricious. It has been held® that a taxable gift
pesults when an inheritance is renounced. It has been argued;®
however, that such a fax is so arbitrary and capricious’as to
violate the Wifth Amendment. Settihg aside the merits of im-
posing such a tax,” it would appear that the tax can withstand
o constitutional attack® Tn a renunciation of a valid Testa-

the survivors or Jost by the decedent, so that decedent’s death may be taken
a5 the event which justifies at that time the imposition of an estate fax, has
also been a material issue in determining whether particular provisions are
arbitrarily retroaetive or capricious and prohibited by the Fifth Amendment.
See § 1.07. :

. €27he nature of a transfer under the gift tax provisions is discussed in
§§ 34.29, 84,51 and 34.56. »

- % As in the case of the estate tax, state law concepts do nob furnish the
standards for the definition of a sompleted transfer.

) 45 Hyrdenbergh v, Comm., 108 T'(24) 68 (8th Cir.1852), 42AFPTR314, cert.den.
344 T.8, 836, 73 8.0t 45, 97 LB4. 650 (1962) (g.b); William L. Maxwell, 17
TC 1589 (g.t.).

46 Roehner and Roehner, ‘Renunciation as Taxable Qift—An Unconstitn-
tional Hederal Tax Decision”, 8 Tax L.Rev. 280 (1853). Confra, La,uritzeﬁ,
“QOnly God Can Make An Heir”, 48 Northwesbern U.L.Rev. 568 (1953).

# A 1,X. Tent.Draft No.11, See.X1007(h), specifically excludes the renuncia-
tion from the gift tax. See discussion therein, pp.31-40.

48Ty AL Tent.Draft No.ll, at p.39, there i5 a good statement in support of
this view and.the distinetions that must be drawn:

“Tf it were proposed o impose a tax on a transfer of property which came
about by & mere refusal to nocept a gratuitous proffer of that property, which
the profferor was under no obligation to deliver even if his proffer were ac-
cepted, an argument might be made against the constitutionality of such a
tax, since the taxpayer never received the property or any attribute of owner- .
ship over it. The proffer never became a gift and there wrould be no tax on the
intended donor. It would be incongrucus to tax the intended donee in this
situation, and here we need not even eonsider the constifutional aspects of this

13
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mentary power the necessary property interest is clearly present
and the renunciation would qualify as a “ransfer” for the pur-
pose of determining whether the tax is indirect; there is nothing
“arbitrary” in the dme process sense of that term, particularly
since renunciation is a voluntary act. That the imposition of
a tax would not violate the necessity of “aniformity” is obviously
not any longer a debatahle question. '

§1.06. — — Srruamons Ay mo Trawswmes 4t Dmare, Al-
‘though the estate tax tontemplation of death statutory prévision
involves a-complete and full transfer by decedent of all incidents

situation, But where thers in a renuncistion in the case of.a gift which is
complete as far as the donor is concerned, ds in the case of n trust or besta-
mentary situation, as contrasted with a situation whexé the donor still had the
power to make the gift inecomplete regardless of whether it was accepted or
not, different considerations arise, Here, the tax would be imposed on the
only affirmative act which could resulf in an effective gratuitons transfer to
someone other than the person intended by the decedent or domor to be the
 fivst taker-—and a strong argument in favor of the validiby oft this propesal
can be made, There wonld be no immediate hardships involved if the intended
first taker knew he wonld be subjeet to the tax, since he could then not renounece,
pay thé tax, and then give away the balance, However, thers would be an
effeet on his subsequent tax bracket, Since the federal laws are not governed
by loeal property law concepts of when title passes bub with the realities of
the exercise of control over a bundle of rights, all in all this proposal shonld be
able to withstand a challenge’as to ibs constitutionality. Tt would not seex
unconstitutional to tax the exercise of eontrol of the property here possessed
by the intended first taker, even thongh he got into this position of control
involuntarily. ’

“If the argument of unconstitutionsality were to prevail where the person
who renounced the property never received under local law any attribute of
ownership over it other than the abilily to renounce, then this result would pre-
clude & rule which operated with reasonable uniformity thronghout the United
States, For the tax would then be able to withstand a challenge fo its con-
stitutionality only where, under the spplicable state law, some sattribute of
ownership other than the power to xenounce vested in the person, sneh as vest-
ing of fitle or ability of his judgment ereditors to reach the property despite
his desire o rejeot it But the consequent limitation of the tax to situations
where the renouncing taxpayer had some snch attribute of ownership over the
renounced properby under the npphcable loeal law would hardly be a satis-
factory result, It may well ba that this resnlt of non-uniformity in operation
of the tax would have some supporting effect on the argument of constitntional-
ity in the situation where no local law attributes of ownership wers received.
At any event, it 3 a consideration in favor of the rule adopted in the Draft.”

14
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Page 22 |
adopted on May 17, 2005.

Now, under the old system, as you have

R R

indicated earliér, it was simply a pick-up system.
Whatever the federal credit was provided -— and the
federal credit could change as the federal governmenﬁ
.decided -- that was the tax, the state estate tax that

we got.

0w 1oy oo w DN

gé
4
B
%
H
5

The new systemvin the state of Washington is a

stand-alone estate tax. And the legislature was clear

N

10 - that it~is-prospéctive only. It allowed, under .047, it

11 allows for a marital deduction scheme much like the

e P P P T

12 federal government does.

13 o . THE COURT: Mm—~hmm.

e S TR

S A R B

e T T

14 © MR. JOHNSON: There may be different amoﬁnts,

15 but conceptually it was inténded to be the same thihg.

16 And the statute only provides, Your Honor,'the general

17 framework. The real details are provided in the

18 regﬁlations. So 83.100.047 generally authorizes for a

19 Washington-only QTIP that can be separate and distinct,
20 ahd‘I‘think was 1intended to be sepafate_aﬁd distinct

21 from the federal‘QTIP.

e R R R

22 THE COURT: Mm-hmm. Because you éould have

23 different amounts. You could put --

T

TSR

24 MR. JOHNSON: Absolutely.

TR R R

25 ‘ - THE COURT: -- X amount in a federal QTIP and

T R

£
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Y amount in a Washington QTIP.
MR. JOHNSON: That's correct. And this year,
2009; is the reason why you could do that. The federal -

exemption today is 3 -- exemption from taxation, is

T RN e

e T TR R T

e e e PR R T

$3.5 million on the federal side.
THE COURT: Mm-him.

- MR. JOHNSON: 1It's $2 million on the state

0 ~Nd oy U W N

side. So for‘a married couple living in Washiﬁgton that

O

has a three-and-a-half million dollar —-- the decedent

R

10 - dies with a three—-and-a-half million dollar estate and

11 the decedent is the first of the spouses to die, there

S T

R

12 18 no need for a federal QTIP.

13 THE COURT: Right.

TR

T R T

T R R TR RTINS

14 ‘ | MR. JOHNSON: But there would be a basis for a
15 state QTIP of one-and-a-half million dollaré.

16 - THE COURT: Right.

17 . MR. JOHNSON: So that's why the legislature set
18 it upfthe way that it did. In 2005 they knew that in

19 2009, the diﬁferential between the federal exemption and
20 thevstate exemption would exist. Prior to that, it did
21 not. But }047, the statute that enables this, it only
22 talks about making the election. It doesn't provide any

23 of the details of how to do that.

P B S B A T e S

TR T R kO R

24 Again, it's prospective only. It talk s about

25 enabling the first estate to make the deduction. It

i
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