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L INTRODUCTION

RCW, and whether “qualified terminable interest property” (“QTIP”)
included in the taxable estate of a surviving spouse may be deducted in

computing the Washington estate tax owed when that surviving spouse

dies. QTIP is a life estate set up to take advantage of the marital deduction

allowed under federal estate tax law. When a spouse dies, his or her estate
can elect to create a QTIP trust that provides income to the surviving
spouse for life. Upon the surviving spouse’s death, the assets remaining in
the QTIP trust are treated under the federal law as passing from the
surviving spouse to the beneficiaries of the QTIP trust. In this way, estate
tax on the QTIP is deferred until the second spouée dies.

Sharon Bracken, who died in 2006 and whose estate is bringing
this appeal, was a lifetime beneficiary of a QTIP trusts established on the
death of her husband, Jim. Jim Bracken died in 1984, and his estate
elected and accepted the benefit of a QTIP deduction in computing its .
federal and Washington' estate tax. While the estate of Jim Bracken
received the benefit of the QTIP deduction, federal éstate tax law required
the estate of Sharon Bracken to include the value of that QTIP as part of
its taxable estate. The estate complied with this statutory requirement.
However, for purposes of its Washington estate tax reporting and payment
obligations, the estate argues that it is permiﬁed to exclude the QTIP,
valued at over $13 million at the date of Ms. Bracken’s death, in

computing the Washington tax. The estate is wrong. Under Washington

This case involves the Washington estate tax, chapter 83.100 ~



law, QTIP included in the federal taxable estate is also included in the

- Washington taxable estate. See RCW 83.100.020(13) (defining

“Washington taxable estate” as “federal taxable estate™ less certain
deductions not related to QTIP). There is simply no deduction or.
exemption that applies 'undef the facts of this cﬁse. :

The estate also tries to avoid the Washington tax by arguing that no
“transfer” of QTIP oécurred when Ms. Bracken died, and that inéluding
the QTIP in its Washington taxable estate creates an unconstitutional
“retroactive” application of the Washington tax. Both of these augments
are unfounded. By express federal law, QTIP is treated as passing from
the surviving spouse when he or she dies. IRC § 2044(c). Including that
QTIP in the taxable estate of the second spouse to die is designed to
achieve the tax deferral purpose of the QTIP provisions, and has been a
part of the federal and Washington estate tax law since the QTIP
provisions were first enacted in 1981. Moreover, taxing QTIP that is
treated as passing when Ms. Bracken died in 2006 does not make the tax
“retroactive.” The Estate simply misstates or misunderstands the relevant
QTIP provisions in an effort to avoid paying the Washington tax.

The superior court correctly determined that the estate of Sharon
Bracken was not entitled to deduct QTIP treated as passing when Ms.
Bracken died. The Department respectfully requeéts that the decision of

the superior court be upheld in this appeal.



IL. RESTATEMENT OF THE ISSUES

~ 7 This case raises three issues:

1. Whether the Washington estate tax and the Department’s
administrative rules implementing the tax authorize an estate to deduct
QTIP that is included in the federal taxable estate of the surviving spouse
under IRC § 20447

2. Wh'ether there is a “tfansfer” of QTIP under IRC § 2044
when the surviving spouse dies?

3. Whether the Washington estate tax as amended in 2005
constitutes an unconstitutional, retroactive, tax on QTIP'included'in the
surviving spouse’s federal taxable estate under IRC § 20447

ML STAT EMENT OF THE CASE
A. Facts Relating To The Estate Of Jim Bracken.
While this case involves the estate tax treatment.of QTIP included

in the taxable estate of Sharon Bracken, facts pertaining to the QTIP

‘election made by Sharon’s husband, Jim Bracken are impoftant. Jim

Bracken died oh November 23, 1984. CP 6, 405. Jim Bracken was a
Washington resident when he died. CP 405. In his will, Jim Bracken
established a marital trust naming Sharon Bracken as lifetime beneficiary.
CP 388-92. He also instructed the personal representative of his estate to
make a QTIP election under secﬁon § 2056(b)(7) of the Internal Revenue
Code so that “the property passing under this marital deduction bequest . .

. will qualify for the marital deduction in my estate.” CP 390.



The Jim Bracken estate filed a federal estate tax return listing a
gross estate before deductions of $5,625,912. CP 405. The estate claimed ~
deductions in the total amount of $5,124,764, leaving a .“taxablé estate” of
$501,148. Id. One of the deductions claimed by the estate was a
deduction in the amount of $4,565,068 for the QTIP passing to Sharon
Bracken under Jim Bracken’s will. CP 407. By claiming the QTIP
'deducfion, Jim Bracken’s estate was able to reduce both its federal and
Washington estate tax. CP 405, line 23 (showing federél tax due of
$51,812), CP 405, line 13 (showing credit for state death taxes of $10,045
relating to Washington tax).

B. Facts Relating To The Estate Of Sharon Bracken.

Sharon Bracken died on September 24, 2006. CP 3. Ms. Bracken
was a Washington resident when she died. /d. As noted above, Ms.
Bracken was predeceased by her husband, Jim, who died in 1984. CP 6.

The estate of Sharon Bracken (“Estate™) filed a United States estate
tax return. CP 136-163. On that return the Estate repbrted a taxable estate of
$19,921,263 .. CP 136, line 3c. Included in the federal taxaBle estate was
QTIP in the amount of $13,761,274. CP 152 (identifying the assets of the
QTIP trust). This QTIP was included in the Estate’s taxable estate as
required by section 2044 of the Internal Revenue Code, and was “treated as

property passing from the decedent.” See IRC § 2044(c).2

! The value of the QTIP passing to Sharon Bracken under Jim Bracken’s will
increased in value from $4,565,068 in 1984 when the QTIP trust was created to
$13,761,274 in 2006 when Sharon died.

2 Because QTIP is included in the taxable estate of the second spouse to die
under section 2044 of the Internal Revenue Code, that property is sometimes referred to



The Estate filed its Washington estate tax return on November 21,

2007. CP 164 (state return). On the state return the Estate reporteda ™

“tentative taxable estate” of $20,544,113. CP 164, Part 2, In. 1. This amount
was computed by taking the federal taxable estate of $19,921,263 and adding
$622,850 relating to the federal deduction for state estate taxes. See CP 136,
line 3 (éhowing computation of “taxable estate” on federal return). The
Estate then claimed a deductioﬁ on its Washington return in the amount of
$13,761,274. CP 164, Part 2, In. 2b. The deduction was equal to the amount
of QTIP included in the Estate’s federal taxable estate.

The Estate’s Washington estate tax return was reviewed by the
Department’s Special Programs Division. Upon examination, the Special
Programs Division denied the $13,761,274 deduction claimed on Part 2, line
2b of the state return, and made several other adjustments. A notice of tax
due was sent to the Estate. CP 165. The Estate accepted all adjustments
made by the Department except for disallowing the deduction claimed on
Part 2, line 2b of the state return. CP171.

Thé Estate did not pay the amount due. On November 4, 2008, the
Department filed “Findings of the Department of Revenue Fixing Tax Due”
with the Clerk of the King County Superior Court. CPl 174. See also, RCW
83.100.150 (authorizing the Department to file findings with the probate

" as “section 2044 property.” The Department, in this Brief, will occasionally use the
shorthand term “section 2044 property” to refer to QTIP included in the federal taxable
estate of the second spouse to die.



court regarding the amount of state estate tax due). The Bracken Estate

timely objected to those “Findings” under RCW 83.100.180. CP2-14. ~~ ~

C. Procedural History.
After objecting to the Department’s findings of additional estate

tax due, the matter was consolidated for purposes of discovery and trial

- with two similar estate tax cases—Estate of Nelson and Estate of

Toland—that had also been filed in King' County Superior Court. CP 58-
66. For purposes of the superior couﬁ proceedings, the three estates were
referred to collectively as the “Consolidated Estates.”

After the three cases were consolidated for purposes of discovery
and trial, the Department and the Consolidated Estates filed cross-motions
for summary judgment. CP 67-79 (Department’s motion), CP 262-290
(Consolidated Estates’ motion). After a hearing, the trial court, the
Honorable John P. Erlick, granted the Department’s summary judgment
motion and denied the Consolidated Estates’ motion. CP 34-36. The
Consolidated Estates’ filed a motion for reconsideration, which was
denied. CP 1018-1029 (motion), CP 1090-1091 (order denying motion). -
Shortly thereafter, the Estate of Sharon Bracken paid the Washington
estate tax owed and filed this appeal seeking direct review by the
Washington Supreme Court of the trial court’s summary judgment order.
The Estate of Nelson filed an appeal with Division I of the Washington
Court of Appeals. CP 1082. The Estate of Toland did not appeal.



IV. ARGUMENT

A, Standard Of Review.  — — — 7 7

This appeal stems from the grant of summary judgment in favor of
the Department of Revenue. The standard of review on appeal from an
order on summary judgment is de novo. Sane Transit v. Sound Transit,
151 Wn.2d 60, 68,‘ 85 P.3d 346 (2004). The appellate court performs the
saine inquiry as the trial coﬁrt in ruling on the motion. Sheehan v. Cent.
Puget Sound Reg’l Transit Auth., 155 Wn.2d 790, 797, 123 P.3d 88
(2005). Summary judgment is appropriate when no genuine issue of
material fact exists and the moving party is entitled to judgment as a
matter of law. CR 56. “A material fact is one upon which the outcome of
the litigation depends, in whole or in part.” Hisle v. Todd Pac. Shipyards
Corp., 151 Wn.2ci 853, 861, 93 P.3d 108 (2004) (quoting Barrie v. Hosts of
Amerz'c;z, Inc., 94 Wn.2d 640, 642, 618 P.2d 96 (1980)).

When the material facts in a tax refund case are undisputed and the
only issues to be resolved are legal in nature, the appellate court reviews
the legal conclusions de novo. Simpson . Co. . Dep 't of Revenue, 141
Wn.2d 139, 148, 3 P.3d 741 (2000). The material facts supporting the
Depaﬁment’s motion for summary judgment were not disputed. As a
result, summary judgfnent in favor of the Department was appropriate.

See Morgan v. Kinger, 166 Wﬁ.2d 526, 533,210 P.3d 995 (2009) (“Where

no dispute as to the material facts exist, summary judgment is proper.”).



B. The Estate Is 4Claiming A Deduction That Is Not Authorized
By Statute Or By The Department’s Administrative Rules.

1. Overview of the Federal estate tax and the treatment of

QTIP.

To better appreciate the legal arguments presented herein, it is
helpful to have a general understanding of both the federal estate tax code
and the Washington estate tax code. The fedéral estate tax is set out in
Chapter 11 of the Internal Revenue Code‘.3. The tax'is “imposed on the
transfer of the taxable estate of every decedent who is a citizen or residént
of the United States.” IRC § 2001. The term “taxable estate™ is defined in
IRC § 2051 as the gross estate of the decedent less deductions provided in
IRC § 2053 through § 2058. “Gross estate,” in turn, is deﬁned as the
value as determined under IRC § 2031 through § 2046 of all the
decedent’s property wherever situated. IRC § 2031(a).

One of the deductions allowed in computing the taxable estéte ofa
decedent is the marital deduction set out in IRC § 2056, which provides
that “the value of the taxable estate shall, except as limited by subsection
(b), be determined by deducting from the value of the gross estate an
amount equal to the value of any interest in property which passes or has
passed from the decedent to his surviving spouse.” IRC § 2056(a). iRC §
2056(b) then sets out a limitation relating to “terminable interests™ such as

a life estate or other interest that will lapse due to the passing of time or

the occurrence or non-occurrence of an event.

* All references to the Internal Revenue Code will be to the Internal Revenue
Code of 1986 as amended or renumbered as of January 1, 2005. Relevant portions of the
Estate Tax chapter of the Internal Revenue Code are attached hereto as Appendix A.



The marital deduction was added to the federal estate tax code in
1948. It was originally enacted to “equalize” the disparate estate tax
treatment of spouses residing in community property states and those
residing in common law property states. United States v. Stapf, 375 U.S.
118, 128, 84 S. Ct. 248, 11 L. Ed. 2d 195 (1963). See ailso Clayton v.
Comm’r, 976 F.2d 1486, 1491 (5™ Cir. 1992).* As originany enacted, the
marital déduction was limited to fifty percent of the decedent’s 'sepa'rate
property passing outright to the surviving spouse. Transfers of
“terminable interest” property did not qualify for the deduction. Although
the deduction was limited both in the amount that could be deducted and
the type of property that qualified, it still provided an important estate
planning tool for married conples. Separate property passing outright to
the surviving spouse, up to the fifty percent limitation, Was excluded from
the estate tax base of the first spouse to die. However, the property did not
escape éstate taxation altogether. Rather, “[a]n essential feature of the
Marital Deduction from its very beginning ... was that any property of the
first spouse to die that passed untaxed to the sufviving spouse should be
taxed in the estate of the surviving spouse.” Clayton at 1486.

| In 1981 Congress made a significant change to the marital
deduction by “exempting all transfers between husband and wife . . .

subject [only] to rules . . . to insure that the exempted property will be

* For a detailed explanation of the history of the marital deduction and the
enactment of the QTIP provisions, see Dana R. Irwin, Removing the Scaffolding: The
QTIP Provisions and the Ownership Fiction, 84 Neb. L. Rev. 571 (2005).



taxed if and when the surviving spouse disposes of it by gratuitous

" transfers, whether inter vivos or at death.” Clayfon at 1492 (quoting5° =~

Boris L. Bittker, Federal Taxation of Income, Estates and Gifts 129-6
(1984 & Supp. 1992)). In addition to making the deduction unlimited in
amount, Congress also liberalized the “terminable interest” rule by
creating a sp'ecial category of ‘terminable interest property—so called
“qualiﬁed"'terminable interest property”—that would qualify for the

deduction. Thus, Congress created “an exception-to-the-exception” that

permitted certain terminable interest property to pass untaxed to the

surviving spouse. Clayton at 1493.
In order for terminable interest property to qualify for the marital

deduction (1) the property must pass'from the decedent to the surviving

| spouse, (2) the surviving spouse must have the right to receive the income

from the property for life, and (3) the executor of the decedent’s estate

must make an election to have the property treated as QTIP. IRC §
2056(b)(7)(B)(@). As used within the QTIP provisions, “the term ‘
‘propefty’ includes an interest in property.” IRC § 2056(b)(7)(B)(iii). By
defining ‘fpropefty” broadly, Congress insured that the transfer of a partial
interest (something less than a fee-simple interest) in property can qualify
for the deduction.

The trade-off for allowing the eéstate of the first spouse to die to

deduct QTIP is that the value of the property is treated as passing to the

surviving spouse and is included in the surviving spouse’s taxable estate.

IRC § 2056(b)(7)(A) (QTIP treated as passing to the surviving spouse);
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IRC § 2044(b)(1)(A) (QTIP included in the gross estate of the surviving

" “spouse). In this way, QTIP does not escape taxation. The taxisonly =~

delayed until the surviving spouse dies. See Clayton v. Comm’r, supra at
1492-93 n. 26 (allowing the maritai deduction for QTIP “satisfies each of
the two objectives [of Congress]—postponing payment of tax and being

able to control the disposition of the property . . . .”) (quoting H. Rep. No.
97-201, 97" Cong., 1st Sess., at 159-60). To insure that the QTIP is taxed
on the deéth of the surviving spouse, Congress sioeciﬁed that the property
“shall be treated as property passing from the decedent.” IRC § 2044(c).

2. Overview of the Washington estate tax and the
treatment of QTIP.

The Washington estate tax was enacted in 1981 .as aresult of

Initiative No. 402. See Laws of 1981, 2d Ex. Sess., ch. 7. Prior to that,
Washihgton imposed an inheritance tax.” The Washington estate tax, as

| initially enacted, imposed a tax equal to the state death tax credit allowed
under IRC § 2011. The amount of the credit (and therefore the amount of
the Washington tax) was set out in the table provided at IRC § 2011(b)(1).
State estate taxes of this nature are commonly referred to as ;‘pickup” taxes.

In June 2001, Congress enacted the Economic Growth and Tax
Relief Reconciliation Act of 2001 (EGTRRA).6 That act reduced the

amount of the state death tax credit by 25% per year, resulting in the total

> The Washington inheritance tax was initially enacted in 1901. Laws of 1901,
ch. 55. The primary difference between an inheritance tax and an estate tax is how the tax is
imposed. See 2 Jerome R. Hellerstein & Walter Hellerstein, State Taxation §21.02[1] Cia
ed. 1998). Relevant portions of the Hellerstein treatise are in the record at CP 540-49.

8 Pub. L. No. 107-16, 115 Stat. 73 (2001).
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elimination of the credit by 2005. See IRC § 2011(b)(2)(B) (showing
~ phase-out of the state death tax credit). This reduction and eventual

elimination of the state death tax credit had a serious impact on states like

Washington that employed a “pickup” tax. See Estate of Hemphill v. Dep'’t
of Revenue, 153 Wn.2d 544, 548, 105 P.3d 391.(2005) (“[IJmplementation

of EGTRRA essentially ends the estate tax revenue sharing between the

féderal governmenf and states.”). To kéep the Washington tax viable, the

| Legislature needed to uncouple from the pickup tax mechanism and establish

a stand alone tax. Id. at 551.
In 2005 the Washington Legislature made severai significant
amendments to the estate tax in reaction to the Estate of Hemphill decision.

See Laws of 2005, ch. 516. These 2005 amendments became effective May

17, 2005.

As amended, RCW 83.100.040 imposes a stand-alone Washington
estate tax. That section provides in part that “[a] tax in the amount computed
as provided in this section is imposed on every transfer of property located in
Washington. For the purposes 6f this séction, any intangible property owned
by a resident is-located in Washington.” The term “property” means
“property included in the gross estate.” RCW 83.100.020(8). Gross estate,
in turn, is defined as ““gross estate’ as defnied and used in section 2031 of
the Internal Revenue Code.” RCW 83.100.020(5). Also, the Washington
Legislature specified that the term “Internal Revehue Code” means “the
United States Internal Revenue Code of 1986, as amended or renumbered as

of January 1,2005.” RCW 83.100.020(12).
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The tax is computed on a graduated rate from 10% to 19% of the

 estate’s “Washington taxable estate.” RCW 83.100.040(2)(a). The term

“Washington taxable estate” is defined as “the federal taxable estate, less: (a)
One million five hundred thousand dollars for decedents dying before
January 1, 2006; and (b) two million dollars for decedents dying on or after
January 1, 2006; and (c) the amount of any deduction allowed uhder RCW
83.100.046.” RCW 83.100.020(13). “Federal taxable estate,” in turn, is
defined as “the taxable estate as determined under chapter 11 of the Internal
Revenue Code” without regard to the termination of the federal estate tax or
the deduction for state death taxes. RCW 83.100.020(14). Thus, the
Washington taxable estate is equal to the taxable estate determined under the
Internal Revenue Code after making specified additions and deductions.”

In computing the Washingtpn estate tax, the Legislature has
authorized a separate Washington QTIP election. RCW 83.100.047(1).
That section provides: |

If the federal taxable estate on the federal return is

determined by making an election under section 2056 .. . of
the Internal Revenue Code [i.e., the federal QTIP election], or

7 Viewed as a mathematical computation, the Washington taxable estate is
determined as follows: )
e  Start with the estate’s “taxable estate” as determined under Chapter 11 of
the Internal Revenue Code. The “taxable estate” is defined in IRC § 2051
and is made up of the “gross estate” less the deductions allowed by IRC §§
2053 —2058.

e Add the federal deduction allowed under IRC § 2058 for state death taxes to
arrive at “federal taxable estate” as defined in RCW 83.100.020(14).

e  Subtract $1,500,000 for decedents dying before January 1, 2006, or
$2,000,000 for decedents dying on or after January 1, 2006.

e  Subtract the deduction allowed under RCW 83.100.046 relating to certain
property used in farming.
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if no federal return is required to be filed, the department may
provide by rule for a separate election on the Washington
_ return, consistent with section 2056 . . . of the Internal

Revenue Code.

Under this provision, the separate Washington QTIP election is only
available to an estate of a spouse dying on or after May 17, 2005 (the
effective date of RCW 83.100.047) who makes a federal QTIP election

. under IRC § 2056 or who is not required to file a federal estate tax return.

If a separate Washington election is made, the Washingtdn taxable estate
is adjusted as provided by administrative rules set out 1n WAC 458-57. -

Like the federal estate tax, the Washington estate tax is imposed on
the transfer of property. Compare IRC § 2001(a) (“A tax is hereby imposed
on the transfer of the taxable estate of every decedent . . . .”) with RCW
83.100.040(1) (“A tax . . . is imposed on every transfer of broperty located in
Washington.”). As used in the Washington estate tax laws, a “transfer”
means “‘transfer’ as used in section 2001 of the Internal Revenue Code.”
RCW 83.100.020(11). Thus, the Legislature has clearly established that a
“transfer” subject to the Federal estate tax is also a “transfer” subject to the
Washington tax.®

3. The Washington estate tax contains no deduction for

Section 2044 property included in the federal taxable
estate of a decedent. '

The Estate argues that in computing its Washington estate tax it

can deduct the value of QTIP included in its federal taxable estate under

8 The Legislature has specified two exceptions in RCW 83.100.020(11). First, a
transfer under the Washington estate tax does not include “a qualifying heir disposing of
an interest in property qualifying for a deduction under RCW 83.100.046.” Second, a
transfer under the Washington tax does not include “a qualified heir . . . ceasing to use the
property for farming purposes.” Neither exception applies in this case.
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IRC § 2044 even though no separate Washington QTIP was elected by the
estate of Ms. Bracken’s predeceased spouse. Br. of App. at 11. The = =
Estate is wrong.

Proper analysis of a tax deduction or tax exemption starts with the
controlling statutes. Enterprise Leasing, Inc. v. City of Tacoma, Finance

Dep’t., 139 Wn.2d 546, 552, 988 P.2d 961 (1999). In the present case,

| ‘because the controlling statﬁtes are clear and unambiguous, fhere is no need
to consult extrinsic sources. As discussed above, the Washington tax is
calculated based on the “Washington taxable estaté” of the decedent, RCW
83.100.040(2)(21), which is statutorily defined as “the federal taxable estate”
less certain specified deductions. RCW 83.100.020(1..3). QTIP passing
under IRC § 2044 is included in the federal taxable estate of the second
spbuse to die. See IRC § 2044(c). Moreover, none of the deductions set out
in RCW 83.100.020(13) apply to QTIP. Thus, it is beyond any reasonable
disput¢ that QTIP passing under IRC § 2044 is included as part of the
~ Washington taxable estate subject to the Washington tax. As a matter of
: statufdry law, there is no question thét the QTIP deduction claimed by the
Estate on its Washington estate tax return was not proper.

While the Washington Legislature has not established a deduction
for QTIP included in the federal taxable estate, the Legislature in RCW
83.100.047(1) has authorized a separate Washington QTIP election that, if

_elected, would require an adjustment in computing the Washjngton taxable
estate. RCW 83.100.047(1) sets out a conditional “if — then” statement. If

the decedent’s federal taxable estate is determined by making a QTIP
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election under IRC § 2056, or if no federal return is required to be filed,
then a separate Washington QTIP election may be made as provided by =~
administrative rule. The purpose for allowing a separate state QTIP
election is to provide estates with added flexibility in crafting a federal and
state estate plan that takes advantage of all available deductions and

deferrals.” This added flexibility allows “[a] personal representative [to]

make a larger or smaller percentage or fractional Q‘TIP election on the

Washington return than taken on the federal return in order to reduce

Washington estate liability while making full use of the federal unified

credit.” WAC 458-57-115(2)(c)(iii)(A). This flexibility to elect a separate |

Washington QTIP is important for estates of decedents dying between
2001 and 2010 because of the phase-out of the federal estate tax resulting
from EGTRRA.

The separate Washington QTIP election is not relevant in the
present case because the Sharon Bracken estate did not make a federal
QTIP election under IRC § 205 6 and Was required to file a federa_l estate
tax return. CP 142, Part 5, line 20 (no marifal deduction claimed by Estate
on federal return).. As a result, the condition precedent in RCW
83.100.047(1) was not met, and the Washington QTIP authorized under

that statute is not applicable. The Estate simply glosses over this fact in an

? See Steven D. Nofziger, Comment, EGTRRA and the Past, Present, and
Future of Oregon’s Inheritance Tax System, 84 OR. L. REV. 317, 344-45 (2005)
(explaining how the separate Oregon QTIP election allows Oregon taxpayers to take full
advantage of both a credit shelter trust and a QTIP trust as state estate tax planning
vehicles).
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effort to claim a deduction that does not apply under the circumstances,
- presented in this case. oo e T
Based on the undisputed facts and the unambiguous law that
pertains to this case, the QTIP included in the Estate’s federal taxable
estate was subject to the Washington tax. The Estate simply claimed a
deduction on its Washington estate tax return that does not exist, and the
Department correétly disallowed that déducti"on. The Estate’s claim to the

contrary is incorrect as a matter of law.

4. WAC 458-57-105(3)(q) and -115(2)(d) do not apply
because no Washington QTIP election was made by the
Estate of Jim Bracken.

The Estate asserts that the QTIP deduction it claimed on its
Washington estate tax return is authorized by Department administrative
rules. Br. of App. at 11-14. The Estate relies on former WAC 458-57-
105(3)(q)(vi) and former WAC 458-57-1 15(2)(d)(vi)."® However, neither of
these rules apply under the facts of this case because no Washington QTIP
election was made by the Estate of Jim Bracken.

Both WAC 458-57-105(3)(q)(vi) and -115(2)(d)(vi) are subparts of
broader administrative rules designed to explain how to compute the
Washington taxable estate when a separate Washington QTIP has been
elected. The separate Washington QTIP affects both the estate of the

decedent who made the election (the first spouse to die) and the estate of the

1 WAC 458-57-105 and WAC 458-57-115 were initially promulgated in 2006
as part of a significant amendment to chapter 458-57 WAC, and both were amended in
2009. The Estate relies on the 2006 version of these rules, a copy of which is attached as
Appendix B.
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surviving spouse (the second spouse to die). Under these rules, the estate of

* afirst spouse to die that makes a federal QTIP election under IRC §

2056(b)(7) and a separate Washington QTIP election under RCW
83.100.047(1) must replace the federal QTIP amount with the Washington
QTIP amount. Likewise, the estate of the second spouse to die must replace
the QTIP included i\n its federal taxable estate under iRC § 2044 with the
Washington QTIP.

Thesé adjustments are explained in the Department’s administrative
rules. For an estate of a first spouse dying on or after May 17, 2005, that
makes a separate Washington QTIP election, WAC 458-57-105(3)(q)(iii)
and (iv) set out the adjustment necessary to correctly compute the

Washington taxable estate:

(@) “Washington taxable estate” means the “federal
taxable estate” . . . (iii) Less the amount of Washington
qualified terminable interest property (QTIP) election made
under RCW 83.100.047; (iv) Plus any amount deducted from
the federal estate pursuant to IRC § 2056(b)(7) (the fedéral
QTIP election).

See also WAC 458-57-115(2)(d). By replacing the federal QTIP amount

with the Washington QTIP amount, the Washington taxable estate is
determined consistent with RCW 83.100.047(1) and with the underlying
purpose for allowing a state speciﬁc QTIP election. |

WAC 458-57-105(3)(q)(ii1) and (iv) set out the adjustment necessary
to replace the federal QTIP with the Washington QTIP for the estate of the
first spouse to die. Likewise, WAC 458-57-105(3)(q)(v) and (vi) set out the

18



adjustment necessary to replace the federal QTIP with the corresponding
Washington QTIP amount for the second spouse to die.

“Washington taxable estate” means the “federal
taxable estate” . . . (v) Plus the value of any trust (or portion
of a trust) of which the decedent was income beneficiary and
for which a Washington QTIP election was previously made
pursuant to RCW 83.100.047; and (vi) Less any amount
included in the federal taxable estate pursuant to IRC § 2044
(inclusion of amounts for which a federal QTIP election was
previously made). _

See also WAC 458-57-115(2)(d). By replacing the federal section 2044
property with the corresponding Washington QTIP amount, the Washington
taxable estate is determined consistent with RCW 83.100.047(1) and with
the underlying purpose for.allowing a state specific QTIP election.

The adjustment required by the estate of the second spouse to die
when the predeceased spouse has made a Washington QTIP election under
RCW 83.100.047(1) is further explained in WAC 458-57-115(2)(c)(iii)(B).
That administrative rule provides that

a surviving spouse who receives property for which a
Washington QTIP election was made must include the value
of the remaining property in his or her gross estate for
Washington estate tax purposes. If the value of property for

- which a federal QTIP election was made is different, this
value is not includible in the surviving spouse’s gross estate
for Washington estate tax purposes; instead, the value of
property for which a Washington QTIP election was made is
includible.

(Emphasis added). In other words, if the value of federal QTIP is different

from the value of the Washington QTIP, the federal QTIP is subtracted and
the Washington QTIP is added. By making this adjustment, the estate of the
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second spouse is taxable on the Washington QTIP that was elected when the

first spouse died. ,
When read in context, WAC 458-57-105(3)(q) and -115(2)(d)
explain the adj ustm'erﬁs required in computing the Washington taxable estate

when a separate Washington QTIP has been elected. Subparts (iii) and (iv)
of each rule explain the adjustments required for the estate of the first spouse
that made tﬁe separate Washington QTIP election, and subparts (v) and (vi)
of each rule explain the adjustments required for the estate of the second
spouse that is subject to estate tax on the Washington QTIP. By contrast,
reading these subparts independently, aé suggested by the Estate, results in a
deduction that is not authorized by statute, that is inconsistent with the
purpose of a state specific QTIP deduction, and that is contrary to the more
specific rule set out in WAC 458-57-115(2)(c)(iii)(B).

5. WAC 458-57-105(3)(q) and -115(2)(d) do not replace or
supersede RCW 83.100.020(13).

The administrative rules the Estate relies on do not replace or
supersedé the statutory definition of “Washington taxable estate” set out in
RCW 83.100.020(13). That statutory definition provides that for decedents
dying on or after January 1, 2006, the teﬁn “Washington taxable estate”
rﬁeans “the federal taxable estate” 1éss $2,000,000 and less the farm property
deduction set out in RCW 83.100.046. There is no deduction for QTIP
included in the federal taxable estate under IRC § 2044. Had the
Washington Legislature intended QTIP included in the federal taxable estate

to be deducted in computing the Washington taxable estate, it would have
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specifically authorized the deduction. Belas v. Kiga, 135 Wn.2d 913, 934-

35,959 P.2d 1037 (1998) (tax exemptions and tax deductions areé a matter

of legislative grace and “may not be created by implication.”).

The Estate suggests that RCW 83.100.200 grants the Department
authority to replace or supersede the statutory definition of “Washington
taxable estate” through the administrative rule-making process. Br. of App.
at 11. While RCW.83.100.200 authorizes the Départment to “adopt such
rules as may be necessary to carry into effect the provisions of” the estate

tax, those rules must be consistent with the statute. Tesoro Ref. & Mktg. Co.

v. Dep’t. of Revenue, 164 Wn.2d 310, 324, 190 P.3d 28 (2008) (regulations

that are inconsistent with the statute are void); Bostain v. Food Express,
Inc., 159 Wn.2d 700, 715, 153 P.3d 846 (2007) (“rules that are
inconsistent with the statutes they implement are invalid.”); Ass 'z of
Wash. Bus. v. Dep’t of Revenue, 155 Wn.2d 430, 439-40, 120 P.3d 46

(2005) (“Legislative rules must be consistent with the statutes [the agency]

. is charged with administering.”). In addition, the Department of Revenue

cannot use its administrative rules to expand tax immunity beyond the
exemptions or deductions provided by statute. Coast Pacific Trading, Inc.
v. Dep’t of Revenue, 105 Wn.2d 912, 917, 719 P.2d 541 (1986). Asa
result, the Estate’s argument that WAC 458-57-105(3)(q)(vi) and WAC
458-57-115(2)(d)(vi) authorize the deduction of section 2044 property even
when no separate Washington QTIP has been elected must fail because itis

not supported by any statutory authority.
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6. The Department’s interpretation of WAC 458-57-
105(3)(q) and -115(2)(d) is supported by evidence in the
~_rule-making file and by well-established rules of

construction.

As discussed above, there is no statutory support for the Estate’s
position that section 2044 property can be deducted under the facts of this
case. Because the statute is clear and unambiguous, there is no need to
consult extrinsic sources or to apply rules of construction.

‘In addition, even if extrinsic sources were consulted, there is no

evidence in the Department’s rule-making file to support the Estate’s

proposed interpretation of WAC 458-57-105(3)(q) and -115(2)(d). See CP

352-58, CP 891-1014 (relevant portions of 2006 rule-making file).
Rather, it is undisputed that the Department has consistently disagreed
with the interpretation of its rules that is being advanced by the Estate in
this case. See, e.g., CP 356 (“Concise Explanatory Statement” addressing
written comments made by Mr. Benjamin G. Porter.). There is simply no
merit to the Estate’s assertion that the Department intended WAC 458-57-
105(3)(q)(vi) and -115(2)(d)(vi) to be read in isolation. Rather, the
undisputed evidence shows that the Departmént always intended those
subsectibns to be read in context with the Washington QTIP elecﬁon
allowed under RCW 83.100.047(1) and in context with the rules as a
whole. See, e.g., CP 617 (letter from Department explaining how WAC
458-57-105(3)(q)(v) and (vi) “are tied together; you only get to deduct the

. latter if you’ve included the former.”). More importantly, the record

shows that the Department never intended to create a deduction for section

2044 property that would apply when no Washington QTIP election had
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been made by the predeceased spouse. CP 583 (deposition testimony of

- Judy Wells at 83:2 to 83:20), CP 763 (deposition testimony of Cindy

Evans at 32:19 to 32:22).

1t is beyond any reasonable dispute that the Department’s
interpretation of its own administrative rules should be given deference
over a competing interpretation of a self—intérested taxpayer. Port of
Seattle v. Pollution Control Hearings Bd., 151 Wn.2d 568, 593, 90 P.3d
659 (2004) (“deference to an agency’s interpretation of its own regulation
is also appropriate.”). This is particularly true when the Department’s
interpretation is supported by direct evidence contained in the rule-making
file and by undisputed testimony from the very agency employees that '
drafted the rule.

Furthermore, if any doubt remains as to the Department’s intent,
other rules of co_nstrucfion support the Department, not the Estate. For
example, an administrative rule must be construed “in context and not in
isolation” from the law it is interpreting or implementing. 7esoro Ref. &
Mktg. Co. v. Dep’t. of Revenue, 164 Wn.2d 310, 323, 190 P.3d 28 (2008).
The stated purpose for the 2005 legislation fhat amended the Washington
estate tax was to make up for “the revenue loss resulting from the Estate of
Hemphill decision” by creating a stand-alone estate tax to fund the education
legacy trust account. Laws of 2005, ch. 516, §§ 1, 16. There is no evidence
that the Washington Legislature intended to create—or authorize the |
Department to create—a tax deduction for section 2044 property when no

separate Washington QTIP election had been made by the predeceased



spouse. See generally, 2005 Final ‘Legislative Report, 59th Wash. Leg., at
358-59 (discussing 2005 amendments to estéte tax)." Thus; when réad in
context with the purpose of the 2005 amendments to the estate tax, the
Department’s interpretation of WAC 458-57-105(3)(q) and -1 iS(Z)(d) is
clearly superior to the Estate’s proposed interpretation.

It is also well-established that when there is “an ‘inescapable (
conflict’ between a statute’s general and spec':iﬁé terms, the specific terms

prevail.”. Spokane v. Taxpayers of the City of Spokane, 111 Wn.2d 91,
102, 758 P.2d 480 (1988) (quoting 2A N.‘ Singer, Statutory Construction §

- 46.05 (4th ed.1984)). Applying the “specific-general” rule of construction

to the 2006 amendments to Chapter 458-57 WAC, the specific terms of
WAC 458-57-115(2)(c)(iii)(B) prevail over the more general terms of
WAC 458-57-105(3)(q) and -115(2)(d). As discussed above, WAC 458-
57-115(2)(c)(iii)(B) provides that if the value of federal QTIP included in
the federal taxable estate of the second spouse to die is different than the |
value of the Washington QTIP, the federal QTIP is subtracted and the
Washington QTIP is added. That rule clearly cdntemplates that under
appropriate circﬁmstance—i.e., when the first spouse to die elects a |
Washington QTIP under RCW 83.100.047(1)—thé federal QTIP is to be |
replaced by the Washington QTIP. Moreover, that rule does not authorize a
deduction of federal QTIP when there is no Washington QTIP to be added.
Consequently, even if the Estate’s interpretation of WAC 458-57-105(3)(q).

1 A copy of the relevant pages from the 2005 Final Legislative Report is in the
record at CP 1069-71.
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and -115(2)(d) were correct, that interpretation conflicts with the more
specific language of WAC 458-57-115(2)(c)(iii)(B), and the more specific
provision should control.

In the final analysis, the Estate is advancing an interpretation of
WAC 458-57-105(3)(q) and WAC 458-57-115(2)(d) that is inconsistent with
the law as enacted by the Washington Legislature, inconsistent with the |
Department’s interpfetation of the rules it drafted and approved through the
APA rule-making process, and inconsistent with well-established rules of
construction. As a result, the Estate’s proposed interpretation lacks merit
and should be rejected. The 2006 amendments to the estate tax rules do not
allow the QTIP deduction the Estate is claiming. |
C. Under Federal And Washington Law, QTIP Is Treated As

Passing From The Surviving Spouse To The Beneficiaries Of
The QTIP Trust When The Surviving Spouse Dies.

The Estate next argues that the termination of Ms. Bracken’s life

interest in the QTIP trust at death is not a “transfer” subject to the
.Washington estate tax. Br. of App. at 19. The answer to this argument
can be readily found in the Internal Revenue Code. IRC § 2056(b)(7)(A)
specifically states that property placed into a QTIP trust by the first spouse
to die “shall be treated as passing to the surviving spouse” and not to “any
person other than the surviving spouse.” In addition, IRC § 2044(c)
specifically states that QTIP included in the surviving spouse’s gross
estate under IRC § 2044(a) “shall be treated as property passing from the
decedent.” Thus, the federal tax code unambiguously provides that QTIP

is treated as passing to the surviving spouse when the first spouse dies;
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and is treated as passing from the surviving spouse to the beneficiaries of
QTIP is deferred until the second spouse dies. Clayton v. Comm’r, 976
F.2d at 1492-93 n. 26.

It is precisely because QTIP is treated as passing through the
surviving spouse that the federal estate tax is deferred until the surviving
spouse dies. Moreover, it is clear under the federal estate tax code that
QTIP is treated as passing at two distinct points in time: when the first
spouse dies and again when the surviving spouse dies. No tax is owed on
the first transfer as a result of the marital deduction. IRC § 2056(b)(7).
However, estate tax i§ owed on the second transfer. IRC § 2044.

| The same treatment applies under the Washington tax. The
Legislature has incorporated the federal definition of “taxable estate” into
the Washington tax. See RCW 83.100.020(14) (deﬁnihg “federal taxable
estate™). The federal taxable estate of a surviving spouse “as determined
under chapter 11 of the Internal Revenue Code” includes the value of
QTIP passing under iRC § 2044. See IRC § 2044(b)(1)(A) (the value of
the gross estate shall include the value of any property to which a
- deduction was allowed with respect to the transfer of the property to the
decedent under IRC § 2056(b)(7)); IRC § 2051 (defining taxable estate as
gross estate less authorized deductions). Thus, the term “federal taxable
estate” as defined in RCW 83.100.020(14) includes QTIP passing when
the second spouse dies. Because the QTIP is included in the “federal

taxable estate” of the second spouse to die, it is also included in the
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Washington taxable estate. See RCW 83.100.020(13) (defining
“Washington taxable estate™ as “the federal taxable estate” less certain
deductions no related to QTIP). To argue otherwise is to ignore the plain
and obvious meaning of both the Washington estate tax code and the
federal estate tax code.

In addition, it should be beyond any reasonable dispute that QTIP
treafed as passing under IRC § 2044(c) will qualify as a “transfer” for
purposes of the Washington estafe tax. Like the Washington tax, the
federal tax is imposéd on the “transfer” of property. Compare RCW
83.100.040(1) with IRC § 2001(a). In addition, the Washington
Legislature has speciﬁcaliy deﬁnéd “transfer” under the Washington estate
tax code as “‘transfer’ as used in section 2001 of the Internal Revenue
Code.” RCW 83.100.020(11). Because QTIP passing from the surviving
spouse under IRC § 2044(c) qualifies as a transfer of property subject to
the federal estate tax under IRC § 2001(a), it also qualifies as a “transfer”

under RCW 83.100.040(1)."

2 If additional support is needed to equate “passing” to “transfer,” the Court
should consider IRC § 2056(c)(4) which defines an interest in property “passing” from
the decedent to include “such interest [that] has been transferred to such person by the
decedent at any time.” (Emphasis added). See also 26 C.F.R. § 20.2013-5(b) (“The term
‘transfer’ of property by or from a transferor means any passing of property or an interest
in property under circumstances which were such that the property or interest was
included in the gross estate of the transferor.”) (Emphasis added). It is also noteworthy
that the term “pass” as defined in Black’s Law Dictionary includes “[t]o transfer or be
transferred.” BLACK’S LAW DICTIONARY 1233 (9th ed. 2009). See also WEBSTER’S
THIRD NEW INTERNATIONAL DICTIONARY 1649 (2002) (defining “pass™ to include “to
undergo conveyance or transfer . . . .”). Any assertion that the term “pass” or “passing”
as used in IRC § 2044 does not equate to a “transfer” of the property is nonsense.

27



While bypassing the clear statutory answer to its “transfer”
argument, the Estate maintains that the holdings in several federal cases
compel a different result. According to the Estate, these federal cases
stand for the proposition that QTIP is transferred only once, “when the
trust is created, not when an income interest in the trust expires.” Br. of
App. at 20 (citing Coolz’dge v. Long, 282 U.S. 582, 51 S. Ct. 306, 75 L. Ed.
562 (193 1')). The Estate misconstrues the applicable law.

First and foremost, none of the cases cited by the Estate holds that
propertjr, even QTIP, can be transferred only once. It is beyond dispute
that property can be transferred more than once. With respect to property
placed into a QTIP trust, that property is treated as passing into the trust
when the first spouse dies, and is treated as passing out of the trust when
the second spouse dies. IRC § 2056(b)(7)(A) and IRC § 2044(c). Ttis the
second transfer that is subject to ’the federal and Washington estate tax,
and it is the second transfer that is at issue in this case.

Furthermore, the Estate cites no authority holding that Congress is
powerless to designate when property will be treated as passingb for estate
tax purposes. Obviously, the specific statutory treatment of when and how |
QTIP is treated as passing will control over any contrary common law
treatment. See United States v. A & P Trucking Co., 358 U.S. 121, 124,
79 S. Ct. 203, 3 L. Ed.2d 165 (1958) (“the‘power of Congress to change
the common-law rule is not to be doubted.”). Cf State ex rel. Madden v.
Public Utility Dist. No. 1, 83 Wn.2d 219, 221, 517 P.2d 585 (1974) (A

statute which is clearly designed to substitute for the prior common law
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must be given effect.”). Because the federal law clearly treats the passing

"~ of QTIP upon the death of the second spouse as a taxable “transfer” for

purposes of the federal estate tax, that passing also qualifies as a taxable |
transfer under the Washington tax. See RCW 83.100.020(11) (defining
“transfer”). The Estate’s argument to the contrary simply ignores or
misconstrues the controlling statutes.

To support its “no transfef” argument, the Estate relies on
Coolidge v. Long, 282 U.S. 582, 51 S. Ct. 206, 75 L. Ed. 562 (1931).
Accordipg to the Estate, Coolidge held that the “taxable transfer” of
property ihto an inter vivos trust that creates a life estate for the benefit of
the settler occurs “when the trust was irrevocably formed,” not when the
settlor dies. Br. of App. at 21. This may have been a correct statement
with respect to the Massachusetts law at issue in Coolidge. However, it
does not have any bearing on the “taxable transfer” of QTIP. QTIP is a
creature of statute. As such, the “taxable transfer” of property placed into
a QTIP trust can be defined and controlled by statute. Congress did just
that when it enacted IRC § 2056(b)(7)(A) and IRC § 2044(c) in 1981.
Under these relevant statutes, the transfer or property into the QTIP trust is
not taxable because the spouse making the QTIP election receives a
marital deduction equal to the value of the property. IRC § 2056(b)(7).
Instead, the “taxable transfer” occurs when the second spouse dies. IRC §
2044. Coolidge v. Long does not compel a different result. That case did
not address QTIP, did not address the specific language Congress used in
IRC § 2056(b)(7)(A) and IRC § 2044(c), and did not hold that Congress
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was powerless to determining when a “taxable transfer” occurs. In short,
Coolidge v. Long is totally irrelevant to the “taxable transfer” of QTIP."
In addition, the continued validity of Coolidge v. Long is doubtful
in light of more recent United State’s Supreme Court cases involving
retroactive tax legislation. In fact, by 1938, only a few years after
Coolidge v. Long was decided, the United States Supreme Court clearly
mbved away from its holding in Coolidge when it decided Welch v. Henry,
305 U.S. 134,59 S. Ct. 121, 83 L. Ed. 87 (1938). In Welch, the Court |
upheld a “new” Wisconsin state tax on corporate dividends received two
years before the state law was enacted. See Id. at 141 (characterizing the
Wisconsin tax enacted in 1935 as “new.”). In upholding the state tax

against a due process challenge, the Court explained:

Taxation is neither a penalty imposed on the taxpayer nor a
liability which he assumes by contract. It is but a way of
apportioning the cost of government among those who in
some measure are privileged to enjoy its benefits and must
bear its burdens. Since no citizen enjoys immunity from
that burden, its retroactive imposition does not necessarily
infringe due process, and to challenge the present tax it is
not enough to point out that the taxable event, the receipt of
income, antedated the statute.

Id. at 146-47. Although the Court in Welch did not go so far as to overrule
Coolidge v. Long, it did limit the holding in that case to citcumstances
where the donor of property was not reasonably “forewarned [of] the . . .

possibility of such a [retroactive] levy” at the time the gift was made. Id.

'3 The Estate’s reliance on Coolidge v. Long is-also inconsistent with the fact
that it paid federal estate tax on the QTIP at issue. If Coolidge v. Long controls over any
contrary statute enacted by Congress, then IRC § 2044(c) would be invalid and the Estate
would not be subject to the federal estate tax on the QTIP. '
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at 147 (distinguishing Coolidge v. Long from Miliken v. United States, 283
"U.S. 15,51 S. Ct. 324,75 L. Ed. 809 (1931)).

A few years later, in Fernandez v. Wiener, 326 U.S. 340, 66 S. Ct.
178,90 L. Ed. 116 (1945), the U.S. Supreme Court went e\}en farther,
effectively overruling the central holding in C’oolidge v. Long. Fernandez
involved a 1942 amendment to the federal estate tax whereby the value of
community property, including the surviviﬁg spouse’s community
property interest, was included in the gross estate of the first spouse to die.
Id. at 342. The heirs of a Louisiana resident decedent challenged the 1942
amendment, arguing that inclusion of the surviving spouse’s community
property interest in the gross estate of the deceased spouse violated due
process and several other federal constitutional provisions. Id. at 342-43.
According to the heirs, the 1942 amendment that taxed “the entire value of
the community property on the death of either spouse is a denial of due
process because the death of neither operates to transfer, relinquish or
enlarge any legal or economic interest in the property of the other spouse.”
Id atj346. Moreover, the cominuﬁity property interests included in the
decedent’s grosé estate had been created or established before the 1942
amendment was enacted.

In rejecting the heirs’ constitutional claims, the Court in Fernandez
first recognized that Congress has broad authority to define the taxable
event upon which the estate tax is imposed and to dictate what property
interests shall be included in the taxable estate of a decedent. F. ernandez,

326 U.S. at 352-54. The Court then turned to the due process challenge.



Quoting Griswold v. Helvering, 290 U.S. 56, 58, 54 S. Ct. 5, 78 L. Ed. 166

(1933), an estate tax é'a’ée involving property held as joint tenants by a ~

husband and wife, the Court in Fernandez acknowledged that “[u]nder the
statute the death of the decedent is the event in respect of which the tax is
laid. It is the existence of the joint tenancy at that time, and not its

creation at the earlier date, which furnishes the basis for the tax.” Id at

354-55 (emphasis added) (quoting Griswold). Applying this same
reasoning to state community property law, the Court held that

“[s]imilarly, a tax upon the termination by death of a power to dispose of

property, created before the enactment of the tax statute, does not offend
due process.” Id. at 355 (emphasis added) (citing Reinecke v. Northern
Trust Co., 278 U.S. 339, 49 S. Ct. 123,73 L. Ed. 410 (1929)). The Court

went on to expressly limit the holding in Coolidge v. Long as it applies “to

the taxation of joint or community interests” passing at the death of a
spouse. Id. at 357 (expressly limiting Coolidge v. Long).14

 More recently, in United States v. Carlton, 512 U.S. 26, 34, 114 S.
Ct. 2018, 129 L. Ed. 2d 22 (1994), the Supreme Court explained that cases
from the “Lochner era,” such as Coolidge v. Long, Nichols v. Coolidge,”
and Blodgett v. Holden,'® “were decided during an era characterizea by

exacting review of economic legislation under an approach that has long

4 A few years after Fernandez was decided, Congress again amended the
federal estate tax, striking the provision at issue in Fernandez and enacting the marital
deduction in an effort to “equalize” the disparate estate tax treatment of spouses residing
in community property states and those residing in common law property states. United
States v. Stapf, 375 U.S. 118, 128, 84 S. Ct. 248, 11 L. Ed. 2d 195 (1963).

5274 U.8. 531,47 S. Ct. 710, 71 L. Ed. 1184 (1927).

16275 U.S. 142, 48 S. Ct. 105, 72 L. Ed. 206 (1927).



- since been discarded.” Id. at 34 (internal quotation and citation omitted).

17

'Assuch, these Lochner era cases “essentially have been limited to-

situations involving the creation of a wholly new tax; and their authority is
of limited value in assessing the constitutioriality of subsequent
amendments that bring about certain changes in operation of the tax laws.”
Id. (internal quotation and citation omitted).

In siiort, the Estate is relymg on a case (Coolidge v. 'Long) that has

“been effectively relegated to a historical footnote and that does not impair

or constrain the ability of Congress to determine by statute when a
“taxable transfer” occurs. At a minimum, the Estate has not explained
how its interpretation of Coolidge v. thg can be squared with Welch v.
Henry, Fernandez v. Wiener, United States v. Carlton, and other post-
Lochner era cases that have applied a different due process standard and
that have clearly recognized the ability of Congress to dictate by statute

when a taxable transfer occurs.

17 The “Lochner era” covered roughly the years 1900 to 1936. Amunrudv. Bd.
of Appeals, 158 Wn.2d 208, 227-28, 143 P.3d 571 (2006). See generally 2 Ronald D.
Rotunda and John E. Nowak, Treatise on Constitutional Law §§ 15.3, 15.4(b) (4th ed.
2007) (critiquing the U.S. Supreme Court’s substantive due process decisions issued from
1900 through 1936). It was the U.S. Supreme Court’s affirmance of the Washington
Supreme Court’s decision in Parrish v. West Coast Hotel Co., 185 Wash. 581, 55 P.2d
1083 (1936), aff’d sub. nom West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S. Ct.
578, 81 L. Ed. 703 (1937), that signaled the end of the Lochner era. Amunrud, 158
Wn.2d at 227 n. 6; Rotunda, supra, at § 15.4(b). It is now well established that the
substantive due process jurisprudence espoused during the Lockner era “has been soundly
rejected by the United States Supreme Court and this court.” Amunrud, 158 Wn.2d at
228. See also, Rotunda, supra, at § 15.4(b) (explaining how the U.S. Supreme Court’s
“independent review of legislation during this period resulted in an unprincipled judicial
control of social and economic legislation” that is no longer followed.)



The Estate also argues that federal estate tax cases involving the
value of QTIP are controlling and establish that “no ‘transfer’ of assets in
a QTIP trust occurs upon the death of the surviving spouse.” Br. of App.
at 22. The Estate relies on Clayton v. Comm’r, 976 F.2d 1486 (5th Cir.
1992), Estate of Bonner v. U.S., 84 F.3d 196 (5th Cir. 1996), and Estate of
Mellinger v. Comm’r, 112 T.C. 26 (1999). See Br. of App. at 22-23.
However, none of those cases stand for the proposition being advanced by
the Estate. The Estate simply misunderstands the holdings of the federal
tax cases on which it relies so heavily.

The central issue in Clayton was whether property placed into a
QTIP trust when the first spouse died should‘qualify for the marital
deduction, not whether the property was taxable on the death of the second
spouse.'® The facts in Clayton are complex. The decedent died in 1987
and was survived by his second wife and four children from a prior
marriage. The decedent’s will created a credit shelter trust (“Trust A”)

and a marital trust (“Trust B”). Id. at 1488. Under the terms of the will,

| any property for which a QTIP election was not made Would pass to the

credit shelter trust. Id. The executor, who was also the surviving spouse,
made a partial QTIP election on the decedent’s estate tax return, which
resulted in some of the terminable interest property flowing into the QTIP

trust with the remainder flowing into the credit shelter trust. 7d. at 1496.

13 The Court in Clayton specifically recognized that the tax treatment of the
QTIP passing to the surviving spouse was not an issue in the case. “Entitlement to the
Marital Deduction for any property, including QTIP, requires that the property pass to a
person who as a matter of law is the ‘surviving spouse’ of the testator. That requirement
is not an issue in the instant case.” Clayron, 976 F.2d at 1495. (Emphasis added).
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The IRS disallowed the QTIP deduction because, according to the
Service, the decedent’s will created what amounted to a life estate witha -
power of appointment, which is a type of terminable interest fhat does not
qualify for the marital deduction. Id. at 1497. While the Tax Court
upheld the IRS, the Fifth Circuit Court of Appeals reversed. The Court of

Appeals reasoned that the QTIP election, like a “disclaimer,” relates back

‘fo the date of the decedent’s death. Id. at 1498. Moreover, the QTIP

election, unlike a power of appointment, was specifically authorized by
the federal statute, and the provisions within the decedent’s will did not
run afoul of any of the statutory requirements. Id. at 1500-01. Thus, the
Court rejected “the [IRS’s] strained construction of the [decedent’s will]
as being ‘tantamount’ to a power of appointment.” Id. at 1501. |
The Fifth Circuit Court of Appeals in Clayton determined that a
QTIP election made on the estate tax return of the first spouse to die
“relates back” to the date of death rather, not the date the return was filed.
Id at 1498. The Estate seems to construe Clayron to mean that QTIP
passing from the second spouse under IRC § 2044 must also “relate back”
to the date the first spouse died and must be the “transfer” that is subject to
the Washington tax. Br. of App. at 22. Clayton says no such thing.
While Clayton is a complex case, its holding is relatively simple to state:

a QTIP election under IRC § 205 6(b)(7) relates back to the date of the

decedent’s death, not the date the QTIP election was made. Thus, under

IRC § 2056(b)(7)(A) the QTIP will be treated as passing to the surviving

spouse as of the date of the decedent’s death, not the date the QTIP
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election was made. This is not a remarkable concept and has no bearing
on when property is deemed to pass under IRC § 2044(c). -

The other federal cases cited by the Estate are also unremarkable.
Estate of Bonner v. U.S., 84 F.3d 196 (5th Cir. 1996), deals with the-value
of QTIP and whether an estate can claim a “discount . . . based on the fact
that [the terminable interest property at issue] was a fractional undivided
interest.” Id. at 197. The Court held that the 'diSéount was pénnitted. In
so holding, the Court distinguished the imposition of the estate tax on the
QTIP from the value of the QTIP. Thus, while the assets in the QTIP trust
are “taxed as if they passed through Bonner’s estate,” the “valuation o.f the
assets should reflect [the] reality” that Wha;n passed was a fractional
interest. Id. at 199. In the present case, there is no dispute about the value
of the QTIP that passed when Ms. Bracken died. Asa result, Estate of
Bonner adds nothing of significance to the legal issues in dispute.

Estate of Mellinger v. Comm’r, 112 T.C. 26 (1999), like Estate of
Bonner, déals with the value of QTIP. In Mellinger, the Tax Court held
that the shares of stock owned by the decedent and inclﬁd_ed in hér gross
estate under IRC § 2033 did not merge with shares of the same stock held
in‘a QTIP trust established by the decedent’s predeceased spouse. Id at
26. Because the shares did not “merge,” the estate was able to value the
stock as two minority blocks rather than as one maj oﬁty block. Id. at 34-
35. While the actual holding in Mellinger is not germane in the preéent
case (because the value of the QTIP is not at issue), the Tax Court does

provide a useful overview of the tax treatment of QTIP and how IRC §
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2056(b)(7) and IRC § 2044 work together to “provide for the taxation of
QTIP;'j)r'Obért'y [sic] upon the death of the second spouse.” 1d. at 35.

There is no dispute that a nontaxable transfer of QTIP occurs upon
the death of the first spouse. This transfer is not taxable because of the
marital deduction allowed by IRC § 2056(b)(7). However, the Estate’s
argument that no taxable transfer occurs when the surviving spouse dies is

| incorrect as a matter of law. IRC § 2044 clearly provide.s otherwise. In

support of its “no taxable transfer” argument the Estate relies on irrelevant
and easily distinguished cases, and completely ignores the statutory
framework Congress and the Washington Legislature established to insure
that the tax on the value of the QTIP is deferred until the second spouse
dies. Because the cases relied on by the Estate do not control over the
express statutory language of IRC § 2044 and RCW 83.100.020, the -
Estate’s “no transfer” argument should be flatly rejected.
D. The Washington Estate Tax Is Not Unconstitutional.

The final argument advanced by the Estate theorizes that the
Washington tax as applied to QTIP is unconstitutionally retroactive. The
Estate relies on flawed reasoning.

1. The 2005 amendments to the estate tax did not create a
“new tax.”

To jump-start its “retroactivity” argument, the Estate first argues
that the 2005 amendments to the Washington estate tax created a “new
estate tax.” Br. of App. at 28-32. This is clearly incorrect. While the

Legislature amended the manner in which the tax is computed—changing
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from a pickup tax calculation to a stand-alone calculation—that does not
~ equate to the repeal and replacement of the tax with a “new” tax.
Compare Laws of 1981, 2d Ex. Sess., ch. 7 (repealing and replacing the
former Washington inheritance tax with the current estate tax) with Laws
of 2005, ch. 516 (amending the Washington‘ estate taﬁ).

The stated purpose for the 2005 legislation was to uncouple from
the former pi‘ckﬁp tax calculation and establish a’ stand-alone calculation
that would be .unaffected_ by the i)hase-out of the federal estate tax. While
the statutory éhange from a pickup tax calculation to a stand-alone tax
calculation was significant in many respects, it did not materially affect
the Washington estate tax treatment of QTIP. Under the former pickup
téx calculation, (1) QTIP deducted unaer IRC § 2056(b)(7) was not part of
the tax base used to compute the Washington tax; and (2) QTIP included
in the taxable estate under IRC § 2044 was part of the tax base used to |
compute the tax.'® This is so because the pickup tax calculation was based

on the “adjusfed taxable estate” of the decedent. See IRC § 2011(b)(1)
(state death téx credit table) and IRC §2011(b)(3) (defining “adjusfed

taxable estate” as “the taxable estate reduced by $60,000.”). Therefore,

1 This can be shown mathematically with reference to the state death tax credit
table found at IRC § 2011(b)(1) (2005) (included with Appendix A). That table sets out
the amount of the state death tax credit and, therefore, the amount of the state “pickup”
tax owed under former RCW 83.100.030(1). If, for example, the first spouse dies with an
adjusted taxable estate of $4,040,000, the pickup tax under IRC § 2011(b)(1) is $290,800.
. But if that same spouse claims a $2,000,000 QTIP deduction under IRC § 2056(b)(7), the
adjusted taxable estate, and pickup tax owed, are reduced to $2,040,000 and $106,800
respectively. Thus, by claiming a $2,000,000 QTIP deduction, the pickup tax imposed on
the estate of the first spouse to die is reduced by $184,000. [$290,800 — $106,800 =
$184,000].
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QTIP excluded from the base under IRC § 2056(b)(7) was not subject to
the Washington tax, while QTIP included in the base under IRC § 2044 T
was subject to the Washington tax. This is not materially different frorﬁ
the Washington estate tax treatment of QTIP under the current stand-alone
tax calculation set out in RCW 83.100.040(1). What has changed is the
method and rates used to calculate the tax.

As reflected in the record on appeal, the estate of J im Bracken
received the benefit of the QTIP deduction it claimed in 1984 for both
federal and Washington estate tax purposes. The estate filed a federal
estate tax return listing a gross estate before deductions of $5,625,912. CP
405, line 1. The estate claimed deductions in the total amount of

- $5,124,764, leaving a “taxable estate” of $501,148. CP 405, lines 2 and 3.
One of the deductions claimed by the estate was a deduction in the amount
of $4,565,068 for the QTIP passing to Sharon Bracken under Jim
Bracken’s will. CP 407. The QTIP deduction included on line 2 of the
federal estate tax return significantly reduced the “taxéble estate” subject
to the federal tax and the “adjusted taxable estate” subject to the
Washington tax. Thus, even though the Washington tax was computed
under the pickup tax mechanism set out in former RCW 83.100.030(1),
see CP 405, line 13, the tax base used to compute the tax was the “taxable
estate” reported on the federal return less $60,000. See IRC § 2011(b)(3).
Because that tax base was reduced by the QTIP deduction claimed by the

estate, the Washington estate tax was also reduced.
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2. The tax is not applied retroactively.
 There is also no merit o the Estate’s argument that the Washington
estate tax operates retroactively. The stand-alone estate tax imposed by

RCW 83.100.040 applies to decedents dying on or after the effective date of

_ the 2005 amendments to the Washington estate tax act. The Washington

taxable estate of these decedents is determined based on the Washington
property included in their federal gross estate computed at the date of death.
This includes the QTIP passing from the decedent under IRC § 2044(c). The
tax is in no way “retroactive.”

. It is well established that “[a] statute is not retroactive merely
because it relates to prior facts or transactions where it does not change
their legal effect.” State v. Scheffel, 82 Wn.2d 872, 879, 514 P.2d 1052
(1973). Moreover, a statute is not retroactive simply “because some of the
requisites for its actions are drawn from a time antecedent to its passage or -
because it fixes the status of a person for the purposes of its operation.”

Id. See also State v. Blank, 131 Wn.2d 230, 248, 930 P.2d 1213 (1997);
State v. Varga, 151 Wn.2d 179, 195, 86 P.3d 139 (2004). As carefully
noted in Varga with respect to amendments made to the Sentencing
Reform Act of 1981, “the 2002 SRA amendments do not alter the
underlying legal consequences of Varga’s prior conviction. The 2002
SRA amendments serve only to enhance the penalty for Varga’s crime that
he committed after the amendments’ effective date.” Id. at 196.

| The 2005 amendments to the Washington estate tax did not change

the legal effect of facts or transactions occurring before its passage.
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Rather, the 2005 amendments merely changed the manner in whiéh the tax
~ is computed for persons dying on or after May 17, 2005. The Estate’s ™
argument to the contrary is built on the false premise that the Washington tax
is imposed on the trahsfer of property into a QTIP trust when the first spouse
dies. But the Estate’s misunderstanding of how the QTIP provisions work

does not make the law retroactive.

3. The Washington estate tax does not violate the
Impairment Clause.

The Estate’s claim that the Washington estate tax violates the
impairment clauses of the federal ahd Washington constitutions is also
- unfounded. Article I, section 10 of the United States Constitution
provides in part that “No state shall . . . pass any . . . law impairing the
obligation of contracts . . . .” The Washington constitution contains a
similar prohibition: “No . . . law impairing the obligation of contracts shall
ever be passed.” Const. art. I, § 23. These constitutional provisions have
been inferpreted to be coexistive, Tyrpak v. Daniels, 124 Wn.2d 146, 151,
874 P.2d 1374 (1994), and the Estate has not presented argument that the
Washington provision is more protective of private contracts than its
federal counterpart.

The Impairment Clause—sometimes referred to as the “contracts
clause”—*is applicable only if the legislative act complained of impairs a
contractual relationship.” Haberman v. Washington Public Power Supply
System, 109 Wn.2d 107, 145, 750 P.2d 254 (1987). In determining

whether legislation impermissibly impairs contracts, the reviewing court
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must determine (1) whether a contractual relationship exists, (2) whether

the legislation at issue substantially impairs that contractual relationship, = -
and, if so, (3) whether the substantial impairment is reasonable and
necessary to serve a legitimate public purpose. Pierce County v. State,

159 Wn.2d 16, 28, 148 P.3d 1002 (2006). The last prong is essentially a
balancing of interests and recognizes that a substantial impairment may

still be valid if the state has “a significant and legitimate public purpose
behind the regulation.” Energy Reserves Group, Inc. v. Kansas Power &
Light Co.; 459 U.S. 400,411, 103 S. Ct. 697, 74 L. Ed.2d 569 (1983).

The Estate has made no effort to analyze any of the three elements '
necessary for finding unconstitutional impairment of a private contract.
Instead, the Estate rélies on outdated Lochner era cases that do not set out
the proper test for determining whether state legislation impermissibly
~ impairs a contract. See Br. of App. at 34-35 (citing Coolidgé v. Long, 282

-1U.S. 582,51 S. Ct. k206, 75 L. Ed. 562 (1931); In re McGrath’s Estate, 191
Wash. 496, 71 P.2d 395 (1937); and Blodgetit v. Holden, 275 U.S. 142,
147,48 S. Ct. .105, 72 L. Ed. 206 (1927)). Laws passed by the Legislature
are presumed to be constitutional, and the party challenging the law “bears
the heavy burden of establishing its unéonstitutionality.” Pierce County,
159 Wn.2d at 27. The Estate has effectively abdicated this duty by
presenting no relevant argument in suﬁport of its “Impairment Clause”
claim. See Margola Associates v. Seattle, 121 Wn.2d 625, 649-50, 854
P.2d 23 (1993) (“We generally do not address constitutional arguments

that are not supported with adequate briefing.”).

42



- In any event, applying the three-part Impairment Clause test to the

“facts in this case, there is no constitutional violation. Asto the first™

element, the QTIP trust created in Jim Bracken’s will is no;t a “contract”
within the meaning of the Impairment Clause. In Caritas Servs., Inc. v.
Dep’t of Soc. & Health Servs., this Court emphasized that a “contract” for
purposes of the Impairment Clause “must be a ‘contract’ in the usual sense
of [that] word, that is, an agreement of two or more minds, ujjoh sufficient
consideration, to do or not to do certain acts.” Caritas Servs., 123 Wn.2d
391, 403, 896 P.2d 28 (1994) (quoting Haberman v. WPPSS, 109 Wn.2d
107, 145, 744 P.2d 1032, 750 P.2d 254 (1987)) (internal quotations
omitted). In the present case, the Sharon Bracken Marital Trust (i.e., the

QTIP trust at issue) was not created as part of any “agreement of two or

more minds, upon sufficient consideration.” Instead, the trust was created

as part of Mr. Bracken’s estate plan whereby his surviving spouse, Sharon,
was named the lifetime beneficiary of the trust. CP 391-92. Upon
Sharorfs death, the remaining assets of the trust were to be distributed into
another trust, the Bracken Family Trust. CP 393. It is evident from Mr.
Bracken’s will that he was making a testamentary gift of his property.

A gift is not a contract in the usual sense. Oman v. Yates, 70
Wn.2d 181, 185-86, 422 P.2d 489 (1967) (“owing to the absence of
consideration, a gift inter vivos does not come within the legal definition
of a contract . . . .”) (quoting 24 Am. Jur., Gifts § 11 (1939)). See also
Restatement (Second) of Contracts, § 71 comment ¢ (1981) (“a gift is not

ordinarily treated as a bargain . . ..”). Likewise, a trust created to
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complete a testamentary gift is not a “contract in the usual sense.” See
generally Restatement (Third) of Trusts, § 2 (2003) (defining trusts).
Because the Impairment Clause applies to contracts, not gifts, the Estate
fails the first element. See General Motors Cbrp. v. Romein, 503 U.S.
‘181,112 S. Ct. 1105, 117 L. Ed. 2d 328 (1992) (no Violat'ion of
anainnent Clause were appellants failed to make threshold showing that
a contractual right existed).

The Estate has also not established that the Washington estate tax
imposes a “substantial impairment.” An “impairment is substantial if the
complaining party relied on the supplanted part of the contract.” Margola
Asso.cz’ates, 121 Wn.2d at 653. Moreover, “[a] contract is not considered
impaired by a statute in force when the contract was made, as parties are
presumed to enter into contracts in contemplation of existing law.”
Shoreline Community College District No. 7 v. Employment Security
Dep’t, 120 Wn.2d 394, 410, 842 P.2d 938 (1992). In the present case, the
Estate ﬁas not clearly articulated how the Washington estate tax
substantialiy impairs the QTIP trust. While the Estate has made
considerable effort to characterize the 2005 amendments to the estate tax
as creating a “new estate tax,” calling the tax “new” does not make it so.
More importantly, the Washington estate tax treatment of QTIP under the
current stand-alone tax calculation and the former pickup tax calculation is
not materially different. Thus, it is reasonable to conclude that Mr.
Bracken, in creating the QTIP trust as part of his estate plan, was aware

that the QTIP property would be subject to Washington estate tax upon the
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death of Sharon Bracken. As a result, there is no substantial impairment.
See Margola Associates, 121 ' Wn:2d at 653 (“a party who exiters irito a
contract regarding an activity already regulated in the particular to which
he now objects is deemed to have contracted subject to further legislation
upon the same topic.”) (Internal quotétions and citations omitted).

Finally, in applying the third prong, the balancing of interests
;Jveigh most heavily in faffor of the state legislation and against its
invalidation. Washington has imposed an estate tax or an inheritance tax
since 1901. The current estate tax has been in existeﬁce since 1981. It
cannot come as a surprise to a Washington resident decedent with an
estate sufficient to qualify for the estate tax that tax is owed. Moreover,
the estate of Jim Bracken elected, and accepted, the benefit of the QTIP
deduction when it filed its federal and Washington estate tax returns. The
Estate simply ignores or minimizes the tax benefit received by the Jim
Bracken estate in an effort to avoid paying the Washington tax on the
value of the QTIP passing when Sharon Bracken died. ‘Thus, even if
épplicaﬁoﬁ of the Washington tax under the facts of fhis casé qualifies as
“irnpairment,” it is a minimal impairment under Margola Associates and
Shoreline Community College.

By contrast, the state’s sovereign authority and responsibility to
provide for the general welfare of its citizéns through its taxing power is
vitally important. The stated purpose for the Washingmn estate fax is to
fund education. RCW 83.100.220, .230. Providing for education is one of

the most important functions of government. See, e.g., Const. art. IX, § 1.
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Given the important justification for the tax—to fund education—when
balanced against the almost inconsequential “impairment” the Estate is
cléiming, it is evident that the Estate also fails the third prong of the three
part test. |

4. The Washington estate tax does not violate the Due
Process Clause.

The Estate also suggests that the Washington estate tax violates its
Due Process rights under both the federal and Washington constitutions
because, according to the Estate, the 2005 amendments establishing the
stand-alone tax calculation operate retroactively. Br. of App. at 36. The
Estate is wrong.

First and foremost, the statute is not retroactive. The stand-alone
estate tax imposed by RCW 83.100.040 applies to decedents dying on or
after the effective date of the 2005 amendments to the Washington estate tax
act, which includes Sharon Bracken who died on September 24, 2006. The

Estate’s arguments concerning retroactivity simply—and incorrectly—

assume that the tax is imposed on the transfer of QTIP into a QTIP trust

when it is formed, rather than the transfer that occurs under IRC § 2044
when the surviving spouse dies. The Estate’s misunderstanding of the law
doés not make it retroactive. |

Moreover, the Washington Legislature specifically stated that the
2005 act “applies prospectively only and not retroactively.” Laws of 2005,
ch. 516, § 20. This should end any debate at to the prospective nature of the
2005 amendments.

46



Furthermore, even assuming arguendo that the 2005 amendments to

~ the Washington estate tax applied retroactively, there would stillbe no -

violation of due process. Modem due process precedent of the United States
Supreme Ceurt involving retroactive taxation, most notably United States v.
Carlton, 512U.S.26 114 S. Ct. 2018, 129 L. Ed. 2d 22 (1994), refute any
notion that the Due Process Clause prohibits or imposes any ﬁxed limit on
the retroactive reach of tax statutes Rather, if the retroactive statute

supported by a legitimate legislative purpose furthered by rational méans,

judgments about the wisdom of such legislation remain within the exclusive

province of the legislative and executive branches.” Id. at 30-31. See also
W.R. Grace & Co. v. Dep’t of Revenue, 137 Wn.2d 580, 602-03, 973 P.2d
1‘01 1, cert. denied, 528 U.S. 950 (1999) (analyzing and applying Carlton).
Here, there can be no serious dispute that the 2005 amendments to
the Washington estate tax are supported by a legitimate legislative purpose
furthered by rational means. The Legislature amended the tax to fix the

significant problem created when Congress enacted the Economic Growth

" and Tax Relief Reconciliation Act of 2001 (EGTRRA). See Estate of

Hemphill v. Dep’t of Revenue, 153 Wn.2d 544, 548, 105 P.3d 391 (2005)
(“[TJmplementation of EGTRRA essentially ends the estate tax revenue
sharing between the federal government and states.”). To keep the
Washington tax viable, the Legislature needed to uncouple from the pickup
tax mechanism and establish a stand alone tax. /d. at 551. This was
precisely the purpose for the 2005 amendments. Laws of 2005, ch. 516, § 1.

Amending the estate tax in the manner it did is undoubtedly a rational means
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of achieving the legitimate legislative purpose of maintaining a viable state
estate tax. As such, the 2005 amendments (even if retroactive) do not fun
* afoul of the Due Process Clause.

S. Dot Foods does not apply.
The Estate also suggests that a passage from Dot Foods, Inc. v.

Dep’t of Revenue, 166 Wn.2d 912, 923, 215 P.3d 185 (2009), supports its
dué process argument. Br. of App. at 37 (arguing that the majority in Dot
Foods held that imposing a tax based upon the actions of another person
violates due process). The Estate is incorrect. .
Dot Foods involved two issues pertaining to the “direct seller’s
exemption” set out in former RCW 82.04.423. The second issue was
whether the exemption appliéd even when consumer goods “ultimately
end up in permanent retail establishments due to downstream commerce.”
.Id. at 922. The Department argued that the exemption did not apply if the
seller’s goods ultimately end up in a permanent retail establishment, while
Dot Foods argued that the statute contained no such limitation. In finding
“for Dot Foods the Court relied in part on an argument made in an amicus
brief. Id. at 923. According to the Court, the amicus brief sefs out “an

argument that reinforces Dot’s reading of the statute’s language.”

(Emphasis added). According to the amicus curiae:

[A] proper interpretation of all the words in the
statute makes it understandable that the Legislature only
imposed restrictions on sales activities to the extent that the
direct sales company could have some control over them.
This is not only logical, it is undoubtedly required by the

- Due Process Clauses of both the United States and the
Washington Constitutions. . . A state cannot impose taxes
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on someone based upon the actions of another person, who
is not the seller’s agent, and whose actions are beyond the.
__taxpayer’scontrol.
1d. (cjuoting Amicus Curiae Br. of Melaleuca, Inc. at 11).
After setting out the quote, the Court stated “[w]e agree with this

analysis. Under the statutory provisions, the Department cannot hold Dot

responsible for taxes on sales it essentially has nothing to do with.” Id.
(emphasis added). From the context it appéars evident that the Court was
agreeing with the first sentence of the quote, which related to the logic of '

Dot Foods’ reading of the statute, not the portion setting out amicus

curiae’s unsupported due process argument. It simply defies reason to
assume the Court was intending to create or articulate a constitutional
limitation based on an unsupported assertion set out in an amicus brief.
See Sundquist Homes, Inc. v. Snohomish County PUD No. 1, 140 Wn.2d
403, 413, 997 P.2d 915 (2000) (“This court will not address arguments
raised only bby amici.”); Margola Assocz'ates, 121 Wn.2d at 649-50 (“We
generally do not address constitutional arguments that are not supported
with adequate briefing.”).

More’;over, the Court ultimately held that the plain language of the
statute supported Dot Foods. ‘See Dot Foods, 166 Wn.2d at 191-92

~ (“Here, the statute at issue is not ambiguous. Because we hold the express

language of RCW 82.04.423(2) does not require downstream sales to be
restricted from permanent retail establishments . . .. , Dot remains

qualified” for the exemption.). Because the statute was not ambiguous
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and supported Dot Food’s position, there was no reason for the Court to

decide an unsupported constitutional issue raised only by amicus curiae. ~ =~~~

The Estate reads too much into Dot Foods. That case does not
stand for the proposition that the Due Process Clause prevents Washington

from taxing section 2044 property;

V. CONCLUSION

For the reasons set forth, the Depaftment respectfully requests that |

the Court affirm the trial court’s order granting the Department of

Revenue’s motion for summary judgment.

RESPECTFULLY SUBMITTED this /¢ 7’{_\day of June, 2010.
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Attorney General

Charles Zalesky, WSBA Xo. 37777
Assistant/Atporney Gerferal
David M-Hankins, WSBA # 19194
Senior Counsel

Donald F. Cofer, WSBA # 10896

Senior Counsel
Attorneys for Respondent

50



APPENDIX A

Relevant Portions of the Estate Tax Chapter of the Internal Revenue Code as
Amended or Renumbered as of January 1, 2005



LE§ 1564 ¢

Subsec. (¢)(2)(B). Pub. L. 91-172, §401(d)(2), substituted
“5 or fewer persons who are individuals, estates, or
trusts (referred to in this subparagraph as ‘common
owners’) own' for ‘‘a person who is an individual, es-
tate, or trust (referred to in this paragraph as ‘common
owner’) owns' and in cl. (ii), substituted “any of such
common owners”, “any of the common owners' for
“such common owner” and “‘the common owner”, re-
spectively and added cl. (iii). .
EFFECTIVE DATE OF 2004 AMENDMENT

Pub. L. 108-357, title VIII, §900(c), Oct. 22, 2004, 118
Stat. 1650, provided that: ‘“‘The amendments made by
this section [amending this section] shall apply to tax-
able years beginning after the date of the enactment of
this Act [Oct. 22, 2004].”

EFFECTIVE DATE OF 1988 AMENDMENT

Section 1018(s)(3)(B) of Pub. L. 100-647 brovided that:
“The amendment made hy subparagraph (A) [amending
this section] shall apply to taxable years beginning
after the date of the enactment of this Act [Nov. 10,
1988]."

EFFECTIVE DATE OF 1986 AMENDMENT
Amendment by Pub. L. 99-514 applicable to taxable

. years beginning after Dec. 31, 1986, see section 1024(e) of

Pub. L. 99-514, set out as a note under section 831 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT

. Amendment by Pub. L. 98-369 applicable to taxable
years beginning after Dec. 31, 1983, see section 215 of
Pub. L. 98-369, set out as an Effective Date note under
section 801 of this title.

EFFECTIVE DATE OF 1969 AMENDMENT

Amendment by Pub. L. 91-172 applicable with respect
to taxable years ending on or after Dec. 31, 1970, see
section 401(h)(3) of Pub. L. 91-172, set out as a note
under section 1561 of this title.

EFFECTIVE DATE

Section applicable with respect to taxable years end-
ing after Dec. 31, 1963, see section 235(d) of Pub. L.
88-272, set out as an Effective Date of 1964 Amendment
note under section 1551 of this title.

[§1564. Repealed. Pub. L. 101-508, title XI,
§11801(a)(88), Nov. 5, 1990, 104 Stat.
1388-521]

Section, added Pub. L. 91-172, title IV, §401(b)(1), Dec.
30, 1969, 83 Stat. 600; amended Pub. L. 94-455, title XIX,
§§1901(h)(AN(I)(v), (21)(A)(i), 1906(b)(13)(A), Oct. 4, 1978,
90 Stat. 1791, 1797, 1834, related to transitional rules in
the case of certain controlled corporations.

SAVINGS PROVISION

For provisions that nothing in repeal by Pub. L.
101-508 Dbe construed to affect treatment of certain
transactions occurring, property acquired, or items of
income, loss, deduction, or credit taken into account
prior to Nov. 5, 1990, for purposes of determining liahil-
ity for tax for periods ending after Nov. 5, 1990, see seo-
tion 11821(b) of Puh. L. 101-508, set out as a note under
section 45K of this title. :

Subtitle B—Estate and Gift Taxes

Chapter Sec.!
11. Estate tax 2001
12. Gift tax 2501
13. Tax on generation-skipping transfers ... 2601
14. Special valuation T0les ...........oooeveonninn. 2701

1Section numbers editorially supplied.
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AMENDMENTS

1990—Pub. L. 101-508, title XI, §11602(c), Nov. 5, 1990,
104 Stat. 1388-500, added item for chapter 14.

1986—Pub. L. 99-514, title XIV, §1431(b), Oct. 22, 19886,
100 Stat. 2729, struck out ‘‘certain’ after *Tax on” in
item for chapter 13.

1976—Pub. L. 94-455, title XX, §2006(b)(1), Oct. 4, 1976,
90 Stat. 1888, added item for chapter 13.

" CHAPTER 11—ESTATE TAX

Subchapt'er Sec.!
A. Bstates of citizens or residents ............ 2001
B. Estates of nonresidents not citizens 2101
C. Miscellaneous ...........coun..n.nn..n Ceverneeennand 2201

Subchapter A—Estates of Citizens or Residents

Part
I. Tax imposed.
I1. Credits against tax.
III. Gross estate.
Iv. Taxable estate.
PART I—TAX IMPOSED
Sec.
2001, Imposition and rate of tax.
2002. Liability for payment.

AMENDMENTS

1976—Pub. L. 94-455, title XX, §2001(c)(1)N){), Oct. 4,
1976, 90 Stat. 1853, substituted ‘“‘Imposition and rate of
tax’ for “Rate of tax’ in item 2001.

§2001. Imposition and rate of tax
(a) Imposition .

A tax is hereby imposed on the transfer of the
taxable estate of every decedent who is a citizen
or residenit.of the United States.

(b) C'omputation of tax

The tax imposed by this section shall be th
amount equal to the excess (if any) of— )
(1) a tentative tax computed under sub-
section (¢) on the sum of—
(A) the amount of the taxable estate, and
(B) the amount of the adjusted taxable
gifts, over

(2) the aggregate amount of tax which would
have been payable under chapter 12 with re-
spect to gifts made by the decedent after De-
cember 31, 1976, if the provisions of subsection
(c) (as in effect at the decedent’s death) had
been applicable at the time of such gifts.

For purposes of paragraph (1)(B), the term “ad-
justed taxable gifts’” means the total amount of
the taxable gifts (within the meaning of section
2503) made by the decedent after December 31,
1976, other than gifts which are includible in th
gross estate of the decedent. .

(c) Rate schedule
(1) In general

If the amount with
respect to which the
tentative tax to be
computed is:

Not over $10,000 ............. 18 percent of such amount. .

Over $10,000 but not over $1,800, plus 20 percent of the

$20,000. excess of such amount over
$10,000.

The tentative tax is:

! Section numbers editorially supplied.
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If the amount with
respect to which the
tentative tax to be
computed is:

Over $20,000 but not over
$40,000.

Over $40,000 bu.t n.ot over

560000

Over 360,000 but not over
$80,000.

Over $80,000 but not over
$100,000.

Over $100,000 but not
over $150,000.

Over $150,000 but not
over $250,000.

Over $250,000 but not
over $500,000.

Over $500,000 but not
over $750,000.

Over $750,000 but not
over $1,000,000.

Over $1,000,000 hut not
over $1,250,000.

Oxer $1,250,000 hut not
over $1,500,000.

Over $1,500,000 but not
over $2,000,000.

Over $2,000,000 but not
over $2,500,000.

Over $2,500,000 ...............

TITLE 26—INTERNAL REVENUE CODE

The tentative tax is:

$3,800, plus 22 percent of the
excess of such amount over
$20,000.

$8,200 plus 24 percent of the

excess of such amount over

$40,000.

$13,000, plus 26 percent of the
excess of such amount over
$60,000.

$18,200, plus 28 percent of the
excess of such amount over
$80,000.

$23,800, plus 30 percent of the
excess of such amount over
$100,000.

$38,800, plus 32 percent of the
excess of such amount over
$150,000.

$70,800, plus 34 percent of the
excess of such amount over
$250,000.

$155,800, plus 37 percent of
the excess of such amount
over $500,000.

$248,300, plus 39 percent of
the excess of such amount
over $750,000.

$345,800, plus 41 pelcent of
the excess of such amount
over $1,000,000.

$448,300, plus 43 percent of
the excess of such amount
over $1,250,000.

$555,800, plus 45 percent of
the excess of such amount
over §1,500,000.

$780,800, plus 49 percent of
the excess of such amount
over $2,000,000.

$1,025,800, plus 50% of the ex-
cess over $2,500,000.

(2) Phasedown of maximum rate of tax

(A) In general

.In the case of estates of decedents dying,

and gifts made, in calendar years after 2002
and before 2010, the tentative tax under this
subsection shall be determined by using a
table prescribed by the Secretary (in lieu of
using the table contained in paragraph (1))
which is the 'same as such table; except
that—

(1) the maximum rate of tax for any cal-
endar year shall be determined in the table
under subparagraph (B), and

(ii) the brackets and the amounts setting
forth the tax shall be adjusted to the ex-
tent necessary to reflect the adjustments
under subparagraph (A).

(B) Maximum rate

The maximum

In calendar year: rate is:

2003 49 percent
2004 ... ... 48 percent
2005 ...47 percent
2006 ... 46 percent

45 percent.
(d) Adjustment for gift tax paid by spouse
For purposes of subsection (b)(2), if—

§2001

(1) the decedent was the donor of any gift
one-half of which was considered under section
2613 as made by the decedent’s spouse, and

(2) the amount of such gift is includible in
the gross estate of the decedent,

any tax payable by the spouse under chapter 12
on such gift (as determined under section
2012(d))-shall be treated-as-a-tax payable-with-re--
spect to a gift made by the decedent.
(e) Coordination of sections 2513 and 2035

If—

(1) the decedent's spouse was the donor of
any gift one-half of which was considered
under section 2513 as made by the decedent,
and

(2) the amount of such gift is includible in
the gross estate of the decedent’s spouse hy
reason of section 2035,

such gift shall not be included in the adjusted

-taxable gifts of the decedent for purposes of sub-

section (b)(1)(B), and the aggregate amount de-
termined under subsection (b)(2) shall be re-
duced by the amount (if any) determined under
subsection (d) which was treated as a tax pay-
able by the decedent’s spouse with respect to
such gift.

(f) Valuation of gifts

(1) In general

If the time has expired under section 6501
within which a tax may be assessed under
chapter 12 (or under corresponding provisions
of prior laws) on—

(A) the transfer of property by gift made
during a preceding calendar period (as de-
fined in section 2502(b)); or

(B) an increase in taxable glfts required
under section 2701(d),

the value thereof shall, for purposes of com-
puting the tax under this chapter, be the value
as finally determined for purposes of chapter -
12.

(2) Final determination

For purposes of paragraph (1), a value shall
be treated as finally determined for purposes
of chapter 12 if—

(A) the value is shown on a return under
such chapter and such value is not contested
by the Secretary before the expiration of the
time referred to in paragraph (1) with re-
spect to such return;

(B) in a case not described in subparagraph
(A), the value is specified by the Secretary
and such value is not timely contested by
the taxpayer; or

(C) the value is determined by a court or
pursuant to a settlement agleement with
the Secretary.

For purposes of subparagraph (A), the value of
an item shall be treated as shown on a return
if the item is disclosed in the return, or in a
statement attached to the return, in a manner
adequate to apprise the Secretary of the na-
ture of such item.

(Aug. 16, 1954, ch. 736, 68A Stat. 373; Pub. L.
94-455, title XX, §2001(a)(1), Oct. 4, 1976, 90 Stat.
1846; Pub. L. 95-600, title VII, §702(h)(1). Nov. 6,
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section 501(f) of Pub. L. 105-34, set out as a note under
section 2001 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Section 401(c)(1) of Puh. L. 97-34 provided that: ‘““The
amendments made by subsection (a) [amending this

section and section 6018 of this title] shall apply to the

estates of decedents dying after December 31, 1981,
SAVINGS Provision

" For pi‘o(fisiBné that nothing in amendment by Pub. L.

101-508 he construed to affect treatment of certain
transactions occurring, property acquired, or items of
income, loss, deduction, or credit taken into account
prior to Nov. 5, 1990, for purposes of determining liabil-
ity for tax for periods ending after Nov. 5, 1990, see sec-
tion 1182L(b) of Pub. L. 101-508, set out as a note under
section 45K of this title.

§2011. Credit for State death taxes
(a) In general

The tax imposed by section 2001 shall be cred-
ited with the amount of any estate, inheritance,
legacy, or succession taxes actually paid to any
State or the District of Columbia, in respect of
any property included in the gross estate (not
including any such taxes paid with respect to
the estate of a person other than the decedent).

" In the case of estates of decedents

(b) Amount of credit
(1) In general

Except as provided in paragrabh (2), the
credit allowed by this section shall not exceed
the appropriate amount stated in the follow-

ing table:

If the adjusted taxable
- estate is:

Not over $90,000 .............

Over $90,000 but not over
$140,000. .

Over $140,000 but not
over $240,000.

Over $240,000 but not
over $440,000."

Over $440,000 but not
over $640,000.

Over $640,000 but not
over $840,000.

Over $840,000 but not
over $1,040,000.

Over $1,040,000 but not
over $1,540,000.

Over 81,540,000 but not
over $2,040,000.

Over $2,040,000 but not
over $2,540,000.

Over $2,540,000 but not
over $3,040.000.

Over $3,040,000 but not
over $3,540,000.

Over $3,540,000 but not
over $4,040,000.

Over $4,040,000 hut not
over $5,040,000.

Over $5,040,000 but not
over $6,040,000.

Over $6,040,000 but not
over $7,040,000.

Over $7,040,000 but not
over $8,040,000.

Over $8,040,000 but not
over $9,040,000.

Over $9,040,000 but not
over $10,040,000.

Thi nlxlz-iﬁhnum tax credit

shall be:

%oths of 1% of the amount
by which the adjusted tax-
able estate exceeds $40,000.

$400 plus 1.6% of the excess
over $90,000.

$1,200 plus 2.4% of the excess
over $140,000.

$3,600 plus 3.2% of the excess
over $240,000.

$10,000 plus 4% of the excess
over $440,000.

$18.000 plus 4.8% of the ex-
cess over $640,000.

$27,600 plus 5.6% of the ex-
cess over $840,000.

$38,800 plus 6.4% of the ex-
cess over $1,040,000.

$70,800 plus 7.2% of the ex-
cess over $1,540,000.

$106,800 plus 8% of the excess
over $2,040,000.

$146,800 plus 8.8% of the ex-
cess over $2,540,000

$190,800 plus 9.6% of the ex-
cess over $3,040,000. R

$238.800 plus 10.4% of the ex-
cess over $3,540,000.

$290,800 plus 11.2% of the ex-
cess over $4,040,000.

$402,800 plus 12% of the ex-
cess over $5,040,000,

$522,800 plus 12.8% of the ex-
cess over $6,040,000.

$650,800 plus 13.6% of the ex-
cess over $7,040,000.

$786,800 plus 14.4% of the ex-
cess over $8,040,000.

$930,800 plus 15.2% of the ex-
cess over $9,040,000.

If the adjusted taxable The maximum tax credit
estate is: : shall be:
Over $10,040,000 .............. $1,082,800 plus 16% of the ex-

cess over $10,040,000.
(2) Reduction of maximum credit
(A) In general
In the case of estates of decedents dying
-after. December. 31,-2001;--the credit—allowed— -
by this section shall not exceed the applica-

ble percentage of the credit otherwise deter-
mined under paragraph (1).

(B) Applicable percentage
The applicable

dying during: percentage is:
2002 1o 75 percent
2003 .... 50 percent
2004 Loiiiii e 25 percent.

(3) Adjusted taxable estate

For purposes of this section, the term “‘ad-
justed taxable estate” means the taxable es-
tate reduced by $60,000. .

(e) Period of limitations on credit

The credit allowed by this section shall in-
clude only such taxes as were actually paid and
credit therefor claimed within 4 years after the
filing of the return required by section 6018, ex-
cept that— : '

(1) If a petition for redetermination of a defi-
ciency has been filed with the Tax Court with-
in the time prescribed in section 6213(a), then
within such 4-year period or before the expira-
tion of 60 days after the decision of the Tax
Court becomes final. .

(2) If, under section 6161 or 6166, an extension
of time has been granted for payment of the
tax shown on the return, or of a deficiency,
then within such 4-year period or before the
date of the expiration of the period of the ex-
tension. .

" (8) If a claim for refund or credit of an over-

bayment of tax imposed by this chapter has

been filed within the time prescribed in sec-
tion 6511, then within such 4-year period or be-
fore the expiration of 60 days from the date of
mailing by certified mail or registered mail by
the Secretary to the taxpayer of a notice of
- the disallowance of any part of such claim, or
before the expiration of 60 days after a deci-
sion by any court of competent jurisdiction
becomes final with respect to a timely suit in-
stituted upon such claim, whichever is later.

Refund based on the credit may (despite the pro-

visions of sections 6511 and 6512) be made if

claim therefor is filed within the period above

provided. Any such refund shall be made without

interest. :

(d) Limitation in cases involving deduction
under section 2053(d)

In any case where a deduction is allowed under
section 2053(d) for an estate, succession, legacy,
or inheritance tax imposed by a State or the
District of Columbia upon a transfer for public,
charitable, or religious uses described in section
2055 or 2106(a)(?2), the allowance of the credis
under this section shall be subject to the follow-
ing conditions and limitations:

(1) The taxes described in subsection (a)
shall not include any estate, succession, leg-
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acy, or inheritance tax for which such deduc-
tion is allowed under section 2053(d).
(2) The credit shall not exceed the lesser of—
(A) the amount stated in subsection (b) on
an adjusted taxable estate determined by al-
lowing such deduction authorized by section
2053(d), or
(B) that proportion of the amount stated

Jin _subsection (b) on.an adjusted taxable es- -

tate determined without regard to such de-
duction authorized by section 2053(d) as (i)
the amount of the taxes described in sub-
section (a), as limited by the provisions of
paragraph (1) of this subsection, bears to (ii)
the amount of the taxes described in sub-
section (a) before applying the limitation
contained in paragraph (1) of this sub-
section.

(3) If the amount determined under subpara-
graph (B) of paragraph (2) is less than the
amount determined under subparagraph (A) of
that paragraph, then for purposes of sub-
section (d) such lesser amount shall be the
maximum credit provided by subsection (b).

(e) Limitation based on amount of tax

The credit provided by this section shall not
exceed the amount of the tax imposed by section
2001, reduced by the amount of the unified credit
provided by section 2010.

(f) Termination

This section shall not apply to the estates of
decedents dying after December 31, 2004.

(Aug. 16, 1954, ch. 736, 68A Stat. 374; Feb. 20, 1956,
ch. 63, §3, 70 Stat. 24; Pub. L. 85-866, title I,
§§65(a), 102(c)(1), Sept. 2, 1958, 72 Stat. 1657, 1674;
Pub. L. 86-175, §3, Aug. 21, 1959, 73 Stat. 397; Pub.
L. 94-455, title XIX, §§1902(a)(12)(B),
1906(b)(13)(A), title XX, §§2001(c)(1)(A), 2004(£)(3),
Oct. 4, 1976, 90 Stat. 1806, 1834, 1849, 1872; Pub. L.
97-34, title IV, §422(e)(2), Aug. 13, 1981, 95 Stat.
316; Pub. L. 107-16, title V, §§531(a), 532(a), June
7, 2001, 115 Stat. 72, 73; Pub. L. 107-134, title I,
§108(b)(1), Jan. 23, 2002, 115 Stat. 2431.)

AMENDMENT OF SECTION

For termination of amendment by section 901
of Pub. L. 107-16, see Effective and Termination
Dates of 2001 Amendment note below.

AMENDMENTS

2002—Subsecs. (d) to (g). Pub. L. 107-134 redesignated
subsecs. (e) to (g) as (d) to (f), respectively, and struck
out heading and text of [ormer subsec. (d). Text read as
follows: “‘The hasic estate tax and the estate tax im-
posed by the Revenue Act of 1926 shall he 125 percent of
the amount determined to be the maximum credit Pro-
vided by subsection (b). The additional estate tax shall
be the difference between the tax imposed by section
2001 or 2101 and the basic estate tax.” .

2001—Subsec. (b). Pub. L. 107-16, §§531(a), 901, tempo-
rarily designated existing provisions as pars. (1) and (3),
inserted headings, in par. (1) substituted “Bxcept as
provided in paragraph (2), the credit allowed" for “The
credit ailowed”, and added par. (2). See Effective and
Termination Dates of 2001 Amendment note helow.

Subsec. (g). Pub. L. 107-16, §§532(a), 901, temporarily
added subsec. (g). See Effective and Termination Dates
of 2001 Amendment note below.

1981—Subsec. (¢)(2). Pub. L. 97-34 struck out reference
to section 6166A.

1976—Subsec. (a). Pub. L. 94-455, §1902(a)(12)(1B),
strack out “or Territory’ after “State.
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Subsec. (b). Pub. L. 94-455, §2001(c)L)(A)U), (i), sub-
stituted “adjusted taxahle estate’ for “taxable estate’
in two places in table and inserted provision that, for
purposes of this section, ‘“‘adjusted taxahle estate
means the taxable estate reduced by $60,000.

Subsec. (¢)(2). Pub. L. 94-455, §2004(£)(8), substituted
‘“‘section 6161, 6166, or 6166A"" for ‘‘section 6161".

Subsec. (c)(3). Pub. L. 94-455, §1906(b)(18)(A), struck
out ‘‘or his delegate” after “Secretary’.

-Subsec... (e). --Pub.
2001(c)(1)(AXiii), subsbituted “adjusted taxable estate’’
for “‘taxable estate’ in par. (2) and struck out “‘or Ter-
ritory’ after “imposed by a State” in provisions pre-
ceding par. (1).

Subsec. (f). Pub. L. 94-455, §2001(c)(1)(A)iv), added
subsec. (f).

1959—Subsec. (e). Pub. L. 86-175 substituted “‘imposed
by a State or Territory or the District of Columbia
upon a transfer” for “‘imposed upon a transfer” in in-
troduction, ‘‘such deduction’ for “‘a deduction’ in par.
(1) and ‘“such deduction™ for *‘the deduction” in two
places in par. (2).

1958—Subsec. (a). Pub. L. 85-868, §102(c)(1), struck out
‘‘or any possession of the United States,” after “Dis-
trict of Columbia,”.

Subsec. (¢)(3). Pub. L. 85-866, § 65(a), added par. (3).

1956—Subsec. (e). Act Feb. 20, 1956, added subsec. (g).

EFFECTIVE DATE OF 2002 AMENDMENT

Pub. L. 107-134, title I, §103(d), Jan. 23, 2002, 115 Stat. .
2431, provided that:

(1) EFFECTIVE DATE.—The amendments made by this
section {amending this section and sections 2053 and
2201 of this titlé] shall apply to estates of decedents—

*(A) dying on or after September 11, 2001; and
“(B) in the case of individuals dying as a result of
the April 19, 1995, terrorist attack, dying on or after

April 19, 1995,

*(2) WAIVER OF LIMITATIONS.—If refund or credit of
any overpayment of tax resulting from the amend-
ments made by this section is prevented at any time
before the close of the l-year period beginning on the
date of the enactment of this Act [Jan. 23, 2002] by the
operation of any law or rule of law (including res judi-
cata), such refund or credit may nevertheless be made
or allowed if claim therefor is filed before the close of
such period.”

EFFECTIVE AND TERMINATION DATES OF 2001
AMENDMENT

Pub. L. 107-16, title V, §531(b), June 7, 2001, 115 Stat.
73, as amended by Pub. L. 108-311, title IV, §408(h)(8),
Oct. 4, 2004, 118 Stat. 1192, provided that: “The amend-
ments made by this section [amending this section]
shall apply to estates of decedents dying after Decem-
ber 31, 2001.”

Pub. L. 107-16, title V, §532(d), June 7, 2001, 115 Stat.
75, provided that: “The amendments made by this sec-
tion [enacting section 2058 of this title and amending
this section and sections 2012 to 2016, 2053, 20564, 2102,
2106, 2107, 2201, 2604, 6511, and 6612 of this title] shall
apply to estates of decedents dying, and generation-
skipping transfers, after December 31, 2004.”

Amendment by Pub. L. 107-16 inapplicable to estates
of decedents dying, gifts made, or generation skipping
transfers, after Dec. 31, 2010, and the Internal Revenue
Code of 1986 to be applied and administered to such es-
tates, gifts, and transfers as if such amendment had
never heen enacted, see section 901 of Pub. L. 107-16, set
out as a note under section 1 of this title.

BEFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-34 applicable to estates of
decedents dying after Dec. 31, 1981, see section 422(1)(1)
of Pub. L. 97-34, set out as a note under section 6166 of
this titie.

EFFECTIVE DATE OF 1976 AMENDMENT

Section 1902(c)(1) of Pub. L. 94-455, as arthended by
Pub. L. 95-600, title VII, §703(j)(12), Nov. 6, 1978, 92 Stat.

L. ---04-455, - --§§1902(2)(12)(B); -
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manner as may be required by regulations pre-
scribed by him, and the Secretary shall (despite
the provisions of section 6501) redetermine the
amount of the tax under this chapter and the
amount, if any, of the tax due on such redeter-
mination, shall be paid by the executor or such
person or persons, as the case may be, on notice
and demand. No interest shall be assessed or col-

-.lected on.any amount. of-tax-due- on-any-redeter-—-

mination by the Secretary resulting from a re-
fund to the executor of tax claimed as a credit
under section 2014, for any period before the re-
ceipt of such refund, except to the extent inter-
est was paid by the foreign country on such re-
fund.

(Aug. 18, 1954, ch. 736, 68A Stat. 380; Pub. L.
94-455, title XIX, §§1902(2)(12)(C), 1906(b)(13)(A),
Oct. 4, 1976, 90 Stat. 1806, 1834; Pub. L. 107-186,
title V, §532(c)(4), June 7, 2001, 115 Stat. 74; Pub.
L. 107-147, title IV, §411(h), Mar. 9, 2002, 116 Stat.
46.)

AMENDMENT OF SECTION

For termination of amendment by section 901
of Pub. L. 107-16, see Effective and Termination
Dates of 2001 Amendment note below.

AMENDMENTS

2002—Pub. L. 107-147 struck out “‘any State, any pos-
session of the United States, or the District of Colum-
bia,” after “‘any foreign country,”.

2001—Pub. L.” 107-16, §§532(c)(4), 901, temporarily
struck out ““2011 or” hefore ‘2014 is recovered”. See Ef-
fective and Termination Dates of 2001 Amendment note
below.

1976—Pub. L. 94-465 struck out “‘Territory or" after
‘‘any State, any' -and ‘“‘or his delegate” after “‘Sec-
retary”. : '

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-147 effective as if included
in the provisions of the Economic Growth and Tax Re-
lief Reconciliation Act of 2001, Pub. L. 107-16, to which
such amendment relates, see section 411(x) of Pub. L.
107-147, set out as a note under section 25B of this title.

EFFECTIVE AND TERMINATION DATES OF 2001
AMENDMENT

Amendment by Pub. L. 107-16 applicable to estates of
decedents dying, and generation-skipping transfers,
after Dec. 31, 2004, see section 532(d) of Pub. L. 107-16,
set out as a note under section 2011 of this title.

Amendment by Pub. L. 107-16 inapplicable to estates
of decedents dying, gifts made, or generation skipping
transfers, after Dec. 31, 2010, and the Internal Revenue
Code of 1986 to he applied and administered to such es-
tates, gifts, and transfers as if such amendment had
never been enacted, see section 901 of Pub. L. 107-16, set;
out as a note under section 1 of this title.

PART III—GROSS ESTATE

Sec. .

2081. Definition of gross estate.

2032. Alternate valuation.

20324A. Valuation of certain farm, etc., real property.

2033. Property in which the decedent had an inter-
esb.

[2033A. Renumbered.]

2034. Dower or curtesy interests.

2035. Adjustments for certain gifts made within 3
years of decedent’s death.

2036. - Transfers with retained life estate.

2037. Transfers taking effect at death.,

2038. Revocahle transfers.

2039. Annuities.

Sec.
2040, Joint. interests.
041. Powers of appointment.
2042. Proceeds of life insurance.
2043. Transfers for insufficient consideration.
2044. Certain property for which marital deduction
was previously allowed.
2045. Prior interests.
2046. Disclaimers.
AMENDMENTS

1998—Pub. L. 105-208, title VI, §6007(h)ANE), July 22,
1998, 112 Stat. 808, struck out item 2033A “Family-
owned husiness exclusion™,

1997—Pub. L. 105-34, title V, §502(b), title XII1,
§1810(h), Aug. 5, 1997, 111 Stat. 852, 1044, added item
2033A and substituted ‘‘certain gifts” for ‘gifts’! in
item 2035.

1981—Pub. L. 97-34, title IV, §403(d)(3)(A)(ii), Aug. 13,
1981, 95 Stat. 304, added item 2044 and redesignated
former items 2044 and 2045 as items 2045 and 2046, re-
spectively. .

1976—Pub. L.'.94-455, title XX, §§2001(cHININ)(iii),
2003(d)(1), 2009(b)(3)(B), Oct. 4, 1976, 90 Stat. 1853, 1862,
1894, added items 2032A and 2045 and substituted “Ad-
justments for gifts made within 3 years of decedent’s
death” for ‘‘Transactions in contemplation of death’ in
item 2035. .

§2031. Definition of gross estate
(a) General

The value of the gross estate of the decedent
shall be determined by including to the extent
provided for in this part, the value at the time
of his death of all property, real or personal,
tangible or intangible, wherever situated.

(b) Valuation of unlisted stock and securities

In the case of stock and securities of a cor-
poration the value of which, by reason of their
not being listed on an exchange and by reason of
the absence of sales thereof, cannot be deter-
mined with reference to bid and asked prices or
with reference to sales prices, the value thereof
shall be determined by taking into consider-

-ation, in addition to all other factors, the value

of stock or securities of corporations engaged in
the same or a similar line of business which are
listed on an exchange. .

(c) Estate tax with respect to land subject to a
qualified conservation easement

(1) In general

If the executor makes the election described
in paragraph (6), then, except as otherwise pro-
vided in this subse¢tion, there shall he ex-
-cluded from the gross estate the lesser of—

(A) the applicable percentage of the value
of land subject to a qualified conservation
easement, reduced by the amount of any de-
duction under section 2055(f) with respect to
such land, or

(B) the exclusion limitation.

(2) Applicable percentage

For purposes of paragraph (1), the term “ap-
plicable percentage’’ means 40 percent reduced
(but not below zero) by 2 percentage points for
each percentage point (or fraction thereof) by
which the value of the qualified conservation
easement is less than 30 percent of the value of
the land !(determined without regard to the

8o in original. No closing parenthesis was enacted.
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value of such easement and reduced by the
value of any retained development right (as
defined in paragraph (5)). The values taken

into account under the preceding sentence

shall be such values as of the date of the con-
tribution referred to in paragraph (8)(B).

(3) Exclusion limitation

.._For purposes of paragraph (1), the_exclusion.

limitation is the limitation determined in ac-
cordance with the following table:

In the case of estates of
decedents dying during:

The exclusion
limitation is:

1998 oot ee s $100,000
1999 e $200,000
2000 ........ .. $300,000
2001 ..ocooereeeeennn, $400,000
2002 or thereafter $500,000.

(4) Treatment of certain indebtedness
(A) In general

The exclusion provided in paragraph (1)
shall not apply to the extent that the land is
debt-financed property.

(B) Definitions
For purposes of this paragraph—
(i) Debt-financed property

The term ‘‘debt-financed property”
means any property with respect to which
there is an acquisition indebtedness (as de-
fined in clause (ii))}.on the date of the dece-
dent’s death.

(ii) Acquisition indebtedness

The term ‘“‘acquisition indebtedness®
means, with respect to debt-financed prop-
erty, the unpaid amount of—

(I) the indebtedness incurred by the
donor in acquiring such property,

(IT) the indebtedness incurred before
the acquisition of such property if such
indebtedness would not have been in-
curred but for such acquisition,

(III) the indebtedness incurred after
the acquisition of such property if such
indebtedness would not have heen in-
curred but for such acquisition and the
incurrence of such indebtedness was rea-
sonably foreseeable at the time of such
acquisition, and

(IV) the extension, renewal, or refi-
nancing of an acquisition indebtedness.

(5) Treatment of retained development right
(A) In general

Paragraph (1) shall not apply to the value
of any- development right retained by the
donor in the conveyance of a qualified con-
servation easement.

(B) Termination of retained development
right

If every person in being who has an inter-
est (whether or not in possession) in the land
executes an agreement to extinguish perma-
nently some or all of any development rights
(as defined in subparagraph (D)) retained by
the donor on or before the date for filing the
return of the tax imposed by section 2001,
then any tax imposed by section 2001 shall be
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reduced accordingly. Such agreement shall
be filed with the return of the tax imposed
by section 2001. The agreement shall be in
such form as the Secretary shall prescribe.
(C) Additional tax ’

Any failure to implement the agreement

described in subparagraph (B) not later than
the earlier of—

(i) the date which is 2 years after the

date of the decedent’s death, or

(ii) the date of the sale of such land sub-
ject to the qualified conservation ease-
ment,

shall result in the imposition of an addi-
tional tax in the amount of the tax which
would have been due on the retained devel-
opment rights subject to such agreement.
Such additional tax shall be due and payable
on the last day of the 6th month following
such date.
(D) Development right defined
For purposes of this paragraph, the term

‘““‘development right” means any right to use
the land subject to the gualified conserva-
tion easement in which such right is re-
tained for any commercial purpose which is
not subordinate to and directly supportive of
the use of such land as a farm for farming
purposes (within the meaning of section
2032A(e)(5)). ’

(6) Election

The election under this subsection shall be
made on or before the due date (including ex-
tensions) for filing the return of tax imposed
by section 2001 and shall be made on such re-
turn. Such an election, once made, shall be ir-
revocable.

(D Calculatioh of estate tax due

An executor making the election described
in paragraph (6) shall, for purposes of calculat-
ing the amount of tax imposed by section 2001,
include the value of any development right (as
defined in paragraph (5)) retained by the donor
in the conveyance of such qualified conserva-
tion easement. The computation of tax on any
retained development right prescribed in this
paragraph shall be done in such manner and on
such forms as the Secretary shall prescribe.

(8) Definitions
For purposes of this subsection—

(A) Land subject to a qualified conservation
easement

The term ‘“‘land subject to a qualified con-
servation easement’ means land—
(1) which is located in the United States
or any possession of the United States,
(ii) which was owned by the decedent or
a member of the decedent’s family at all
times during the 3-year period ending on
the date of the decedent's death, and
(iii) with respect to which a qualified
conservation easement has been made by
an individual described in subparagraph
(C), as of the date of the election described
in paragraph (6).
(B) Qualified conservation easement

The term ‘“‘qualified conservation ease-
ment” means a qualified conservation con-
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tribution (as defined in section 170(h)(1)) of a

qualified real property interest (as defined in .
section 170(h)(2)(C)), except that clause (iv) .

of section 170(h)(4)(A) shall not apply, and
the restriction on the use of such interest
described in section 170(h)(2)(C) shall include

a prohibition on more than a de minimis use .

for a commercial recreational act1v1ty
(C) Individual deséribed ™~

An individual is described in this subpara-

graph if such individual is—

(i) the decedent,

(i1) a member of the decedent's fam11y,

(iii) the executor of the decedent’'s es-
tate, or )

(iv) the trustee of a trust the corpus of
which includes the land to be subject to
the qualified conservation easement.

(D) Member of family ’

The term “member of the decedent's fam-

ily” means any member of the family (as de- :

fined in section 2032A(e)(2)) of the decedent.
(9) Treatment of easements granted after death

In any case in which the qualified conserva-
tion easement is granted after the date of the
decedent’s death and on or before the due date
(including extensions) for filing the return of
tax imposed by section 2001, the deduction

under section 2055(f) with respect to such ease-

ment shall be allowed to the estate but only if
" no charitable deduction is allowed under chap-
ter 1 to any person with respect to the grant
of such easement.
(10) Application of this section to interests in
_ partnerships, corporations, and trusts

This section shall apply to an interest in a
pbartnership, corporation, or trust if at least 30
percent of the entity is owned (directly or in-
directly) by the decedent, as determined under

-the rules described in section 2057(e)(3).

(d) Cross reference

For executor’s right to be furnished on request a
statement regarding any valuation made by the Sec-
retary within the gross estate, see section 7517.

(Aug. 16, 1954, ch. 736, 68A Stat. 380; Pub. L.
87-834, §18(a)(1), Oct. 16, 1962, 76 Stat. 1052; Pub.
L. 94-455, title XX, §2008(a)(2)(A), Oct. 4, 1976, 90
Stat. 1891; Pub. L. 105-34, title V, §508(a), Aug. 5,
1997, 111 Stat. 857; Pub. L. 105-208, title VI,

-§6007(g), July 22, 1998, 112 Stat. 810; Pub. L.

105-2717, div. J, title IV, §4006(c)(3), Oct. 21, 1998,
112 Stat. 2681-913; Pub. L. 107-16, title V, §551(a)
(b), June 17, 2001, 115 Stat. 86.)

AMENDMENT OF SECTION

For termination of amendment by section 901
of Pub. L. 107-16, see Effective and Termination
Dates of 2001 Amendment note below.

' AMENDMENTS

200L—Subsec. (c)(3). Pub. L. 107-16, §§551(h), 901, tem-
porarily inserted at end “‘The values taken into ac-

~ count under the preceding sentence shall be such values

as of the date of the contribution referred to in para-
graph (8)(B).” See Effective and Termination Dates of
2001 Amendment note below.

Subsec. (c)(8)(AXi). Pub. L. 107-16, §§551(a), 901, tem-
porarily amended cl. (i) generally. Prior to amendment,
cl. (i) read as follows: “which is located—
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. “(T) in or within 25 miles of an area which, on the
date of the decedent’s death, is a metropolitan area

(as defined by the Office of Management and Budget), )

“(II) in or within 25 miles of an area which, on the
date of the decedent’s death, is a national park or
wilderness area designated as part of the National
Wilderness Preservation System (unless it is deter-
mined by the Secretary that land in or within 25

miles of such a park or wilderness area 1s not under

significant development Pressure), or
“(II) in or within 10 miles of an area which, on the

date of the decedent’s death, is an Urban National

Forest (as.designated by the Forest Service),”.
See Effective and Termination Dates of 2001 Amend-
ment note helow,

1998—Subsec. (c)(6). Pub. L. 105-206, §6007(g)(2), sub-
stituted “‘on or before the due date (including exten-
sions) for filing the return of tax imposed hy section
2001 and shall be made on such return.” for *‘on the re-
turn of the tax imposed by section 2001."

Subsec. (¢)(9). Pub. L. 105-206, §68007(g)(1), added par.
(9). Former par. (9) redesignated (10).

Subsec. (¢)(10). Pub. L. 105-277, §4006(c)(3), substituted
‘“‘section 2057(e)(3)" for ‘‘section 2033A(e)(3)".

Pub. L. 105-206, §6007(g)(1), redesignated par. (9) as
(10).

1997—Subsecs. (¢), {(d). Pub. L. 105-34 added subsec. (c)
and redesignated former subsec. (¢) as (d).

1976—Subsec. (¢). Pub. L. 94455 added subsec. (c).

1962—Subsec. (a). Pub. L. 87-834 struck out provisions
which excepted real property situated outside the
United States.

EFFECTIVE AND TERMINATION: DATES OF 2001
AMENDMENT

Pub. L. 107-16, title V, §551(c), June 7, 2001, 115 Stat.
86, provided that: “The amendments made by this sec-
tion [amending this section] shall apply to estates of
decedents dying-after December 31, 2000.”

Amendment by Pub. L. 107-16 inapplicable to estates

of decedents dying, gifts made, or generation skipping

transfers, after Dec. 81, 2010, and the Internal Revenue
Code of 1986 to be applied and administered to such es-
tates, gifts, and transfers as if such amendment had
never heen enacted, see section 901 of Pub. L. 107-16, set
out as a note under section 1 of this title.

EFFECTIVE DATE OF 1998 AMENDMENT

Amendment by Pub. L. 105-206 effective, except as
otherwise provided, as if included in the provisions of
the Taxpayer Relief Act of 1997, Pub. L. 105-34, to which
such amendment relates, see section 6024 of Pub. L.
105-206, set out as a note under section 1 of this title.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-34 applicable to estates of
decedents dying after Dec. 31, 1997, see section 508(e)(1)
of Pub. L. 105-34, set out as a note under section 1014 of
this title.

BEFFECTIVE DATE OF 1962 AMENDMENT

Section 18(b) of Pub. L. 87-834 provided that:

(1) Except as provided in. paragraph (2), the amend-
ments made by subsection (a) [amending this section
and sections 2033, 2034, 2035, 2036, 2037, 2038, 2040, and
2041 of this title) shall apply to the estates of decedents
dying after the date of the enactment of this Act [Oct.
16, 1962).

*(2) In the case of a decedent dying after the date of
the eractment of this Act [Oct. 16, 1962) and before July
1, 1964, the value of real property sitnated outside of
the United States shall not be included in the gross es-
tate (as defined in section 2031(a)) of the decedent—

“(A) under section 2033, 2034, 2035(a), 2036(a), 2037(a),
or 2038(a) to the extent the real property, or the dece-
dent’s interest in it, was acquired by the decedent be-

fore February 1, 1962;

“(B) under section 2040 to the extent such property
or interest was acquired by the decedent before Febh-
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(3) Date of creation of power

For purposes of this section, a power of ap-
pointment created by a will executed on or be-
fore October 21, 1942, shall be considered a
power created on or before such date if the
person executing such will dies before July 1,
1949, without having republished such will, by
codicil or otherwise, after October 21, 1942. 7

(Aug. 16, 1954, ch. 736, 68A Stat. 385 Pub. L.
87-834, §18(a)(2)(H), Oct. 16, 1962, 76 Stat. 1052
Pub. L. 94-455, title XX, §2009(b)(4)(A), Oct. 4,
1976, 90 Stat. 1894.)

AMENDMENTS
1976—Subsec. (a)(2). Pub. L. 94-455 struck out provi-
sion that a disclaimer or renunciation of a power of ap-
pointment not be deemed a release of that power.
1962—Subsec. (a). Pub. L. 87-834 struck out provisions
which excepted real property situated outside of the
United States.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94-455 applicable to transfers
creating an interest in person disclaiming made after
Dec. 31, 1976, see section 2009(e)(2) of Pub. L. 94455, set
out as a note under section 2518 of this title.

EFFECTIVE DATE OF 1962 AMENDMENT'

Amendment by Pub. L. 87-834 applicable to estates of
decedents dying after Oct. 16, 1962, except as otherwise
provided, see section 18(b) of Pub. L. 87-834, set out as
a note under section 2031 of this title.

§2042. Proceeds of life insufance

The value of the gross estate shall include the
value of all property—

(1) Receivable by the e}éecutor

To the extent of the amount receivable by
the executor as insurance under policies on
the life of the decedent.

(2) Receivable by other beneficiaries

To the extent of the amount receivable by
all other beneficiaries as insurance under poli-
cies on the life of the decedent with respect to
which the decedent possessed at his death any
of the incidents of ownership, exercisable ei-
ther alone or in conjunction with any other
berson. For purposes of the preceding sen-
tence, the term ‘“‘incident of ownership” in-
cludes a reversionary interest (whether arising
by the express terms of the policy or other in-
strument or by operation of law) only if the
value of such reversionary interest exceeded 5
percent of the value of the policy immediately
before the death of the decedent. As used in
this paragraph, the term ‘‘reversionary inter-
est” includes a possibility that the policy, or
the proceeds of the policy, may return to the
decedent or his estate, or may be subject to a
power of disposition by him. The value of a re-
versionary interest at any time shall be deter-
mined (without regard to the fact of the dece-
dent’s death) by usual methods of valuation,
including the use of tables of mortality and
actuarial principles, pursuant to regulations
prescribed by the Secretary. In determining
the value of a possibility that the policy or
proceeds thereof may be subject to a power of
disposition by the decedent, such possibility
shall be valued as if it were a possihility that
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such policy or proceeds may returh to the de-
cedent or his estate.

(Aug. 16, 1954, ch. 736, 68A Stat. 387; Pub. L.
94-455, title XIX, §1906(b)(13) (A), Oct. 4, 1976, 90
Stat. 1834.)

AMENDMENTS

1976—Pub. L. 94-455 ) struck out “‘or his delegate’ after
“‘Secretary”. )

§2043. Transfers for insufficient consideration
(a) In general

If any one of the transfers, trusts, interests,
rights, or powers enumerated and described in
sections 2035 to 2038, inclusive, and section 2041
is made, created, exercised, or relinquished for a
consideration in money or money’s worth, but is
not a bhona fide sale for an adequate and full con-
sideration in money or money’s worth, there
shall be included in the gross estate only the ex-
cess of the fair market value at the time of
death of the property otherwise to be included
on account of such transaction, over the value of
the consideration received therefor by the dece-
dent.

(b) Marital rights not treated as consideration

(1) In general

For purposes of this chapter, a relinquish-
ment or promised relinquishment of dower or
curtesy, or of a statutory estate created in
lieu of dower or curtesy, or of other marital
rights in the decedent’s property or estate,
shall not be considered to any extent a consid-
eration “in money or money’'s worth’’.

(2) Exception

For purposes of section 2053 (relating to ex-
penses, indebtedness, and taxes), a transfer of
property which satisfies the requirements of
paragraph (1) of section 2516 (relating to cer-
tain property settlements) shall be considered
to be made for an adequate and full consider-
ation in money or money’s worth.

(Aug. 16, 1954, ch. 736, 68A Stat. 388; Pub. L.
98-369, div. A, title IV, §425(a)(1), July 18, 1984, 98
Stat. 803.)

AMENDMENTS
1984—Subsec. (b). Pub, L. 98-369 amended subsec. (b)

generally, designating existing provisions as par. (1)
and adding par. (2).

EFFECTIVE DATE OF 1984 AMENDMENT

Section 425(c)(1) of Pub. 1. 98-369 provided that: ‘“The
amendments made by subsection (a) [amending this
section and section 2053 of this title] shall apply to es-
tatés of decedents dying after the date of the enact-
ment of this Act [July 18, 1984].”

§2044. Certain property for which marital deduc-
tion was previously allowed

(a) General rule

The value of the gross estate shall include the
value of any property to which this section ap-
plies in which the decedent had a qualifying in-
come interest for life.
(b) Property to which this section applies

This section applies to any property if—

(1) a deduction was allowed with respect to
the transfer of such property to the decedent—
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(A) under section 2056 by reason of sub-
_section (h)(7) thereof, or

(B) under section 25623 by reason of sub-
section (f) thereof, and

(2) section 2519 (relating to dispositions of
certain life estates) did not apply with respect
to a disposition by the decedent of part or all
of such property.

“{¢) Property treated as having passed from dece:"

dent

For purposes of this chapter and chapter 13,

property includible in the gross estate of the de-
cedent under subsection (a) shall be treated as
property passing from the decedent.
(Added Pub. L. 97-34, title IV, §403()(3)(A)XD),
Aug. 13, 1981, 95 Stat. 304; amended Pub. L.
97-448, title I, §104(a)(1)(B), Jan. 12, 1983, 96 Stat.
2380.)

PRIOR PROVISIONS
A prior section 2044 was ren;lmbered section 2045 of
this title.
) AMENDMENTS
1983—8Subsec. (¢). Pub. L. 97-448 added subsec. (C).

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 97-448 effective, except as .

otherwise provided, as if it had been included in the
provision of the Economic Recovery Tax Act of 1981,
Pub. L. 97-34, to which such amendment relates, see
section 109 of Pub. L. 97-448, set out as a'note under sec-
tion 1 of this title.

EFFECTIVE DATE
Section applicable to estates of decedents dying after
Dec. 31, 1981, see section 403(e) of Pub. L. 97-34, set out

as an Effective Date of 1981 Amendment note under sec-
tion 2056 of this title.

§ 2045. Prior interests

Except as otherwise specifically provided by
law, sections 2034 to 2042, inclusive, shall apply
to the transfers, trusts, estates, interests,
rights, powers, and relinquishment of powers, as
severally enumerated and described therein,
whenever made, created, arising, existing, exer-
cised, or relinquished.

(Aug. 16, 1954, ch. 736, 68A Stat. 388, §2044; Pub.
L. 94-455, title XX, §2001(c)(1)(M), Oct. 4, 1876, 90
Stat. 1853; renumbered §2045, Pub. L. 97-34, title
IV, §403(A)(3)(A)(1), Aug. 183,.1981, 95 Stat. 304.)

PRIOR PROVISIONS

A yprior section 2045 was renumbered section 2046 of
this title.

AMENDMENTS

1976—Pub. L. 94-455 substituted ‘“‘specifically mrovided
by law’ for “speqifica,lly provided therein",

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by Pub. L. 94455 applicable to estates of
decedents dying after Dec. 31, 1976, see section 2001(d) of
Pub. L. 94-455, set out as a note under section 2001 of
this title.

§ 2046. Disclaimers
For provisions relating to the effect of a qualified

disclaimer for purposes of this chapter, see section
2518.
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(Added Pub. L. 94455, title XX, §2009(0)(2), Oct.
4, 1976, 90 Stat. 1893, §2045; renumbered §2046,
Pub. L. 97-34, title IV, §403()(3)(A)({), Aug. 13,
1981, 95 Stat. 304.)

EFFECTIVE DATE

Section applicable to transfers creating an interest in
person disclaiming made after Dec. 81, 1976, see section
2009(e)(2) of Pub. L. 94-455, set out as a note under sec-
tion 2518 of this title. B

PART IV—TAXABLE ESTATE

Sec.

2051. Definition of taxable estate.

[2082. Repealed.]

2053. Expenses, indebtedness, and taxes.

2054. Losses.

2065. Transfers for public, charitable, and religious
uses.

2056. Bequests, etc., to surviving spouse.

2056A. Qualified domestic trust.

20517. Family-owned business interests.

2058. State death taxes.

AMENDMENTS

2001—Pub. L. 107-16, title V, §532(c)(14), June 7, 2001,
115 Stat. 75, added item 2058.

1998—Pub. L. 105-206, title VI, § 6006(h)(A)F), July 22,
1998, 112 Stat. 808, added item 2057.

1990—Pub. L. 101-508, title XTI, §11704(a)(39), Nov. 5,
1990, 104 Stat. 1388-520, amended directory language of
section 5033(a)(3) of Pub. L. 100-647. See 1988 Amend-
ment note helow.

Pub. L. 101-508, title XI, §11704(a)(16), Nov. 5, 1990, 104
Stab. 1388518, substituted “‘trust” for ‘‘trusts” in item
2056A.

1989—Pub. L. 101-239, title VII, §7304(a)(2)(E), Dec. 19,
1989, 103 Stat. 2353, struck out item 2057 ‘‘Sales of em-
ployer securities to employee stock ownership plans or
worker-owned cooperatives”.

1988—Pub. L. 100-647, title V, §5033(a)(3), Nov. 10, 1988,
102 Stat. 3672, as amended by Pub. L. 101-508, title XI,
§11704(2)(39), Nov. 5, 1990, 104 Stat. 1388-5620, added item
2056A.

1986—Pub. L. 99-514, title XI, §1172(b)(3), Oct. 22, 1986,
100 Stat. 2515, added item 2057.

1981—Pub. L. 97-34, title IV, §427(b), Aug. 13, 1981, 95
Stat. 318, struck out item 2057 ‘“Bequests, ete., to cer-
tain minor children’.

1976—Pub. L. 94-455, title XX, §§2001(c)1ANEV),
2007(h), Oct. 4, 1976, 90 Stat. 1853, 1890, added item 2087
and struck out item 2052 ‘‘Exemption”.

§2051. Definition of taxable estate

For purposes of the tax imposed by section
2001, the value of the taxable estate shall be de-
termined by deducting from the value of the
gross estate the deductions provided for in this
part.

(Aug. 16, 1954, ch. 736, 68A Stat. 388, Pub. L.
95-600, title VII, §702(r)(2), Nov. 6, 1978, 92 Stat.
2938.)

AMENDMENTS

1978—Pub. L. 95-600 struck out ‘‘exemption and” after
“gross estate the'.

EFFECTIVE DATE OF 1978 AMENDMENT

Section 702(r)(5) of Pub. L. 95-600 provided that: “‘The
amendments made by this subsection {amending this
section and sections 1016, 6324B, and 6698A of this titlel
shail apply to estates of decedents dying after Decem-
her 31, 1976.”
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EFFECTIVE DATE OF 1974 AMENDMENT

Section 3(b) of Pub. L. 93-483 provided that: “The
amendment made by subsection (a) {amending this sec-
tion] shall apply with respect to estates of decedents
dying after December 31, 1969.”

EFFECTIVE DATE OF 1970 AMENDMENT
Amendment by Pub. L. 91-614 applicable with respect

to decedents dying after Dec. 81, 1970, see section 101(j)

under secmon 2032 of this title,

EFFECTIVE DATE OF 1969 AMENDMENT

Amendment by section 201(d)(1) of Pub. L. 81-172 ap-
plicable in the case of decedents dying after Dec. 31,
1969, with specified exceptions, see section 201(g)(4) of
Pub. L. 91-172, set out as a note under section 170 of
this title.

Amendment by section 201(d)(4)(A) of Pub. L. 91-172
applicable to gifts and transfers made after Dec. 31,
1969, see section 201(g)(4)(E) of Pub. L. 91-172, set out as
a note under section 170 of this title.

EFFECTIVE DATE OF 1956 AMENDMENT

Section 3 of act Aug. 6, 1956, provided that: ‘“The
amendments made by this Act [amending this section
and section 6503 of this title] shall apply in the case of
decedents dying after August 16, 1954.”

TRANSFER OF FUNGTIONS

United States International Development Coopera-
tion Agency (other than Agency for International De-
velopment and Overseas Private Investment Corpora-
tion) abolished and functions and authorities trans-
ferred, see sections 6561 and 6562 of Title 22, Foreign Re-
lations and Intercourse.

SPECIAL DONATIONS

Section 1422(d) of Puh. L. 99-514 provided that: ‘“If the
Secretary of the Interior acquires by donation after De-

cember 31, 1986, a conservation easement (within the-

meaning of section 2(h) of S. 720, 99th Congress, 1st Ses-
sion, as in effect on August 16, 1986) [see Pub. L. 99-420,
Sept. 25, 1986, §102(h), 99 Stat. 955, 957], such donation
shall qualify for treatment under section 2055(f) or

"2522(d) of the Internal Revenue Code of 1954 [now 1986,

as added by this section.” .

CHARITABLE LEAD TRUSTS AND CHARITABLE REMAINDER
TRUSTS IN CASE OF INCOME AND GIFT TAXES

Section 514(b) of Pub. L. 95-600, as amended by Pub.
L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095, provided that:
“Under regulations prescribed by the Secretary of the
Treasury or his delegate, in the case of trusts created
before December 31, 1977, provisions comparable to sec-
tion 2055(e)(3) of the Internal Revenue Code of 1986 [for-
merly L.R.C. 1954] (as amended by subsection (a)) shall
be deemed to be included in sections 170 and 2522 of the
Internal Revenue Code of 1986.”

EXTENSION OF PERIOD FOR FILING CLAIM FOR REFUND

Section 1304(b) of Pub. L. 94-455, as amended by Pub.
L. 99-514, §2, Oct. 22, 1986, 100 Stat. 2095, provided that:
“A claim for refund or credit of an overpayment of the
tax imposed by section 2001 of the Internal Revenue
Code of 1986 [formerly L.R.C. 1954] allowable under sec-
tion 2055(e)(3) of such Code (as amended by subsection
(a)) shall not be denied because of the expiration of the
time for filing such a claim under section 6511(a) if such
claim is filed not later than June 30, 1978.”

§2056. Bequests, etc., to surviving spouse
(a) Allowance of marital deduction

For purposes of the tax imposed by section
2001, the value of the taxable estate shall, except
as limited by subsection (b), be determined by
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deducting from the value of the gross estate an
amount equal-to the value of any interest in
property which passes or has passed from the de-
cedent to his surviving spouse, but only to the
extent that such interest is included in deter-
mining the value of the gross estate.
(b) Limitation in the case of life estate or other
terminable interest
(1)"Generaltule ™
Where, on the lapse of time, on the occur-
rence of an event or contingency, or on the
failure of an event or contingency.to occur, an
interest passing to the surviving spouse will
terminate or fail, no deduction shall be al-
lowed under this section with respect to such
interest—

(A) if an interest in such property passes
or has passed (for less than an adequate and
full consideration in money or money’s
worth) from the decedent to any person
other than such surviving spouse (or the es-
tate of such spouse); and

(B) if by reason of such passing such per-
son (or his heirs or assigns) may possess or
enjoy any part of such property after such
termination or failure of the interest so
passing to the surviving spouse;

and no deduction shall be allowed with respect
to such interest (even if such deduction is not
disallowed under subpara,frraphs (A) and (B))—
(C) if such interest is to be acquired for the
surviving spouse, pursuant to directions of
the decedent, by his executor or by the
trustee of a trust.

For purposes of this paragraph, an interest
shall not be considered as an interest which
will terminate or fail merely because it is the
ownership of a bond, note, or similar contrac-
tual obligation, the discharge of which would
not have the effect of an annuity for life or for
a term.

(2) Interest in unidentified assets

Where the assets (included in the decedent’s
gross estate) out of which, or the proceeds of
which, an interest passing to the surviving
spouse may be satisfied 'include a particular
asset or assets with respect to which no deduc-
tion would be allowed if such asset or assets
passed from the decedent to such spouse, then
the value of such interest passing to such
spouse shall, for purposes of subsection (a), be
reduced by the aggregate value of such par-
ticular assets.

(3) Interest of spouse conditional on survival
for limited period

For purposes of this subsection, an interest
passing to the surviving spouse shall not be
considered as an interest which will terminate
or fail on the death of such spouse if—

(A) such death will cause a termination or
failure of such interest only if it occurs
within a period not exceeding 6 months after
the decedent’s death, or only if it occurs as
a result of a common disaster resulting in
the death of the decedent and the surviving
spouse, or only if it occurs in the case of ei-
ther such event; and

(B) such termination or failure does not in
fact occur.
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(4) Valuation of interest passing to surviving
spouse

In determining for purposes of subsection (a)
the value of any interest in property passing
to the surviving spouse for which a deduction
is allowed by this section—

(A) there shall be taken into account the

effect which the tax imposed by section 2001,

ance tax, has on the net value to the surviv-
ing spouse of such interest; and
(B) where such interest or property is en-
cumbered in any manner, or where the sur-
viving spouse incurs any obligation imposed
by the decedent with respect to the passing
of such interest, such encumbrance or obli-
gation shall be taken into account in the
same manner as if the amount of a gift to
such spouse of such interest. were being de-
termined.
(5) Life estate with power of appomtment in
surv1vmg spouse

In the case of an interest in property passing
from the decedent, if his surviving spouse is
entitled for life to all the income from the en-
tire interest, or all the income from a specific
portion thereof, payable annually or at more
frequent intervals, with power in the surviving
spouse to appoint the entire interest, or such

" specific, portion (exercisable in favor of such
surviving spouse, or of the estate of such sur-
viving spouse, or in favor of either, whether or
not in each case the power is exercisable in
favor of others), and with no power in any
other person to appoint any part of the inter-
est, or such specific portion, to any “person
other than the surviving spouse—

(A) the interest or such portion thereof so
passing shall, for purposes of subsection (a),
be considered as passing to the surviving
spouse, and

(B) no part of the interest so passing shall,
for purposes of paragraph (1)(A), be consid-
ered as passing to any person other than the
surviving spouse.

This paragraph shall apply only if such power
in the surviving spouse to appoint the entire
interest, or such specific portion thereof,
. wWhether exercisable by will or during life, is
exercisable by such spouse alone and in all
events.
(6) Life insurance or annuity payments with
power of appointment in surviving spouse

In the case of an interest in property passing
from the decedent consisting of proceeds under
a life insurance, endowment, or annuity con-
tract, if under the terms of the contract such
proceeds are payable in installments or are
held by the insurer subject to an agreement to
pay interest thereon (whether the proceeds, on
the termination of any interest payments, are
payable in a lump sum or in annual or more
frequent installments), and such installment
or interest payments are payable annually or
at more frequent intervals, commencing not
later than 13 months after the decedent’s
death, and all amounts, or a specific portion of
all such amounts, payable during the life of
the surviving spouse are payable only to such

“or any estate, succession, legacy, or inherit-—

spouse, and such spouse has the power to ap-
point all amounts, or such specific portion,
payable under such contract (exercisable in
favor of such surviving spouse, or of the estate
of such surviving spouse, or in favor of either,
whether or not in each case the power is exer-
cisable in favor of others), with no power in
any other person to appoint such amounts to

-any-person-other-than the surviving spouse=="—

(A) such amounts shall, for purposes of
subsection (a), be considered as passing to
the surviving spouse, and

(B) no part of such amounts shall, for pur-
poses of paragraph (1)(A), be considered as
passing to any person other than the surviv-
ing spouse.

This paragraph shall apply only if, under the
terms of the contract, such power in the sur-
viving spouse to appoint such amounts, wheth-
er exercisable by will or during life, is exer-
cisable by such spouse alone and in all events.

(7) Election with respect to life estate for sur-
viving spouse

(A) In general

In the case of qualified terminable interest
property—

(1) for purposes of subsection (a), such
property shall be treated as passing to the
surviving spouse, and :

(ii) for purposes of paragraph (1)(A), no
part of such property shall be treated as
passing to any person other than the sur-
viving spouse.

(B) Qualified terminable interest property
defined

For purposes of this pa,ragraph—
(i) In general

The term ‘‘qualified terminable interest
property’’ means property-——

(I) which passes from the decedent,

(IT) in which thé surviving spouse has a
qualifying income interest for life, and

(III) to which an election under this
paragraph applies. !

- (ii) Qualifying income interest for life
The surviving spouse has a qualifying in-
come interest for life if—

(I) the surviving spouse is entitled to
all the income from the property, pay-
able annually or at more frequent inter-
vals, or has a usufruct interest for life in
the property, and

(II) no person has a power to appoint
any part of the property to any person
other than the surviving spouse.

Subclause (II) shall not apply to a power
exercisable only at or after the death of
the surviving spouse. To the extent pro-
vided in regulations, an annuity shall be
treated in a manner similar to an income
interest in property (regardless of whether
the property from which the annuity is
payable can be separately identified).

(iii) Property includes interest therein

The term ‘‘property’’ includes an inter-
est in property.
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(iv) Specific portion treated as separate
property
A specific portion of property shall be
treated as separate property.
(v) Election

An election under this paragraph with
respect to any property shall be made by

_ the executor on the return of tax imposed .

by section 2001. Such an election, once
made, shall be irrevocable.

(C) Treatment of survivor annuities

In the case of an annuity included in the
gross estate of the decedent under section
2089 (or, in the case of an interest in an an-
nuity arising under the community property
laws of a State, included in the gross estate
of the decedent under section 2033) where
only the surviving spouse has the right to
receive payments before the death of such
surviving spouse—

(i) the interest of such surviving spouse
shall be treated as a qualifying income in-
terest for life, and

(ii) the executor shall be treated as hav-
ing made an election under this subsection
with respect to such annuity unless the ex-
ecutor otherwise elects on the return of
tax imposed by section 2001.

An election under clause (ii), once made,
shall be irrevocable.

(8) Special rule for charitable remainder trusts
(A) In general

If the surviving spouse of the decedent is
the only beneficiary of a qualified charitable
remainder trust who is not a charitable ben-
eficiary nor an ESOP beneficiary, paragraph
(1) shall not apply to any interest in such
trust which passes or has passed from the de-
cedent to such surviving spouse.

(B) Definitions
For purposes of subparagraph (A)—
(i) Charitable beneficiary

The term ‘‘charitable beneficiary”
means any beneficiary which is an organi-
zation described in section 170(c).

(ii) ESOP beneficiary

The term “ESOP beneficiary’’ means
any beneficiary which is an employee
stock ownership plan (as defined in section
4975(e)(7)) that holds a remainder interest
in qualified employer securities (as defined
in section 664(g)(4)) to be transferred to
such plan in a qualified gratuitous transfer
(as defined in section 664(g)(1)).

(iii) Qualified charitable remainder trust

The term “qualified charitable remain-
der trust” means a charitable remainder
annuity trust or a charitable remainder
unitrust (described in section 664).

(9) Denial of double deduction

Nothing in this section or any other provi-
sion of this chapter shall allow the value of
any interest in property to be deducted under
this chapter more than once with respect to
the same decedent.
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(10) Specific portion

For purposes of paragraphs (5), (6), and
(M)(B)(iv), the term ‘“‘specific portion” only in-
cludes a portion determined on a fractional or
percentage basis.

(c) Definition

For purposes of this section, an interest in
broperty shall be.considered.as-passing-from-the. —
decedent to any person if and only if—

(1) such interest is bequeathed or devised to
such person by the decedent;

(2) such interest is inherited by such person
from the decedent;

(3) such interest is the dower or curtesy in-
terest (or statutory interest in lieu thereof) of
such person as surviving spouse of the dece-
dent;

(4) such interest has been transferred to such
person by the decedent at any time;

(5) such interest was, at the time of the dece-
dent’s death, held by such person and the dece-
dent (or by them and any other person) in
joint ownership with right of survivorship;

(6) the decedent had a power (either alone or
in conjunction with any person) to appoint
such interest and if he appoints or has ap-
pointed such interest to such person, or if such
person takes such interest in default on the re-
lease or nonexercise of such power; or

(7) such interest consists of proceeds of in-
surance on the life of the decedent receivable
by such person.

Except as provided in paragraph (5) or (6) of sub-
section (b), where at the time of the decedent's
death it is not possible to ascertain the particu-
lar person or persons to whom an interest in
property may pass from the decedent, such in-
terest shall, for purposes of subpara,gra.phs A)
and (B) of subsection (b)(1), be considered as
passing from the decedent to a person other
than the surviving spouse.

(d) Disallowance of marital deduction where sur-

viving spouse not United States citizen
(1) In general

Except as provided in paragraph (2), if the
surviving spouse of the decedent is not a citi-
zen of the United States—

(A) no deduction shall be allowed under
subsection (a), and
(B) section 2040(b) shall not apply.
(2) Marital deduction allowed for certain trans-
fers in trust

(A) In general

Paragraph (1) shall not apply to any prop-
erty passing to the survwmg spouse in a
qualified domestic trust.

(B) Special rule

If any property passes from the decedent
to the surviving spouse of the decedent, for
purposes of subparagraph (A), such property
shall be treated as passing to such spouse in
a qualified domestic trust if—

(i) such property is transferred to such a
trust before the date on which the return
of the tax imposed by this chapter is made,
or

(i1) such property is irrevocably assigned
to such a trust under an irrevocable as-
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signment made on or before such date
which is enforceable under local law.
(3) Allowance of credit to certain spouses
If— "
(A) property passes to the surviving spouse
of the decedent (hereinafter in this para-
graph referred to as the “first decedent’®),
duction would he allowable under subsection
(a) with respect to such property, and
(C) such surviving spouse dies and the es-
tate of such surviving spouse is subject to
the tax imposed by this chapter,

the Federal estate tax paid (or treated as paid
under section 2056A(b)(7)) by the first decedent
with respect to such property shall be allowed
as a credit under section 2013 to the estate of
such surviving spouse and the amount of such
credit shall be determined under such section

without regard to when the first decedent died’

and without regard to subsection (d)(3) of such
section. :

(4) Special rule where resident spouse becomes
citizen
Paragraph (1) shall not apply if—

(A) the surviving spouse of the decedent
becomes a citizen of the United States be-
fore the day on which the return of the tax
imposed by this chapter is made, and

_(B) such spouse was a resident of the
United States at all times after the date of
the death of the decedent and before becom-
ing a citizen of the United States.

(5) Reformations permitted
(A) In general

In the case of any property with respect to
which a deduction would be allowable under
subsection (a) but-for this subsection, the de-
termination of whether a trust is a qualified
domestic trust shall be made—

(i) as of the date on which the return of
the tax imposed by this chapter is made,
or

(ii) if a judicial proceeding is commenced
on or before the due date (determined with
regard to extensions) for filing such return
o change such trust into a trust which is
a qualified domestic trust, as of the time
when the changes pursuant to such pro-
ceeding are made.

(B) Statute of limitations

If a judicial proceeding described in sub-
paragraph (A)(il) is commenced with respect
to any trust, the period for assessing any de-
ficiency of tax attributable to any failure of
such trust to be a qualified domestic trust
shall not expire before the date 1 year after
the date on which the Secretary is notified
that the trust has been changed pursuant to
such judicial proceeding or that such pro-
ceeding has been terminated.

(Aug. 16, 1954, ch. 736, 68A Stat. 392; Pub. L.
89-621, §1(a), Oct. 4, 1966, 80 Stat. 872; Pub. L.
94-455, title XIX, §1902(a)(12)(A), title XX,
§§2002(a), 2009(b)(4)(D), (E), Oct. 4, 1976, 90 Stat.
1805, 1854, 1894; Pub. L. 95-600, title VII,
§702(g)(1), (2), Nov. 6, 1978, 92 Stat. 2930; Pub. L.

TITLE 26—INTERNAL REVENUE CODE §2056

97-34, title IV, §408(a)(1), (d)(1), Aug. 13, 1981, 95
Stat. 301, 302; Pub. L. 97-448, title I, §104(a)(2)(A),
(8), Jan. 12, 1983, 96 Stat. 2380, 2381; Pub. L.
98-369, div. A, title X, §1027(a), July 18, 1984, 98
Stat. 10381; Pub. L. 100-647, title V, §5033(a)(l),
title VI, §6152(a), Nov. 10, 1988, 102 Stat. 3670,
3725; Pub. L. 101-239, title VII, §7815(d)(4)(A), (5),
(6), (8), 7816(q), Dec. 19, 1989, 103 Stat. 2415, 2418,

24237 Pub. L. 101-508; title XTI, §§11701()(L), ~

11702(g)(5), Nov. 5, 1990, 104 Stat. 1388-513,
1388-516; Pub. L. 102-486, title XIX, §1941(a), Oct.
24, 1992, 108 Stat. 3086; Pub. L. 105-34, title XIII,
§1311(a), title XV, §1530(c)(8), Aug. 5, 1997, 111
Stat. 1044, 1078.)

AMENDMENTS

1997—Subsec. (b)(7TXC). Pub. L. 105-34, §1311(a), in-
serted “(or, in the case of an interest in an annuity
arising under the community property laws of a State,
included in the gross estate of the decedent under sec-
tion 2033)" after “‘section 2039,

Subsec. (b)(8). Pub. L. 105-34, §1530(c)(8), amended par.
(8) generally. Prior to amendment, par. (8) read as fol-
lows:

“(8) SPECIAL RULE FOR CHARITABLE REMAINDER
TRUSTS.—

“(A) IN GENERAL.—If the surviving spouse of the de-
cedent is the only noncharitable beneficiary of a
qualified charitable remainder trust, paragraph (1)
shall not apply to any interest in such trust which
passes or has passed from the decedent to such sur-
viving spouse.

“(B) DEFINITIONS.—For purposes of subparagraph
(A)— ’

‘(i) NONCHARITABLE BENEFICIARY.—The term ‘non-
charitable beneficiary’ means any beneficiary of
the qualified charitable remainder trust other than

an organization described in section 170(c).

‘(i) QUALIFIED CHARITABLE REMAINDER TRUST.—

The term ‘qualified charitable remainder trust’

means a charitable remainder annuity trust or

charitable remainder unitrust (described in section

664).”

- 1992—Subsec. (b)(10). Pub. L. 102-486 added par. (10).
1990—Subsec. (d)(3). Pub. L. 101-508, §11702(g)(5), sub-
stituted “section 2086A(b)(7)’ for “‘section 2056A(b)(6)".

Subsec. (d)(4), (5). Pub. L. 101-508, §11701(1)(1), redesig- -
nated par. (4) relating to reformations permitted as
par. (5).

1989—Subsec. (b)(TX(C). Pub. L. 101-239, §7816(q), in-
serted ‘“‘included in the gross estate of the decedent
under section 2039 after ‘‘an annuity”.

Subsec. (A)2)(B). Pub. L. 101-239, §7815(d)(4)(A), sub-
stituted “Special rule” for “Property passing outside of
probate estate’” in heading and amended text generally.
Prior to amendment, text read as follows: “‘If any prop-
erty passes from the decedent to the surviving spouse
of the decedent outside of the decedent’s probate es-
tate, for purposes of subparagraph (A), such property
shall he treated as passing to such spouse in a qualified
domestic trust if such property is transferred to such a
trust hefore the day on which the return of the tax im-
posed by section 2001 is made.”

Subsec. (d)(3). Pub. L. 101-239, §7815(d)(6), substituted
“this chapter” for “section 2001 in subpar. (C) and in-
serted “‘and without regard to subsection (d)(3) of such
section’ after ‘‘first decedent died” in concluding pro-
visions.

Subsec. (4)(4). Pub. L. 101-239, §7815¢d)(8), added nar.
(4) relating to reformations permitted.

Pub. L. 101-239, §7815(d)(5), added par. (4) relating to
special rule where resident spouse becomes citizen.

1988—Subsec. (D)7T)(C). Pub. L. 100-647, §6152(a), added
subpar. (C). :

Subsec. (d). Pub. L. 100-647, §5033(a)(1), added subsec.
(d). .
1984—Subsec. (M(THBYIINI). Pub. L. 98-369 inserted
, or has a usufruct interest [or life in the property’.
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458-53-200 Title 458 WAC: Revenue, Department of
STEP 2 - APPLICATION OF STRATUM RATIOS TO ACTUAL COUNTY ASSESSED VALUES
M @) 3)
County Market
Value Related
Actual County to Actual Assessed
Personal Property : Value
. Stratum Assessed Values - ... ... __Ratio_ . (Col:-1 +Col2) ~ - - — = —
$0-74,999 $21,500,000 773 $27,813,713
75,000 - 249,999 23,000,000 528 43,560,606
Over - 250,000 50,000,000 .885 56,497,175
WAC 458-53-070 (4)(a)
' Properties - 0 0
Totals _ $94,500,000 + $127,871,499 =73.9
County Indicated
Personal Property Ratio 73.9%

[Statutory Authority: RCW 84.08.010, 84.08.070 and 84.48.075. 96-05-002, § 458-53-160, filed 2/8/96, effective 3/10/96; 94-05-064, § 458-53-160, filed
2/11/94, effective 3/14/94. Statutory Authority: RCW 84.48.075. 87-12-029 (Order PT 87-5), § 458-53-160, filed 5/29/87; 86-21-004 (Order PT 86-6), § 458-
53-160, filed 10/2/86; 84-14-039 (Order PT 84-2), § 458-53-160, filed 6/29/84; 79-1 1-029 (Order PT 79-3), § 458-53-160, filed 10/11/79. Formerly WAC 458-

52-100]

"WAC 458-53-200 Certification of county prelimi-
nary and indicated ratios—Review. (1) Preliminary ratio
certified to assessor. The department shall annually deter-
mine the real property and personal property preliminary
ratios for each county and shall certify these ratios to the
county assessor on or before the first Monday in September.

(2) Request for review. Upon request of the assessor, a
landowner, or an owner of an intercounty public utility or pri-
vate car company, the department shall review the county's
preliminary ratio with the requesting party and may make any
changes indicated by such review. This review shall take
place between the first and third Mondays of September. If
the department does not certify the preliminary ratios as
required by subsection (1) of this section, the review period
shall extend for two weeks from the date of certification.

= (3) Certification of indicated ratios. Prior to equaliza-
tion of assessments pursuant to RCW 84.48.080 and after the
third Monday of September, the department shall certify to
each county assessor the indicated real and personal property
ratios for that county.

[Statutory Authority: RCW 84.08.010, 84.08.070 and 84.48.075. 96-05-002,

§ 458-53-200, filed 2/8/96, effective 3/10/96. Statutory Authérity: RCW

84.48.075. 84-14-039 (Order PT 84-2), § 458-53-200, filed 6/29/84; 79-11-

;)29 (Order PT 79-3), § 458-53-200, filed 10/11/79. Formerly WAC 458-52-
40.]

WAC 458-53-210 Appeals. If an assessor, landowner,.

or owner of an intercounty tility or private car company has
reviewed the ratio study as provided in WAC 458-53-200,
that person or company may appeal the department's indi-
cated ratio determination, as certified for that county, to the
state board of tax appeals pursuant to RCW 82.03.130(5).
The appeal to the state board of tax appeals must be filed not
later than fifteen days after the date of mailing of the certifi-
cation.

[Statutory Authority: RCW 84.08.010, 84.08.070 and 84.48.075. 96-05-002,

§ 458-53-210, filed 2/8/96, effective 3/10/96. Statutory Authority: RCW -

84.48.075. 84-14-039 (Order PT 84-2), § 458-53-210, filed 6/29/84; 79-11-
(1)29 (Order PT 79-3), § 458-53-210, filed 10/11/79. Formerly WAC 458-52-
50] .

[Title 458 WAC—p. 544]

® Chapter 458-57 WAC

STATE OF WASHINGTON ESTATE AND TRANSFER
TAX REFORM ACT RULES

WAC

458-57-005
458-57-015

458-57-017

Nature of estate tax, definitions.
Valuation of property, property subject to estate tax, .
" how to calculate the tax.

Property subject to generation-skipping transfer tax,
how to calculate the tax, allocation of generation-
skipping transfer exemption.

Determining the tax liability of nonresidents.

Washington estate tax return to be filed—Penalty for

- late filing—Interest on late payments—Waiver or
cancellation of penalty—Application of payment.

Administration of the tax—Releases, amended returns,
and refunds. _ :

Nature of estate tax, definitions.

Valuation of property, property subject to estate tax, and
how to calculate the tax.

Apportionment of tax when there are out-of-state assets.

‘Washington estate tax return to be filed—Penalty for
late filing—Interest on late payments—Waiver or
cancellation of penalty—Application of payment.

Administration of the tax—Releases, amended returns,
refunds, and statute of limitations.

Farm deduction.

Escheat estates and absentee distributee (missing heir)

property.

458-57-025
458-57-035

458-57-045

458-57-105
458-57-115

458-57-125
458-57-135

458-57-145

458-57-155
458-57-165

DISPOSITION OF SECTIONS FORMERLY
CODIFIED IN THIS CHAPTER

Scope of rules. [Statutory Authority: RCW 82.01.060,
83.36.005, and chapters 83.01 through 83.52 RCW. 80-
03-048 (Order IT 80-1), § 458-57-010, filed 2/21/80.]
Repealed by 83-17-033 (Order IT 83-2), filed 8/11/83.
Statutory Authority: RCW 83.100.100. Later promul-
gation, see WAC 458-57-510.

Nature of inheritance tax. [Statutory Authority: RCW
82.01.060, 83.36.005, and chapters 83.01 through 83.52
RCW. 80-03-048 (Order IT 80-1), § 458-57-020, filed
2/21/80.] Repealed by 83-17-033 (Order IT 83-2), filed
8/11/83. Statutory Authority: RCW 83.100.100. Later
promulgation, see WAC 458-57-520.

Property subject to inheritance tax. [Statutory Author-
ity: RCW 82.01.060, 83.36.005, and chapters 83.01
through 83.52 RCW. 80-03-048 (Order IT 80-1), § 458-
57-030, filed 2/21/80.] Repealed by 83-17-033 (Order
IT 83-2), filed 8/11/83. Statutory Authority: RCW
83.100.100. Later promulgation, see WAC 458-57-530.
Jurisdiction—Domicile of decedent. [Statutory Author-
ity: RCW 82.01.060, 83.36.005, and chapters 83.01
through 83.52 RCW. 80-03-048 (Order IT 80-1), § 458-

(2007 Ed.)

458-57-010

458-57-020

458-57-030

458-57-040
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458-57-105

if one was filed. The final determination of the amount of -

taxes due from the estates that have filed federal returns is
contingent on receipt of a copy of the final closing letter
issued by the Internal Revenue Service (IRS). The depart-
ment may require additional information to substantiate
information provided by those estates that are not required to
file federal returns. The release issued by the department will

not bind or estop the department in the event of a misrepre-

sentation of facts.

(3) Amended returns. An amended state return must be
filed with the department within five days after any amended
federal return is filed with the IRS and must be accompanied
by a copy of the amended federal return.

(a) Any time that the amount of federal tax due is
adjusted or when there is a final determination of the federal
tax due the person responsible must give written notification
to the department. This notification must include copies of
any final examination report, any compromise agreement, the
state tax closing letter, and any other available evidence of
the final determination.

(b) If any amendment, adjustment or final determination
results in additional state estate tax due, interest will be calcu-
lated on the additional tax due at the annual variable interest
rate described in RCW 82.32.050(2).

(4) Refunds. Only the personal representative or the
personal representative's retained counsel may make a claim
for a refund of overpaid tax. If the application for refund,
with supporting documents, is filed within four months after
an adjustment or final determination of tax liability, the
department shall pay interest until the date the refund is
mailed. If the application for refund, with supporting docu-

- ments, is filed after four months after the adjustment or final
- determination, the department shall pay interest only until the

end of the four-month period. Any refund issued by the
department will include interest at the existing statutory rate
defined in RCW 82.32.050(2), computed from the date the
overpayment was received by the department until the date it
is mailed to the estate's representative. RCW 83.100.130(2).
[Statutory Authority: RCW 83.100.047 and 83.100.200. 06-07-051, § 458-
57-045, filed 3/9/06, effective 4/9/06. Statutory Authority: RCW
83.100.200. 02-18-078, § 458-57-045, filed 8/30/02, effective 9/30/02; 00-
19-012, § 458-57-045, filed 9/7/00, effective 10/8/00; 99-15-095, § 458-57-
045, filed 7/21/99, effective 8/21/99.]

WAC 458-57-105 Nature of estate tax, definitions. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and describes the nature of Washington
state's estate tax as it is imposed by chapter 83.100 RCW
(Estate and Transfer Tax Act). It also defines terms that will
be used throughout chapter 458-57 WAC (Washington Estate
and Transfer Tax Reform Act rules). The estate tax rule on
the nature of estate tax and definitions for deaths occurring on
or before May 16, 2005, can be found in WAC 458-57-005.

(2) Nature of Washington's estate tax. The estate tax
is neither a property tax nor an inheritance tax. It is a tax
imposed on the transfer of the entire taxable estate and not
upon any particular legacy, devise, or distributive share.

(2) Relationship of Washington's estate tax to the fed-
eral estate tax. The department administers the estate tax
under the legislative enactment of chapter 83.100 RCW,
which references the Internal Revenue Code (IRC) as it

[Title 458 WAC—p. 552]

Title 458 WAC: Revenue, Department of

existed January 1, 2005. Federal estate tax law changes
enacted after January 1, 2005, do not apply to the reporting
requirements of Washington's estate tax. The department will
follow federal Treasury Regulations section 20 (Estate tax
regulations), in existence on January 1, 2005, to the extent
they do not conflict with the provisions of chapter 83.100
RCW or 458-57 WAC. For deaths occurring January 1, 2009,

“and after, Washington has different estate tax reporting and

filing requirements than the federal government. There will
be estates that must file an estate tax return with the state of
Washington, even though they are not required to file with
the federal government. The Washington state estate and
transfer tax return and the instructions for completing the
return can be found on the department's web site at http://-
www.dor.wa.gov/ under the heading titled forms. The return
and instructions can also be requested by calling the depart-
ment's estate tax section at 360-570-3265, option 2.

(b) Lifetime transfers. Washington estate tax taxes llfe-
time transfers only to the extent included in the federal gross
estate. The state of Washington does not have a gift tax.

-(3) Definitions. The following terms and definitions are
applicable throughout chapter 458-57 WAC:

‘(a) "Absentee distributee” means any person who is the
beneficiary of a will or trust who has not been located;

(b) "Decedent" means a deceased individual;

(c) "Department" means the department of revenue, the
director of that department, or any employee of the depart-
ment exercising authority lawfully delegated to him by the
director;

(d) "Bscheat" of an estate means that whenever any per-
son dies, whether a resident of this state or not, leaving prop-
erty in an estate subject to the jurisdiction of this state and
without being survived by any person entitled to that same

* property under the laws of this state, such estate property

shall be designated escheat property and shall be subject to
the provisions of RCW 11.08.140 through 11.08.300;

(€) "Federal return" means any tax return required by
chapter 11 (Estate tax) of the Internal Revenue Code;

(f) "Federal tax" means tax under chapter 11 (Estate tax)
of the Internal Revenue Code;

(g) "Federal taxable estate" means the taxable estate as
determined under chapter 11 of the Internal Revenue Code
without regard to:

(1) The termination of the federal estate tax under section
2210 of the IRC or any other provision of law; and

(ii) The deduction for state estate, inheritance, legacy, or-
succession taxes allowable under section 2058 of the IRC.

(h) "Gross estate" means "gross estate" as defined and
used in section 2031 of the Internal Revenue Code;

(i) "Internal Revenue Code" or "IRC" means, for pur-
poses of this chapter, the United States Internal Revenue
Code of 1986, as amended or renumbered on January 1,
2005;

(j) "Person" means any individual, estate, trust, receiver,
cooperative association, club, corporation, company, firm,
partnership, joint venture, syndicate, or other entity and, to
the extent permitted by law, any federal, state, or other gov-
ernmental unit or subdivision or agency, department or
instrumentality thereof;

(k) "Person required to file the federal return" means any
person required to file a return required by chapter 11 of the

(2007 Ed)
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Internal Revenue Code, such as the personal representative:
(executor) of an estate;

(1) "Property," when used in reference to an estate tax
transfer, means property included in the gross estate;

(m) "Resident" means a decedent who was domiciled in
Washington at time of death;

(n) "State return" means the Washington estate tax return
required by RCW 83.100.050;

_ (0) "Taxpayer" means a person upon whom tax is
imposed under this chapter, including an estate or a person
liable for tax under RCW 83.100.120;

(p) "Transfer" means "transfer" as used in section 2001
of the Internal Revenue Code. However, "transfer" does not
include a qualified heir disposing of an interest in property
qualifying for a deduction under RCW 83.100.046;

(q) "Washington taxable estate" means the "federal tax-
able estate™:

(i) Less one million five hundred thousand dollars for
decedents dying before January 1, 2006, or two million dol-
lars for decedents dying on or after January 1, 2006;

(ii) Less the amount of any deduction allowed under
RCW 83.100.046 as a farm deduction;

(iii) Less the amount of the Washington qualified termi-

nable interest property (QTIP) elecnon made under RCW -

83.100.047,

(1V) Plus any amount deducted from the federal estate
pursuant to IRC § 2056 (b)(7) (the federal QTIP election);

(v) Plus the value of any trust (or portion of a trust) of
which the decedent was income beneficiary and for which a
Washington QTIP election was prewously made pursuant to
RCW 83.100.047; and

(vi) Less any amount included in the federal taxable
estate pursuant to IRC § 2044 (inclusion of amounts for
which a federal QTIP election was previously made).

[Statutory Authority: RCW 83.100.047 and 83.100.200. 06-07-05 1, § 458-
57-105, filed 3/9/06, effective 4/9/06.]

WAC 458-57-115 Valuation of property, property
subject to estate tax, and how to calculate the tax. (1)
Introduction. This rule applies to deaths occurring on or
after May 17, 2005, and is intended to help taxpayers prepare
their return and pay the correct amount of Washington state
estate tax. It explains the necessary steps for determining the
tax and provides examples of how the tax is calculated. The
estate tax rule on valuation of property etc., for deaths occur-
ring on or before May 16, 2005, can be found in WAC 458-
57-015.

Estate and Transfer Tax Reform Act

458-57-115

(2) Determining the property subject to Washing-
ton's estate tax.

(a) General valuation information. The value of every
item of property in a decedent's gross estate is its date of
death fair market value. However, the personal representative
may elect to use the alternate valuation method under section
2032 of the Internal Revenue Code (IRC), and in that case the
value is the fair market value at that date, including the
adjustments prescribed in-that section of the IRC. The-valua="-
tion of certain farm property and closely held business prop-
erty, properly made for federal estate tax purposes pursuant
to an election authorized by section 2032A of the 2005 IRC,
is binding on the estate for state estate tax purposes.

(b) How is the gross estate determined? The first step
in determining the value of a decedent's Washington taxable
estate is to determine the total value of the gross estate. The
value of the gross estate includes the value of all the dece-
dent's tangible and intangible property at the time of death. In
addition, the gross estate may include property in which the
decedent did not have an interest at the time of death. A dece-
dent's gross estate for federal estate tax purposes may there-
fore be different from the same decedent's estate for local
probate purposes. Sections 2031 through 2046 of the IRC
provide a detailed explanation of how to determine the value
of the gross estate.

(c) Deductions from the gross estate. The value of the
federal taxable estate is determined by subtracting the autho-
rized exemption and deductions from the value of the gross
estate. Under various conditions and limitations, deductions
are allowable for expenses, indebtedness, taxes, losses, char-
itable transfers, and transfers to a surviving spouse. While
sections 2051 through 2056A. of the IRC provide a detailed
explanation of how to determine the value of the taxable
estate the following areas are of special note:

(i) Funeral expenses.

(A) Washington is a community property state and under
Estate of Julius C. Lang v. Commissioner, 97 Fed. 2d 867

- (9th Cir. 1938) affirming the reasoning of Wittwer v. Pember-

ton, 183 Wash. 72, 76, 61 P.2d 993 (1936) funeral expenses
reported for a married decedent must be halved. Administra-
tive expenses are not a community debt and are reported at
100%.

(B) Example. John, a married man, died in 2005 with an
estate valued at $2.5 million. On Schedule J of the federal
estate tax return listed following as expenses:

SCHEDULE J - Funeral Expenses and Expenses Incurred in Administering Property Subject to Claims
Ttem Number Description Expense Amount Total Amount
1 A. Funeral expenses: Burial and services $4,000
(1/2 community debt) {$2,000)
Total funeral expenses. ........... $2,000
B. Administration expenses:
1. Executors' commissions - amount estlmated/agreed upon paid. (Strike out the words $10,000
thatdonotapply.). . ..o
2. Attomney fees - amount est1mated/agreed upon/paid. (Strike out the words that do not $5,000
E:10) 012 NP T
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The funeral expenses, as a community debt, were prop-
erly reported at 50% and the other administratiori expenses
were properly reported at 100%. o

(i) Mortgages and liens on real property. Real prop-
erty listed on Schedule A should be reported at its fair market
value without deduction of mortgages or liens on the prop-

erty. Mortgages and liens are reported and deducted using
".. Schedule-K. : S S

(iii) Washington qualified terminable interest prop-
erty (QTIP) election.

(A) A personal representative may choose to make a
larger or smaller percentage or fractional QTIP election on
the Washington return than taken on the federal return in
order to reduce Washington estate liability while making full
use of the federal unified credit. .

(B) Section 2056 (b)(7) of the IRC states that a QTIP
election is irrevocable once made. Section 2044 states that
the value of any property for which a deduction was allowed
under section 2056 (b)(7) miust be included in the gross estate
of the recipient. Similarly, a QTIP election made on the
Washington return is irrevocable, and a surviving spouse who
receives property for which a Washington QTIP election was
made must include the value of the remaining property in his
or her gross estate for Washington estate tax purposes. If the
value of property for which a federal QTIP election was made
is different, this value is not includible in the surviving
spouse's gross estate for Washington estate tax purposes;
instead, the valug of property for which 2 Washington QTIP
election was made is includible. .

(C) The Washington QTIP election must adequately
identify the assets, by schedule and item number, included as
part of the election, either on the return or, if those assets have
not been determined when the estate tax return is filed, on a
statement to that effect, prepared when the assets are defini-

tively identified. Identification of the assets is necessary

when reviewing the surviving spouse's return, if a return is
required to be filed. This statement may be filed with the
department at that time or when the surviving.spouse's estate
tax return is filed.

(D) Example. A decedent dies in 2009 with a gross
estate of §5 million. The decedent established a QTIP trust
for the benefit of her surviving spouse in an amount to result
in no federal estate tax. The federal unified credit is $3.5 mil-
lion for the year 2009. In 2009 the Washington statutory
deduction is $2 million. To pay no Washington estate tax the
personal representative of the estate has the option of electing
a larger percentage or fractional QTIP election resulting in
the maximization of the individual federal unified credit and
paying no tax for Washington purposes. o

The federal estate tax return reflected the QTIP election

with a percentage value to pay no federal estate tax. On the _

Washington return the personal representative elected QTIP
treatment on a percentage basis in an amount so no Washing-
ton estate tax is due. Upon the surviving spouse's death the
assets remaining in the Washington QTIP trust must be
included in the surviving spouse's gross estate.

(iv) Washington qualified domestic trust (QDOT)
election.

(A) A deduction is allowed for property passing to a sur-
viving spouse who is not a U.S. citizen in a qualified domes-
tic trust (a "QDOT"). An executor may elect to treat a trust as
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a QDOT on the Washington estate tax return even though no
QDOT election is made with respect to the trust on the fed-
eral return; and also may forgo making an election on the
Washington estate tax return to treat a trust as a QDOT even
though a QDOT election is made with respect to the trust on
the federal return. An election to treat a trust as a QDOT may
not be made with respect to a specific portion of an entire

- trust that otherwise wouldqualify for the marital deduction,

but if the trust is actually severed pursuant to authority
granted in the governing inistrument or under local law prior
to the due date for the election, a QDOT election may be
made for any one or more of the severed trusts. _
(B) A QDOT election may be made on the Washington
estate tax return with respect to property passing to the sur-
viving spouse in a QDOT, and also with respect to property
passing to the surviving spouse if the requirements of IRC
section 2056 (d)(2)(B) are satisfied. Unless specifically
stated otherwise herein, all provisions of sections 2056(d)

. and 2056A of the IRC, and the federal regulations promul-
‘gated thereunder, are applicable to a Washington QDOT

election. Section 2056A(d) of the IRC states that a QDOT
election is irrevocable once made. Similarly, a QDOT elec-
tion made on the Washington estate tax return is irrevocable.
For purposes of this subsection, a QDOT means, with respect
to any decedent, a trust described in IRC section 2056A(a),
provided, however, that if an election is made to treat a trust
as a QDOT on the Washington estate tax return but no QDOT
election is made with respect to the trust on the federal retirn:

(D) The trust must have at least one trustee that is an indi:
vidual citizen of the United States resident in Washington
state, or a corporation formed under the laws of the state of
Washington, or a bank as defined in IRC section 581 that is
authorized to transact business in, and is transacting business
in, the state of Washington (the trustee required under this
subsection is referred to herein as the "Washington T: Tustee");

(I) The Washington Trustee must have the right to with-
hold from any distribution from the trust (other than a distri-
bution of income) the Washington QDOT tax imposed on
such distribution; :

(IID) The trust must be maintained and administered
under the laws of the state of Washington; and .

, (IV) The trust niust meet the additional requirements
intended to ensure the collection of the Washington QDOT
tax set forth in (c)(iv)(D) of this subsection. ‘

(C) The QDOT election must adequately identify the
assets, by schedule and item number, included as part of the
election, either on the return, or, if those assets have not been
determined when the estate tax return is filed, or a statement
to that effect, ptepared when the assets are definitively iden-
tified. This statement may be filed with the department at that
time or when the first taxable event with respect to the trust is
reported to the department.

(D) In order to qualify as a QDOT, the following require-
ments regarding collection of the Washington QDOT tax
must be satisfied. :

() Ifd QDOT election is made to treat a trust as a QDOT
on both the federal and Washington estate tax returns, the
Washington QDOT election will be valid so long as the trust
satisfies the statutory requirements of Treas. Reg. Section
20.2056A-2(d).
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(II) If an election is made to treat a trust as a QDOT only
on the Washington estate tax return, the following rules
apply:

If the fair market value of the trust assets exceeds $2 mil-
lion as of the date of the decedent's death, or, if applicable,
the alternate valuation date, the trust must comply with Treas.
Reg. Section 20.2056A-2 (d)(1)(i), except that: If the bank
trustee alternative is used, the bank must be a bank that is

 authorized to transact business in, and is transacting business
in, the state of Washington, or a bond or an irrevocable letter

of credit meeting the requirements of Treas. Reg. Section
20.2056A-2 (d)(1)(1)(B) or (C) must be furnished to the
department.

If the fair market value of the trust assets is $2 million or
less as of the date of the decedent's death, or, if applicable, the
alternate valuation date, the trust must comply with Treas.
Reg. Section 20:2056A-2 (d)(1)(ii), except that not more than
35 percent of the fair market value of the trust may be com-
prised of real estate located outside-of the state of Washing-

‘ton.

A taxpayer may request approval of an alternate plan or
arrangement to assure the collection of the Washington
QDOT tax. If such plan or arrangement is approved by the
department, such plan or arrangement will be deemed to meet
the requirements of this (c)(iv)(D).

(E) The Washington estate tax will be imposed on:

() Any distribution before the date of the death of the
surviving spouse from a QDOT (except those distributions
excepted by IRC section 2056A (b)(3)); and

(II) The value of the property remaining in the QDOT on
the date of the death of the surviving spouse (or the spouse's
deemed date of death under IRC section 2056A. (b)(4)). The
tax is computed using Table W. The tax is due on the date
specified in IRC section 2056A (b)(5). The tax shall be
reported to the department in a form containing the informa-
tion that would be required to be included on federal Form
706-QDT with respect to the taxable event, and any other
information requested by the department, and the computa-
tion of the Washington tax shall be made on a supplemental
statement. If Form 706-QDT is required to be filed with the
Internal Revenue Service with respect to a taxable event, a
copy of such form shall be provided to the department. Nei-
ther the residence of the surviving spouse or other QDOT
beneficiary nor the situs of the QDOT assets are relevant to
the application of the Washington tax. In other words, if
Washington state estate tax would have been imposed on
property passing to a QDOT at the decedent's date of death

458-57-115

but for the deduction allowed by this subsection
(©)@Av)(E)(ID), the Washington tax will apply to the QDOT at
the time of a taxable event as set forth in this subsection
(©)Av)(E)(II) regardless of, for example, whether the distribu-
tion is made to a beneficiary who is not a resident of Wash-
ington, or whether the surviving spouse was a nonresident of
Washington at the date of the surviving spouse's death.

(F) If the surviving spouse of the decedent becomes a cit-

izen of the United States and complies with the requirements

of section 2056A. (b)(12) of the IRC, then the Washington tax
will not apply to: Any distribution before the date of the
death of the surviving spouse from a QDOT; or the value of
the property remaining in the QDOT on the date of the death
of the surviving spouse (or the spouse's deemed date of death
under IRC section 2056A (b)(4)).

(d) Washington taxable estate. The estate tax is
imposed on the "Washington taxable estate." The "Washing-
ton taxable estate" means the "federal taxable estate":

(@) Less one million five hundred thousand dollars for
decedents dying before January 1, 2006, or two million dol-

 lars for decedents dying on or after January 1, 2006;

(if) Less the amount of any deduction allowed under
RCW 83.100.046 as a farm deduction;

(iii) Less the amount of the Washington quahﬁed termi- -

nable interest property (QTIP) election made under RCW
83.100.047;

(iv) Plus any amount deducted from the ,federal estate

pursuant to IRC § 2056 (b)(7) (the federal QTIP election);

. (v) Plus the value of any trust (or portion of a trust) of
which the decedent was income beneficiary and for which a
Washington QTIP election was previously made pursuant to
RCW 83.100.047; and

(vi) Less any amount included in the federal taxable

estate pursuant to IRC § 2044 (inclusion of amounts for .

which a federal QTIP election was previously made).

(€) Federal taxable estate. The "federal taxable estate"
means the taxable estate as determined under chapter 11 of
the IRC without regard to:

(1) The termination of the federal estate tax under section
2210 of the IRC or any other provision of law; and ,

(ii) The deduction for state estate, inheritance, legacy, or
succession taxes allowable under section 2058 of the IRC.

(3) Calculation of Washington's estate tax.

(a) The tax is calculated by applying Table W to the
Washington taxable estate. See (d) of this subsection for the
definition of "Washington taxable estate."

Table W -
The Amount of Tax Of Washington Taxable
Washington Taxable Equals Initial Tax Estate Value Greater
Estate is at Least But Less Than Amount Plus Tax Rate % Than
$0 $1,000,000 10.00% $0

$1,000,000 $2,000,000 $100,000 - 14.00% $1,000,000
$2000,000 $3,000,000 $240,000 15.00% $2,000,000
$3,000,000 $4,000,000 $390,000 16.00% $3,000,000
$4,000,000 . $6,000,000 $550,000 17.00% $4,000,000
$6,000,000 $7,000,000 $890,000 18.00% $6,000,000
$7,000,000 $9,000,000 $1,070,000 18.50% $7,000,000
$9,000,000 $1,440,000 '19.00% $9,000,000
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(b) Examples.

(i) A widow dies on September 25, 2005, leaving a gross
estate of $2.1 million. The estate had $100,000 in expenses
deductible for federal estate tax purposes. Examples of allow-
able expenses include funeral expenses, indebtedness, prop-
erty taxes, and charitable transfers. The Washington taxable
estate equals $500,000.

= Gross estafe T $2;100;000
Less allowable expenses deduction - $100,000
Less $1,500,000 statutory deduction - $1,500,000
Washmgton taxable estate $500,000 -

Based on Table W, the estate tax equals $50,000
($500,000 x 10% Washington estate tax rate).

(ii) John dies on October 13, 2005, with an estate valued
at $3 million. John left $1.5 million to his spouse, Jane, using
the unlimited marital deduction. There is no Washington
estate tax due on John's estate.

Gross estate $3,000,000
Less unlimited marital deduction - $1,500,000
Less $1,500,000 statutory deduction - $1,500,000
Washington taxable estate $0

Although Washington estate tax is not due, the estate is
still required to file a Washington estate tax return along with
a photocopy of the filed and signed federal return and all sup-
porting documentation.

[Statutory Authority: RCW 83.100.047 and 83.100.200. 06-07-051, § 458-
57 115, filed 3/9/06, effective 4/9/06.]

WAC 458-57-125 Apportionment of tax when there
are out-of-state assets. (1) Introduction. This rule applies
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to deaths occurring on or after May 17, 2005, and discusses
how to apportion the estate tax when there is out-of-state
property included in the gross estate. The estate tax rule on
apportionment of estate tax for deaths occurring on or before
May 16, 2005, can be found in WAC 458-57-025.

(2) Calculation of apportioned tax. Apportionment is
allowed for estate property located outside of Washington.

“The amount of tax is determined using Table W._(see WAC_
-458-57-115) multiplied by a fraction. The numerator of the

fraction is the value of the property located in Washington.
The denominator of the fraction is the value of the decedent's

gross estate. Property qualifying for the farm deduction is
excluded from the numerator and denominator of the frac-

"tion. See WAC 458-57-155 (Farm deduction) for additional

information on the farm deduction.

(3) Example. A widow dies in 2006 leaving a gross
estate of $3.1 million. The estate had $100,000 in expenses
deductible for federal estate tax purposes. The decedent also
owned a home in Arizona valued at $300,000.

Gross estate $3,100,000
Less allowable expenses deductlon - $100,000
Less $2 OQO 000 statutory deduction - $2,000,000
‘Washington taxable estate $1,000,000

Based on the tax table, the estate tax equals $100,000
(81,000,000 x 10% Washington estate tax rate). Because the
decedent owned an out-of-state asset, the tax due to Washing-
ton is prorated by multiplying the amount of tax owed by a
fraction. The numerator of the fraction is the value of the
property located in Washington divided by the denominator

- that equals the value of the decedent's gross estate. The frac-

tion is then multiplied by the amount of tax.

(82,800,000 ($3,100,000 - $300,000) / $3,100,000) x $100,000 = $90,323

The estate does not have to pay estate tax to the state of
Arizona in order to reduce the tax owed to Washington. The
estate tax due to Washington is $90,323.

(4) When is property located in Washington? A dece-
dent's estate may have either real property or tangible per-
sonal property located in Washington at the time of death.

(2) All real property physically situated in this state, with.
the exception of federal trust lands, and all interests in such
property, are deemed "located in" Washington. Such interests
include, but are not limited to:

(i) Leasehold interests;

(ii) Mineral interests;

(iii) The vendee's (but not the vendor's) interest in an
executory contract for the purchase of real property;

(iv) Trusts (beneficial interest in trusts of realty); and

(v) Decedent's interest in jointly owned property (e.g.,
tenants in common, joint with right of survivorship).

(b) Tangible personal property of a nonresident decedent
shall be deemed located in Washington only if:

(i) At the time of death the property is situated in Wash-
ington; and .

(i) It is present for a purpose other than transiting the
state.
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(c) Example. A nonresident decederit was a construc-
tion contractor doing business as a sole proprietor. The dece-
dent was constructing a large building in Washington. At the
time of death, any of the decedent's equipment that was
located at the job site in Washington, such as tools, earthmov-
ers, bulldozers, trucks, etc., would be deemed located in
Washington for estate tax purposes. Also, the decedent had
negotiated and signed a purchase contract for speculative
property in another part of Washington. For estate tax pur-
poses, that real property should also be considered a part of

.. the decedent's estate located in Washington.

[Statutory Authority: RCW 83.100.047 and 83.100.200. 06-07-051, § 458-
57-125, filed 3/9/06, effective 4/9/06.]

WAC 458-57-135 Washington estate tax return to be

- filed—Penalty for late filing—Interest on late pay-

ments—Waiver -or cancellation of penalty—Application
of payment. (1) Introduction. This rule applies to deaths
occurring on or after May 17, 2005, and discusses the due
date for filing of Washington's estate tax return and payment
of the tax due. It explains that a penalty is imposed on the
taxes due with the state return when the return is not filed on
or before the due date, and that interest is imposed when the
tax due is not paid by the due date. The rule also discusses the
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