40 NOY 2L PR3 B2
2y EOHALD R, CARPENTER

e R - .- Supreme Court No. 841322
3y : o .. . COANo.27394-6-Il

- THE SUPREME COURT OF THE,STATE OF WASHINGTON

Inre: The Termmatlon ofD R & A R . \: \
STATE OFWASHINGTON ST T
Respondent, L o
DR é‘nd"A.R., :

Petitioners

REPLY BRIEF OF MOTHER, TR~ ..~~~ = =

JAN TRASEN ~.
Attorney for Mother A

WASHINGTON APPELLATE PROJECT.
| 1511 Third Avenue, Suite 701 -
.. Seattle, WA 98101
‘(206) 587-2711




TABLE OF CONTENTS

A. ARGUMENT. ....ooo oo ceeememserneeseemmeesetinenss |

OTHER PARTIES CANNOT ADEQUATELY

REPRESENTCHILDRENSINTERESTS NG
TERMINATION PROCEEDENGS T PR T TN RO wt
B. CONGLUSION. '.vvvvvrsee RSN SURE




TABLE OF AUTHORI‘TIES

Umted States Supreme Court .
- .In re Gault, 387 U, S 1, 87 S. C‘[ 1428 18 L Ed 2d 527 (1967) 4

Mathews v. Eldridge. 424 U.S. 319, 96 s ct. 803,

47 L Bd. 2018 (1976)....... e 2 -

" Federal Courts

“Kenny A ex reiv Perdue, 356 F. Supp 20 1353 . S
+ (ND.Ga. 2005) ... TR I R
'Roe v. Conn, 417F Supp 769 (IVI D Aia 1976)1 |
| State.céuui‘rté AR o
* In re Kaposos, 468 Pa. 50, 360 A.2d 174 {1976)........ 2 G
 In the Matter of Jamis T.T., 191 A.D:2d 132, 500N.Y.8.20892 . .
- (N.Y. App. Div. 3d Dep't 1993) ...... it et rdeere e _._.....1 e |
SAW., 856 P. 2d 286 (OKI. 1993)....vecv v _..,:.i.,fé' ST
| Veazey v, Veazev 560 P.2d 382 (Alaska 1977)2 :
| Statutes N | . |
RCW'13.32A,1'60(1)(<:)..........................,.....-'..-..-.'. ......... oo
RCW 13.32A. 192(1)(c) ................... ..... S
RCW 13.34.180 2 j
'RCW 13.40, 140(2) ....... e ....... il B




- RCW 71.34.710(3)..

" Other Authorltles -

AJohn E. B. Myers Chtldren s Rtghts in the Context of Weifare
Dependency, and the Juvenile Court 8 U. C DaVlS J. Juve L. &

Pol'y 267, 270 (2004) T S I B



A. ARGUMENT.

OTHER PARTIES CANNOT ADEQUATELY
REPRESENT CHILDREN'S INTERESTS IN
TERMINATION PROCEEDINGS.

As the Oklahoma Supreme Court noted"in 1993

I the child is not represerited - by . lndepe‘ndent.
.counsel, the child is caught in. the middle: while each -
ettorney argues from his client's vreWpomt Although, :
each side phrases argumente in terms of the child’s -

_ best interests, each atforniey desires to prévail for his * " :

client, who is not the child. But when'the 'tiial couit. -
appoints an attorney for the child, test[mony is

- presented and cross-examination is done by .an -
advocate whose only interest |s the we!fare of the
child.

- S.AVY. 856 P.2d 286, 289 (Okla. 1993). This declatation that only -

~ an attorney ¢an adequately protect a'chi'ld's‘fintereets in te'rmi'netien -

of parental rlghts proceedings (TPRS) has been relterated by

numerous state and federal courts in recent decades See Kenny .

" A.exrel v. Perdug, 356 F. Supp. 2d 1353, 1361 (ND Ga: 2005) n

the Matter of Jamie T. T 191 A D. 2d- 132 136 599 N Y.S. 2d 892

(N.Y. App. Div. 3d Dep't 1993), Roev Conn 417F Supp. 769 780 'j .
'(M.D. Ala. 1976). | | |

' The State:ighores modern juri'spruden-ce and instead a-s"serts L

that “...the child's interest is usually’ represented by the contendlng o

 parties.” Resp Brief at 35 (citing In re Kapcsos 468 Pa. 50, 5&r 360 .



A.2d 174 (1978)). Th_e-State’s.heavy reliance on Kapcsos, which S

ignores the‘ due process bélancing test of Mathews v. Eldridge, 424

U.S. 319, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976), disregards the = s

- complicated modem realities of TPRs and children's ifberty

" interests at stake in these proceedings. See Kapcsos, 468 Pa. at .
59." o

- Moreover, fhe State’s assertion c;'o'ﬁtrédicits"ihe' b‘asic_r ? " ,._ '_ ,

premise of the adversary system, “that the best dedisionwillbe ™~ =

reached if each interested person has his ‘case pre'sehfed by - .

counse! of unquestionably undivided Ibsfa‘ity.: There i$ no person

" more interested ln a child cuétéd'y dispiite than the child.” Veazey - .

v. Veazey, 560 P.2d 382, 300-91 (Alaska 1977), oveituled on other -

grounds, Deive‘r’t‘v.- 'C_')é'eira,-' 628 P2d 575 (Alaska 1 98'1) (erﬁ:ia"h'a'éisjf‘lf; S

added). Asthe State admits, TPRs dre adversarial proceedings In -

which the State must prove by clear énd_ convincing evidencg the R

required elements in RCW 13.34.180. Resp. Brief at 2-3, 67, *
Other parties in TPRs - children’s parents (who have been -

 separated from their children by the State’s own actions), the State.

"The dissent in Kapgsos noted that, given that children had a rightto :
counsel In dependency proceedings, “since the termination of parental rights jsa .
far more drastic result than. a finding of dependency, it would be inconsistent not
- torequire counsel at the termination proceedings.” 468 Pa. at 59. - o



(which is beholden to its peounlar‘y interes’t‘sl and a Guardian ad :
. Litemn.(GAL) (who has neither legal trainlng nor an attorney-client

relationship with the child) - cannot adeq't‘tately'protect dependent : ‘_
children's interests in thls complex, h|gh stakes Iegal proceedlng
The State has admitted as rnuoh in thls case, concedlng that lVIs
. R’s children’s llberty'lnterests were- not protected by any other' B

~party. The State fa||s to artlculate how D R and A R $ S|tuat|on ts

. different from any other dependent Chl|d mvolved ina TPR

Parents and their attorneys cannot adequately, and- should
not be called upon to protect dependent ch|ldren s mterest in TPRS :
B Kenny A., 356 F Supp 2d at 1359 (there i an mherent confllct of B

" interests’ between a Chl|d and his parent or oaretaker |h a .l |
deprivation proceedlng) (crtmg 1976 Op Atty Geh No 76- 131 at :
237)

Even where the lnterests of parents and chlldren may |

: converge the viewpoints and S|tuatlone ofa parent and child are. _‘
_ always unique. Beoauee of the state s |ntervent|on the’ parent s
‘notina posxtlon to protect the Ch1|d 5 mterests i family mtegnty,
physical llberty, pnvacy, or educatlon Ieadlng up to, during, and
after a TPR. Because the State has interfered with the parent’s role”

of providing care 1o the child as well asthe parent's access to the



. child, the parent and hisfher counsel has limited abllity to profect -
that ¢child from actions that may heip lead to termination, such as
lack of apprepriate mental health and physical care, education'a'lr' |
instability, incarceration or hospltallzatlon or S|bI|ng separatlon

In determmlng whether due process reqwred the : |
” appo:ntment of counse] only in srtuatlons where the parents and
- children disagree (and thus, whether dlscretlonary appeintment of |
counsel would be suﬁlclent) the Inre Gault Court eXpiored the |
State’s view "that Ttlhe parent may be relled upon to protect the
| infant's lnterests " 387 U, S 1, 35 87 s. Ct 1428 The Gault Court
rejected the, State s contentmn that’ parents can’ adequately
represent thetr chlldren s interests in court and that dlscretlonary
appointment of counse! is constltutlonally suffacrent Id. The Court
concluded t_hat due process required that “the. child and his parents -
~ must be netif_ied of the child's right to be represented by counsel...”
id a4, _' |

Again, the State s contentron that parents can represent thelr
dependent children’s mterests ina TPR zgnores the realrtles of a
TPR. ltis quite Ilkely, as it was here for Ms. R that a parent has
ot lived W|th or even seen her chlldren in months or years since G

the filing of the TPR. ltis unclear how.the State expects a parent to-:‘ -



rep‘reeent_her children’s interests whe_n.th'e parent does not have -‘
unfettered access to'he'r children dUrinQ the 'dependency and |

. almost certainly once 'a' TPR eetition: ha_s been filed, '
Furthermore, TPRs may invol-ve- rnor‘e then oné parént a’nd |

- these parties may have widely diverg'ent' inte'i"est'e-'The' pot'en't'ial'fe"r -

conflicting lnterests is' multiplied further ih termlnation cases, such S

as this one, where more than one chlld is anOIVed Acc:ordlngly, |t
is unrealistic to assume that one or both perents Wl|| adequately.
" represent the mtereste of each chlld |

| Flnally, the State’s argument that parents can represent e
~ child's position in.a TPR is |nconS|stent wrth all other Washlngton l

'juvenlle legal proceedlngs where the State is seeklng to place a |

child outsrde of the parents custody.- In none of these proceed[ngs S

is a parent called upon to represent hls/her chl[d’s interests, even
“where those interests may not openly conflict with the child or -
where or where'fhe child remains In the parent's custody d'uri'ng' the' |
 proceeding. See, 6.g, ROW 13. 82A.192(1)(c) (atirisk youth) RCW_’__"“ X
| 13.32A. 160( )c) (chlld in need of servnces) RCW' 71 34 710( )

‘ (civi[ commltment), RCW 13.40.140(2) (juvenile 'offenders).



B. CONCLUSION.

Because “each attorney argues from "his client's viewpoint
[desmng] to prevall for hls c[lent who Is not the chlld y the
unrepresented Chlld is caught in the mlddle S AW., 856 P 2d at |
289. Dependent chlldren in TPR proceedlngs - proceedmg that
~can result in a chlldhood In the State s care o must haVe an »
attorney to advocate forthelr posutlon protect their Iegal nghts 'and "

- present testlmony and cross~e><am|ne W|tnesses S AW., 856 P 2d '

at 289. “[O]nly the appointment of counsel oan effectlvely mltlgate “'f-,f.'

the nsk of srgnlflcant errors in deprlvatlon and TPR proceedlngs

Kenny A., 356 F. Supp. 2d at 136'1.

| Respectfully submitted this 24" day of November, 2010, o
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