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I. INTRODUCTION

The mother, Tonya Roberts, has filed this app‘eal, claiming the
Stevens County Superior Court, erred in terminating her parental fights as
to two of her children D.R. and AR. |

On- Februa;y;', “2004, Ms. Roberts signed .amvoiluntary placemeﬁt
agreement placﬁlg]SR and A.R. iﬁ an out—of—hoine placement with the -
- Department of Children and Family Services. On March 2, 2004, the
Department of Social and Health Services (hereinafter the Department)
filed a Dependency Petition regarding both D.R. and A.R.. RP 26-27.

The Department had several concems regarding Ms. Roberts
including her emotional instability, two attempted suicides, domestic
violence between Ms. Roberts and her boyfriend, Mr. Philemon Perry, |
physical abuse froﬁl Mr. Perry, the children witnessing sexual activity, the
possibility of drug and alcohol use, lack of supervision of the children, and
-the condition of the home. RP 27. Furthermore, the Department was
co’nc¢med over the behavior of D.R. and A.R. which indicated “that
something horribly wrong had been going on in tileir life.” RP 32.

On May 6, 2004, the court found D.R. and A.R dependent, and
entered an order of dependency pursuant to RCW 13.34.030.

Approximately three years after the dependency of D.R. and A.R. was

established, the Department of Social and Health Services petitioned for



termination of parental rights. The court conducted a trial which occurred

over several days: March 20, 2008, April 8, 2008, April 16, 2008,

April 30, 2008, June 10, 2008, and August 25, 2008. After hearingv

testimony from all the partles the court 1ssued a decision tenmnatmg both

Mr. Roberts’ and Ms. Roberts’ parental rights. The court’s findings and

conclusions were supported by the evidence.

A.

Did The Trial Court’s Order Terminating Ms. Roberts
Parental Rights Comport With The Requirements Of Due
Process Of Law?

Did The Trial Court Properly Find That There Is Little
Likelihood That Conditions Could Not Be Remedied In The
Near Future?

Did The Trial Court Properly Find That Continuation Of The
Parent-Child Relationship Would Clearly Diminish The
Children’s Prospects For Early Integration Into A Stable And

: Permanent Home?

| Did The Trial Court Properly Find That Termination Was In

The Best Interests Of The Children?

Did The Trial Court Properly Enter Finding Of Fact 11, As It
Is Supported By Substantial Evidence In The Record?

Did The Trial Court Properly Enter Finding Of Fact 17, As
This Finding Does Not Overlook Substantial Evidence In The
Record That The Guardian Ad Litem Inadequately
Represented The Interests Of Either D.R. Or A.R.?

Did The Trial Court Abuse Its Discretion In Not Appointing
Counsel For The Adolescent D.R., And, If So, Did It
Substantially Prejudice The Mother’s Defense?



II. COUNTERSTATEMENT OF THE FACTS

The children, D.R. (DOB: 3/22/1996), and ‘A.R. (DOB:
4/30/1997), are the daughter and son of Tbnya R. Roberts and Larry E.
Roberts. Mr. Roberts,_D.R., and/or A.R., have not appealed the decision
tenninétiﬁg ip.airéntal rights. DR and AR were born and spent the first
few years of their lives in the state of Miééouri. RP 24. In Missouri, both
D.R. and A.R. were involved in a dependency and were removed from
Ms. Roberts’ care for a niqe month period. RP 36. The Missouri
dependency was based on abuse and neglect, as there had been reports of
lice, domestic violence, and the children observing sexual activity.' RP 38.
Further, there were also concerﬁs regarding Ms. Rbberts’ relationship with
a man who was incarcerated for a murder he committed or participated in,
and her belief that “he might Be a good role model for her children one
day.” RP 38.

The children also exhibited sexualized behaviors, “At the age of
four [A.R.] was trying to have sex with his sister, who was then five.
[D.R.] diséIosed that [A.R.] tried to put his peepee into her butt...and that
it hurt.” RP 49. Shortly thereafter, A.R. was institutionalized in Missouri
in a psychiatric hospital. RP 49. Further, the children have disclosed that
they “have seen movies of naked people...that they’ve seen their mom and

~ other partners have sex, or [D.R.] called it humping.” RP 50. D.R. said to

(O8]



a little boy “I really like little boys when they’re naked.” RP 50. When
A.R. was six years old, he was observed standing in front of a little boy,
lifting his shirt and “manipulating his nipples while gyrating his hips...”
RP 50. |
In early 2003, Ms.. Roberfs and th; children relocafed to
Wéshingtoh, Where Ms. Roberts’ fathér aV1A1dr WsTtAeAlro;rrlother resided. RP 670.
Ms. Roberts became involved in a relationship \'Vith Philemon Perry,
v'vhich lasted over a two year périod. RP 643. There was emotional ‘and
physical abuse in the home at the hands of Mr. Perry. RP 648, 52-53.
“Both children expressed fear and'anger because [Mr. Perry] hit them...hit
their mom, -and would make her cry.” RP 52-53. Indeed, during the
dependency.while Ms. Roberts was residing with Mr. Perry, Ms. Roberts
would come to visitation appointments with D.R. and AR. with bruises,
teeth knocked oﬁfc, and once had a black eye. RP 90. |
From November of 2003, through January ;Jf 2004, the Department
reqeived seven referrals regarding Ms. Roberts and the children. RP 23.
These referrals inclﬁded allegations that Ms. Roberts had a problem
paying her electricity bﬂl,l that the power was- turned off, and that the
children were cold. RP at 24. The second referral in November of 200_3,.

related to a disclosure by D.R. to her special education teacher that Ms.-

Roberts’ boyfriend Phil hit D.R. with a hair brush and “when he’s really



mad, he hits her with a coat hanger.” RP 24. The third referral was dated
December- 8, 2003, and related to D.R. reporting to a counselor that
“Mom’s boyfriend hits her with a belt. And, whenaéked if [D.R.] had told

her mom she states, ‘No, because it is a secret.”” RP 24. The fourth

referr_al. was from December 15, 2003, Where a school nurse heard-
Ms— Roberts tell D.R., “[y]ou are not to tell,” while Ms. Roberts’ arm w;as
wrapped tightly around D.R.’s neck. RP 24.

The ﬁﬁh referral was fromv December 23, 2003, from the maternal
grandfather. RP 24. He reported that Ms. Roberts “at_t'empted
suicide...aﬁd was taken to the Chewelah hospital. She took medication
including pain pills and hydrocodone, The children are being left in the
care of Philemon Perry, who uses meirijuana and is violent. | The
. grandparents didn’t know when the mom would be released.” RP 25. The
grandfather also reported that the children had been removed from their
mother’s care in Missouri for nine months.” RP 25. Further, Ms. Roberts
testified that she attempted to commit suicide by taking prescription pain
medication Whﬂe the children were in the home. RP 647.

On January 30, 2004, there was a referral that Ms. Roberts
attempted suicide again By taking a han(iful of pills, the home is a mess,
aﬁd that a lot of partying with drugs and alcohol was takjng place in the

home while the children were in their rooms. RP 25. The seventh referral



arose from a disclosure by A.R. to the social worker that “he had a bruise
on his hip that he got from Phil whopping him.” RP 25.
In January of 2004, Ms. Roberts Voluntarily placed D.R. and A.R.
in the maternal grandfather and step grandmother s care. RP 26, 65-66.
Subsequently, Ms. Roberts called the Department and reported that a
couple months prior to the chlldren s placement with the maternal
grandparents, there was an episode where the-maternal grandfather had
“become very angry with [A.R.] and had grabbed him by the hair, shook
| him, then...knooked_ him -into the wall.” RP 26. Ms. Roberts was
approached by Angela Newport, a CPS investigator and the social worker,
and the children were voluntarily placed in foster care. RP 26.
During this period of voluntary placement, many services were
“offered to Ms. Roberts, including a parenting and bonding assessnlent, a
psychological e.valuation,v a drug and alcohol evaluation, individual
»counseling, and parenting classes. RP 28-29.
On March 2, 2004, the Department filed a dependency petition.
RP 26-28. The petition listed concerns regarding Ms. Roberts’ emotional
and mental instability, depression, as well as her two attempted suicides,
domestic violence between Ms. Roberts and her significant other,
Mr. Perry, disclosures by the children of physical abuse from Mr. Perry,

the children witnessing sexual activity, the possibility of drugs and



alcohol, lack of supervision of the children, and the condition of the home.
RP 26-28, 39, 41. Further, at the time dependency was filed, Ms. Roberts
was unemployed and appeared ‘“‘completely overwhelmed with the
children’s behaviors, not being able to handle them.” RP 39, 41.

On May 7, 2004, the order of dependency was entered aloﬁg w1tha \
disposiﬁon order‘.v RP 84. Ms. Roberts was ordered to complété a
- chemical dependency assessment and to follow recominended treatment,
random urinalysis testing, a psychological evaluation, a mental health
assessment, counseling, a parenﬁng assessment, parenting classes, and
home visits. RP 84-85.

Ms. Roberts e\}entually participated in a .parenting and bonding
assessment with Sue Elg, a psycholdgical evaluation with Dr. Wert, a
parenting ‘class at Stevens County Counseling, and some individual
counselirig. RP 28-30, 88.

Dr. Wert, diagnosed Ms. Robéﬁs with depressive dis‘order not
otherwise specified, post-traumatic stress disorder; dependent personality
disorder with depressive, self-defeating and borderline features or traits,
and a GAF score, measuring her ability to care for herself and function, of
40 to 50, where 70s and 80s would be more normal. RP 87. Dr. Wert

reported “Tonya Roberts at this point may have psychological and



emotional problems which would p;reolude her ability to adequately care
for two young chﬂdren.’; RP 87. |
Ms. Roberts was also not. consistent with her mental health
counseling With Péula Culler. RP 89. She missed approximately one third
of her'v counseling appoi’ﬁ;;m;ﬁ.tﬁst ﬂRP 89. | o
Ms. Roberts COﬁli)lét‘ezdma drug and alcohol evaluation.. RP 30-31.
" She did not complete the recommended intensive outpatient .treatment,
stating she did not believe that she needed it. RP 30-31. Specifically,
Ms. Roberts stated “that her use was when she was really depressed, and
other than that, then she doesn’t use.” RP 30-31. However, Ms. Roberts
disclosed that she had used alcohol in 2003 or 2004 and illegal drugs,
including marijuélné in 2005. | RP 649. By her own admission,
Ms. Roberts was ﬁsing “about a quarter of weed a day.” RP 650. Despite
‘the court order, Ms. Roberts never paﬂicipated in the recommended
intensive outpatiént treatment for her substance abuse. RP 32, 85. Sh¢ did
complete somé UA testing, but this» eventually “fizzled out,” and she
discontinued testing. ’RP 30, 85.
Additionally, between June and Aﬁguét of 2004, the social worker
offered services to deal with the domestic violence taking place between

. Ms. Roberts and Mr. Perry. RP 91. The social worker “all but begged her

to go to Fafnily Support Center to get some help.” RP 90. -



The children’s -behavior during the dependency was very difficult.
The social worker, Cheryl Grimm, testified that the first time she met D.R.
and A.R. she obser\)ed them behind a one-way mirror. RP 32. She
described A.R. as “the most incredibly angry young man [she had] ever
had the opportu,ﬁity to witnesAs. Hewas écreaming at the fop ofms lungs,
" ‘I hate you,” ‘I hate you,” ‘I hate yoﬁ.”’ RP 33. Duﬁng this encounter,
AR also_ violently stabbed a pencﬂ into a paper, threw things across the
room, and statéd “T just want to kill him,” and “T just want to take a knife
and slice his head off.” RP 34. A.R. was referring to his foster parents’
18 month-old son, \x}ho he had recently had an altercation with. RP 34.
| Other issues taking place included D.R. and A.R. getting up and
~ wandering through the foster homes in the night, both' children in the
middle of the 'qight shaving the family pet down to the skin with a dull
' pair of scissors, A.R. urinating on the ﬂoor,. A.R.’s Behavior with the 18
month-old child, AR. ruining furniture with a knife, and AR. stabbing a
fire poker. through a tent, narrowly missing ‘someone inside while
, caﬁping. RP 34-35. D.R. was diagnosed with attention deficit disorder
and hyperactivity. RP 38. She would steal, and was destructive which
~included‘ tearing sheets, writing on the walls, destroying furniture by

stabbing, tearing and cutting. RP 38-39.



AR’s issues also included total emotional breakdowns where he
would fall on the floor, kick, scream, and wet his pants for forty-five
minutes to an hour. RP 53. Also, he would ride his bicycle as hard and
fast as he could and crash into trees and the side of gérages, pick it up,
throw it, stomp on it, and scfeam n rage; RP 54 - | |

In August of 2004, Dr. Guz_zardo. .evah‘lréf_ed AR. and diagnosed
him with post traumatic stress disorder, attention deficit hyperactivity‘_
disorder of a combined type, mood disorder, adjustment .disorder, a
reading disorder, a language disorder, physical abuse of a child, rule out
sexual abuse of a child, borderline intellectual functioning, and chronic -
instability. RP 61.

A.R. went into his third foster home on September 1, 2004. RP 54.
The first night 'he was there he “defecated across their brand new carpeting
1n their living room...[and] [h]e smeared it on the bedroom walls. RP 54.
rAt school, it took seven to ten staff people to control A.R. as he would
kick, hit, bife, pinch and bark. RP 54. He was violent and was unable to
control .himself. RP 55. A.R. was also displaying sexﬁalized behavior in
the foster home. RP 55. In August of 2005, this foster family called the
social worker and asked her to remove A.R." RP 56.

In September of 2005, A.R. was placed in a therapeutic foster

home in the Tri-Cities. RP 57. Shortly thereafter, he was removed

10



because lie spray painted the foster pérents’ horse trailer; destroyed the
house by punchingA holes in the wﬁll, wrote oﬁ f;he walls, and broke a door;
and law enforcement was called to A.R.’s séhool as he was. throwing rocks
ét the principal. RP 58. Later in 2005, A.R. was again placed with his

maternal grandfather and stép—grandmother. RP 58.
o DR. resided in four different plavcerr-lernts“ :tﬁoughout the
dependeﬁcy, 'including the voluntary placement with the maternal
grandfather and step-grandmother, the receiving placement, the Bugg
foster home, and a therapeutié foster home. RP 73. D.R.’s behavioral
| issués whiie in foster care included stealing, destructive behaviors,
wandering the house at night, and shaving a dbg with scissors. RP 67.
D.R. aléo allegedly killed two chickens while residing in Mrs. Bugg’é
foster home, and was caught trying to drown the foster parent’s puppy.
RP 67. She was also caught trying to suffocate an invalid grandmother
who iived in the Bugg fostér home. RP 68.

When the social worker, Cheryl Grimm, first met D.R., she
v“Wanted to be a strip-teaser in a bar.” RP 68. D.R.’s education had
suffered, as she could not tell time, was a pbor reader, her math skills were
“abysmal,” and she could not identify different currency. RP 68. During

visitation, D.R. would struggle to get Ms. Roberts’ attention because

Ms. Roberts was busy dealing with A.R. RP 68. D.R. also exhibited

11



sexualized behaviors including on occasion crawling underneath thé seats
of the school bus, coming up between high school boys’ legs and touching
their genital areas. RP 69.

Visits between Ms. Roberts and the children also raised concerns.
At OLit(-i;;;\./i-sitativon sessions; AR Woil.l(‘i lay dir.ec’-tly;; topof his
moth-er," éf(éfnﬁlifying hjs sexualized behaviors. RP 95. At”érvle Viéitat1011
session, Ms.. Roberts asked D.R. to “give her hugs and loves” and D.R.
-ignoring her mother chased a fly around the room, caught it, ate it, and
only then kissed his mother. RP 96. Also, when Ms. Roberts requested - A
attention from D.R., D.R.’s response was to vlie on the sofa and put her feet
in Ms. Roberts face. RP 96. After visitation sessions, the children would
have times of heightened activity, uncontrollable behaxtzior, acting out, not
fqllowing' rules, not listening, and generalized defiance. RP 96-97.
- Eventually D.R. and A.R.’s visitation sessions were separated, as' A.R.
was in constant demand of Ms. Roberts’ attention and DR would get
angry and remove herself. RP 97. At one particular joint visitation
session where the‘ children had not seén each other for a s1x week period,
A.R. came around a corner and the “instant he saw [D.R] he pulled down
his pants and wiggled his penis at [D.R.].” RP 98.

Around September of 2004, visitation between the mother and the

children was suspended as a result of the children’s behavioral issues; such

12



as acting out before and after visitation sessions. RP 94, 100, 108. The
social worker, Cheryl Grimm testified that visitation made the children

“very rocky,” “tumultuous,” that it was a significant disruption, and that

they needed stabilization in their placements. RP 100, 108. Regarding

suspénsion of visitation, Ms. Grimm consulted with Sue Elg, Jim Allen,
and the guardiéﬁ ad lﬁi'fém, Lu Haynes. RP 100.

On May 15, 2007, A.R. was admitted.to the Children’s Study and
Treatment Center (CSTC), which is the most restrictive placement for a
child his age, partially due to being classified as a Sexually Aggressive
Youth (SAY). RP 308, 329. When A.R. was admitted there, his diagnosis
consisted of attention deficit hyperactivity disorder, combined type, post
traumatic ~stress disorder, oppositional defiant .disorder, bordeﬂine
intellectual functioning, psychosocial stressors including exposure to
intimate partner violence, severe child neglect and physical abuse, and
exposure tovpornography and prostitution. RP 312—313'. His CGAF score
was 35, which measures his functioning on a 1 to 100 scale. RP 313.
Dr. Jeremiah Norris, A.R.’s psychologist stated that his diagnosis at the
time of trial still included attention deficit hyperactivity disorder,
combined type, post traﬁmatic stress  disorder, Achronic sub-type,

oppo'sitional‘deﬁanAt disorder, borderline intellectual functioning. RP 314.

13



A.R. has had difficulty at the CSTC. A.R. is classiﬁed as a
sexually aggressive youth (SAY). RP 341. Atthe CSTC,V he was involved
in an incident where he was banging on the window to get attention,
pressmg his naked body agalnst the window. RP 347. He also solicited
peers to engage 1n sexual activity. RP 327-328. While at CSTC, AR
made a disclosure that “his mor}l had touched his penis three times at age
five [and]...thaf his sister did at age three.” RP 374. Dr. Norris testified
that A.R. would not be al;le' to be discharged fo a normal foster family ahd
that “if he were to—even to go into an unskilled foster homé or even just a
busy foster home, I think we cbuld expect régression pretty quickly.” RP
. 341, 349. Regarding D.R.’s placemént at the time of tﬁal, social worker,
‘Monica Accord testified that that D.R.’s placement was “willing to keep
her as long as possiblé.’; RP 590

At trial, counsel for Ms. Roberts made a request to the court that
- D.R. be appointed counsel, as it was two days from her twelfth birthday.
RP 165. V The court asked the guardian ad litem, Lu Haynes to “take up that-
issue,” discussing appointment of counsel for D.R. RP 165-166. On April 8,
2008, the guardian ad litem stated that she would communicate with D.R.’s
therapist, Dr. Lisa Estelle regarding the appointment.of counsel for DR. RP

410. At trial on April 16, 2008, the guardian ad litem stated that after

discussion with her program manager, and D.R.’s foster parent, she came to

14



the conclusion that she did not want to discuss appointment of independent
counsel with D.R. RP 418. Reasons for this included D.R.’s cognitive
disabilities, as both the GAL and the foster mother believed that D.R. would
not understand the ramifications of having an attorney. RP 418-419.

The GAL also discussed appointment of independent counsel for
D.R. with D.R.’s therapist, Dr. Lisa Estelle. RP 419. Dr. Estelle stated in
an email to the GAL,

I am concerned that a lawyer for [D.R]...would only add to

her anxiety and contribute to her getting her hopes up and

later being disappointed again. I am not informed about

how an attorney for her would benefit her currently and do

not know the legal requirements for representation of a 12-

year-old who is significantly limited in cognitive skills,

language, comprehension, and insight. I am confident that

Judge Baker would have these answers and be the best one

to decide if [D.R.] needs her own attorney.

RP 419.

The court expressed that the guardian ad litem approached the
appointment of independent counsel for D.R. in “the right way.” RP 425.
The court also expressed concern over “throw[ing] [D.R.] into a taﬂspin,”
and stated that as a result of her, anxiety disorder, that it would not be right
for the guardian ad litem to approach her directly. RP 426. The court

noted that Dr. Estelle communicated what she thought to the GAL and that

the GAL c;ommunicated with the-court. Further, the court was concerned

15



about the prospect of getting another attorney involved and the
interruption that this would cause in the trial. RP 426. The court also
noted that the “overriding issue is that [appointment oi independent
counsei] will not be of any real assistance to [D.R.]...or to the court...”
-.RP 427. As zi resnli, the court denied l\/isRobeﬂs’ and Mr. Roberts;
motion to appoint indenendent counsel foriji.R; RP 427.

After a full trial on March 20, 2008, Apri1-8, 2008, April 16, 2008,
April 30, 2008, June 10, 2008, and Auguét 25, 2008, the court issued a
decision terminating Ms. Roberts’ paiental rights as to both D.R. and A.R.
RP 782.
| III. LAW AND ARGUMENT

Parents have a constitutionally protected right to the care, custody,
and companionship of theiri child. In the Matter of Sumey, 94 Wn.2d 757,
762, 621 P.2d 108-(1980). However, parents’ constitutional rights ai"e not
absolute. When a parent’s‘actions, decisions, or inability to act seriously
conflict with the physical or mental health of the child, ihe pérents’ rights
must be balanced against both the child’s right to basic nuruire., safety, and
physical and mental health, and the State’s right and responsibility to
mtervene to protect the child. RCW 13.34.020; Krause v. Catholic Cmty.
Srvs., 47 Wn. Appi 734, 743, 737 P.2d 280 (19'87). - Therefore, the

dominant concern on review should be the safety and welfare of the child.
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RCW 13.34.020; In the Matter of Sego, 82 Wn.2d 736, 738, 513 P.2d 831
(1973). | |

To this end, the parent does not have unlimited time to correct his
deficiencies. The law creates a sense of urgency by requiring that a
p‘etition for te'nnination of parental rights be filed Whenever the child hars
been 1n foster care for 15 of the past 22 months, unless cornpelling reasons
excuse the requirement. RCW 13.34.145(1)(c). The law’s focus on
permanency reflects' the importance of security and stability in a child’s
life, as well as a child’s need for continuity and permanency in
relationships. See, J oseph Goldstein, Anna Freud & Albert Solnit, Beyond
the Best Interests of the Child (2d ed. 1979). Additionally, the law views
the passage of time from the child’s perspective, not the parent’s. In re
bépendency of TR, 108 Wn. App. 149, 164-65, 29 P.3d 1275 (2001)
(foreseeable future must be viewed from the eyes of the child).

In a termination proceeding, the trial court is afforded broad
drscretion and its decision 1s entitied to great deference on review. The
findings of the trial court will only be disturbed on appeal if they are not
supported by substantial evidence. In the Matter of HJ.P., 114 Wn.2d
522, 532, 789 P.2d 96 (1990). In termination proceedings, because the
Departm.ent is required to prove each of the statutory allegations by clear,

“cogent and convincing evidence, the evidence must be substantial enough
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to allow the appellate court to conclude that the allegations are “highly
probable.” In re Sego, 82 Wn.2d at 739; accord In re the Dependency of
AV.D., 62 Wn. App. 562, 568, 815 P.2d 277 (1991). The following

elements are necessary to termlnate parental nghts

(a) That the child has been found to be a dependent child under
RCW:13.34.030(4); and S

(b) That the court has entered a dispositional order pursuant to
RCW 13.34.130; and

(c) That the child has been removed or will, at the time of the
hearing, have been removed from the custody of the parent for a
period of at least six months pursuant to a finding of dependency;

(d) =~ That the services ordered under RCW 13.34.136 have been .
expressly and understandably offered or provided and all necessary
services, reasonably available, capable of correcting the parental
deficiencies within the foreseeable future have been expressly and
understandably offered or provided;

(e) That there is little likelihood that conditions will be
remedied so that the child can be returned to the parent in the near
future. A parent’s failure to substantially improve parental
deficiencies within twelve months following entry of the
dispositional order shall give rise to a rebuttable presumption that
there is little likelihood that conditions will be remedied so that the
child can be returned to the parent in the near future. The
presumption shall not arise unless the petitioner makes a showing
that all necessary services reasonably capable of correcting the
parental deficiencies within the foreseeable future have been
clearly offered or prov1ded

(f) - That continuation of the parent and child relationship
clearly diminishes the child’s prospects for early integration into a

stable and permanent home.

RCW 13.34.180(1)(2)-(5).
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Once these elements are proved, RCW 13.34.190(2) requires that
termination mtlst be shown to be in the child’s best interests.‘ The burden
of bproof for the best interest element is a preponderance of the evidence.
Inre A.V.D., 62 Wn. App. at 571.

The appellate ;ourt should rely ﬁeavily on the‘ trial couﬁ’s ‘faﬂéfllgi‘.
findings. V“In procee(;mgs to terminate parental rights, we give particulér
deference to the trial court’s advantage derived from having the witnessbes
before it.” In re the Dependency of A.M., 106 Wn. App. 123, 131, 22 P.3d
828 (2001) (citing In re As;cliczzter 's Dependency, 93 Wn.2d 689, 695, 611
P.2d 1245 (1980)). o
" A, The Trial Court’s Order Terminating Parental Rights Should

Not Be Disturbed As Substantial Evidence Supports The
'Finding That Each Element Necessary For Termination Of

- Ms. Roberts’ Parental Rights Has Been Established.

1. Elements (a), (b), And (c) Are Not Challenged And.
Become Verities On Appeal. '

Ms. Roberts does not dispute, and did not assign any error, to the
trial court’s findings that the Department proved by clear, cogent, and
| convincing evidence elements (a), (b), (c) of RCW .13.34.180(1).
Specifically, the court found that: 1) the child was depéndent; 2) a
dispositional order had been entered; and 3) the child had been out of her

~mother’s care since January of 2004. Because Ms. Roberts has not
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challenged those findings on appeal, they are verities on appeal. In re
J.F., 109 Wn. App. 718, 722,37 P.3d '1227 (2001). |
B. The Department Proved That They Offered or Provided All

Necessary Services, Capable Of Correcting Ms. Roberts

Deficiencies.

RCW 13.‘34;1.86»(1-)(;1.)”;éqllires the Departrﬁent t§ éfﬁrmatively
offer or provide ﬁeceséa& vsrerrxrzvircves. In rve Hall, 99 Wn.2d 842, 850, 664 |
P.2d 1245 (1983). The Department is not required to provide services that
will not correct parental deficiencies in the near future. In re P.D., 58 Wn.
App. 18, 26-27, 792 P.2d 159 (1990), review denied, 115 Wn.2d 1019
(1990). | | |

In addition, a ﬁarent who makes a claim of insufficient services o
must point to evidence demonstrating how the service, if offered, would
'~ have corrected parental deﬁcienoies. Inre T.R., 108 Wn. App. at 163. In
other words, “even if the State inexcusably fails to ‘offer a service to a
“willing parent, ténnination is appropriate if the service Would not have
remedied the parent’s deficiencies in the foreseeable future[.]” Id. at 164.

A parent’simwillingﬁless or inability to make use of the provided
services excuses the Department from offering extra services that might |
have been helpful. “In re Ramquist, 52 Wn. App. 854, 861, 765 P.2d 30

(1988). .Where the record indicates that the offer of services would be

futile because the parent has little hope of establishing a relationship with
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the child despite the services, the trial court may find that the Department

has offered all reasonable services. In re Ferguson, 32 Wn. App. 865,
869-70, 650 P.2d 1118 (1982), reversed on other grounds, 98 Wn.2d 589,
656 P.2d 503 (1983).

The Department met thé requlrement of RCW 13.34.180(&)
because it offered or providéd 7571117 néc;aééary services. RP 163—104._
Ms. Roberts was offered services after she voluntarily plaéed her children
including a parenting and bonding éssessment, a psychological evaluation,
a drug and alcohol evaiuation, individual counseling and parenting classes.
RP 29. After dependency was established, additional services were
ordered by the trial court and offered by the Department. These services
included a chemical dependency assessmenf and recommended treatment,
random urinalysis testing, a psychqlogical | evaluation, a mental health
aséessment, counseling, a parenting assessment, parenting classes,}and
home visits. RP 84-85.

Ms. Roberts claims that the Department fail'ed to offer her all
available services because the Department didvnot offer her vparticular
classes that were available to train foster pareﬁts. However, her argument

must fail because these services were not capable of correcting the

mother’s deficiencies in the near future. See P.D., 58 Wn. App. at 26-27.
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First, at.the time Ms. Roberts watched online foster parent training
videos, and completed questionnaires on March 26, 2008, the
dependencies of D.R. and A.R. had been going on for almost a four year
period. RP 652. In fact, Ms. Roberts completed these online training
sessibﬁs after the trial regarding the Depar.t-r-r;e'r.l-’;’sw]rg;e‘:;[i;cion to terminaté .her |
parental rights had already begun, on MarchZO: ;2(.)708. RP 4. Further,
social worker Monica Accord testified that in order to receive foster parent
training, she would have to go through the licensing process to become a
foster parent, and that these courses are done through the Department of
Licensing. RP 599-600; In order for Ms. Roberts to complete this
process, additional time would have been required. Finally, even if Ms.
Roberts were able to attend foster parent training sessions, it is very
unlikely that she would have been able to parent the children in the near
.future given the children’s extremely_ high needs reéuiring
institutionalization of A.R., and placement of D.R. in a very experienced |
‘therapeutic foster home. Indeed, the children’s therapists testiﬁe& that the
children need caregivers With special training and substantial successful
experience caring for children with similaﬂy high needs.

Substantial evidence exists in the record to show that all necessary

services, capable of correcting Ms. Roberts’ deficiencies in the near future

were offered or provided. No evidence exists to suggest that any service
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existed that could have been offered to correct parental deﬁpiencies in the
near future. Based on the timeline of the dependencies of ’D.R. and A.R.,
even with additional services, Ms. Roberts would not have been able to
correct her .parental deficiencies in the near future. The finding was

supported by clear, cogent, and convincing evidence.

4 V.C. 'i‘he Department Proved That There Is Litile I;ii;.eiihood That |
'Conditions Will Be Remedied So That The Children Can Be
Retuned To The Parent In The Near Future.

Ms. Roberts argues that there is insufficient evidence to support
the courts finding that there is little likelihood that conditions will be
remedied so »that the children can be returned to her in the néar future. Hér
claim is unsupported by the record.

RCW 13.34.180(1)(e) requires the Department to prove that lthere
is little likelihood that conditions will be remedied so that the children can
be returned tol the parent in the near future. The focus of this element is
whether parental deﬁcienpiés can be corrected in the near future of the
child. In re Dependency of K.R., 128 Wn.2d 129, 144, 904 P.2d 1132
(1995); In re Hall, 99 Wn.2d af 644; In re T.R., 108 Wn. App. 149 at 166.
Althdugh the near future is not explicitly defined by statute, permanency

should be established at the earliest possible date. RCW 13.34.145(1)(c).

“A determination of what constitutes the near future depends on the age of
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the child and the circumstances of the placement.” /n Re Dependency of
T.L.G., 126 Wn. App. 181, 204, 108 P.3d 156, 168 (2005).

When terminating parental rights, the “dominant consideration is
the moral intellectual and material welfare of the child...whgt 1S Iperhaps

e\-/enu.l;il'y i)ossible for the parenf must yield to the child’s present need for
stabﬂi:c;r éuli;l;);‘rﬁhanéﬁée.” In re TR, 1vO.8 Wn. App. 149 at 166 “—S-tated
another way, even if a parent may e%zentually be capable of correcting
parental deficiencies, termination is still appropriate where such
deficiencies will not be corrected Withn the “foreseeable future” as
§iewed from the child’s point of VieW... See, In re Dependency of AW., 53
Wn. App. 22, 32, 7‘65 P.2d 307 (1988). |

Here, substantial .evidvence exists to prove that Ms. Roberts does
not possess the ability to remedy her deficiencies in the children’s near
- future. As previously mentioned, at the time of trial on the termination of
Ms. Roberts parental ﬁgﬁts, the dependencies of D.R. and A.R. had been
going on for almost a four-year period. | Additionally, in order fof
Ms. Roberts to remedy conditions so that the ‘children can be returned to
her in the near future, she would need to be a sufﬁcjent caretaker for both
D.R. and A.R;

Dr. Lisa Estelle testified that D.R. would need caregivers who are

able to establish and maintain pbsitive relationships with 'her, are not
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emotionally reactive in a negative manner, are able to provide constant
supervision, and would have some level of education and training about

how D.R.’s learning issues impact her as well as her developmental

history and limitations. RP 205-206. Dr. Estelle also stated that D.R. ,

would need a caretaker who is able to provide structure and a patient
response to heri fredﬁent need for redirection, and who has prox}e:-a”_
experience dealing with high needs youth. RP 205-206.

‘Su.san Elg, who observed Ms. Roberts with D.R. -eind AR. for
evaluation of the parenf—chﬂd relationship, testified that D.R. needs
“highly skilled, extremely therapeutic care.” RP 263, 276.

Dr. J eremiah Norris testified A.R. needs a placement that
emphasizes ongoing seXually éggressive youth thefapy, and a very
structured, scheduled, predictable, and safe institutionalized vliving
environment. RP 349-350.  Dr. Norris went on to say that the “very
minimum standard” for A.R.’s caregivers are peoplé like those that work
~at fhe CSTC who have bachelors’ degrees in psychology with a minimum
of two years vexperience working with troubled youth. RP 350. These
qualifications would take the mother several years to achieve.

Given the testimony of the children’s therapists, there is substantial

evidence supporting the trial court’s conclusion that Ms. Roberts will not
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be able to remedy her parental deficiencies in order to become the kind of
caretaker that D.R. and A.R. are in need of in the foreseeable future.
D. The Department Proved That Continuation Of The Parent

Child Relationship Clearly Diminishes The Child’s Prospects
For Early Integration Into A Stable And Permanent Home.

RCW 13.34.180(1)(f) requires the Department to prove that the
cbntinﬁatipn of the parenf cﬁiigl—r-e_la;tionship clearly dinﬁnishes the child’s
prospects for early integratidn into é stable and permanent home. RCW
13.34.180(1)(f) emphasizes a limited time frame for establishing
permanency for a child by use of the phrase “early integration” into a
stable and permanent home. 'This element focuses on “the parent/child
relationship and whether it irﬁpedes the child’s prospects for integration,
not what constitutes a stable and perrhaneht home.” In re Dependency of
K.S.C, 137 Wn.2d 918, 927,976 P.2d 113 (1999). |

A" finding that continuation of the .parent—child relationship
diminishes the child’s prospects for early integraﬁon into a stable and
permanent home necessarily follows from an adequate showing that there
1s little likelihood that conditions will be remedied so that the child can be

returned home in the near future. In re Dependency of J.C., 130 Wn.2d

418, 427, 924 P.2d (1996).
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In this case, the Department proved that continuation of the parent-

‘child relationship between Ms. Roberts and DR. and AR. clearly

diminished D.R. and A.R.’s prospects for early integration. -
First as set forth above, the Department established. that there is

little likelihood that conditions will be remedied in the near future. Thus it
neceésarﬂy vfollows that continuéﬁéﬂ ;>f , the parent-child relationship
diminishes the child’s prospects for early. integration into a stable and
éermanent horﬁe. See J.C., 130 Wn.2d at 427.

In addition, Cheryl Grimm téétiﬁed that for D.R. and. AR. “to .be
able to try and establish a...stable relationship. ..they would need to kﬁow
that the story with their mom is done, that the time is done.” RP 108. She
aiso noted that termination of Ms. Roberts’ parental rights would “allbw

the children to move into environments that will offer them the support

and the structure...without wondering whether they’re going to go back.”

RP 109.

Dr. Lisa Estelle testified that “if termination provides the

opportunity for [D.R.] to have an increased chance of permanency in her

- placement, I believe...it would be a good thing for [D.R.]. She needs a-

sense of permanence. ..l wish that [D.R.] would have had permanence to

her situation years ago. The longer she has to deal with impermanence

~ and a sense of anxiety about whether she belongs where she belongs or is
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going to stay where she’s at, Ilthink that can be harmful to D.R.” RP 212-
213 Additionally, Susan Elg also téstiﬁed that - that “i't would not be a
good idea to reunify [Ms. Robeﬁs, D.R.and AR.].” RP 286.

The guardian ad litem, Lu Haynes testified that continuation of the
_barent—cliild relationéhib ‘b.etv.veen Ms. Robérts andDR and AR. would
: stand in the way of‘ the qhildren beiﬁg abrlé”’;oﬂ obtain a stable and

permanent home as termination woﬁld help A.R. to “know that the
relationship 1s gone...[and] itWould help him get mentally healthy.” RP
- 475, As to D.R,, Lu ﬁaynes testified that the continuation of the parent-
child relationship between Ms. Roberts and D.Rl would get in the way bf'
D.R. obtaining a stable and permanent home because DR would “hold
out hope that they were going back to the Mother. I think they’d be able
to move on better and...be healfhief in a new fosfer home knowing they
would have to reiy on that foster parent exclusively.” RP 476.
While it is clear that both D.R. and A.R. have substantial issues as
a result of the trauma that they both suffered throughout their childhood,
and that placement in a adoptive home was ‘not likely at the time of the
termination trial, the focus is not on whether they are or will be in a stable
and permanent home, but rather on the child’s prospects for integration.

See K.S.C., 137 Wn. 2d at 927. While D.R. was not in an adoptive
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placement, social worker Monica Accord testified that that D.R.’s
placement was “willing to keep her as long as possible.” RP 590.

E. The Department Proved That Termination Of Ms. Roberts’
Parental Rights Was In The Best Interest Of D.R. And A.R.

- Once the trial court finds that each element of REW-13:34-180-has - -~ -+ = - =

been proven by clear, cogent and convincing evidenc‘e.,‘ 1t must then decide
w11¢ther, by a preponderance of the evidence, termination is in the best
interests of the child under RCW 13.34.190(2). In re Welfare of A.J.R., 78
Wn. App. 222, 228, 896 P.2d 1298 (1995)

In pa_rental- termination pfoceedings,' the paramount consideration
is the welfare of the child. In re Russell, 70 Wn. 2d 45 1, 423 P.2d 640
(1967); In re KS C.,‘137 Wn. 24 at 925. When a pérent has been unable
to progress over a lengthy period of time, a court is “fully justified” in
' ﬁr‘1ding termination is in the best interests of the child rather thén “leaving
[the child] in limbo of foster care fér an indefinite period while [the
parent] 8011ght to rehabilitate himself.” In re T.R., 108 Wn. App. at 167,
~ (quoting Inre A.W., 53 Wn. App. at 23).

Having established that the elements of RCW 13.34.180 were>
proven by clear, cogent, and convincing evidence; the couﬁ properly
concluded preponderance of the evidence that termination of Ms. Roberts’

parental rights was in the child’s best interests. The paramount
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consideration in this case is the welfare of D.R. and A.R. The secial
worker Cheryl Grimm, Dr. Lisa Estelle, Sue Elg, the guardian ad litem, Lu
Haynes, and Monica Accord all testified that it was 1n the best interest of
the children for Ms. Roberts’ parental 11ghts to be termlnated and not be
reunified w1t1;;he children. RP 109, 212-213, 286, 475 476, 581.

The COUI‘t properly concluded on this evidence that termination

was in the child’s best interests, and that conclusion should not be

disturbed.

F. The Court Did Not Abuse Its Discretion In Suspendlng
Visitation

This argument for reversél of the termination of parental rtghts
fails because (1) the chéllenge is untimely since the visits were terminated
more than three (3) years before the termination trial began; (2) even if
suspension of visits was error, it does not impact the court’s findings
supporting tennination; and (3) suspension of visits was appropriate.

Visitation in the context of a d'ependency is governed by RCW
13.34.136(b)(ii). Visitation is “the right of the family.. 1n cases in which
Visitatiron 1s in the best interest of the child.” RCW 13.34.136(b)(ii).
However,‘visitation can be limited or denied if “the court determines that
such limitation or denial is necessary to protect the child’s health, safety or

welfare.” In Re Dependency of T.L.G., 126 Wn. App. 181, 204, 108 P.3d
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156, 168 (2005) infers that continued contact with a parentbis contrary to a
child’s welfare without a specific finding from the trial court. Dependency

of J.W., 90 Wn. App. 417, 429, 953 P.2d 104 (1998).

Thus, suspension of visits is appropriate if the visits posed a

concrete risk of harm to the children’s health, safety or welfare.

Asto DR elnEXR, the Departmentv attempted to mitigate some o:f
the issues that were taking place iin visitation sessions earlier on in the
dependency. At visitations A.R. was in constant demand of Ms. Roberts’
attention so much thét D.R. would get angry and become withdrawn. RP
97. Eventually D.R. and A.R.’s visitation sessions were separated. RP 97.
However this did not resolve all of issues that were taking place.

The Department diécontinued Viéitation between Ms. Roberts and
the children by motion beéause there were serious concerns regarding the
mental health and welfare of the children as a result of visits. RP 94. The
social worker at the time, Cheryl Grimm, testified thét she was concemed
about A.R.’s sexualized behavior at visits which were exhiBited by his
laying directly on top of his mother. RP 95. She also noted concern over
D.R.’s responses to her mother which included eating a fly then kissing
her mother. RP 96.

Visitation also incréased the . children’s troubling '_behaviors

suggesting the visits were harmful to their emotional well being. The



children acted out both before and after visits. RP 94, 100, 108. Directly
after visitation sessions, the children would be uncontrollable, refuse to
follow rules, refuse to listen, and be generally defiant. RP 96-97.
Visitation made the children “very rocky,” and “tumultuous.” RP 100.
Thi'srwé‘s ﬁaA 51gmﬁcant dis“r-i-lptio;lj;- and it wa.s éffe.ctingwfh’e stability of their
placements. RP 100, 108‘.7‘Rég;1rding suspension of visitation, Ms. Grimm
consulted with Sue Elg (who ¢o1npleted Ms. Roberts’ parent-child
evaluation), Jim Allen (A.R.’s counselor), and the guardian ad litem. RP
100.

Here, visitation sessions were discontinued by the trial court as.a
result of the negative effect that they had on D.R. and A.R.’s mental
health, welfare, and best interests. bThe court’s concern is substantiated by
the record, and fhe coﬁrt did not abuse its discretion in ordering. that
visitation be suspended. Dependencj} of J.W., 90 Wn. App. 417, 429, 953
P.2d 104 (1998). |

Also, the suspension of visits, even if error, does not justify
reversal of termination of parental rights because the suspension was not.a
basis of the trial court’s order terminating parental rights. Rather; the trial
court’s termination was based upon the children’s high needs and the
mother’s inability to gain the skills and experience necessary to provide

the minimum level of care they need.
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G. The Court Did Not Abuse Its Discretion By Not Appointing
Counsel for D.R.

Ms. Roberts asserts that the trial court abused its discretion when it
denied her motion to appoint counsel for D.R. “The granting or denying of a
motion-... rests within the sound discretion—of-the trial court and ”the trial
court’s ruling will not be disturbed unless-an abpse‘of discretion 1s shown.
State v. Sutherland, 3 Wn. App. 20, 21, 472 P.2d 584, 585 (1970).
“Discfetion is abused only where no reasonable man would take the view
adopted by the trial court. If reasonable mén could differ as to the propriety
of the action taken by the trial court, it cannot be said that the trial court
abused its discretion.” Id. at 21, 22.

Here, regarding appointment of counsel for a child in a dependency
| proceeding, RCW '13.34.100(6) provides, “[1]f the child requests legal
counsel and is age‘t‘welve or older, or if the guardian ad litem or the court
determines that the child needs to be independently represented by counsel,
tﬁe court _nlz_ly_(émphasis added) appoint an attorney to represent the child’s
position.” RCW 13.34.100(6).

| Thus, the trial court may, but is not required to, appoint independent
couhsel for a child under RCW 13.34.100(6) if either (1) the child is 12 years
or older and requests comﬁsel, or (2) the gﬁardian ad litem or trial court

determine the child needs to be independently represented by counsel.

[O8]
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In the case at hand, the child D.R. did not request legal counsel.
Likewise, neither the guardia‘n ad litem nor the court determined that the
child needed to be independently represented. To the contrary, the guardian
ad litem and trial court detérmined that the child did not need counsel based

4on .the;:hil(»l’sAthe‘:rarpist’s and guardian ad litem’s opinions that appointment
of counsel would unnecessarily COIlfLISC» DRanEi —caﬁse her emotional
trauma. Accordingly, the statutory prerequisités to the court being allowed
to exercise its discretion were not satisﬁed. Even if they were, the court did
not abu;se its discretion.

The guardian ad litém stated that, after discussion with her program
manager, and D.R.’s foster parent, she came to the conclusion that she did
not want to discuss appointment of independent counsel with D.R. The
guardian ad litem explained that this was due to her belief that D.R. would
| not understand the ramifications of having an attorney due to her cognitive
disabilities. RP 418-419. |

The guardian ad litem’s reasoning was corroborated by D.R.’s
therapist, Dr. Lisa Estelle. RP 419. Dr. Estelle stated in an email to the
GAL,

I'am concerned that ;3. lawyer for [D.R]...would only add to

her anxiety and contribute to her getting her hopes up and

later being disappointed again. I am not informed about

how an attorney for her would benefit her currently and do
not know the legal requirements for representation of a 12-

34



year-old who is signiﬁcantly limited in cognitive skills,
language, comprehension, and insight. I am confident that
Judge Baker would have these answers and be the best one
to decide if [D.R.] needs her own attorney.

RP 419.

---——Based on the above, the trial court was concerned -that- appointing
—counsel for the ehild may “thron/[ing] [D.R.] into a tailspin,”-and stated that ..
as a result of her anxiety disorder, that it would not be right for the guardian
ad litem to approach her directly. RP 426. In addition, the trial court noted

that the “overriding issue is that [appointment of independent counsel] will |
~ not be of any real assistance to [D.R.]...or to the court...” RP 427. Asa
- result, the court denied Ms. Roberts’ and Mr. Roberts’ motion to appoint
| independent counsel for DR RP 427.

- Here, given both the factual circumstances and tne law, the trial
court did not. abuse its discretion. Discretion is abused where “no
reasonébie man w-ould take the view adopted by the trial court.” -It cannot
be said that no reasonable person would have denied the motion for
appointment of independent counsel. The people with close relationships
to D.R., including the foster mo.ther and her therapist, agreed that it would
be futile and disruptive to D.R. to appoint counsel. The trial court’s

decision to not appoint counsel for D.R. was a proper exercise of judicial

discretion and should be upheld by this court.
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IV.  CONCLUSION
The Department established by clear, cogent, and convincing
evidence all elements necessary under RCW 13.34.180(1) to terminate

Ms. Roberts’ parental rights. The Department has also proven by a

preponderance of the evidence that termination of Ms. Roberts’ parental

rights is 1nt};e—best interests of the children D.R. and A.R., as requlr;edﬁby |
RCW 13.34.190(2). D.R. aﬁd AR’s best interests were served by
termination of Ms. Roberts’ parental rights and the trial court’s decision
shoulci be affirmed. ‘
| RESPECTFULLY SUBMITTED this 30th day of April, 2009.
Y s
- /KEL {ko HT, WSBA #33544
Assgtant AttorneyGeneral
Atforney for Washington State

Department of Social Health Services,
Respondent
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