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L. IDENTITY OF PETITIONERS

Petitioners Kittitas County Conservation, RIDGE, and Futurewise
(KCC) are the respondents in the Kittitas County Superior Court
administrative appeals at issue ~here. KCC was the petitioner in frént of
the Eastern Washington Growth Management Hearings Board in the
underlying case, and preyailed on all relevant issues in the Board’s Final
Decision and Order of August 20, 2007.

I DECISION BELOW

The Eastern Washington Growth Management Hearings Board issued
its Final Decision and Order in Kittitas County Conservation et al. v.
Kittitas County, Case No. 07-1-0004c, on August 20, 2007 (Attached as
Att. A).

II. ISSUES PRESENTED FOR REVIEW'
a. Did the Growth Manégement Hearings Board erroneously apply

the law by ruling that the growth management act does not allow
rural densities of one unit per three acres?

b. Was the Growth Board’s decision finding Kittitas County’s cluster
ordinance and planned unit development ordinance in violation of

! These issues were framed by the petitioners to the Superior Court,
Central Washington Home Builder’s Association of Washington, Building
Industry Association of Washington, and Mitchell F. Williams (intervenors
in EWGMHB Case No. 07-1-0004c). They have been altered only to

correct grammar.



the GMA an erroneous application of the law and arbitrary and
capricious?

c. Is the Growth Board’s decision finding Kittitas County’s
comprehensive plan in violation of the GMA for failing to provide
for a variety of rural densities an erroneous application of the law,
not supported by the evidence, and arbitrary and capricious?

IV. STATEMENT OF THE CASE

On December 11, 2006, Kitﬁtas County adopted Ordinance 2006-63,
the County’s amended Comprehensive Plan. Kittitas County
Conservation, RIDGE, and Futurewise (KCC) filed a petition for review to |
the Eastern Washington Grthh Managemént Hearings Board (Board).
The Washington State Department of Corhmum'ty, Trade, and Economic
Development (CTED) filed a separate petition, and the matters were
consolidated under Case No. 07-1-0004c. Several parties, including the
Central Washington Home Builders Association (CWHBA), iﬁtervened or
were granted amicus status.

On August 20, 2007, the Board issued its Final Decision and Order

(FDO)*. The Board found in favor of CTED on all four issues alleged in

CTED’s petition for review, and in favor of the majority of KCC’s issues.

Kittitas County and the CWHBA each filed petitions for review to the

2 See Att. A.



Kittitas County Superior Court.” Each petition alleges error in the Board’s
finding that the County’s rural densities of 1 dwelling unit per 3 acres
violated the GMA. CWHBA also assigns error to the Board’s findings
that the County failed to provide for a variety of rural densities, and that
the County’s Performance Based Cluster Platting and Planned Unit
Development Zone violated the GMA.

On October 18, 2007, KCC applied to the Eastern Washington
Growth Management Hearings Board (Board) for a Certificate of
Appealability in both Superior Court cases. On October 22, 2007, the
Board issued a Certificate of Appealability for both cases.* On October
29, 2007, KCC file a Notice of Discretionary Review in both Superior
Court cases.

V. ARGUMENT

RAP 6.3 and RCW 34.05.518 govern direct review of the decisions
of environmental boards, including the Growth Management Hearings
Boards, and provide that the Court should accept direct review based upon

the same standards upon which the Board should issue a certificate of

3 Kittitas County’s petition is Case No. 07-2-00549-1; CWHBA etal’s
petition is Case No. 07-2-00552-1.
* See Att. B.



appealability, specifically if it “finds that delay in obtaining a final and
‘prompt determination of the issues would be detrimental to any party or
the public intéresf and either:. (i) fundamental and urgent statewide or

regional issues are raised; or, (ii) the proceeding is likely to have

995

significant precedential value.”” Because the Board has issued a

certificate of appealability and because all of the statutory criteria are met,

this court should accept direct review.

A. A delay in obtaining a final and prompt determination of the
issues in this matter is detrimental to all parties and the public
interest.

In addressing this issue, the Board has held that:

[i]t is important to have this matter decided by Division Three of
the Court of Appeals as soon as possible. The issue will have great
precedential value in Eastern Washington and the State as a whole.
The resolution of these issues will be of great benefit to the parties
and their local constituencies.®

All parties are benefited by a rapid and binding resolution of this

case. Given the scope of the issues presented and the acreage affected by

> RCW 34.05.518(5). RAP 6.3 provides: _
The appellate court accepts direct review of a final decision of an administrative
agency in an adjudicative proceeding under RCW 34.05.518 and RCW
34.05.522 by entering an order or ruling accepting review. In requesting direct
review, the parties shall follow the procedures set forth in rule 6.2.

RAP 6.2(c) provides:

Regular Motion Procedure Governs. A motion for discretionary review
is governed by the motion procedure established by Title 17.

§ Att. B, Certificate of Appealability at P. 4.



the Board’s ruling, it seems unlikely that the losing side at the Superior
Court level would fail to appeal. KCC is harmed by delay because
development applications can vest to the noncompliant code even while an
appeal is pending. Washington’s vesting law allows applications to vest
upon filing.” Thus, even though the Board has found noncompliant the
County’s 3 acre rural zoning and other provisions, land can still be divided
during the pendency of the appeal, and housing that harms working férms
and forests and the rural area constructed.

As KCC demonstrated during the Hearing on the Merits in this
matter, three acre plots lead to spfawl, degradation bf water quality,
transportation and other public service provision problems, and endanger
farming and other natural resource industries, and imperil water rights.
Thus, the interests of KCC and the public are aided by a rapid resolution
of the appeal, allowing the County to repair its error in allowing urban
densities in the rural area in the near rather than far future.

CWHBA et al. are aided by a rapid resolution as well. Even
though applications can vest, property owners and the businesses

represented by CWHBA still face uncertainty regarding the future of

TRCW 36.70A.302.



density in Kitfitas County for those properties where the owner or
potential purchaser is unable or uﬁwilling to file a permit application.
Uncertainty regarding the development potential of a property may make
sale difficult, as well as making it more difficult to obtain financing for a
property. Furthermore, the long;term business interests of CWHBA and
other developers are harmed by sprawl zoning. Traffic, inadequate water
and sewer, poor fire protection, and a degraded environment are not good
selling points for real estate. A binding ruling requiring the County to fix
its sprawl zoning will aid the long-term economic health of the region, and
the long-term interests of CWHBA and the other appellants.

B. Fundamental and urgent statewide or regional issues are raised.

The Board has noted that “[t]he issues ;aised herein are
fundamental énd of urgent regional and statewide interest.”® As discussed
above, Kittitas County’s urban densities in thé rural area are bad for water
quality and the énvirénmeht. Water quality knows no borders; regional
supplies are at risk. Furthermore, traffic, wildfires, and agricultural

markets and communities are not constrained within the County. Adjacent

¥ Att. B, Certificate of Appealability at p. 4.



counties and the region as a whole stand to benefit from careful land use
planning 1n Kittitas.

Furthermore, Kittitas County’s noncompliant rural densities create
an unfair playing field in the short-term for builders and developers
operating in adjacent GMA-compliant éounties. In the long-term,
adequate rural densities aid the economic health of a region. In the
immediate future, though, it is more profitable to build sprawl housing
without paying for infrastructure than it is to build at appropriate rural
levels, or pay for urban-level services. Thus, builders in Yakima, Chelan,
Grant, and King counties must abide by GMA-compliant densities, while
compeﬁng with Kittitas County builders who have an unfair competitive
advantage under the Kittitas Coﬁnty comprehensive plan found
noncompliant by the Board.

C. The proceeding is likely to have significant precedential value.

The Board has correctly noted that:

The‘ issue will have great precedential value in Easteni Washington

and the State as a whole. . . It is unlikely that the Superior Court

will have the final review. Direct review by the Court of Appeals

will b9e a more efficient use of the judicial system[’]s valuable
time.

° Att. B, Certificate of Appealability at p. 4.



In addition to the factors described above, .in 2005, the Washington
Supreme Court noted in Viking Properties v. Holm that Growth Boards
cannot set “bright line rules” regarding density.' | Few decisions have
applied this ruling, and none have been considered by the Supreme
Court.!' The appellate courts have yet to provide binding guidance on
when a Board violates Viking Properties’ bright-line rule conclusion, and
whether previous rulings from all three Boards holding that 1 dwelling
unit per 5 acres is the minimum rural density may be utilized as a
benchmark or presumption, or are a fact-based application of the GMA’s
prohibitions on urban growth outside urban growth areas.'? Clarity is
required, and KCC requests that this court provide guidance.

Similarly, there is little appellate guidance on planned unit
developments and rural clustering. The Board in this case found the |
County’s ordinance addressing these areas noncompliant both because it

allows improper rural density and fails to prevent urban-like development.

1 Yiking Properties, Inc. v. Holm, 155 Wn.2d 112, 118 P.3d 322 (2005).

" Normandy Park v. CPSGMHB, 78630-5, a case involving urban densities and
bright-line rules, was granted review but then dismissed by the appellant.

12 See, Gold Star Resorts, Inc. v. Futurewise, ___Wn.App. ___, 166 P.3d
748(2007) (Agid, I., concurring), noting that 1 dwelling unit per 5 acres in
jurisprudence from the Boards is a “rebuttable presumption”, not a “bright-line
rule”.



While both of these objections are well-grounded in the GMA, there
appears to be no appellate precedent directly addressing them.
'VI.  CONCLUSION

For the reasons set forth herein, KCC respectfully requests that this
court accept direct review of this matter.

RESPECTFULLY SUBMITTED and signed on this 2™ day of
November, 2007,
_sdeoD-2mes]
Keith Scully
- WSBA #28677
Attorney for Petitioners Kittitas

County Conservation, RIDGE,
and Futurewise .
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1, Keith Scully, declare under penalty of perjury and the laws of the
State of Washington that, on November 2, 2007, I caused the following
documents to be served on the persons listed below in the manner shown:

KITTITAS COUNTY CONSERVATION, RIDGE, AND
FUTUREWISE’S MOTION FOR DISCRETIONARY REVIEW"

Ms. Martha Lantz

Licensing and Administrative Law
Division ,

1125 Washington St. SE, PO Box
40110

Olympia, WA 98504-0110

X | By United States Mail

By Legal Messenger or Hand
Delivery

By Facsimile: (509) 574-6964

By Federal Express or Overnight
Mail prepaid

By E-Mail:

Mr. Alan D. Copsey, Assistant Attorney
General

Office of the Attorney General
Agriculture and Health Division

PO Box 40109

Olympia, Washington 98504-0109

X | By United States Mail

By Legal Messenger or Hand
Delivery

By Facsimile: 360-586-3564

Mr. Neil Caulkins

Kittitas County Prosecuting
Attormey’s Office

205 W. 5™ Ave., Rm 213
Ellensburg, WA 98926

X By United States Mail

By Legal Messenger or Hand
Delivery

By Facsimile

By Federal Express or
Overnight Mail prepaid

By E-Mail:

neil.caulkins@co kittitas.wa.us

Mr. Timothy Harris

Mr. Andrew Cook

Building Industry Association of
Washington

111 21% Ave. SW

Olympia, WA 98507

X | By United States Mail

By Legal Messenger or Hand
Delivery

By Facsimile

13 Attachments were served with the motion for discretionary review of Case No.
07-1-00552-1 (filed contemporaneously with this pleading) and are not included

with this filing.
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"By Federal Express or Overnight

Mail prepaid
By E-Mail: alanc@atg.wa.gov
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By Federal Express or
Overnight Mail prepaid
By E-Mail: andyc@biaw.com




Mr. Jeff Slothower

Lathrop, Winbauer, Harrel, Slothower
& Denison L.L.P.

P.O. Box 1088

Ellensburg, WA 98296

Mr. Gregory McElroy
McElroy Law Firm, PLLC
1808 N. 427 st.

Seattle, WA 98103

X | By United States Mail

X | By United States Mail

By Legal Messenger or Hand
Delivery

By Legal Messenger or Hand
Delivery

By Facsimile: 360-586-3564

By Facsimile

By Federal Express or Overnight
Mail prepaid

| By Federal Express or -
Overnight Mail prepaid

By E-Mail: jslothower@]lwhsd.com

By E-Mail:
emcelroy@mcelroylaw.com

DATED this 2™ day of November, 2007,

Keith Scully
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EXHBIT A

~ State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

KITTITAS COUNTY CONSERVATION et al.,

Petitioners,
Case No. 07-1-0004c
V. v

FINAL DECISION AND ORDER
KITTITAS COUNTY, : '

. Respohdent,

BUILDING INDUSTRY ASSOCIATION OF
WASHINGTON (BIAW), CENTRAL
WASHINGTON HOME BUILDERS
ASSOCIATION (CWHBA), MITCHELL
WILLIAMS, d/b/a MF WILLIAMS -
CONSTRUCTION CO., TEANAWAY RIDGE,
LLC, KITTITAS COUNTY FARM BUREAU

Intervenors,

ART SINCLAIR and BASIL SINCLAIR,

Amicus Parties.

I. SYNOPSIS
Two Petitions for Review were timely filed challenging Kittitas CoLmty’s (County)
amended Comprehensive Plan (CP); one by Kittitas County Conservation Coalition, RIDGE,
and Futurewnse (KCCC et al.), and the other by the Washington State Department of
Commumty Trade and Economic Development (CTED). The Petitioners, KCCC et al,, raised
ten issues contending the County failed to comply with the GMA and violated the following
statutes: RCW 36.70A.020, Goals 1-2, 5, 8-10, 11-12; 36.70A.035; 36.70A. 040 36.70A.050;

Eastern Washington

Growth Management Hearings Board

FINAL DECISION AND ORDER " 15 W, Yakima Avenue, Suite 102
Case 07-1-0004c Yakima, WA 98302
August 20, 2007 Phane: 508-574-8960

Page | Fax: 509-574-6964
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36.70A.060; 36.70A.070; 36.70A.110; 36.70A.115; 36.70A.120; 36.70A.130; 36.70A.131;
36.70A.160: 36.70A.170; 36.70A.172; 36.70A.175; and 36.70A.177. In addition, KCCC et al.
contends the County’s designation of certain faderal and state lands failed to meet the
criteria for inclusion as Resource Lands of Long-Term Commercial Significance, and Issue
Nos. 4 and 6, if found non-compliant, warrant invalidity.

The Petitioners, Kittitas County Conservation, (KCCC et al.) .address Issue Nos. 1
through 10; and Petitioner, Department of Community Trade and Economic Development
(CTED) primarily address Issue Nos. 11 throug‘h 14 (although these issues overlap
substantially with Issue Nos. 1, 4, 5, and 6.)

The Respondent, Intervenors, and amicus parties argued the amended CP is a result
of following a process in establishing minimum acré lot sizes that provide for a mixture of
densities, combats rural sprawl and maintains agricultural character, provides for residential
development of land ill-suited to agriculture, and reduces the amdunt of agricultural land
convértgd to residential uses. The County argues the county planning decision is presumed

valid and to be giveh greater than substantial deference, Petitioners have a high burden to

show the County’s decision was clearly erroneous; and Petitioners have failed to meet this
burden in this matter. The Intérvenors argue Kittitas County’s Comprehensive Plan, as
amended by Ordinance 2006-63, was adopted puréuant to Washington State’s Growth |
Management Act (GMA) and is presumed valid. Before the Board can find an action clearly
erroneous, the Board must be left with the firm and definite conviction that a mistake has
been committed. The Intervenors also argue the proper'burden of proof cannot be '
overstated. | S . |

The Board agrees, it is the responsibility of the Petitioners to provide the burden of
proof. The Board studied the issues as presented and determined from the parties’
arguments, the record, past Héarings Boards' decisions, case law, and the requirements set |.
forth in the Growth Management Act (GMA), whether the County complied with RCW
36.70A. Rather than reiterate the Board's analysis for every issue here in the synopsis, only

a summary of the conclusions will be given.

Eastern Washington
Growth Management Hearings Board

FINAL DECISION AND ORDER 15 W. Yakima Avenue, Suite 102
Case 07-1-0004c Yakima, WA 983802
August 20, 2007 : Phone: 509-574-6960
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The Board finds the Petitioners (KCCC et al.) failed to carry their burden of proof in
the following issues: No. 8 (designation of resource lands of long-term significance), and
No. 9 (FLUM and zoning maps). |

The Board finds KCCC et al. carried their burden of proof in the following issues: No.
1 (rural issues), No. 2 (Gold Creek resort designation), No. 3 (designation of resource
lands), No. 4 (de-designation bf agricultural land), No. 5 (UGNs), No. 6 (UGA expansions
for Cities of Kittitas and Ellensburg), No. 7 (FLUM, zdning map, and development
regulat&ons), No. 10 (review and revise deve]opmént regulations, PUD zones, performance
based zones). The Board also finds CTED has carried its burden of proof on Issues No. 11
(variety of rural densities), No. 12 (UGNSs), No. 13 (de-designation of agricultural lands),
and No. 14 (expanding UGAs for cities of Kitlitas and Ellensburg )

II. INVALIDITY.

The Board further grants the Petltloners (KCCC et al.), request for a finding of
invalidity. The Board finds the County’s actlons argued in Issue Nos. 4 and 6, invalid. (See
section VI below). ‘

, III. PROCEDURAL HISTORY

On February 8, 2007, KITTITAS COUNTY CONSERVATION, RIDGE, and FUTUREWISE
(KCCC et al.), by and through their representative, Keith Scully, filed a Petition for Review.
On February 21, 2007, WASHINGTON STATE DEPARTMENT OF COMMUNITY TRADE
and ECONOMIC DEVELOPMENT (CTED), by and through their representative, Alan Copsey,
filed a Petition for Re}view. '

On February 23, 2007, the Board received BIAW’s, CWHBA's, and MITCHELL
WILLIAMS’, Motion to Intervene in EWGMHB Case No. 07-1-0003.

- On February 27, 2007, and March 12, 2007, the Board received Teanaway Ridge,
LLC’s Motion to Intervene in EWGMHB Case Nos. 07-1-0003 and 07-1-0004.
On March 12, 2007, the Board received Art Sinclair and Basil Sinclair’s Motion to File
Amicus Brief in EWGMHB Case Nos. 07-1-0003 and 07-1-0004. |

Eastern Washington

Growth Management Hearings Soeard
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On March 14, 2007, and March 15, 2007, the Board received Kittitas County Farm
Bureau, In.c., Mation to Intervene in EWGMHB Case Nos. 07-1-0003 and 07-1-0004.

On March 15, 2007, the Board heard the Motions to Intervene filed Dy the
aforementioned parties. The Board also heard the Motion to File Amicus Brief filed on behalf
of the Sinclairs before the Prehearing conference. The Board grants Intervenor status té
BIAW, CWHBA, Mitchell Williams, Teanaway Ridge, LLC, and Kittitas County Farm Bureau.
The parties are intervening on behalf of the Respondent. The Board also grants amicus
status to Art Sinclair and Basil Sinclair. v |
On March 15, 2007, the Board held a telephonic Prehearing conference. Present
were John Roskelley, Presiding Officer, and Board Members, Dennis Dellwo and Joyce
Mulliken. Present for the Petitioners were Tim Trohimovich, Jamie Mathey, and Alan
Copsey. Present for the Respondent was James Hurson and Neil Caulkins. Present for
Intervenors BIAW, Central Washington Home Builders Association, and Mitchell Williams
was Andrew Cook. Present for Intervenor Teanaway Ridge, LLC, was Jeff Slothower. Mr.
Slothower also represents Art Sinclair and Basil Sinclair. Present for Intervenor Kittitas
County Farm Bureau was Gregory McElroy. Anne Watanabe was present for Eastern Ridge
Land Company, an interested party in this matter.

The Board at the Prehearing conference consolidated Case Nos. 07-1-0003 and 07-1-
0004. The new Case Name and Number are as follows and shall be captioned accordingly:
KITTITAS COUNTY CONSERVATION et al. v. KITTITAS COUNTY, 07-1-0004c.

On March 16, 2007, the Board issued its Prehearing Order.

On March 15, 2007, the Board received a Motion for Consolidation from attorneys
Michael Murphy and William Crittenden, Intervenars, Misty Mountain, EWGMHB Case No.
06-1-0011. |

-On May 22, 2007, the Board iss:ued its Order Denying Motion to Consolidate
EWGMHB Case Nos. 06-1-0011 and 07-1-0007c.

Eastern Washington
Growth Management Hearings Board
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On May 25, 2007, the Board received Petitioners, Kittitas County Conservation,
Ridge, and Futurewise Requests to File a Motion beyond the Motion Deadline and Agreed
Motion to Revise Service List and Motion for Leave to File an Over-Length Brief.

On May 30, 2007, the Board issued its Order Granting Motion to Revise Service List
and Leave to File an Over-Length Brief.
On June 5, 2007, the Board received Kittitas County’s Motion for Continuance, asking
for 30 days, Petitioner, CTED, Response to Kittitas County’s Motion for Continuance, and
Intervenor, Teanaway Rldge LLC's Response to Kittitas County’s Motlon for Continuance.
The Board has not received responses from the representatives of the other parties involved
in this matter. :
On June 6, 2007, the Board issued its Order Granting Continuance.
‘On July 16, 2007, the Board held the Hearing on the Merits. Present were Joyce
Mulliken, Presiding Officer, and Board Members, Dennis Dellwo and John Roskelley. Present
for the Petitioners were Tim Trohimovich, Jamie Mathey, and Alan Copsey. Present for the
Respondent was Neil Caulkins and .Darryl Piercy. Present for Intervenors BIAW, Central
Washington Home Builders Association, and Mitchell Williams was Andrew Cook. Present for
Intervenor Teanaway Ridge, LLC,‘ was Jeff Slothower. Mr. Slothower also represents Art
Sinclair and Basil Sinclair. Present for Intervenor Kittitas County Farm Bureéu was Gregory
McElroy. |
IV, PRESUMPTION OF VALIDITY, BURDEN OF PROOF AND STANDARD OF

REVIEW
Comprehensive plans and development regulations (and amendments thereto)

adopted pursuant to Growth Management Act ("GMA” or “Act”) are presumed valid upon
adoption by the local government. RCW 36.70A.320. The burden is on the Petitioners to
demonstrate that any action taken by the respondent jurisdiction is not in compliance with

the Act. The Board ". . . shall find compliance unless it determines that the action by the .

. County. . . is clearly erroneous in view of the entire record before the Board and in light

of the goals and requirements of [Growth Management Act].” RCW 36.70A.320. To find an

Eastern Washington
Growth Management Hearings Board
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|| failure to adopt rural policies and designations that protect natural resource lands from

action clearly erroneous, the Board must be “. .. left with the firm and definite conviction
that a mistake has been committed.” Department of Ecology v. Central Puget Sound
Growth Managemehz‘ Hearings Board, 142 Wn.2d 543, 552, 14 P.3d 133 (2000).

The Hearings Boérd will grant deference to counties and cities in how they plan
under Growth Management Act (GMA). RCW 36.70A.3201. But, as the Court has stated,
“|ocal discretion is bounded, however, by the goals and requirements of the GMA.” King
Caun}fy v. Central Puget Sound Growth Management Hearings Board, 142 Wn.2d 543, 561,
14 P.2d 133 (2000). It has been further recognized that “[cJonsistent with King County, and
notwithstanding the ‘deference’ language of RCW 36.70A.3201, the Board acts properly
when it foregoes deference to a . . . plan that is not \consistent with the requirements and
goals of the GMA.” Thurston County V. Cooper Point Association, 108 Wn. App. 429, 444, 31
P.3d 28 (2001).

The Hearings Board has jurisdic’cion ovér the subject matter of the Petition for
Review. RCW 36.70A.280(1)(a)- |

' V. ISSUES AND DISCUSSION

Issue No. 1:

Does Kittitas County’s failure to review and revise the comprehensive plan to
eliminate densities greater than one dwelling unit per five acres in the rural area (outside of
limited areas of more intense rural development (LAMIRDs and Urban Growth Areas),

incompatible development, failure to define rural character and to adopt provisions to
protect rural character, inadequate or absent criteria for the designation of rural land use
designations, failure to adopt a policy to prohibit urban governmental services outside the
urban growth area, and failure to review and revise the rural element to comply with the
GMA violate RCW 36.70A.020 (1-2, 5, 8-10, 12), 36.70A.04Q, 36.70A.070, 36.70A.110,
36.70A.120, 26.70A.130, and 36.70A.177? (Related to Issue 11 [CTED])

The Parties’ Position:
Petitioners KCCC, et al.:

Th.e Petitioners (Kittitas County Conservation Coalition, RIDGE, Futurewise, [KCCC et

al.]) contend Kittitas County’s Comprehensive Plan fails to eliminate densities greater than

Eastern Washington
Growth Management Hearings Board
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one dwelling unit (DU) per five acres in-the rural area outside the limited areas of more
intense rural development (LAMIRDs) and Urban Growth Areas (UGAs), thereby designating
rural land for urban growth. Furthermore, the Petitioners contend the County failed to adopt
policies énd designations to protect natural resource lands from incompatible development;
failed to protect rural character, and does not provide criteria for rural land use
designations; failed to review and revise the rural element to comply with the GMA by not
adopting a variety of rural densities; and failed to review and revise the rural element to.
comply with the Growth Management Act (GMA). The Petitioner, CTED, has similar
contentions and arguments, which are summarlzed in Issue No. 11 of this Final Decision
and Order (FDO).

The Petitioners contend Klttltas County allows two rural land use designations, "Rural
3" (R-3) and “Agriculture 3" (A-3), allowing urban growth in a rural area. The Petitioners
point.out one of the most important tools to prevent urban sprawl is RCW 36.70A.070(5),
which prohibits designatihg land for urban growth in the rural element of the
Comprehensive Plan (CP). “The rural element shall permit rural development, forestry, and |
agriculture in rural areas. The rural element shall provide ... appropriate rural densities and
uses that are not characterized by urban growth and that are consistent with rural
character.” RCW 36.70A.070(5)(b).

The Petitioners also cite RCW 36.70A. 110(1), Wthh prohibits urban growth outside

urban growth areas (UGAs). “Urban growth” refers to growth that makes intensive use of
land for the locations of buildings, structures, and impermeable surfaces to such a degree
as to be incompatible with the primary use of land for the production of food, other
agricultural products, or fiber, or the extraction of mineral resources, rural uses, rural
development, and natural resource lands designated pursuant to the GMA. RCW
36.70A.110(1).

The Petltloners point out all three Growth Management Hearings Boards (Hearmgs
Boards) have held the minimum density is one (1) (DPU) per five (5) acres of land; and as

this Board explained, “This is not to say there is a “bright line” rule [of the kind disfavored

Eastern Washington

Growth Management Hearings Board

FINAL DECISION AND ORDER 15 W. Yakima Avenue, Suite 102
Case 07-1-0004c Yakima, WA 98902
August 20, 2007 : Phane; 509-574-6960
Page 7 Fax: 509-574-6964




0w ~N o 0 A~ W N

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

| per 20 acres, and one DU per 80 acres. In Tugwell v. Kittitas County, the Court of Appeals

'County Community Development Services. The breaking up of the rural area into small

in the Supreme Court’s | Viking Properties decision] concerning rural lot sizes. Counties and
Cities do have some discretion based on local circumstances, but this discretion on rural lot
sizes or density is limited by the GMA and must be justified in the record. Futurewise v.
Pend Oreille County, ENGMHB Case No. 05-1-0011 Final Decision and Order, p.16
(November 1, 2006). |

The Petitioners contend the County recognizes one DU per three (3) acres is

incompatible with natural resources lands by also including density requirements of one DU

held parcels of less than twenty acres, especially the very small lots allowed in the A-3 and
R-3 zones, are too small to farm. The Petitiohers also érgue that according to the United
States Census of Agriculture the smallest category of farm is from one to nine acres in size.
They further state, “since an average of a little over six acres is the smallest size supporting
agriculture” ... “densities of one DU per three acres are mcompatlble with the primary use of
land for the productioh of food, other agricultural products, ... and natural resource lands
designated pursuant to RCW 36.70A.170. "

The Petitioners cite numerous studies and pubhcatzons to further express their
concerns about water quality and failed septic systems. The Petitioners contend, “..wateris|

scarce” in Kittitas County, citing a letter from the Department of Ecology (DOE) to Kittitas

parcels exacerbates the water shortage.

The Petitioners argue urban densities in rural areas violates RCW 36.70A.110(1),

which requires the County to encourage urban growth in UGAs and prohibits urban growth
outside them. | |

The Petitioners contend the County may apply local circumstances to its rural
element in decndmg density, but must develop a written record explaining how the rural
element meets the requirements of the GMA. The County merely listing the densities
permitted is insufficient. According to the Petitioners, densities of one DU per three acres

are inconsistent with Kittitas County’s local circumstances. The Petitioners also contend the
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‘resource lands under RCW 36.70A.170.

conflicts between rural land uses and those lands designated agricultural, forest and mineral

In addition, the Intervenors contend Kittitas County’s rural element provides a variety
of rural densities based on local circumstances and designates as least six rural zones. The
Intervenors argue there is no requirement under the GMA that requires local jurisdictions to
set criteria in their comprehensive plans to limit the ability of property owners to rezone
their property. Kittitas County does designate a number of rural areas with varying
densities, so its CP complies with the GMA.

The Intervenors contend Kittitas County’s CP protects the rural character by
containing substantive criteria minimizing conflicts in adjacent zones. In the County’s CP
under rural element, the section, “Rural Uses Adjacent to Designated Resource Lands”,
states that rural lands should be managed in a manner that minimizes impact on adjacent
natural resource lands. It also provides that development standards for access, lot size and

conﬁguAration, fire protection, forest protection, water supply and dwelling unit location

should be adopted for development within or adjacent to forest lands. The Intervenors
contend the County’s rural element further protects the rural chéracter through a number of
policies that seek to continue agriculture, timber and mineral uses on lands not designated
for long-term commercial signiﬁcénce.

Petitioners_KCCC, et al. HOM Reply:

The Petitioners, KCCC, et al., contend the Respondents ignore arguments and data
presented by the petitioners in their HOM Brief. The Respondents have misinterpreted this
Board's decisions in Futurewise V. pend Oreille County, Woodmansee v. Ferry County, 1000
Eriends of Washington v. Chelan County, City of Moses Lake v. Grant County, and the Court
of Appeals Diehl decision, in that the County’s local circumstances and the GMA support
minimum rural densities of one DU per five acres showing it is not a bright line rule for rural
densities. The Petitioners alsa argue there are no applicable Board precedents that allow
urban densities in the rural area.to the extent Kittitas County allows and, if properly read,

these cases all support the proposition the County’s Comprehensive Plan and Rural-3 and
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the farm in low flow [water] years by selling off small lots, fails because many of the

Agriculture -3 zones violate the GMA. The Petitioners further contend the Intervenors claim
'..unambiguously absent from RCW 36.70A. 070(5)(a)-(c) is any minimum density
requirement ...". However, the Petitioners contend they have shown in their HOM Brief and
in the summary above, RCW 36.70A.050(5) and other provisions of the GMA prohibit urban
growth outside the UGAs Urban growth is defined as growth too dense to grow food and
forest products.
The Petitioners argue the Growth Board has the dutyrto interpret the GMA and
lnvalsdate non-compliant CPs and DRs, such as Kittitas Countys The Respondents cite
Viking Prope/f/es v. Holm, which holds that Growth Board decisions do not establish the
kind of “public policy” used to invalidate restrictive covenants, the source of that type of
public policy is set forth in constitutional, statutory, and regulatory provisions, as well as
prior judicial decisions. In that case the Supreme Court also wrote “...that the GMA creates .
a general ‘framework’ to gutde local jurisdictions instead of ‘bright line’ rules.” Furthermore,
the GMA allows consideration of local circumstances through a broad range of discretion.

The Petitioners also contend the Respondent’s argument, allowing farmers to save

farmers and Irrigation Districts are senior water rights holders and are assured adequate
irrigation water in most years. The Petitioners argue the County ignored a better solution
offered from its own Resource Lands Advisory Committee (RLAC),which recommended
creating a transfer of development rights program where developmeht in the rural area
would be required to buy development rights from farmers in the Commercial Agriculture
land use designation. The Petitioners cite data from several documents and publications to

support their arguments regarding variable lrrigation water conditions.

The Petitioners contend the Respondent’s argument that it followed a process in
adopting its rural zoning densities fails because the Rural-3 and Agriculture-3 zones do not
provide for rural densities, which is a GMA requirement, and is contradicted by the record, p
the Court of Appeals Tugwel/ decision, and the Ferry County decision allowing 2.5 acre

zoning, which has been called into question by the Court of Appeals Diehl decision.
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The Petitioners contend the Respondent’s and Intervenors’ arguments that the
Petitioners are erroneously elevating certain GMA goals over others and the Rural-3 and
Agricﬁlture—3 sones meet the GMA and CP goals fail because these designations and zones
violate the GMA requirements. In addition, the County and Intervenors have committed the
error of focusing on the GMA goals and elevating one goal over another when they should
focus their arguments on the GMA requirements. Therefore, their goal elevation arguments
fail. .

Finally, the Petitioners contend the County’s argument that its CP and DRs have
created a mix of densities fail__because the GMA requires a variety of rural densities and the
variety must be in its rural element. RCW 36.70A.070(5)(b) requires “[t]he rural element
shall provide for a variety of rural densities, uses...”, not urban densities as A-3 and R-3
allow. The Petitioners argue the County and the Intervenors confuse the Comprehensive
Plan and ‘zoning, since in Tugwe// v. Kittitas County, Henderson v. Kittitas Cournty, and
Woods v. Kittitas County we have seen rural lands rezoned from Agriculture-20 and Forest
and Range-20 to Agriculture-3 and Rural-3.

Board Analysis:

The Board is finding Kittitas County out of compliance in Issue No. 11, which
encompasses many of the same issues contained herein. Because of that, the Board will
concentrate on the portions of Issue No. 1 which are not already decided in Issue No. 11.
The primary issue needing to be resolved in Issue No. 1 is whether Rural-3 and Agriculture-
3 zoning are in error and violations of the GMA for allowing urban growth in the rural
element.

Kittitas County is prohibited from designating land for urban growth in the rural
element of the comprehensive plan. RCW 36.70A.070(5)(b) provides as follows:

(b)  Rural development. The rural element shall permit rural development,
forestry, and agriculture in rural areas. The rural element shall provide
for a variety of rural densities, uses, essential public facilities, and rural
governmental services needed to serve the permitted densities and
uses. In order to achieve a variety of rural densities and uses, counties
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may provide for clustering, density transfer, design guidelines,
conservation easements, and other innovative techniques that will
accommodate appropriate rural densities and uses that are consistent
with rural character. RCW 36.70A.070(5)(b).

RCW 36.70A.110(1) also prohibits urban growth outside urban growth areas:

(1)  Each county that is required or chooses to plan under RCW 36.70A.040
shall designate an urban growth area or areas within which urban
growth shall be encouraged and outside of which growth can occur
only if it is not urban in nature.

The decisions éited by the Respondent , Wobdmanse’e v. Ferry County, 1000 Friends

of Washington v. Chelan County, City of Moses Lake v. Grant County, stand on their own

facts and status of the GMA law at the time adopted. Under the GMA, as amended, this

Board would likely not have allowed such densities permitted in the above cases without

sufficient evidence that the densities were rural densities and meet the requirements of the

GMA. |

Agriculture-3 and Rural-3 both-allow the sizing of lots throughout the rural element

at a density of three acres per dwelling unit. Those regulations provide for bonus densities

under certain circumstances. This Board and the other two Hearingé Boards have studied
rural lot sizes, effects of those lot sizes and measured these findings against the
requirements of the GMA and its definitions. With this extensive research and having
reviewed the Kittitas County Record, searching for the basis for the sizing of these Rural
lots, this Board finds that the densities of lots the size Vailoweld by these regulations,

Agriculture-3 and Rural-3, are urban densities and this urban growthl is prohibited in the

Rural element. | | '

The County contends that regulations adopted pursuant to a comprehensive plan

are an appropriate means of achieving GMA compliance. The GMA requires the County to

adopt regulations to implement their CP, however the regulations éuthoﬁziné the Rural-3

and Agriculture-3 were adopted prior to the adoption of the CP. Agriculture-3 was adopted

in 1983 and Rural-3 was adopted in 1992. In a previous Board decision, Kittitas County was
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found to not have properly reviewed these pre-CP regulations for consistency or adopted
the regulations properly as implementing the CP. "The Board finds there was clear and
convincing evidence that the County failed to act when it failed to adopt regulations
implementing its CP, review Agriculture-3 and Rural-3 requlations for consistency with its
Comprehensive Plan, and provide for proper notice and public participation.” KCCC, et al. v.
Kittitas County, et al, ENGMHB Case No. 06-1-0011, FDO, April 3, 2007. While the County
claims that these regulations were adopted to carry out local circumstances in establishing
patterns of rural densities and uses, this would seem difficult to sustain where such
regulations were improperly reviewed and adopted. Further, the County must “develop a

written record explaining how the rural element harmonizes the planning goals in RCW

developed this written record.

36.70A.020 and meets the requirements of the [Act].” RCW 36.70A.070(5). They have not

From the record before the Board and review of previous Board decisions here in
Eastern Washington and Western Washington, the Board must find that densities permitted
by Agriculture-3 and Rural-3 regulations are urban and prohxblted in the County’s rural
element.

Conclusion:

The Petitioners have carried their burden of proof and shown by clear and convincing
evidence that the action of the County, complained of herein, is clearly erroneous in view of
the entire record before the Board and in light of the goals and requirements of the Growth
Management Act. The Board finds that the densities allowed by regulations Agnculture -3
and Rural-3 are urban in the rural element and not in compliance with the Growth
Management Act and the County has not developed a written record explaining how the
rural element harmonizes the planning goals in the GMA and meets the requirements of the
Act.

Issue No. 2:

Does Kittitas County's failure to review and revise the Gold Creek resort designations
and Comprehensive Plan Chapter 7: Snoqualmie Pass Sub-Area Comprehensive Plan -
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Master Plan to meet the requirements for a master planned resort or to comply with the
rural areas requirements for an area unsuited to resort development violate RCW -

36.70A.020 (1-2, 8-10Q, 12) 36.70A. 040, 36.70A.050, 36.70A.060, 36.70A.070, 36.70A.110,
36.70A.110, 36.70A.130, 36.70A.170, and 36.70A.172?

The Parties’ Position:
Petitioners KCCC, et al.:

The Petitioners contend the GMA requires the Gold Creek area to comply with the
rural element requirements because the area does not comply with the requirements for a
master planned resort (MPR) and is unsuited for large resort development. They argue this
area fails to comply with the rural element requirements because it permits urban densities
in the rural element. The County simply describes it as a “Sub-Area” with a variety of urban
and rural zones. ' ‘

The Petitioners further argue this MPR process becomes the equivalent of the
planned unit development (PUD) process used in RCW 36.70A.360 to ensure all future - -
development is in accord with the County’s DRs, county-wide planning policies and the
County’s CP. The Petitioners point out the County’s CP places additional restrictions on
MPRs, Kittitas County GPO 2.187: “A MPR should be designed in context with its
surrounded environment, natural and man-made. An MPR should not adversely affect
surrounded lands in any significant way.” The County has failed to designate the Gold Creek
area as a MPR.

The Petitioners contend because the Gold Creek area does not comply with the MPR
requirements then it must meet the requirements of the GMA regarding rural areas. The

Petitioners argue the County fails because it permits urban densities in a rural area.

Respondent Kittitas County:

The County argues Gold Creek is actually a valid PUD authorized in 1990, by
Ordinance 90-21. They contend it is a “vested property interest that is not properly
addressed at the CP stage.” Respondent HOM brief at 13. To withdraw such a vested

property right would require a due process hearing and determination. The County also
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argues Snoqualmie Pass does not need to be a Master Planned Resort, but rather fits an
urban growth area designation much better. Regardless of what it may eventually be called,
the County considers this area part of a sub-area in its CP and will be revisited. The County
is in this process [beginning July 2007] by holding community scoping meetings.

Intervenors BIAW, et al.:

The Intervenors did not brief this issue.
petitioners KCCC, et al. HOM Reply:

The Petitioners contend the County has failed to comply with the GMA by permxttmg
urban densities in the rural area. The County defends its decision on the grounds Gold
Creek s w5 valid Planned Unit Development (PUD)" authorized in 1990, and that this is
vested property. The Petitioners argue under Washington’s vested rights law, a PUD only
vests when “coupled with” and “inextricably linked” with a preliminary plat applications for a
subdivision. Petitioners HOM Reply brief at 19. However, the PUD did not vest the
development within the statutory time limits. The Petitioners further argue the preliminary
plat has either explred or is beyond its vesting date and, even though there may be vested
developments in an area, does not justify the continuing violations of the GMA, The Board
must remand this issue back to Kittitas County for action consistent with the GMA.
Board Analysis: _
The Snoqualmie Pass Sub-Area includes an area called Gold Creek. This area has not
been designated as a Master Planned Resort, but is called a “Sub-Area”, with a variety of
urban and rural zones, separate from the zoning designation for a Master Planned Resort.
The question of whether lots or a PUD in the Gold Creek area are vested is not
before the Board and this Board will not make such a determination. The question before

the Board is whether the County failed to meet the requirements for a master planned

resort or comply with the rural area requirements if the area is unsuited for resort
development and therefore violated the GMA. o
The subject area is not designated as a master planned resort, a LAMIRD, or another

designation authorized under the GMA. The County states that the planning process is
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angoing. Subarea plans are neither defined nor required by the GMA; Subarea plans are an
optional element that a jurisdiction may include in its GMA Plan. RCW 36.70A.080(2). All
that can be inferred from the statute and prior Board cases is that Subarea plans are, as the
pre-fix “sub” implies, subsets of the comprehensive plan of a jurisdiction. Additionally,
Subarea plans typically augment and amplify policies contained in the jurisdiction-side
comprehehsive plan. (Laurelhurst, 03—3—'0005’, FDO, at 8.) The County's use of a Subarea
planning process does not exempt that fand from the goals and requirements of the GMA,
the CP and the County Wide Planning Palicies. This “Area” cannot exist outside'of the UGA
and allow urban growth or the potential of development inconsistent with areas outside of
UGAs unless it is selected for one of the designations allowed under the GMA, such as
Mas’ter Planned Resorts, LAMIRDs or UGAs. The vesting of properties within that area does
not justify the continuing violations of the GMA. '

" The County must comply with rural requirements unless or until this property is no
longer considered Rural. | |

Conclusion: | _

The Petitioners have carried their burden of proof and shown that the County’s
actions are clearly erroneous. This issue is remanded with directions for the County to
designate this fand consistent with the GMA.

Issué No. 3: '

Does Kittitas County’s lack of criteria for designating agricultural lands of long-term
commercial significance, failure to adopt comprehensive plan provisions and development
regulations to conserve natural resource lands and to protect them from incompatible
development, lack of criteria for designating forest lands of long-term commercial
significance, and failure to otherwise comply with the requirements for natural resource -
lands violate RCW 36.70A.020 (1-2, 5, 8-10, 12), 36.70A.040, 36.70A.050, 36.70A.060,

36.70A.070, 36.70A.110, 36.70A.13C, 36.70A.170, 36.70A.172, and 36.70A.177?
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The Parties’ Position:
Petlt)oners KCCC, et al.:

The Petitioners contend Kittitas County violates the GMA by having non-compliant
criteria for designating agricultural lands of long-term commercial significance. The statute
clearly requires local governments to conserve agricultural lands of long-term commercial
significance [RCW 36. 70A030(10)], and the Washington State Supreme Court has held
there is a three part test for agrlcultural lands of long-term commercial significance in City
ofRedmond v. CPSGMHS, 136 Wn.2d 38, 53, 959 P.2d 1091, 1097 (1998). The Petitioners
also argue local governments are dxrected to consult and consider guidelines provided by
Washington Administrative Code (WAC) provision 365-190-050 in determining which lands
have long-term commercial significance under RCW 36 70A. 170(1) and .050., and Lewis
County v. WWGMHB, 157 Wn2d 488, 502, 139 P.3d 1096, 1103 (2006). If a county or city
chooses to not use the categories listed by the United States Department of Agnculture
(USDA) Soil Conservation Service, the rationale for that decision must be included in its next |
annual report to the .depar'tment of community development.

The Petitioners further argue prime farmland is described at 7 Code of Federal |
Regulations (CFR) § 657.5(a)(1) as follows [in part] .. has soil quality, growing season,
and moisture supply needed to economically produce sustained high yields of crops when

treated and managed, including water management, according to acceptable farming

methods.” Significant in these [Federal] guidelines is they do not provide any guidance in
how these factors should be weighed and what conclusion should bé reached with respect |
to designation, so these decisions are presumably left to the discretion of local
governments. However, this discretion comes with an important caveat in that designation
decisions must be made in the context of the GMA's conservation mandate and, as this
Board has ruled, local governments should err towards inclusion of agricultural land (Grant
County Association of Realtors v. Grant County, ENGMHB Case No. 99-1-0018, FDO, May
18, 2000.) The Petitioners point out Kittitas County’s CP contains the following criteria for

designating agricultural lands of long-term commercial significance:
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- current zoning and parcel sizes of the area

- avallability of an adequate and dependable water supply

- soil types (prime, unique, local, and statewide) of the area
- criteria contained under WAC 365-190-050 (Kittitas County Ord. 2006-63, at

Section 2.3(c)). .

However, the Petitioners also contend only the third and fourth [criteria] are complia'nt with
the GMA. The first criteria is an improp.er indicator of actual use and the second criterig,
water availability, is contradicted by th‘e County as an indicator of long-term commercial.

The Petitioners contend the County has failed to adopt CP provisions and DRs to

nronesition that the County must do more than it already has to designate various types of

conserve natural resource lands and protect them from incompatible development and -
therefore violates the GMA. Their arguments have been addressed in Issue 1(b), supra.

_ The Petitioners contend Kittitas County’s lack of mandatory criteria fdr designating
forest lands of long-term commerdial significance violates the GMA. The Petitioners argue
the County’s Ordinance 2006-63 contains optional rather than mandatory criteria for
designating forest lands of long-term commercial significance and, without mandatory
criteria, it is difficult to ascertain if the County has designated the correct amount 'or'type of |
lands. ' |

The Petiti.oners contend the County has failed to otherwise comply with the
requirements for natural resource'lands, fails to require adequate notice of proximity to
agricultural lands as required under RCW 36.70A.060, and notes the County has adopted
Right to Farm provisions contained in Section 17.74 of the KCC, at GPO 8.15.

Respondent Kittitas County:
The County contends neither KCCC, et al., or CTED cite to any authority for the

land designations or conserve them. Failing to do so, their claims must be denied.

Regardless, the County argues it does have agricmtural land desi-gnation and
protection criteria that comply with the GMA. The County’s CP, in section 2.3(C), lists the

required criteria from RCW 36.70A.060 and WAC 365-190-050, with additional criteria in
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GPO's 2.110A through 2.129. The County also argues it has similar designation and
protection criteria for commercial forest land in section 2.3(C) and GPO's 2.130A through
2.142.

The County contends one criterion for the designation of agricultural land is parcel
size and cites the Court of Appeals case, Thurston County V. WWGMHB 137 Wn. App. 871,
800,154 P.3d 959 (2007), which concluded that “the County's use of parcel size as one
criteria for deSignatmg farm land falls easily within the bounds of the County’s leglslatlvely
granted discretion.” Furthermore, the County argues case law does not require mandatory
criteria for forest land designation. Counties must consider guidelines and may consider
factors, but there aren’t mandatory criteria required. The County also contends it places the
term “resource lands” in its CP, which includes mineral resource lands and so follows the
requirements under RCW 36.70A. 170. '

Intervenors BIAW, et al.:

The Intervenors contend Kittitas County’s Comprehenswe Plan Section 2 3(C) sets
out multiple criteria used to designate and de-designate agricultural lands of long-term
significance and lists them in their brief. The Intervenors quote from several cases,
including Lewis County V. WWGMHB, 157 Wn.2d 488, 139 P.3d 1096 (2006), to emphasize

that the courts recognize agricultural land cannot be classified based upon the notion that

every acre of farm land must be conserved and not developed. The court determined only
land that is capable of being farmed and is commercially significant should be conserved.

The Intervenors argue the Supreme Court explicitly and unequivocally reJected the need to

conserve every acre of farm land without regard to commercial viability. Lewis, 157 Wn2d
at 509.

The Intervenors contend the County’s CP requires more than just the criteria fisted in
WAC 365-190-050. It requires consideration of the current zoning and parcel size of the

area as well. According to the Intervenors, the Petitioners did not meet their burden in this

issue.

The Petitioners criticize the County’s criteria, such as the availability of an adequate
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and dependable water supply, yet fail to accept that agriculture in the County cannot exist
without irrigatidn. The Intervenors argue KCCC, et al. fails to take into consideration’
commercial farmland is irrigation dependent. The Intervenors provide testimony from the ‘
Farm Bureau. They contend the GMA does not pre-empt consideration of water supply, or
markets, or farm economies in favor of retainihg a visually interesting rural environment.
The Intervenors contend the Petitioners argument is inconsistent with what Ki.ttitas
County is required to do in view of Lewis and have tried to shift the burden back to Kittitas
County to prove that both rural preservation and conservation of farmland required a
prohibition of the local option for three acre zoning in some rural and agricultural areas. The
Intervenors argue the local evidence states that large lot subdivisions do more to create
rural sprawl than small fots and other innovative zoning techniques. The Farm Bureau -
agrees and testified that an over-reliance on five acre to twenty acre minimums creates a

rural designation that will not be rural an'd not sustainable.

The Intervenors disagree with CT ED's arguments that counties must look at the

commercial significance of agricultural property by considering the property’s significance to

e
—

the local farm economy. An area wide view, so to speak. The County’s CP has criteria which
provide a mechanism to determine if a particular parcel is significant to the local economy.
The Intervenors contend the County may not have had its agricultural advisory committee
review de-designations, but that is only one piece of evidence. The Intervenors again argue
Kittitas County’s criteria for designating and de-designating agricultural land of long term
significance is consistent with the GMA and the Supreme Court’s holding in Lewis.
Petitioners KCCC, et al. HOM Reply:

The Petitioners contend Kittitas County violates the GMA by having non-compliant
criteria for designating agricultural tands of long-term commercial significance, has failed to |
adopt CP and DRs provisions to conserve natural resource lands and protect them from
incompatible development, lacks mandatory criteria for designating forest lands of long-
term commercial significance, and fails to otherwise comply with the requirements for

natural resource lands under the GMA.
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The Petitioners argue, while the County contends the KCCC et al. have cited no
authority for the proposition, the County must do more than it already has to designate
various types of land use designations or conserve thém. The Petitioners have made it clear
at pages 21 — 25 in their HOM Brief the County’s current CP is “inadequate because the
County failed to conduct essential steps leading up to the adoption of its CP, and failed to
adopt compliént criteria for designating agricultural lands of long-term significance as
required by RCW 36.70A.130.” Furthermore, the Petitioners argue they cited WAGs, the
GMA, and decisions of the Supreme Court. The Petitioners also contend the County failed to
correctly evaluate whether other lands are potentially eligible for desig nation as agricultural
lands and this is both a procedural and substantive defect under RCW‘36.7OA020(8),'.O60,
and .170, which directs counties and cities to designate, cdnserve, and assure the use of |
adjacent lands does not interfere with agricultural purposes and discoUrage incompatible
uses.

The Petitioners contend the County’s inclusion of current zon_ing is an improper

indicator of actual use and perpetuates earlier patterns that impair agricultural uses of

'property. This is significant because there are numerous farms operating outside the

‘GMA criteria were properly applied.

county’s designated agricultural lands of long-term commercial significance on land

designated “Rural” in the County’s CP, not “Commercial Agriculture” as they should be if the

The Petitioners also contend the County’s CP does not properly use parcel size aé a
criterion. The availability of water should not be a factor that limits the designation of
agricultural land of lbng-term commercial significance, since “todéy’s_ lack of water does not
necessarily permanently exclude the possibility of water being available in the future,” and
“although water usage is tightly limited by historical water rights in the Yakima Basin,
Washingtch’s Water Code at RCW 40.90.03.380 allows for the transfer of water rights and
water permits to allow water to be used on differing parcels of property.” Petitioners HOM
Reply brief at 26. The Petitioners cite the example in Kittitas County where fourteen

separate water rights were transferred to enable the development of the Suncadia (MPR)
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Resort. Therefore, a parcel of land today that might not have legal right to water might be
able to acquire water rights in the future. |

The Petitioners further contend small lot subdivisions do not protect agricultural
lands of long-term commercial significance. Small lot subdivisions actually cause the
conversion of farm land and the Petitioners point to the argument at Section IV (1)(D) of
this HOM Reply Brief.
The Petitioners argue criteria for designating forest land is required prior to
designating such land in RCW 36.70A.170.While it may be true the County is to “consider”
the guidelines, RCW 36.70A.050(3) states the guidelines “shall be minimum guidelines that
apply to all jurisdictions,” Manke Lumber Co., Inc. v. Diehl, 91 Wn. App. 793, 805, 959 pP.2d

1173, 1180 (1998).

The Petitioners paint out the County argues it need not do more than it has already
done to prevent rural development from interfering with the use of adjacent natural
resource lands. However; the Petitioners argue the GMA requires positive steps to protect
natural resource lands from neighboring developments under RCW 36.70A. 070(5)(c)(v)
Furthermore, the Petitioners contend the County’s CP provisions do little to actually protect
against conflicts between rural development and commercial forest land.

Finally, the Petitioners contend Kittitas County does not comply with RCW
36.70A.060, which reqdires the County to require that all plats, short plats, development
permlts and building permits issued for development activities on, or within five hundred
feed of lands designated as resource lands contain a notice that the subject property is
within or near designated resource lands. While provision for notice was made, the extent
and the wording was not as required. In order to comply with the GMA, the Petitioners state
that Kittitas County must add the notice for mineral resource lands in order to ensure
adequate notice is given of the probable activities that will occur at the County’s gravel and
rock mines.

Board Analysis:

The GMA requires the County to designate and conserve natural resource lands,
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be con51dered or the weight they are given. This Board has already held that water or the

which include agricultural lands. RCW 36.70A.170. The County is directed to use regulations
developed by CTED in such identification. The County has identified agricultural lands of
long-term commercial significance by considering the following criteria:

1 The current zoning and parcel sizes of the area;

2. The availability of adequate and dependable water supply;

3. The Sail types (prime, unique, local, and statewide) of the area;

4,  The criteria contained in WAC 365-190-050.

Kittitas County Comprehensive Plan Section 2.3(C).

The proper use of these criteria is the critical question before the Board. Itis

appropriate that the County consider water availability, parcel sizes and soil types. The

difficulty identified by the Petitioners is the County’s failure to mclude how these criteria will

lack thereof cannot be an excluding criteria. Mike Williams et al. v. Kittitas County, 95-1-
0009 EWGMHB EDO and Order finding Non-compliance. The fact the land does not have a

true with the snze of the parcels or current zoning. The size may be considered, but cannot

water right or the water right is secondary should not be an excluding factor. This is also

be the excluding factor. The criteria are to include agricultural fands not exclude.
The. County criteria for the designation of agricultural lands of long-term significance
fails to comply with the GMA due to the County’s failure to include how parcel size, current
zoning and the presence of adequate and dependable water supply is considered.

The GMA requires mandatory criteria for the designation of forest lands of long-term
commercial significance. RCW 36.70A.060 and .170. The County does not have mandatory
criteria for the designation of forest lands of long-term commercial significance. The County
states that it is waiting unti!l a commercial forest committee makes recommendations. This

is helpful, yet the County is required to have the mandatory criteria now. The dead line has

passed when the County was required to adopt such criteria, The failure to do so has
resulted in a failure to protect such lands and a violation of the GMA.

The County is required to provide specific notice on documents pertaining to lands
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located within 500 feet of Resource Lands. RCW 36.70A.060. The County has failed to
provide the full notice required under that section. The notice posted must be on all plats,
short plats, development permits, and building permits issued for development activities oh,
or within five hundred feet of lands designated as resource lands containing a notice that
the subject property is within or near designated resource fands. Kittitas County must add
the required notice for mineral resource lands to ensure adequate notice is given of the
probable activities that will occur at the County’s gravel and rock mines.

Conclusion:

 The Petitioners have carried their burden of proof and the County’s actions are
clearly erroneous and out of compliance. The Agricultural Resource Lands’ designation

criteria are out of compliance for their failure to clarify how these criteria are to be

110039, FDO (October 6, 1995.) The Petitioners argue evidence in the record shows de-

considered. Mandatory criteria for designation of forest lands are required and the time for
adoption has passed. Additional notice is required to be given on all plats, short plats,
development permits and building permits. The specific notice required by statute for
mineral resource lands is to be included in the reqL_Jired notice.

Issue No. 4:

Does Kittitas County’s de-designation of agricultural land in applications 06-01.
(Thomas and Lynne Mahre), 06-03 (Kevin Gibb), 06-04 (Ronald and Douglas Gibb), 06-05
(Art Sinclair), 06-06 (Basil Sinclair), 06-13 (Teanaway Ridge LLC., et al.), and 06-16
(Teanaway Ridge LLC,, et al.), violate RCW 36.70A.020 (1-2, 5, 8-10, 12), 36.70A.050,
36.70A.060, 36.70A.070, 36.70A.110, 36.70A.130, 36.70A.170, 36.70A.172, and
36.70A.177?

The Parties’ Position:

Petitioners KCCC, etal.:
The Petitioners contend the County has de-designated parcels of land previously
designated as agricultural resource land and, under the GMA, the “and speaks first” and

viable farmiand must be protected. Bremerton v. Kitsap County, CPSGMHB Case No. 95-3-

designation is inappropriate because all parcels continue to meet both the GMA's and the
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County’s criteria for agricultural resource land deslgnatlon, in particular, with one exception
(the Mahre property), the lands are all on prime soils (Tab 7-20, Book 7, EX. 20, Soil maps;
Tab 7-27, Book 7, Ex. 27, Soil maps), and either are currently in agriculture production or
have recently been so. The Petitioners contend, “the only difference between these parcels
and neighboring agricultural lands is the intent of the landowners or real estate speculators
to develop the land.” As the Court noted in City of Redmona, v. CPSGMHE, 136 Wn.2d at
52, if landowner intent were controlling, “local jurisdictions would be powerless to preserve
natural resource lands. Presumably, in the case of agricultural land, it will always be
financially more lucrative to develop such land for uses more intense than agriculture.”
The Petitioners contend that, according to thé Kittitas County Assessor’s Property
Summaries and aerial photos, none of these parcels is characterized by urban growth, The -
Petitioners argue all the parcels at issue continue to meet the criteria for agricultural lands
of long-term commercial significance and therefore must be conserved.

The Petitioners further argue the lands are currently on septic and well water and are
not in a water district; are currently taxed as open space (Kittitas County Assessor’s

Property Summaries); | are currently served by County rural services; and, while parcel size

may correlate with a farm’s annual revenue and issues of economies-of-scale, farms are
often composed of multlple parcels of land therefore, “a single parcel is not likely to be a
meanlngful indicator of the annual revenue and financial success of any individual farm.”
Petitioners HOM brief at 31.

The Petitioners point out the Supreme Court wrote, “We hold land is ‘devoted to’
agricultural use under RCW 36. 70A.030 if it is in an area where the land is actually used or
capable of being used for agricultural production.” City of Redmond v. CPSGMHB, 136
Wn.2d 38, 53, 959 P.2d 1091, 1097 (1998). Because the parcels are all bordered by farms
and some are completely surrounded by agriculture, they must remain agricultural. The
Petitioners suggest, “economic benefit can be realized by comblnmg them, either by the
current landowner or through sale or lease. " Petitioners HOM brief at 31.

The Petitioners contend that all the submitted parcels are bordered by farms and
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many are completely surrounded by agriculture; there are no nearby development permits;
and all the parcels are in agricultural areas, but quite close to urban markets and majdr
roads and rail transportation, ideally situated to market a variety of products.

" The Petitioners contend they have met their burden and demonstrated the County’s
actioln in de-designéting these parcels is clearly erroneous under the GMA.
Respondent Kittitas County:

The County defers to the Intervenors and Amicus briefs as to the Teanaway Ridge
and Sinclair properties. However, the County contends the Gibb’s de-designations, as well
as the expansion of the Kittitas UGA, are supported by evidence in the record. The County
argues that both Kevin Gibb and Ronald and Douglas Gibb submitted evidence, such as
proximity to the City of Kittitas, availability of urban services and the city’s projected needs
as reasons justifying the change in designation. The City of Kittitas submitted similar
support and a substantial analysis done by a consulting planner.

The County contends the Mahre de-designation is supported by evidence in the
record citing the lack of economic viability of his property for farming, such as erodable.
soils, lack of irrigation water and topography.

Intervenors BIAW, et al.:

The Intervenors contend the record clearly supports the de- dESIgnatlon of Teanaway
Ridge’s property. The property is capable of producing agricultural products, but it is also
already characterized by urban growth in the immediate vicinity. The Intervenors argue the
54,36 acre parcel is contiguous to 112 acres of suburban zoned land where lot sizes are as
small as one acre. Based on the neérby urban development, the Intervenors contend the
property should be de-designated using the Supreme Court's analysis in Lewis. Even if the
oroperty was not characterized by ur rban development, the WAC criteria support a finding
that the property is not commercially significant.

The Intervenors argue the property has public facilities available, including water and
sewer services, and is “extremely close to the Ellensburg UGA.” Intervenors HOM brief at

21. Furthermore, the parcel size is small compared to large commercial agricultural

Eastern Washington
Growth Management Hearings Board

FINAL DECISION AND ORDER 15 W. Yakima Avenue, Suite 102
Case 07-1-0004c Yakima, WA 98902
August 20, 2007 : Phone: 509-574-6960

Page 30 Fax: 508-574-6964




Amicus Art Sinclair and Basil Sinclair:

properties, and land values are higher as residential use than for agricultural uses.

Amicus Parties Art Sinclair and Basll Sinclair (Amicus) adopt by reference the
Intervenars’ arguments presented in Issue Nos. 2 and 3.

The Amicus parties argue the Petitioners (KCCC et al.) position concerning
agricultural land is contrary to the faw and was reJec:ted by the Washington Supreme Court
in ./_eW/s County v. WWGMHE (1bid). They question whether their property fulfills the
requirements for designation of agrlcultural land set forth in the WAC 365-190-050.
The Amicus parties claim three acres of Art Sinclair's property is now within the
Ellensburg UGA and the remainder is adjacent to the boundary. Basil Sinclair's property
(10.2 acres) is now adjacent to the UGA. The properties are not characterized by urban
growth, but there is significant urban growth in the area. Basil Sinclair's property is not
devoted primarily to the production of agricultural products, although it is capable of
pasturing livestock. Art Sinclair's 65.68 acres is used for the production of agricultural :

products, but at an economic loss.

Under the analysis required by the Supreme Court in Lew/s, the properties in -
question are not agricultural fands of long-term commercial significance. The Amicus parties
detail specific statistics concerning farming in Kittitas County that the Petitioners did not
dwell on and concluded that “farms, on average, in Kittitas County are gettmg bigger and
rely more and more on subsidies to survive.” Amicus brief at 6. _
The Amicus parties contend, contrary to the Petitioners, there is no statistical data
that supports five acrés is an economical viable farming operation. They cite statistics to
show the average per acre profit is less than $30.00 per acre for all sized farms in Kittitas
County. The Sinclair's claim they are unable to make a living from farming their properties
and the land should‘no longer be classified as agricultural fand of long-term commercial
significance. Even thoug.h the prope'["ty of Art Sinclair's is currently designated as

commercial agricultﬂral land, it is not characterized by large contiguous tracts of land.
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zoned for housing than agricultural fand.

The Amicus parties contend their properties are located in an area where there are a
huhber of competing and incompatible land uses. There are at least three different zone
classifications surrounding a portion of the Sinclair's property, including suburban, A-20, and
is in the immediate vicinity of A-3. They claim their property is essentially an island of
commercial agricultural designation in an area used for rural residential purposes. The
Sinclair's land is also close to the Ellensburg UGA. ‘
An analysis of the land using criteria from WAC 365-190-050 suggests the Sinclair's
property should not be designated agricultural land of long-term commerdial significance.
The predominant parcel size in the area is small, urban growth is moving toward the
property, and a rural designation would act as a buffer to the more intense agricultural
designations. In addition, desrgnatlng the properties rural would allow Kittitas County to
meet its increased housing needs. The Sinclair's feel their property is worth much more

. The Amicus parties argUe that water and sewer “have already been extended to the

| natural resource lands of long-term commprcral significance, therefore “the decision to de—

general vicinity of the area and logically can be extended to this property.” Amicus brief at
10. They also contend that Bowers Road near their property, was extended to encourage
development in and around the vicinity of the airport. They claim the land uses nearby are |
shifting from agricultural use fo a more intensive residential development '
Petitioners KCCC, et al. HOM Reply: |

The Petitioners contend the evidence in the record shows that de-designation is
inappropriate because all parcels continue to meet both the GMA’s and the County’s criteria
for agricultural resource land designation. Ail three Boards have upheld the Counties
obligation to designate and conserve agrncultural land of long-term commercial significance.

The County did not conduct a proper evaluation nor use appropriate criteria for identifying

desrgnate these parcels is invalid.” Petitioners HOM Reply brief at 31.- The Petitioners argue
while the County contends these de- designations are supported by the record, the

petitioners disagree, and contend the County did not go through the required analysis. Each
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parcel identified for de-designation must be carefully evaluated to see if it meets the criteria
for continuation as agricultural or forest land of long-term commercial significance.

The Petitioners contend, despite the Intervenors’ (BIAW) arguments the areas are
characterized by urban growth, none of the applications or developments even abut the
parcels in question and, in fact, “until the illegal UGA expansion the County approved as
part of this update, parcel 06-17 (Teanaway Ridge LLC, et al.) did not abut the UGA.”
Petitioners HOM Reply brief at 33, Furthermore, this parcel does not abut Reecer Creek
Road or the UGA where the large subdivision is going to occur. While the Petitioners agree
with the Intervenors’ (BIAW, et al) that the land south of the Teanaway Ridge is zoned
“Suburban,” until the Clty of Ellensburg UGA expansion the Petitioners are challenging as
part of this appeal, that land was desugnated by the Klttitas County CP as “Rural "
Petitioners HOM Reply brief at 33.

The Petftioners contend the Intervenors argue public facilities are readily available to
the property, but maps show they are thousands of feet away. The Intervenors also |

concede the City of Ellensburg UGA expansxon in this v1cm:ty violates the GMA and urban

services cannot be extended through the rural land south of this parcel to serve this land.
The Petitioners ask the Board to remand this de-designation issue back to the County and
find invalidity to prevent the land from being converted to urban uses.

Board Analysis:

In Issue No. 13, the Board found the actions of the County out of compliance
regarding the de-designation of each of the parcels of Agricultural lands referred herein.

These de-designations are remanded to the County to perform the proper county-wide or

area-wide assessment of agricultural lands required under RCW 36.70A.060, and .170,
applying the definitions in RCW 36.70A.030(2) and (10) and the criteria in WAC 365-190-
050. See Issue 13.

While the Petitioners raise major questions concerning whether these properties are
agricultural lands of long-term commercial significance, the Board need not reach that

decision. Each of these parcels must be reexamined and it is hoped that the Petitioner’s
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arguments will be considered therein. Itis alsb ekpected that the Agricultural Lands
Advisory Committee be established as provided in the County’s CP for additional review of
the de-designation.

Conclusion: _

The Petitioners have carried their burden of proaf and shown that the actions of the
County are clearly erroneous. This matter is resolved in the manner of Issue No. 13.

Issue No. 5:

Does Kittitas County’s failure to review and revise the urban growth areas to bring
them into compliance with the Growth Management Act requirements for sizing urban
growth areas and locational criteria, failure to show its work for the urban growth areas,
failure to review and revise the Urban Growth Nodes (UGNs) to comply with the
requirements for urban growth areas or limited areas of more intense rural development
(LAMIRDs), failure to show its work for the Urban Growth Nodes, failure to designate open
space corridors, and failure to review and revise the urban growth area (UGA) criteria to be
consistent with the GMA, violate RCW 36.70A. 020 (1-2, 5, 8-10, 12), 36.70A.040,

36.70A.050, 36.70A.060, 36.70A.070, 36.70A.110, 36.70A.115, 36.70A.120, 36.70A.130,
and 36.70A.160? R |

The Parties’ Position:

JIC ra e ———

Petitioners KCCC, et al.:

- The Petitioners contend Kittitas County violates the GMA by failing to match the size
of its UGAs to the growth target the County chose from the range of population projections
by the Office of Financial Management (OFM). While the County has adopted the high end
of the OFM population projections of 52,180 by 2025, the County’s existing UGAs' supply
more than enough land to accommodate this population target without any expansion and,
to be compliant with the GMA, must reduce, not expand, its UGAs. ' |

The Petitioners also contend the County has failed to show its work regarding urban
land capacity and population targets. The Petiioners contend Kittitas County must review
and revise its Urban Growth Nodes (UGNs) to comply with the requirements for urban
growth areas or limited areas of more intense rural development. The County must also

show its work regarding UGNs. The Petitioners argue the County acknowledges areas
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||are UGAs or LAMIRDs is not necessary at this time because GPO 2.99 requires sub-area

referred to in its CP as "UGNs” are noncompliant with the GMA, however, if they are UGAs,
the Petitioners contend then they must be revised because the UGAs are oversized. The
Petitioners further argue that if the County’s UGNSs are LAMIRDs, then they are
noncompliant with the GMA since they have never been designated as LAMIRDs according
to the County’s CP. '

The Petitioners further contend Kittitas County’s CP violates the GMA by failing to
include designated open space corridors as required by RCW 36.70A.160.

Respondent Kittitas County:
The County contends the determination whether the County’s Urban Growth Nodes

planning to make that determmatlon and sets 2009 as the deadline for that process. The
County’s UGNs are areas of pre-existing urban levels of density and some urban services.
The County argues it would be out of compliance with the GMA if it were to change the
names of the UGNs without doing the required community plan and petitioning the
congress of governments to rename them.

The County also argues its CP identifies open space corridors as required by RCW
36.70A.160. It contends KCCC, et al fails to cite any authority for their proposition that the

County must do more than it has. The County provides for open space. It has opted into

FEMA and the Shorelines Management Act, has critical areas, cluster platting and ﬂoodway
ordinances. These are set-aside open space. '

Intervenors BIAW, et al.:

The Intervenors cover this issue under Issue No. 6.
Petitioners KCCC, et al. HOM Reply:

The Petitioners reply that Kittitas County’s UGNs and UGA policies are clearly
erroneous applications of the GMA. The County's UGAs are oversized and it must review .
and revise the UGNs to comply with the requirements for UGAs or LAMIRDs and show its
work regarding UGNs. In addition, the County’s Ordinance 2006-63 violates the GMA by |

failing to include designated open space corridors.. The Petitioners argue that while the
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County claims this issue will not be ripe until after its self-imposed deadline of December
31, 2009, the County fails to recognize the clear legislative command to bring its CP into
compliance with the GMA by December 1, 2006. In RCW 36.70A. 130(4)(c), the Legislature
established a “schedule for counties and cities to take action to review and, if needed,
revise their CPs and DRs to ensure the plan and regulations comply with the requirements”
of the GMA. Therefore, because the County has missed the statutory deadline, this issue is
ripe for review by the Board. |

The Petitioners contend neither the County nor the BIAW Intervenors contest
arguments that the County’s UGAs are oversized and must be corrected, except for the City
of Kittitas UGA, which is addressed under Issue No. 6. )

The Petitioners contend the County’s CP at GPO 2.12c is limited to conversion of
forest or agriculture lands to residential or commercial. Therefore, if there is no conversnon
of resource lands into subdivisions, the reqwrements for open space do not apply.
Furthermore, the County’s CP encourages incentives for easements, but RCW 36.70A. 160
states the County. “shall” identify open space corridors. “within and between UGAs.” GPQ

5.12¢ fails to mention UGAs at all. Instead, the clustering and open space requirements m
GPO 2.12c are contmgent on development of new subdivisions created out of resource
lands. The Petitioners further argue the County ignores the statutory requ1rement to create
a connected system of open spaces, wildlife habitats, and critical areas so they are not
isolated and cease functioning. The CPs second provision encouraging easements and
providing incentives fails to ldentlfy open space corridors.

Board Analysis:

The Board decides this Issue as we have Issue Nos. 12 and 14. The Board finds the
County out of campliance for the improper designation of the listed UGNs and for failing to
conduct a proper land quantity analysis and failing to adopt an updated Capital Facilities
Plan to designate and accommodate the UGA expansions for the City of Kittitas and for the
City of Ellensburg. See Issue Nos. 12 and 14.

Eastern Washington
Growth Management Hearings Board

FINAL DECISION AND ORDER . 15 W. Yakima Avenue, Suite 102
Case 07-1-0004¢ Yakima, WA 38902
August 20, 2007 Phone: 509-574-6960

Page 36 Fax: 509-574-6964




[, TR~ 7C R

0w ©0 N o

10
11
12
13
14
15
16
17
18
19
20
21

22 |

23
24
2

(8]

26

Conclusion:

The Petitioners have carried their burden of proof and shown the County’s actions
are clearly erroneous. This issue is remanded with directions for the County to designate
the communities of Easton, Ronald, Snoqualmie Pass, Thorp, and Vantage consistent with
the GMA. Further the County is out of compliance with the GMA by failing to conduct a
proper land quantity analysis to determine the appropriate silze of the UGA, and the County

| This issue is remanded with directions for the County to conduct @ proper land quantity

'l changes and expreésing the City's need for the properties for municipal purposes. A

did not provide an updated Capital Facilities Plan to accommodate the UGA expansions for

the City of Kittitas and for the City of Ellensburg. Such expansions are out of compliance.

analysis and an updated CFP in compliance with the GMA and to show the work done.

Issue No. 6:

Does Kittitas County’s urban growth area expansions for Kittitas and Ellensburg
urban growth areas including 06-03 (Kevin Gibb), 06-04 (Ronald and Douglas Gibb), and
06-13 (Teanaway Ridge LLC., et al.) violate RCW 36.70A. 020 (1-2, 5, 8-10, 12),
36.70A.040, 36.70A.050, 36.70A.060, 36.70A.070, 36.70A.110, 36.70A.115, 36.70A.120,
36.70A.130, and 36.70A.170? ’ :

The Parties’ Position: '

petitioners KCCC, ét al.:

The Petitioners argue the Land Use and Population Analysis submitted by the City of
Kittitas shows the existing UGA has more land than needed to accommodate the city’s
extension of the 2025 populations target to 2027. The City of Ellensburg’s UGA has the
capacity for 20,165 more people than the UGA target of 23;765 people and, therefore, there
is no justification for the proposed Cities of Ellensburg and Kittitas UGA expansions.
Respondent Kittitas Coung[: |

The Respondent argues the expansion of the City of Kittitas UGA is supparted by
evidence in the record (Ex. D) and this issue has been discussed under the Gibb property

de-designation. The City of Kittitas submitted letters supporting the Gibb's designation
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substantial analysis was doné by Lisa Parks, a senior planner with Alliance Consulting,
supporting the need for the UGA expansion. The Respondent contends, under City of
Arlington, the Board is compelled to grant deference to the County’s decision and affirm

those choices. The Respondent further argues augmentation of the Cities of Kittitas and

| expansion in conjunction with Kittitas County capital facilities plan. Invalidation is not the

Ellensburg are correct and supported by the record at Bk 5, indexes 11-18 and Ex. E. While
there is evidence supporting the UGA-expansion for Ellensburg, the County will defer to
Intervenor's arguments and accept remand.

The Intervenors contend the GMA provides an UGA can include territory located |
outside of a dity, if such territory is already adjacent to territory characterized by urban
growth. RCW 36.70A.110(1). The GMA provides guidance that population projections made
for a county by the Office of Financial Management (OFM) shall include areas and densities
sufficient to permit the urban growth thatis projected on the jurisdiction during the next
twenty-year period. RCW 36.70A.110(2). The legislature’s intent, in passing the GMA '
statutes, was 10 give counties and cities fiexibility to provide sufficient land within their- -
boundarie's to accommodate housing demands and employment growth. The County did
this as it developed its Comprehensive Plan and also used a land supply market factor. This
factor gave the County greater flexibility as it sized its UGA.

The Intervenors contend CTED, not Futurewise, is correct in that the Ellensburg UGA

designation or expansion should be remanded back to the County. The basis should be for
the County to show its work in how it arrived at the size of the UGA, a consideration of the

local circumstances, which justify the use of a market factor and a review of the UGA

appropriate remedy in this case because the Kittitas County’s decisions do not substantially
interfere with the goals of the GMA and that is a burden Futurewise cannot overcome.

petitioners KCCC, et al. HOM Reply:

* The Petitioners contend both Kittitas County and the Intervenors assert the

expansion of the Ellensburg UGA is supported by evidence in the record and is justified by
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the County’s discretion to consider local circumstances when planning for growth. However,
the Intervenors acknowledge, and the County agrees, the County has not adequately
chown its work in expanding the Ellensburg UGA, so this portion of the CP revisions should
be remanded back to the _County. The Petitioners believe the expansion of the City of
Ellensburg’s UGAs far exceeds the OFM’s population growth projections. The expanded UGA

has enough capacity to accommodate 43,929 people, which are 20,165 more people than

the 2025 population projection of 23,764. The Petitioners contend the Ellensburg UGA
expahsion provides approximately 85% more capacity than necessary. The Petitioners
argue the Ellensburg UGA expansion should not only be remanded to Kittitas County so it
can show its work, the Board should also enter an order of invalidity for the Kittitas County

Compréhensive Plan UGA.

The Petitioners also contend the augmentation of the [City of] Kittitas’ UGA is
unneeded, and the County includes no data or analysis showing it is needed.

Board Analysis:
This issue has been argued and decided in Issue No. 14 and need not be reanalyzed

here. It must be noted that the portioh of the expansion of the City of Kittitas UGA, which is
related to the City's industrial Wastéwater treatment plant, is not at issue. However the
balance of the expansion of the Kittitas UGA and all of the expansion for Ellensburg is out of
compliance as decided in Issue No. 14..

Conclusion:

See conclusion as Issue No. 14.

Issue No. 7:

e e e———————

~ Does Kittitas County’s failure to review and revise, and adopt criteria for

comprehensive plan designations, failure to review and revise its Future Land Use Map
(FLUM) and zoning map, failure to review, revise, and adopt policies and regulations to -

|l ensure that the development regulations are consistent with and implement the -
comprehensive plan, and failure to require approval of comprehensive pian changes or
rezones only if they meet the policies and criteria violate RCW 36.70A. 020 (1-2, 5, 8-10,
12), 36.70A.040, 36.70A.050, 36.70A.060, 36.70A.070, 36.70A.110, 36.70A.120,
36.70A.130, 36.70A.131, 36.70A.170, 36.70A.172, and 36.70A.1757

!
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The Parties’ Position:
petitioners KCCC, et al.:

The Petitioners contend Kittitas County Ordinance 2006-63 violates the GMA by not
having clear guidelines for implementing and enforcing the CP. RCW 36.70A.070. The
petitioners list a number of sections of the County’s CP containing inconsistencies and point
out the future land use map (FLUM) or zoning map is in conflict with the CP, or the GMA.
The Petitioners argue Kittitas County fails to include criteria for any of its land use
designations, excepting agricultural and mining lands, so consequently, its FLUM has not

been updated in accord with criteria implementing the CP.
Respondent Kittitas County:

The County contends it has reviewed its future land use map and development
regulations. These actions were part of the scoping process for the CP. Neither CTED nor
the Resource Land Advisory Commlttee objected or recommended a change. The County
argues its land use map was part of litigation six years ago and, because it was deemed
compliant then, it stands to reason the land use map is compliant now. In addition, the
County contends its DRs will be in place shortly to compiy with the GMA.

Intervenors BIAW, et al.:

The Intervenors adopt and incorporate Kittitas County’s arguments on this issue.
ML_____WDH

The Petitioners argue on pages 43 and 44 of their HOM Brief that they identified a
series of inconsistencies between the Kittitas County Land Use map and the Kittitas County
zoning map. According to the Petitioners, there were no effective policies to guide zoning
in the County. |

Baard Analysis:

The Board has been informed Kittitas County adopted its implementing development

regulatnons on July 19, 2007. While this ordinance is not before us at this time, it is hoped
that the issues contained herein are addressed. The inconsistencies listed in Issue No. 7 by

the Petitioners exist and need to be corrected. The Board is not precluded from reviewing
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‘finds that the County has failed to properly review the zoning and land use maps and there

land use map errars or inconsistencies. The Board has reviewed each of the zoning map
sections listed and the Land Use Map. Such review reflected the conflicts referred to. The
Board will rule only on the conflicts between the land use map and zoning map. The other
inconsistencies would require more briefing and will not be decided here.

RCW 36.70A.070 requires that “the plan shall be an internally ;onsistent document
and all elements shall be consistent with the future land use map. Further, development

regulations must be consistent with and implement the comprehensive plan.” The Board

are internal inconsistencies that require a remand. .

‘The failure to include criteria for the various land use designations, except for
agricultural and mining lands, is & violation of the GMA. Issue No. 11 addresses this flaw in
more detail, In that issue} the Board finds the Petitioner, CTED, has carried its burden of
proof and shown the County has failed to adopt specific, directive policies that prospectively

maintain a compliant mix of rural densities and set enforceable criteria for determining

|| Futurewise Brief on the Merits. The four alleged inconsistencies with the GMA are not at this

when and where rezone applications should be approved. This portion of Issue No. 7 will
not be decided here.

Conclusion: i

The Petitioners have carried their burden of proof and shown that the land use map

is inconsistent with the Zoning map section in the ten areas listed on pages 43 and 44 of

time found out of compliance.

Issue No. 8:

Does Kittitas County’s designation of the Yakima Firing Center, LT Murray,
Quilomene, Whiskey Dick, and Colockum Wildlife Areas as Resource Lands of Long Term
Significance, spedifically as Commercial Agriculture or Commercial Forest, meet the criteria
for inclusion and RCW 36.70A.020 (1-2, 5, 8-10, 12), 36.70A.04Q, 36.70A.050, 36.70A.060,
36.70A.070, 36.70A.110, 36.70A.130, 36.70A.170, 36.70A.172, and 36.70A.1777
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The Parties’ Position:
Petitioners KCCC, et al.:

‘The Petitioners contend "RCW 36.70A.060 requires the county to designate and
protect resource lands of long-term commercial significance, including agricultural and
forest resource lands.” Petitioners HOM brief at 45. According to the Petitioners, the County
has erroneously included lands not available for commercial production within its
designation of resource lands by including the federally-owned Yakima Firing Center and
the four designated state-owned wildlife areas. This has resulted in confusion regarding the
total area desugnated by the County as resource Iand as opposed to the area actually in
productive use. By definition, “agrlcultural land” and “forest land” are lands primarily
devoted to “long-term commercial” ectIVIty and must be capable of being used for
commercnal productlon Therefore, the lands currently designated as a firing center and as
WIldhfe areas are not capable of being used for commercial resource extraction and are

improperly designated.

Respondent Kittitas County:
The County argues the Petitioners fail to cite authority for their argument that certain
land ownership should have a different designation. Land uses are not dictated by
ownership. The County contends it used criteria in its resource s}ection to designate the land
and eventually these lands may be transferred to private ownership and must be properly
designated to avoid improper use. The lands in questlon already are used as range land,
commercial forests and industrial use (i.e., Wild Horse Wind Farm, which sits predominately
on state-owned land). The County argues it has criteria in its resource section of the CP at
Section 2.3(c) p- 32 et seq., and these criteria were reviewed by this Board in 2000 and

approved as acceptable. These lands will not necessarily remain in public ownership forever

and, in fact, the state has transferred many parcels to private ownershlp Once these
parcels come into private ownershlp, they must be properly desngnated to avoid improper

use. The Petitioners fail to support their argument with established law.
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Intervenors BIAW, et al.:

The Intervenors adopt and incorporate Kittitas County’s arguments on this issue.
Petitioners KCCC et al. HOM Reply:

The Petitioners argue in order to qualify as resource land; the land must be “set
apart” for commercial resource use. The lands included by the County are not available for
commercial production because they are dedicated to military use and wildlife habitat.
Furthermore, the Petitioners argue it is not »,..any commercial use (as with the wind farm)”,
but rather is the commercial production of agricultural or timber products. Because these
lands are not capable of being used for resource extraction, they are improperly designated.
_o_a_rgﬂ@lvé!_ |

The Board examines the County’s Comprehensive Plan and the GMA to determine if
the County appropriately designated the specific federal and state lands mentioned in the
issue statement. “Commercial Agriculture” and “Commercial Forest” designation, although
not appropriate by definition at present, may be in the future as ownership changes.

| ' The argument presented bythe Petitioner centers on whether the particular federal
and state lands specified in the issue are designated appropriately as “Commercial |
Agricultural” land and sCommercial Forest” land and capable of long-term commercial
activity and/or capable of being used for commercial production. The issue statement lists
many GMA’s statutes the County supposedly is in non- compliance with, but the Petitioner’s
HOM brief and Reply brief argue only two; RCW 36.70A. 030(2) and .030(8), the deﬁmtxons |
of “Agnculturai Land” and “Forest Land". To reiterate the Petitioners argument, “Agrlcuitural
Land” means land primarily devoted to commercial production..., and that has long-term

commercial significance for agricultural production, and “Forest Land” means land primarily

devoted to growing trees for long-term commercial timber production. The Petitioners do
not argue the County failed to follow a process to designate these lands, nor do they offer
substantial evidence these lands are not capable of commercial production or have long-
term commercial significance. o

The County’s Comprehensive Plan designates the Yakima Training Center and other
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public lands (étate wildlife areas) under 2.3 Land Use Plénbsubsection 2.3(B) Public Lands.

This designation recognizes the Department of Defense (federal) has developed and is
implementing a conﬁprehensive Integrated Cultural and Natural Resource Management Plan,
but reserves the right to establish land use planning goals, policies and designations prior to
any transfer of land. It requires the same of state agencies. The County claims it wants to
ensure the propér land use designation is in place if land is ever transferred by the federal
or state agencies to the public or private sector.

The Board must grant deference to counties and cities in how they plan for growth,
consistent with the requirements and goals of the GMA. Kittitas County’s designation of the

Yakima Training Center and listed wildlife areas as “Commercial Agriculture” land and

sCommercial Forest” land may be squeezing a square peg into a round hole, but falls within
the parameters of th.ié deference. And, the alternatives could be worse. The County has
rural zoning, but this allows the land to be split into parcels as small as one acre. The -
Commercial Agriculture and Commercial Forest zones require parcels at least eighty acres in
size. The County does not have a épeciﬁc sone dedicated to public fand ownership and
there is nothing in the statutes that require counties or cities to adopt specific zoning for
public lands. , ”
In the future, the County should consider adding another zone that typifies public
land ownership to the twenty land use zones it already has. Many counties designate public

land set aside for conservation purposes, such as wildlife areas, state parks, and county or

city-owned conservation lands as Rural Conservation, indicating the use cate.gory more
correctly.

Conclusion:

The Board finds the Petitioners have not carried their burden of proof in this issue.

Issue No. 9:

Did Kittitas County’s failure to develop, broadly disseminate, and follow a public
participation program, and failure to update and revise its FLUM and zoning maps, for the
update of the County’s Comprehensive Plan violate RCW 36.70A.020(11), 36.70A.035,
36.70A.130, and 36.70A.140?
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The Parties’ Position:

petitioners KCCC, et al.:

The Petitioners contend the County failed to provide adequate and proper notice

under RCW 36.70A.035, which governs public participation and notice requirements when a

county reviews and adopts amendments to its CP. In this case, every section was open to
amendment. The County received numerous proposals for specific changes to land use
designations, thereforé, “the public was deprived of adequate notice regarding the |
opportunity to amend.” | ' '

Respondent Kittitas County:

" The County contends this argument was covered in the discussion on 3.7, and
“various notices, including SEPA notice, were sent to, among others, CTED and it did not
objéct. Id. The Resource Land Advisory Committee recommended the land use map not be
changed. Bk 1 index 62.”

Intervenors BIAW, et al.: .

' The Intervenors adopt and incorporate Kittitas County's argu'rne'nts on this issue.
Petitioners KCCC, et al. HOM Reply: '

The Petitioners argue that because CTED did not object to the SEPA notices, this

does not mean the requirements of RCW 36.70A.020(11) were met. They contend the
County failed to notify participants that the entire CP, including the designation of areas of

land, was open to revision.

Board Analysis: -

| well as the Western and Central Boards, maintains that public participation is the heart and

The question before the Board under Issue No. 9 is did the County adequately notify

the public that the County’s entire Comprehensive Plan was open to revision. This Board, as

soul of the GMA. Involving the publicis a fundamental concept and notice procedures to
citizens in some specific manner are critical to the process. |

RCW 36.70A.130 requires counties and cities to “...review and, if needed, revise its
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comprehehsive land use plan and development regulations to ensure that the plan and
requliations are complying with the requirements of this chapter”. The Petitioners contend
that according to 1000 Friends of Washingtorn and Pro-Whatcom v. Whatcom County,
WWGMHB Case No. 04-2-0010, Order on Motion to Dismiss (August 2, 2004), “...each
county and city must review their entire comprehensive plan and development regulations
to ensure they comply with the Growth Management Act”. CTED s HOM brlef Ex. 12.

The Petitioners provided one exhibit, Tab I- 5, publlshed by the County, as an
example of the County’s notice to the public concerning the Comprehensnve Plan update
This notice was specific to open space applications and Comprehenswe Plan map and text
amendments. The County did not specify in this partlcular notice the entire Comprehensive
Plan was up for revision.

But the County, under Exhibit G, did provide several public notices written and

disseminated early in the process that shows it complied with the GMA, specifically a
“Notice of Public Hearings For Purposes Of Public Input On Issues Included In The Scope Of
The 2006 Kittitas County Comprehensive Plan Update”; “Kittitas County Kicks Off the 2006
Update to the Kittitas County Comprehensive Plan” notice; “Notice of SEPA ACthI'I" anda
“SEPA Addendum” Clearly, these documents indicate the County gave notice to its citizens
that the entire Comprehensive Plan was up for revision and the scope of work was at the
citizen's discretion. .

" The Board also recognizes the extensive public hearing process. According to the
record, the County held twenty-one study sessions; six public meetings, four public
hearings, four open houses, and sixteen committee meetings open to the public. The public
had amp!e opportunlty to bring this issue to the County’s attention, as well as any other
!SS' ie within the context of the Comprehensive Plan.

Conclusmn.

The Board finds the Petitioners’ have failed to carry their burden of proof in this

ISSUe.
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Issue No. 10:

Does Kittitas County’s failure to review and revise its development regulations
including Chapter 17.36 Kittitas County Code, Planned Unit Development Zone; Chapter
16.09 Kittitas County Code, Performance Based Development Zone; Chapter 17.14 Kittitas
County Code, Subdivisions; Chapter 17.20 Kittitas County Code, S — Suburban Zone IL;
Chapter 17.28 Kittitas County Code, A-3 — Agriculture Zone; Chapter 17.28A Kittitas County
Code, A-5 — Agriculture Zong; and Chapter 17.30 Kittitas County Code, Rural-3 Zone violate
RCW 36.70A.020 (1-2, 5, 8-10 12), 36.70A.040, 36.70A.050, 36.70A.060, 36.70A.070,
36.70A.110, 36.70A.115, 36.70A.120, 36.70A.130, and 36.70A.1707 ‘

The Parties’ Position:
Petitioners KCCC, et al.:

The Petitioners argue this Board “may review every portion of the updated
Comprehensive Plan regardiess of whether the County has opted to make changes in the
latest update.” They contend they urged the County to enact numerous changes to the
Couhty’s CP, which were not addressed by Kittitas County Ordinance 2006-63. The
Petitioners further contend Chapter 17.36 Kittitas County Code (KCC), Planned Unit

'Agriculturai—s sones. This allows densities of one dwelling unit per 1.5 acres and one

Development (PUD) Zone; Chapter 16.09 KCC, Performance Based Cluster Platting; and
Chapter 17.14 KCC, Performance Based Cluster Plat Uses; violate the GMA by allowing
urban densities in rural and agricultural areas. The Petitioners argue that rural densities
greater than one dwelling unit per five acres violates the GMA and cite Save Our Butte Save
Our Basin, et al. v. Chelan County, EWGMHB Case No. 94-1-00015, FDO (August 8, 1994),
where the Board decided an agricultural minimum lot size smaller than ten acres was a
violation of the GMA. The Petitioners contend there is no provision allowing greater overall
density through clustering. Outside the urban growth areas clustering must involve
“appropriate rural densities and uses’ that are not characterized by urban growth [RCW
36.70A.030(17)] and that are ‘consistent with rural character’ [RCW 36.70A.030(14)1.”
Kittitas County Performance Based Cluster Platting regulations grant a density bonus

up to 100 percent, a doubling of density in the Rural-3, Agricultural-3, Rural-5 and
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include any of these restrictions.

|| zones provide too much density for rural areas, and too little for urban. Accdrdingly, the

‘densities in a rural area.

dwelling unit per 2.5 acres respectively. The Petitioners argue that cluster development
requlations must also include a limit on the maximum number of lots allowed on the land
included in the cluster; prohibitions on connections to public and private water and sewer

lines; and requirements to limit development on the residual parcel. Kittitas County does not

The Petitioners contend Kittitas County’s subdivision code allows property owners to
divide applications for short subdivisions, or short plats, and long subdivisions, long plats,
even if all the property is part of one developme_nt (KCC Title 16). At present, developers
can structure subdivision applications to skirt Ecology v. Campbell & Gwinn, 146 Wn.2d 1,
43P.3d 4 (2002). Furthermore, allowing structuring of subdivision applications viclates the
GMA's mandate to ensure pubiic participation by concealing the extent of pending
development in a particular area. . ,

The Petitioners contend the County has two zones denominated “suburbéﬁ” with

each zone alloWing one (1) DU per acre or less for platted subdivisions, and these [allowed]
Agricultural-3 and Rural-3 zones fail to comply with the GMA because they allow urban

Respondent Kittitas County:

This Issue was also covered under the discussion on 3.7. The County contends its
land use map criteria are GMA compliant aﬁd there was no reason o chénge those criteria.
The process only made changes to site-specific designation changeé that have occurred
over time. The County also argues WAC 365-195-810(1) requires the County to
adopt/revise its development regulations to comply with the comprehensive plan after the
adoption of that plan. - '

Intervenors BIAW, et al.: |

' The Intervenors contend Kittitas County is working on a review of existing
development regulations. The GMA does not require development regulations to be adopted

with a comprehensive plan. The Intervenors argue this issue is not relevant at this time
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because the time for review and adoption of development regulations to implement the
amended Comprehensive Plan has not yet expired.

The Intervenors contend tl:le County can achieve a variety of densities through
clustering, density transfer, design guidelines, conservation easements, and other-
innovative techniques. RCW 36.70A.070(5)(b). The GMA grants local governments
discretion in establishing a pattern of rural densities. '

- The Intervenors argue that the County’s Cluster Ordinance complies with the GMA by
providing a variety of rural densities and protecting the rural character. The County’s Cluster,

Ordinance acknowledges the significant impact in the rural areas by increased density and,

therefore, provides that conditions may be placed on development proposals. The County’s
Ordinance also restricts cluster development by requiring a minimum of nine acres in open
space in the Rural-3 and Agriculture-3 zones, a minimum amount of open space of fifteen
acres in the Rural-5 and Agriculture-5, and a minimum of thirty acres of open space in
areas zoned Agriculture-20 and Forest and Range-20. The Ordinance further reduces the
amount of residential lots in rural and agricultural areas by decreasing the amount of
density bonuses property owners are able to receive in tholse areas. The Ordinance also
reduces the amount of points a developer car_i receive. ,

The Intervenors contend Kittitas County’s Subdivision Ordinance, KCC Title 16,
complies with the GMA and the Petitioners fail to provide evidence to the contrary. The
Intervenors argue this issue should be dismissed and further argument be precluded in the
Petitioner’s Reply Brief.. o
petitioners KCCC, et al. HOM Reply:

The Petitioners refer again to the arguments in their HOM Brief. In addition, the
Petitioners contend neither the County nor the Intervenors responded to their arguments
concerning the S Suburban Zone"”, Chapter 17.20 KCC and/or the “S-II Suburban-II Zone”,
Chapter 17.22 KCC. Consequently, the Petitioners believe they have met their burden in this
issue.

In their HOM Reply brief, the Petitioners argue the County failed to adopt its
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development regulations within the required timeline, which allows six months following the
adoption of the County’s CP. WAC 365-195-810(1) applies only to the initial adoption of the
CP. Concurrent adoption of the County’s CP and development regulations after the initial
ad‘opti’on of the CPis required, unless an extension has been requested and granted from
CTED. The Petitioners further argue RCW 36.70A.130(4)(c) contains the correct deadline,
which mandates “Kittitas County must review and revise its development regulations,
except for critical areas regulations, as well as its Comprehensive Plan by December 1,
2006.” While Kittitas County reviewed and revised its Comprehensive Plan by December 1,
2006 it did not adopt development regulations by that time. By delaying. the adoption of
development regulations necessary to implement its revised Comprehensive Plan, Kittitas
County is not fulfilling its obligations under the GMA...” Petitioners HOM Reply brief at 47.
The Petitioners contend the Intervenors agree that Performance Based Cluster
Platting regulatlons grant a density bonus of up to 100%, a doubling of denSIty in the Rural-
3, Agriculture-3, Rural-5 and Agriculture-5. Clusters cannot be characterized by urban
growth. Under the Court of Appeals decision in Dieh/ v. Mason County, 94 Wn. App. 645-57,
972 P.2d 543, 547-49 (1999), these densntnes are urban growth The Petitioners contend the
County’s regulations violate RCW 36.70A.070(5)(b), where clusters can not have urban
growth within them. ’

urban growth area. These clustering regulations do not include appropriate controls to

The Petitioners argue the County’s Performance Based Cluster Platting regulations

violate the GMA because it allows densities of one dwelling unit per five acres outside the

prevent urban growth in the rural areas and preclude demands for urban services. The
Petitioners cite four Growth Board cases as persuasive authority.

As to the County’s subdivision regulations, the Petitioners contend these regulations
allow side-by-side subdivisions. This violates the GMA Arequirements to protect water quality
and to evaluate impacts on capital facilities. RCW 36.70A.020(10) requires the protection of
water quality, including surface and ground water quality. The Petitioners again cite the

Supreme Court's Campbell & Gwinn decision, which limits the number of allowed wells to
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one per development. By allowing multiple subdivisions, each with their own well, Campbel/
& Gwinnis violated, as is RCW 36.70A.020(10). The Petitioners argue that Campbell &
Gwinn reflects on the protection of water quality, which is a GMA goal, while the
Intervenors contend this case has nothing to do with the GMA. The Petitioners also contend
their argument concerning public participation is simply that by allowing multiple
applications for what is essentially one development project, the County’s subdivision
regulations impair the public’s ability to be effecti\}eiy involved.

Board Analysis:

The Board agrees with the Petitioners that the GMA requires local jurisdictions to
review and revise their comprehensive plans in their entirety to ensure compliance with the
GMA’s mandates. In addition, this Board may review every portion of the County’'s updated
Comprehensive Plan as pér RCW 36.70A.130(1) and the Court of Appeals decision in
Thurston County. v. WWGMHE, Wn.App 154 P.3d 959, 965-66 (2007).

The County and the Intervenors failed to argue the Petitioners issue concerning KCC
Chapter 17.20 S Suburban Zone and Chapter 17.22 S-II Suburban-II Zone. Therefore, the
Board agrees the Petitioners have met their burden of pfoof that these two zones have too
low a density to be allowed in the rural areas, but are actually urban development.

The County argues its land use map criteria is GMA compliant, while the Intervenors
contend the County is working on new developrhent regulations and will have them finished

even before this HOM decision is finalized (which the County has done, but is not part of

the record). They also argue WAC 365-1954810(1) gives the County six months from the
time of adoption of the County’s Comprehensive Plan to adopt development regulations.

The Board again agrees with the Petitioner. WAC 365-195-810(1) applies only .to the
initial adoption of the comprehensive plan, not the revision.

Except for interim regulations, required development regulations must be
enacted either by the deadline for adoption of the comprehensive plan or
within six months thereafter, if an extension is obtained. The possibility of a
time gap between the adoption of a comprehensive plan and the adoption of
development requlations pertains to the time frame after the initial adoption
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of the comprehensive plan. Subsequent amendments to the plan should not
face any delay before being implemented by requlations. After adoption of the
initial plan and development regulations, such regulations should at all times
be consistent with the comprehensive plan. Whenever amendments to
comprehensive plans are adopted, consistent implementing regulations or
amendments to existing regulations should be enacted and put into effect
concurrently. (See WAC 365-195-865.) (Emphasis by the Board.)

The Board also notes the County failed to receive an extension from CTED as
required by WAC 365-195-810(1), evenif an extension was available to subsequent
amendments. RCW 36.70A.130(4)(c) is 'the operative legislation. It mandates Kittftas
County must revfew and revise its development regulations and comprehensive plan by
December 1, 2006. The County is clearly out of compliance with this statute.
Deference to local government decisions, as required by RCW 36.7OA.3201 and
argued by the Intervenors, is not a license for counties and cities fo ignore the
requirements and goals of the GMA. Counties and citigs'must revisit and revise their

comprehensive plans and development regulations per schedule as circumstances change

within their jurisdictions. Despite numerous court and Board decisions that encourage and
mandate low-density development in the rural areas, the County continues to allow high-
dehsity development in the rural areas through its development regulations and zoning.:
The Petitioners point to the County’s Cluster Ordinance, KCC 16.09, as non-
compliant with the GMA. The Intervenors argue KCC 16.09 has protections in place
to prevent urban-fike development, yet KCC 16.09 allows 100% bbnu_s density
increases’"within the Rural-3, Agricultural-3, Rural-5 and Agricultural-5 zones, which
would create high density urban development in the rural areas and is contrary to
the goals of the GMA. The Ordinance also does not include a limit on the maximum
number of lots allowed on the land included in the cluster; prohibit the number of
connections to public and private water and sewer lines; nor include requirements to
limit devélopment on the residual parcel.

As argued by the Intervenbrs, RCW 36.70A.177 is a tool for counties and cities
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to use for allowing zoning techniques, like clustering, to conserve agricultural-lands
and encourage the agricultural economy. But the County’s controls, while a step in
the right direction, fall woefully short of fulfilling the requirement to “conserve
agrlcultural lands and encourage the agricultural economy”. RCW 36.70A.177.
Without significant changes in its controls and a change in allowable densities in the
rural areas, the County remains out of compliance with its Cluster Platting Ordinance
(KCC 16.09). The Board agrees with the Petitioners that KCC 16.09 allows urban
dévelopment in the rural areas '

The Intervenors contend KCC 16.09 meets the reqmrements of RCW
36.70A.070(5)(a), yet fail to explam, as per RCW 36.70A.070(5)(a), how their rural
element harmonizes the planning goals in RCW 36.70A.020 by allowing three-acre
and five-acre densnty in the rural and agricultural zones, then doubling that density
through cluster platting. Intensifying density in the rural areas does not protect
agricultural lands. The County’s Planned Unit ‘Development Zone Ordinance (KCC
17.36) further aggravates the problem of urban-like development in the rural and
agricultural zones without the appropriate controls in place.

Kittitas County argues on one hand that farmers must be allowed to split off

sections of their land for development because of a lack of water, then argue on the

other hand to permit subdivisions that allow property owners to divide applications
for short subdivisions, short plats, and long subdivisions and long plats among

numerous applications, which would increase water usage. Kittitas County Code Title

‘16 needs review to ensure water quality and quantity is protected as required by the

The Board finds the Petltloners have carried their burden of proof in this issue.

1l Kittitas County is found out of comphance with the GMA for failing to revisit and

revise its development regulations, in particular KCC 16.09.030, Performance Based

C\uster Platting; KCC 17.36, planned Unit Development Zone; Title 16, Subdivision
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Regulations; and KCC 17.20, S Suburban Zone and KCC 17.22, S-II Suburban-II
Zone.

Issue No. 11:

By amending its Comprehensive Plan without praviding for a variety of rural
densities, and without providing sufficient specificity and guidance on rural densities to
prevent a pattern of rural development that constitutes sprawl, has Kittitas County failed to
provide for a variety of rural densities, failed to protect rural character, an otherwise failed
to comply with RCW 36.70A.070(5)? (Related to Issue 1 [KCC]) '

The Parties’ Position:

Petitioner CTED:

The Petitioner contends Kittitas County Ordinance 2006-63, as amended, fails to
provide for a variety of rural densities, contrary to RCW 36.70A.070(5)(b). A county may
consider local circumstances in establishing patterns of rural densities and Uses, but if it
does so it “shall develop a written record explaining how the rural element harmonizes the
planning goals in RCW 36.70A.020 and meets the requirements of the GMA.” RCW
36.70A.070(5)(a). According to the Petitioner, the densities provided for in the rural
element must be rural densities. "There is no bright line estéblished by the GMA, but with
one narrow exception, this Bo_ard consistently has found that a pattern of lots smaller than
5 acres in size is urban, rather than rural.” CTED HOM brief at 5.

The Petitioner further contends the County's Comprehensive Plan (CP) relies on the
underlying zoning [regulations] to assign density, at least six of which are applied in the
rural areas; Agriculture-3, Agriculture-5, Agriculture-20, Rural-3, Rural-5, and Forest and
Range-20. CTED understands the County has recently adopted updated zoning regulations
in an effort to comply with RCW 36.70A.130.

- TR Lo ol

he Petitioner contends the County’s Comprehensive Plan does not set meaningful
criteria to limit the ability of landowners in the rural area to obtain rezones to smaller lots
and more intense uses, and there are no meaningful limits on the discretion of County staff

to grant rezone applications. The County appears to believe lots larger than three acres in
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the rural area lead to “rural sprawl.” Kittitas Comprehensive Plan, pg. 160. The Petitioner
argues that even in locations adjacent to designated natural resource lands, there are no
criteria in the rural element that address lot size or limit rezones. The County’s
Comprehensive Plan, rather than provide for a variety of rural densities, allows a variety, so
long as landowners are satisfied with their present lot size, but it also allows them to rezone
to three acre lots with na criteria to guide or limit the consideration of a rezone application.
The omission of criteria in the Comprehenswe Plan to limit applications for rezones to
Agriculture-3 or Rural-3 constitutes a violation of the GMA’s requirement to affirmatively
provide for & variety of rural densities.

The Petitioner contends Kittitas County Ordinance 2006 63 fails to protect rural
character and is contrary to RCW 36.70A. 070(5)(c) The Petitioner argues the measures a
county uses to protect rural character must do the followmg (i) contain or control rural
development; (i) assure visual compatibility of rural development with the surrounding rural

area; (iii) reduce the inappropriate conversion of undeveloped land into sprawling, low-

density development in the rural area; (iv) protect cntlcal areas, surface water, and ground
water; and (v) protect against conflicts with the use of agricultural, forest, and mineral
resource lands designated under the [Act]. RCW 36. 70A.070(5)(c).

The Petltloner argues the County’s Comprehensxve Plan fails to provide provisions
governing rezone applications to convert lands useful for agriculture or forestry in the rural
area to three acre lots for residential development, apart from the most general limitations

on rezones, identified in Woods v. Kittitas County, 130 Wn. App. 573, 581, 123 P.3d 883

(2006). In addition, there are no substantive criteria that could be used to resolve or
minimize conflicts between land uses in adjacent zones; no criteria to guide which lands in

the rural area should be assigned to each zoning classification; and no criteria that would

crevent all or most of the existing variety of rural densities, and the rural character
supported by that variety of densities, to be lost.
The Petitioner contends Kittitas County Ordinance 2006-63 continues to allow low-

density sprawl throughout much of the rural area and is contrary to RCW 36.70A.070(5).
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The Petitioner argues the rural element cannot permit urban development or a pattern of
low density sprawl in the rural area, but it may allow for limited areas of more intensive
rural development (LAMIRD). RCW 36.70A.070(5)(d), .030(15)(e). They further argue the
rural element may use “innovative techniques” to provide for a variety of rural densities and
uses, but these too must be consistent with rural character and cannot be characterized by
urban growth. RCW 36.70A.07Q(5)(b); Citizens for Good Governance V. Walla Walla Cy.,
EWGMHB Nos. 01-1-0015¢ and 01-1-0014cz, Final Decision and Order at 17 (May 1, 2002).
The Petitioner points to RCW 36.70A.020(1), (2); .110(1), which prdhibit urban growth
outside designated UGAs. |

The Petitioner contendé patterns of smaller lots in the rural area result in

| uncoordinated use of ground water (individual wells) and greater likelihood of groundwater
contamination (individual septic systems), as articulated by the Department of Ecology and
Petitioners Kittitas County. Conéervétion, et al. The Kittitas County Conservation, et al. also
cited additional scholarly evidence regarding the adverse effects on agriculture and other
rural services and values of allowing residential development of two acre to ten acr‘,e fots in
the rural area. | '

The Petitioners argue it is not thé primary purpose of the rural area to accommodéte
growth. That is the function of urban areas. They also argue the County’s continuing to
allow patterns of smaller lots in rural afeas, such as three-acre lots and is what the GMA is
trying to prevent: “the inappropriate conversion of undeveioped land into sprawling, low-
density development.” RCW 36.70A.020(2). Moses Lake v. Grant County, ENGMHB No. 99-
1-0016, Order on Remand. The Petitioner further argues the long-term result will be a
homogenized rural landscape lacking the diversity and character the GMA seeks to preserve
in the rural area, and a violation of the explicit requirements for the rural element mandated
in RCW 36.70A.070(5).

Respondent Kittitas County provided briefing on this issue under Issue No. 1.
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Intervenors BIAW, et al.:

The Intervenors contend CTED and KCCC, et al., are unlawfully transferring the
burden of proving a variety of rural densities through innovative techniques to Kittitas
County. The Intervenors cite a recent Court of Appeals case, Thurston County v. WWGMHB,
154 P.3d 959 (2007), where the Board ruled against Thurston County because-the County
failed to demonstrate how innovative techniques create a variety of rural densities. The
Court found that the Western Board failed to presume validity and failed to require the
Petitioner to prove invalidfty. Thus, the Board erred in finding that the Thurston County’s
Comprehensive Plan and development regulations fail to provide for a variety of rural
densities through innovative techniques. The Intervé:nors argue the Petitioners are |
repeating the same mistake here by placing the burden on Kittitas County and favil to point
to actual violations of the GMA. Moreover, the burden Futurewise and CTED mdst overcome
is the heightened “clearly erroneous” standard. RCW 36.70A.320(3).
Petitioner CTED HOM Reply:

The Petltloners mamtam Kittitas County’s Comprehensive Plan does not provide for a

variety of rural densities, does not protect rural character, and continues to allows low-

density sprawl throughout much of the rural area, all contrary to the specific requirements
in RCW 36.70A.070(5). The County relies on the zoning code to assign density. That
reliance defeats the purpose of the Comprehensive Plah, which is to act as-the “central
nervous system” of the Growth Management Act’s planning requirements, containing data
and detailed policies to guide the development of land, consistent with the GMA's goals and-
requirements. |

The Petitioners contend the policies governing rural lands are found in section 8.5 of
the Rural Element. Only two policies are specific enough to guide the locations and extent
of land use designations adopted in the zoning code. There are no other specific, directive
policies that address rural density.,

The Petitioners argue it is not challenging the current mix of rural densities existing

in Kittitas County nor that three-acre lots are never allowed in the rural area. The County
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must follow the requirements in RCW 36.70A.070(5) and the definitions in RCW
36.70A.030(15) and (16) to assess whether a particular density or pattern of densities is
permissible. RCW 36.70A.020, Goals 1 and 2 fundamentally distinguish the rural area from
the urban area by directing that populatidn growth is to be encouraged in urban growth
areas, rather than rural areas to avoid sprawling, low-density development and the loss of
rural character. -

The problem is the County’s failure to provide specific, directive policies in the CP as
required by RCW 36.70A.040 and .070 to guide the development (or amendment) of the
zoning code and other development regulations that are to implement the Comprehensive
plan and which must be consistent with it. Thérefore, the problem is not one of
disagreement between CTED and Kittitas County as to rural policy choices; it is a failure of-
the CP to comply with the GMA's requirements to include specific, enforceable policies as to
the future of rural lands in the County.

The County argues its existing rural densities have been approved by the courts.

| Appeals decisions it cites, all three of which were brought under the Land Use Petition Act

However, the Petitioner disagrees with the County’s interpretation of thefthree Court of

(LUPA), RCW 36.70C, rather than the GMA. In Tugwell v. Kittitas County, Henderson v.
Kittitas County, 90 Wn. App. 1, 951 P.2d 272 (1998) and Henderson v. Kittitas County, 124 -
Wn. App. 747, 100 P.3d 842 (2004) review denied, 154 Wn.2d 1028 (2005), the Court of
Appeals looked at whether Agriculture-3 zoning was consistent with the County’s

Comprehensive Plan, but the plan’s compliance with the GMA was not at issue and was not

addressed by the Court. In Woods v. Kittitas County, 130 Wn. App. 573, 123 P.3d 883
(2005), the Superior Court ruled the rezone to three-acre zoning was inconsistent with the
GMA. The Court of Appeals reversed, holding that consistency with a comprehensive plan is
properly determined in a LUPA petition, but compliance with the GMA is not.

The Petitioners argue e.ven if Kittitas County were to have a current mix of rural
densities that complies with the GMA, the County has failed to comply with RCW
36.70A.070(5)(b) by its failure to adopt specific, directive policies that prospectively
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maintain a compliant mix of rural densities and set enforceable criteria for determining
when and where rezone applications should be approved.

In addition, the Petitioners contend the County’s Rural Element must include
measures that protect rural character by “[cJontaining or otherwise controlling rural
development” and “[rleducing the inappropriate conversion of undeveloped land into
sprawling, low-density development in the rural area.” RCW 36.70A.070(5)(c). The
Petitioners argue that because the County’s Rural Element contains an almost complete lack
of controls on rural densities, provides no specific, enforceable guidance that can be used
meaningfully to asses whether a rezone application or an amendment to the zoning code
implements and compliés with the Comp.rehensive Plan, the Rural Element of the Plan fails
to comply with RCW 36.70A.070(5)(c)-

The County also failed to develop a written record explaining how the rural element
harmonizes the planning goals in RCW 36.70A.020 and meets the requirements of the GMA.
The Petitioners doe not challenge the County’s authority to consider local circumstances in
establishing patterns of rural densities and uses, however the County must “develop a
written record explaining how the rural element harmonizes the planning goals in RCW
36.70A.020 and meets the requirements of the [Act].”

Board Analysis: ‘

The Board agrees with the Petitioners. RCW 36.70A.070(5) Rural element, is a
mandatory element of the GMA. The rural element must “provide for a variety of rural
densities, uses, essential public facilities, and rural governmental services needed to serve
the permitted densities and uses.” RCW 36.70A.070(5)(b). This Board agrees there is no
bfight line as to the size of rural lots, however, densities provided for in the rural element
must be rural densities, and not urban in nature. .

The Petitioners contend the County’s Comprehensive Plan fails to protect rural
character; falls to provide specific, enforceable guidance to assess whether a rezone
complies with the County’s Comprehensive Plan; fails to provide provisions in its

Comprehensive Plan governing rezone apphcatnons to convert lands useful for agriculture or
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forestry in the rural area to three acre lots for residential development, apart from the most
general limitations on rezones; fails to provide specific, directive policies that address rural
density; fails to provide for a variety of rural densities; fails to protect the quality and
quantity of groundwater; continues to allow low-density sprawl! throughout much of the
rural area, contrary to the specific requirements in RCW 36.70A.070(5); and relies on the
zoning code to assign density.

The County has failed to adopt specific, directive policies that maintain a compliaht
mix of rural densities and set enforceable criteria for determining when and where rezone
applications should be approved. Urban-like dévelopment in the rural areas also has an
adverse effect on agriculture and other rural services and values.

The Board recognizes a county may consider local circumstances in establishing
patterns of rural densities and uses, but if it does so it must develop a written record
explaining how the rural element harmonizes the planning goals in RCW 36.70A.020 and
meets the requirements of the Growth Management Act. The GMA requires; in part, that
counties develop a written record explainihg how the rural element harmonizes the planning
goals, RCW 36.70A.070(5)(a); that counties provide a variety of rural densities [.070(5)(b)];
that counties protect rural character, [.070(5)(c)], and, in particular protect-against conflicts
with the use of agricultural, forest, and mineral resource lands designated under the Act,
070(5)(E)(W)]. | - |
Hearings Board Member Roskelley separately believes the following argument
presented by the Petitioner is important. His addition, although not_supported by the entire
Board, is for clarity and not a dissent.”

Patterns of smaller lots in the rural area result in uncoordinated use of ground water
(individual wells) and greater likelihood of groundwater contamination (individual septic
systems). Furthermore, this Board has consistently found and the courts have held, as the
Petitioners have shown, that a pattern of lots smaller than five acres is urban in nature,

rather than rural.
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Hearings Board Member, Mulliken offers the following statement fbr clarity, not
for dissent, and agrees with the Board’s Order finding Kittitas County s CP out of compliance |
regarding Issue 11, "... Kittitas County failed to provide for a variety of rural densities, failed
to protect rural character, and otherwise failed to comply with RCW 36.70A.070(5) (CTED
HOM Brief), CTED's Petition for Review does nbt challenge the current mix of rural densities
existing in Kittitas County’s zoning code, “This problem is not one of disagreement between
CTED and Kittitas County as to rural policy choices; it is a failure of the CP to comply with
the GMA’s requirements to include specific, enforceable policies as to the future of rural
lands in the County.” P.6 CTED's HOM Reply Brief.

However, by the County’s failure to adopt specific, directive policies that maintain a
compliant mix of rural densities and set enforceable criteria for determining when and
where rezone applications should be approved, the County puts the future of the agriculture
industry at risk by allowmg site specific development to occur at the whim of the developer
and the farmer. The County should continue to look at alternative methods to ensure -
farmers’ economic success and conserve designated agricultural lands of long-term
commercial signiﬂcancé. Tt is this Board member’s opinion once the agriculture land is
allowed impervious development, the land will never be returned back to agriculture
production; and we have only to look at the mistakes make in King County which

perpetuated the demise of agriculture production in that County.

Conclusion:

The Petitioner (has carried its burden of proof in Issue No. 11 and the Board finds
the County's actions erroneous. The County failed to provide specificity and guidance on
rural densities in its amended Comprehensive Plan to prevent a pattern of rural
development that constitutes sprawl, protect rural character, and protect against conflicts
with the use of agncultural lands of long-term commercial significance. Further, the County
failed to develop a written record explaining how the rural element harmonizes the planning

goals and meets the requiréments of the Act.

Eastern Washington
Growth Management Hearings Board

_ FINAL DECISION AND ORDER 15 W. Yakima Avenue, Suite 102
Case 07-1-0004c Yakima, WA 98902
August 20, 2007 Phone: 509-574-696Q

Page 61 Fax: 509-574-6964




0w oo ~N o o b~ W D

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Issue No. 12:

By not reviewing its urban growth nodes (UGNs) identified in its Comprehensive Plan
(CP) to determine whether the UGNs meet the criteria for designation either as urban
growth areas (UGAs) or limited areas of more intense rural development (LAMIRDs), has
Kittitas County failed to review and update its CP, in noncompliance with RCW 36.70A.130,
and by reference RCW 36.70A.070 and .110? (related to Issue S[KCCC])

The Parties’ Position:

Petitioner CTED:

The Petitioner contends Kittitas County established five Urban Growth Nodes in its
1996 CP, identified as Easton, Ronald, Snoqualmie Pass, Thorp, and Vantage. The County
developed these UGNs to recognize communities with urban characteristics, such as
established residential, commercial, and industrial settlements. The Pétitioner argues the
GMA was amended by the legislature in 1997 to provide for limited areas of more intense
rural development (LAMIRDs).While the County acknowledges its UGNs might be more
appropriately designated UGAs or LAMIRDs, it has not acted to comply with the options
provided in the GMA. The Petitioner argues the GMA does not recoghize an UGN in the
forfn developed and used by Kittitas County.

The Petitioner further contends Kittitas County’s CP designated UGNs without |
defining them in the context of either urban or rural development and service levels énd
violates RCW 36.70A.110 and .070(5). CTED argues the County’s UGNs are not defined by
|l reference to the statutory criteria for designating either UGAs or LAMIRDs. For the County
to determine the appropriate size and location of a UGA, an appropriate land quantity
analysis is required. This includes two interrelated components: (1) counties first must
determine how much land should pe included within the UGAs to accommodate expécted
urban development, based on theAstate Office of Financial Management's (OFM) twenty
year population forecast; and (2) counties must determine which lands in particular should
be included within UGAs, based on locational criteria. RCW 36.70A.110(1) and (3). Vashon-
Maury v. King County, CPSGMHB No. 95-3-0008¢, Order on Supreme Court Remand (June
15, 2000).
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The Petitioner contends the UGNSs designated by the County are addressed in the
County’s Land Use Plan under “Urban Land Use" (Tab 2,p. 25) and have many
characteristics of UGAs. The Petitioner argues an UGA may inciude territory located outside
of a city “only if such territory already is characterized by urban growth” or “is adjacent to
territory already characterlzed by urban growth.” RCW 36.70A110. (1). The Petitioner |
further argues RCW 36.70A. 110(3) require that urban growth take place in areas havmg
existing public facilities and service capacities or in areas that can be served by a
combination of both existing public facilities and services and any additional needed public
facilities and services that are provided by either public or private sources.

The Petltnoner also notes the County’s UGN maps give no indication the boundaries

drawn for the UGNs in any way relate to “logical outer boundaries” required for designation
as LAMIRDs. RCW 36.70A.070(5)(d)(iv). There is nothing in the record attempting to
define the boundaries of thé UGNSs, and there is nothing in the record attempting to define
the “existing area or use” as of Dec. 27, 1990, (the date Kittitas County became subject to
the GMA's planmng requirements) as required in RCW 36.70A.070(5)(d)(v). The Petitioner
also notes the County’s CP appears to treat the UGNs as a variant form of UGA, rather than
as LAMIRDs, therefore, if one or more of the five UGN designations should be designated as| -
a LAMIRD, none of the UGNs meet the requirements in RCW 36.70A. 070(5)(d).

The Petitioner argues RCW 36.70A. 130(1) requires counties and cities to review and,
if needed, revise the CPs and DRs at specified intervals to “ensure the plan and regulations
comply with the requirements of the GMA. The UGNs established by the County do not
satisfy the statutory requirements to be designated either as UGAs or as LAMIRDs nor has
the County ever attempted to satisfy the statutory requirements for either type of

designation. The Petitioner contends the County has had ten years to consider and decide

whether each UGN should be designated as a UGA or a LAMIRD, or some other designation
permitted under the GMA. Therefore, the County has failed to comply with the [Act].
Respondent Kittitas County:

Kittitas County covered this issue under Issue No. 5. (3.5.2).
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Intervenors BIAW et al:

The Intervenors adopt and mcorporate Kittitas County’s arguments on thlS issue.
Petitioner CTED HOM Reply:

The Petitioner maintains Kittitas County’s designated UGNs allow urban development
outside the designated UGAs, contrary to RCW 36.70A.110. Because the UGNs have not
been designated using the process required in the GMA, they cannot be considered as
equivalent to UGAs and similarly the UGNs do not satisfy the criteria to be denominated a
LAMIRD under RCW 36.70A.070(5)(d).

To the County s response that a challenge to UGNs is not ripe because the CP
requires a sub-planning process to review the designated UGNs and sets a deadiine of 2009 | |
for its completlon, CTED argues that the County disregards the explicit deadline i in RCW
36.70A.130 for reviewing, and if necessary, revising non-compliant portions of the County’s
CP. The deadline for Kittitas County, by statute was December 1, 2006, and the County
lacks authority to unifaterally extend a deadline imposed by the Legislature. CTED contends
the County has known for several years its UGN designation is problematic under thé GMA
and has failed to review and take necessary action to revise its UGNs and is therefore out of
compliance with the GMA. '
Board Analysis:

Kittitas County established five “Urban Growth Nodes” (UGNs) in its 1996

Comprehensive Plan, identified as Easton, Ronald, Snoqua'lmie Pass, Thorp, and Vantage.
The County developed UGNs “to recogniie communities with urban characteristics such as
established residential, commercial, and industrial settlements.” The County acknowledges

the GMA was amended in 1997 to provide for pockets of more intense development in rural

areas through the designation of limited areas of more intense rural development
(LAMIRDS), and its UGNs “might be more appropriately designated as an urban growth area
(UGA) or as a LAMIRD. "

RCW 36.70A.110(1) and (2) requires all counties planning under the GM4, including
Kittitas County, to designate urban growth areas within which urban growth shall be
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|| statute requires the size and boundaries of each UGA to reflect a twenty-year planning

encouraged and outside of which growth can occur only if it is not urban in nature. The

horizon, based on the growth management population projection made for the county by
the state Office of Financial Management. This requirement.sets a maximum size for UGAs
for the county and each city within the county to accommodate projected urban growth.
The requirement that urban growth should be directed to appropriately-sized and
delineated UGAs is one of the main organizing principl'es of the GMA's approach to planning
for growth. To determine the appropriate size and location of an UGA requires an

appropriate analysis, variously called a “land capacity analysis” or a “land quantity analysis.”

That analysis includes two interrelated comvponents‘: (1) counties first must determine how
much land should be included within UGAs to accommodate expected urban development,
based on the OFM population projections; (2) counties must determine which lands in
particular should be included within UGAs, based on the “iocational criteria” provided in
RCW 36.70A110(1) and (3). The UGNs designated by Kittitas County are addressed in the
Land Use Plan under “Urban Land Use” (Tab 2, p.25) and have many characteristics of
UGAs. However, the UGNs have not be'en'designated in compliance with the requirements
in RCW 36_.7CA.110, since the GMA does not recognize an Urban Growth Node in the form
developed and used by Kittitas County. Althbugh the County has allocated 10% of the
projected 2025 population to UGNs (Tab 14, p.1), no land quantity analysis has been
performed. Therefore, there is no way to determine whether the UGNSs are appropriately
sized as UGAS. _

In addition, the Capital Facilities Plan (CFP) states the six-year plan for capital
improvements is fully funded (Tab 3, p.63), but no evidence of full funding is brovided in
the CFP or elsewhere in the record for facilities necessary to support urban development in
the UGNs. The County’s CFP seems to focus on maintenance and upgrades to existing
public facilities and does not appear to address any facilities needed in any of the five
designated UGNs (Tab 16).

Eastern Washington
Growth Management Hearings Board

FINAL DECISION AND ORDER ) 15 W. Yakima Avenue, Suite 102
Case 07-1-0004c . Yakima, WA 98902
August 20, 2007 Phane: 509-574-6960

Page 65 ‘Fax:509-574-6964




O O ~N o o h W N =

'\)NN_:._x_x..:._x..;_\_a.;_s

Kittitas County’s Comprehensive Plan appears to treat the UGNSs as a variant form of
UGAs, rather than as LAMIRDs, and as this Board explained, LAMIRDs are not ‘mini-UGAs’
or a rural substitute for UGAs; instead they are su'bject to the limitations of RCW
36.70A.070(5)(d)(iv). Whitaker v. Grant County, EWGMHB Case No. 99-1-0019, FDO, at 4
(May 19, 2000). Consequently, even if one or more of the five UGN designations should
more properly be designated as a LAMIRD, none of the UGN, as currently retained, comply
with the requirements of RCW 36.70A.070(5)(d).
‘It's been ten years since the Legislature provided LAMIRDs as an option for
addressing the vastablished residential, commercial, and industrial settlements,” and yet the
Count\/ has not acted to comply with the options provided in the GMA, but instead has
chosen a self-imposed deadline of 2009 to determine whether they should re-designate
these UGNs as UGAs or LAMIRDs or some other designation permitted under the GMA. The
County must comply with the requirerhenté of RCW 36.70A.130, ;070, and .110.

Conclusion:

The Petitioner has carried its burden of proof and shown the County’s actions are
clearly erroneous. This issue is remanded with directions for the County to designate the
communities of Easton, Ronald, Snoqualmie Pass, Thorp, and Vantage consistent with the
GMA.

Issue No. 13:

By de-designating 183.94 acres of agricultural lands to allow their development for
other uses without conducting the proper county-wide or area wide assessment of
agricultural lands required under RCW 36.70A.060, and .170, applying the definitions in
RCW 36.70A.030(2) and (10) and the criteria in WAC 365-190-050, did Kittitas County fail
to protect agricultural lands of long-term commercial significance and otherwise fail to

comply with RCW 36.70A.030(2) and (10), 060, and .170? (related to Issue 4 [KCCCY)

The Parties’ Position:

Petitioner CTED:

The Petitioner contends by de-designating certain agricultural lands to allow

development for other uses without the required county-wide or area-wide analysis, Kittitas
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County’s Ordinance 2006-63 does not comply with RCW 36.70A.060 and .170 and RCW
36.70A.030(2) and (10). The Petitioner further contends the Board of County
Commissioners (BOCC) approved four docketed requests for de- desugnatzon of agricultural
lands of long-term commercial significance. The requests are identified as Docket Nos. 06-
01, re-designation of 53.7 acres from Commercial Agriculture to Rural; 06-05, re-
designation of 65.68 acres from Commercial Agriculture and Commercial Agriculture-20 to
Rural and Agriculture_—E; 06-06, re-designation of 10.2 acres from Commercial Agriculture
and Commercial Agriculture-20 to Rural and Rural-5 zoning; and 06-17, re-designation of |
54.36 acres from Commercial Agriculture and Commercial Agriculture-Z.O to Rural and
Agriculture-5. According to the Petitioner each of these [individual] requests for re-
designation was granted based on conclusory findings in Kittitas County’s Ordinance 2006-
63, and in each case the BOCC found “[t]he subject parcels do not meet the requirements -
as identified in WAC 365-190-050 ...” The Petitioner also contends there is nothing in the
record indicating an area-wide assessment was performed to support the decisions to
approve these requests and there was no county-wide or area-wide analysis.

The Petitioner argues RCW 36.70A.060 and .170 require counties planning under the
GMA to designate agricultural lands of long term commercial significance and assure their
conservation, using definitions in RCW 36.70A.030(2) and (10) and criteria in WAC 365-190-
050 to conduct a county-wide or area-wide analysis. The Petitioner argues the GMA
establishes a three part test to be used in determining which land should be designated and
conserved: land that (1) is not already characterized by urban growth; (2)-is primarily
devoted to the commercial production of agricultural products, including lands capable of
such production based on land characteristics; and (3) has long term commertial
significance for agricultural capacity based both on soil characteristics and development
related factors. The Petitioner concedes “nothing in the GMA requires agricultural lands,
once designated, must remain designated forever; however, nothmg in the GMA specifies

premsely how a county may determine de5|gnated agricultural lands no longer should be
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designated.” Petitioner CTED'S Hearing on the Merits Brief, EWNGMHB, No. 07-1-0004¢, p.
17. | |

The Petitioner contends this Board has long recognized that local determinations
regarding the desighation and conservation of agricultural lands must be the product of a
valid process, which includes consideration of the factars in WAC 365-190-050. Save our
Butte Save Our Basin Society v. Chelan County, ENGMHB, 94-1-0015, Final Decision and |
Order, August 8, 1994. And, this Board has held the importance of counties to designate
and conserve a “critical mass” of agricultural land to assure survival of the “agricultural
support systems”, which requires a county-wide or area-wide analysis, not a parcel by
parcel review of agricultural land. City of Ellensburg v. Kittitas County, ENGMHB, No. 95-1-
0009, Final Decision and Order, at 7 (May 7, 1996.) "
The Petitioner argues there must be an assessment on the record as to whether the
land is used or capable of being used for commercial agricultural production and whether it
is of long-term commercial stgmﬂcance based on soil characteristics and development
related factors, including those listed in WAC 365-190-050(1). The Petitioner further argues
without an assessment, the de-designation of these agricultural lands results in non-
compliance with RCW 36 70A.170, .060, 030(2 ), and (10), which apply to de- -designation.
Finally, the Petitioner contends the BOCC v1olated Policy GPO 2.125 in the CP (carried
forward from the prior version of the CP and renumbered), which provides that any lands

that are reclassified out of the Commercial Agricultural designation “revert” to the

Agricultufal designation. (Tab 2, p.35.) The Petitioner provided no further argument.
Respondent Kittitas County: |

The County answered this issue under Issue No. 3 and Issue No. 4.

Intervenors BIAW, et al:

The Intervenors contend this issue was answered under Issue No. 3 and Issue No. 4.
Petitioner CTED HOM Reply:

CTED maintains Kittitas County’s Ordinance 2006-63 allowed the de-designation of

designated agricultural lands of |ong-term commeércial significance without the county-wide
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or area-wide analysis on the record required under RCW 36.70A.060 and .170 that uses the
definitions in RCW 36.70A.030(2) and (10) and the criteria adopted in WAC 365-190-050.
These are required as determined by appellate court decisions interpreting the GMA’s
agricultufal conservation mandate. The Petitioner argues that if the designation criteria in
the CP comply with the GMA, as the County and Intervenors contend, then the de-
designation also violates the CP and would constitute a violation of RCW 36.70A.040 and
.120.The de-designations would also violate the County’s own CP at GPO 2.125 ("If any
lands are reclassified out of the Commercial Agricultural designation, then the land réverts
to the Agricultural designation”). According to the Petitioners, each designation resulted in
all or part of the lands formerly de.signated as Commercial Agriculture being reclassified into
non-agricultural designations. The decision whether to de-designate agricultural lands of
long-term commercial significance must be made using the same three-part test articulated
in Lewis County v. WWGMHB, 157 Wn.2d 488, 139 P.3d 1096 (2006), which rests on
criteria set out in stgztuté and rule for designating agricultural lands of long-term commercial
significance. In City of Redmond v. CPSGMHB, 136 Wn.2d 38, 959 P.2d 1091 (1998) , the
Court rejected a parcel-by-parcei analysis, explaining the GMA requires an “area-wide”
process for designating and conserving agricuttural lands. The Court further explained
current or intended land use on a particular parcel may be considered. Under King County
v. CPSGMHB and Lewis County v. WWGMHB, the determination of long-term commercial
significance also involves an area-wide or region-wide analysis, which is necessary to
understand the effect of designation or de-designation on the agricultural industry. The
assessment of long-term commercial significance cannot be solely parcel-specific, if a
county is to satisfy its statutory “duty to designate and conserve agricultural lands to assure
the maintenance and enhancement of the agricultural industry. CTED contends it is not
arguing that any particular agricultural land does or does not continue to meet the statutory
criteria. The County is not in compliance' with the GMA becausé the record contains no
evidence the decision to de-designate agricultural lands was made with required information

(area-wide analysis).
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The Petitioner challenged four specific de-designations, identified as docket items 06-
01, 06-05, 06-06, and 06-17, based on the lack of analysis by the County (CTED Brief at
20). The Sinclairs’ amicus brief responded to CTED’s challenge to docket Nos. 06- 05 and
06-06 (Sinclair).The Sinclair’s argue the de-designation of their properties complies with the
three-part Lewis County test. However, CTED pomts out the County had an obligation to
conduct this analysis on the record when making it's determination, since it is the County
that Edopts and amends the CP and |mplementmg DRs. The County could have considered
the information submitted by the Sinclairs (and could do so on remand from the Board), but
the record does not indicate the required analysis was done under LeW/s County, Redmond,
and /C'ng County during the County’s consideration of the proposed de-desxgnatlon

v The County responded to the Petitioner’s challenge to docket Na. 06-01, and the
Petitioner argues the de-designation of this parcel is not supported in the record by the
required analysis. |

The Intervenors agree (docket No. 06-17) the record does not indicate the Ceunty
considered the required factors and analysis and on remand the County could consider the
proffered analysis. . |
Board Analysis: |

The same statutory requirements govern both the determination whether particular

agncultural lands of long-term commercial significance. should be designated and whether

particular lands should no longer be designated. In both instances, Kittitas County's

analysis must reach beyond the specific parcels at issue to examine the county-wide or
area-wide implications of the decision to be made. RCW 36.70A.060 and .170 require
Kittitas County to designate agricultural lands of long-term commercial significance and
assure their conservation using definitions in RCW 36.70A.030(2) and (iO) and criteria in
WAC 365-190-050 to conduct a county- -wide or area-wide analysis. RCW 36.60A.170.
.030(2). As recognized both in Lewis County and in the Supreme Courf’s earlier decision,
C/ty of Redmond v. CPSGMHB, 136 Whn. 2d 38, 959, P.2d 1091 (1998), thls test must be
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applied coun.ty-wide or area-wide if it is to have any meaning. Lewis County v. WWGMHS,
157 Wn.2d 488, 502, 139 P.3d 1096 (August 10, 2006).

This Board long has recognized local determinations regarding the designation and
consérvation of agricultural lands must be the product of a valid process, which includes
meaningful consideration of the factors in WAC 365-190-050. See Save our Butte Save Our
Basin Society v. Chelan County, EWGMHB 94-1-0015, FDO, (August 8, 1994).

While nothing in the GMA requires agricultural lands, once designated, must remain
desxgnated as such forever, and nothing in the GMA specifies preCIsely how a county may
determine that designated agricultural lands no longer should be de5|gnated logically, the
orﬂy way to make such a determination consistent with the GMA is to apply the same
statutory criteria to a proposed de-designation of agricultural lands as for a proposal to
designate such fands. Any other approach defeats the GMA's Yrequirements to designate.
and conserve agricultural lands of long-term commercial significance and is contrary to the

GMA's goal of conserving agricultural land in Washington.

The quest;on before this Board is not whether the agricultural land in question should
be designated or de-designated. The question before the Board i is, did the County perform
the required county-wide or area-wnde analysis in approving four requests to de-designate
previously ‘designated agricultural lands of long-term commercial significance in Ordinance’
2006-637 While there is opportunity for the exercise of local ]udgment (and it is obvious
the local community understands its agricultural lands better than anyone else),the
conclusions reached must be the product of a valid process. The record must show the
county considered the factors for determination of agricultural lands of long-term
significance given in WAC 365- 190 050(1). Merrill H. Engllsh and Project for Informed
Citizens v. BOCC of Columbia County, ENGMHB 93-1- 0002, FDO (November 12, 1993).
Also, in the City of Ellensburg v. Kittitas County, EWGMHB No. 95-1-0009, FDO, at 13 (May
7, 1996), criteria for a landowner to “opt out” of agricultural designation “must be based on
something other than the landowner's perception of what is in the owner’s short-term

interest, and on perceptions of what other uses rhay be allowed on the land.” If requests to
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de-designate agricultural lands were evaluated on a parcel-by-parcel basis, or as individual
requests for de-designation, a county ultimately would be powerless to conserve agricultural
land, because presumably "it will always be financially more lucrative to develop such land
for Lses more intense than agriculture.” Redmond, 136 Wn.2d at 52. It was precisely to
prevent the incremental loss of agricultu.'ral land and the agricultural industry that the
Legislature required the use of area-wide criteria for determining which lands to designate
and conserve. Redmond, 136 Wn.2d at 52.It is for the same reason area-wide criteria must
be used in determining whether particular parcels should be de'-des‘ignated.

Recently, this Board declared the same analysis used to designate agricultural lands

must be used to assess whether de-designation of such lands is appropriate and justified:

“[Tlo de-designated agricultural lands, “[I]t logically follows that if the County
is required to conduct an analysis based upon [the] GMA mandated criteria to
designate agricultural resource lands of long-term commercial significance; it
cannot simply adopt an Ordinance that undoes, undermines or contradicts the
analysis performed to support the original designation decisions.”

Citizens for Good Governance v. Walla Wa//y County, EWGMHB No. 05-1-0013, FDO, at 30
(June 15,_2006). This Board found Walla Walla County had de-designated 381 acres of

agricultural fand in compliance with the GMA because it had evaluated the proposal using

an area-wide analysis. In this case, the issue raised by the Petitioher is not whether any
particular agﬁcultdral land that has been de-designated meets the statutory criteria for
designation and conservation, because the record is not sufficient for CTED — or Kittitas
County — to make that determination, since the County did not cond}uct the area-wide
analysis as required by the GMA

Conclusion:

v ———————

The Petitioner has carried its burden of proof and shown the County's actions to be

clearly erroneous and out of compliance. This iésue is remanded with'direct‘ions for the
county to conduct a propér area-wide or County-wide analysis of agricultural fands to
comply with RCW 36.70A.060 and 170 and RCW 36.70A(2) and (10) and the criteria in
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WAC 365-190-050. The de-designation of the properties referred to in this Issue are out of
compliance.
Issue No. 14:

By expanding the UGAs for the City of Kittitas and the City of Eflensburg without
conducting a land capacity analysis that shows more land is needed for urban development
over the statutory planning horizon, and without developing a capital facilities plan to show
how the expanded UGAs would be provided with adequate public facilities, has Kittitas
County failed to comply with RCW 36.70A.070(3), .110 and .1307 (related to Issue 6
[Keech)

The Parties’ Position:
Petitioner CTED:

The Petitioner contends Kittitas County’s approved expansions to the City of
Ellensburg UGA and the City of Kittitas UGA without a supporting land capacity analysis, and
those expahsions do not comply with the requirements of the GMA for UGA expansion. In a
Stipu!ated Clarification of Issues Presented for Review filed with this Board, the Parties
agreed the expansion of the City of Kittitas UGA related to the City’s industrial wastewater
treatment plant is not at issue. CTED's arguments do nof apply to that expansion.

The Petitioner argues,' however, without first conducting a land capacity analysis (or
land quantity analysis)', the County does not have the information required under RCW
36.70A.110 to determine whether there is a need to expand a given UGA and, if so, how

much to expand it. The Petitioner further argues the County must conduct a land quantity

analysis before expanding any UGA. Miotke v. Spbkane County, ENGMHB No. 05-1-0007,
Final Decision and Order, at 8-10 (Feb. 14. 2006).The County must include its analysis in
the record so it can be evaluated both by the public and by the Board. McHugh v. Spokane
County, EWGMHB No. 05-1-0004, FDO, at 19-20. |

The Petitioner also points out under the GMA, jurisdictions may not expand UGAs
unless there is a need for additional capacity, based on the Office of Financial Management
twenty-year population projections, patte.rns' of development, and other similar factors

identified in RCW 36.70A.110. The Pefitioner concludes because the expansion of the UGAs
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for the Cities of Ellensburg and Klttitasl were not supported by a land capacity analysis, ‘they
cannot comply with either the locational or sizing requirements of the [Act].

~ The Petitioner contends the expansion of the UGAs for the City of Kittitas and the
Clty of Ellensburg in Ordinance 2006-63 is not supported by a Capital Facilities Plan (CFP) to
show how the expanded UGAs would be provided with adequate public facilities and,
therefore, does not comply with RCW 36.70A. 070(3), .110 and .130.
The Petitioner argues the GMA requires the County’s CP include a Capital FaCllltles
Element but the Petitioner points out the County need not redo the planning and analysis
already completed by the cities, specnal districts, or other entities providing CF to serve an
expanded UGA.A mere reference in the record that a city or special district will be able to

provide services to an expanded UGA does not eliminate the need to develop a CFP

covering the expanded UGA to determine what is needed, how much the infrastructure is
going to cost, and which identifies a financial mechanism to fund it. At a minimum, the
plannlng and analysis performed by a city must be adopted by reference or otherwise

integrated into the County’s CFP and considered in determining whether there are public

facilities and services available to support planned development in the expanded UGA to
comply with the [Act] '

The Petitioner contends the County’s expansion of the UGAS for the City of
Ellensburg and the City of Kittitas are not supported by an adequate, current CFP, and is in
violation of RCW 36.70A. 070(3) and 110 The County’s failure to update its CFP to include
expanded UGAs also is a violation of the update requirement in RCW 36.70A. 130.

The Petitioner concludes by requesting the Board find Kittitas County Ordinance
2006-63 and the amended Kittitas County CP be found out of compliance with the GMA,

and be remanded to the County to take action to achieve compllance with the GMA.
Respondent Kittitas County:

The County refers to Issue No. 4 and Issue No. 6.
Intervenors BIAW, et al:

The Intervenors believe this lssue was answered under Issue No. 4 and Issue No. 6.
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Petitioner CTED HOM Reply:

The Petitioner maintains the County expanded the UGAs for the City of Ellensburg
and the City of Kittites without conducting a land capacity analysis (or land quantity
analysis) that shows more land is needed for urban development and without developing a
capital facilities plan (CFP) to show how the expanded UGAs would be provided with
adequete public services. '
While the County argues the Kittitas [City] UGA expansion is supported by evidence
in the k'ecord, RCW 36.70A.110 requires not just the existence of evidence in the record that
can be used to support a UGA expansion but an affirmative assessment by the County as
to whether: (1) there is a need to expand the UGA based on OFM population prOJects and
(2) whether the particular fand at issue is appropriate for mctuswn in the UGA. There is no
land capacity analysis in this record, therefore the Kittitas UGA expansion violdtes RCW
36.70A.110. Even though the County argues a consultant’s analysis provided by the City of
Kittitas evaluated the availability of urban services in lieu of a CFP, it is the County's |
obligation to include the necessary analysis in its CF element RCW 36.70A.070(3). The
Petitioner points out in this reply that the Intervenors have conceded the Ellensburg UGA
| should be remanded to the County to show its work as to how it arrived at the size of the
UGA, how it consudered local c1rcumstances to justify its use of a market factor, and to
review the UGA expansion in conjunction with the Kittitas County CFP. The County has not
addressed the Ellensburg UGA expansion, therefore the Petitioner believes further argument
is unnecessary to support its contention the Ellensburg UGA expansion should be remanded
to the County for completion of a land capaeity analysis and capital facilities plan.
Board Analysis: '
There are three issues surrounding the expansion of the urban growth areas for the
| City of Kittitas and the City of EllenSburg:
1 The sizing requirements and locational criteria in RCW 36.70A.110

apply to UGA expansion, as well as to initial UGA designation,
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5 The expansion of the UGAs for the City of Kittitas and the City of
Ellensburg must be supparted by a proper land capacity analysis,

3. The expansion of the UGAs for the Clty of Kittitas and the City of
Eflensburg must be supported by a capital facilities plan (CFP) to show
how the expanded UGAS would be provided with adequate public .

 facilities. ‘

1In a Stipulated Clarification of Issues Presented for Review filed with this Board, the |

Parties agreed the expansion of the City of Kittitas UGA related to the City’s industrial

wastewater treatment plant is not at issue. The Petitioner is clear their arguments of this

issue do not apply to that expansion.

Under the GMA, urban growth areas may not be expanded unless there is a need for

additional capacity, based on the state Office of Financial .Management (OFM) population

projections, patterns of development, and other similar factors identified in RCW
36.70A.110. The purpose of a land capacity analysis is to provide the information necessary
to determine whether there is a need to expand an UGA. In the absence of a land capacity
analysis, there is no 'demonstration of need and expansion is not justified. Alternatively, a
proper land capacity analysis would provide Kittitas County with information to determine
whether expansions of the UGAs adopted in Ordinance 2006-63 are appropriate.

The Intervenors have conceded the City of Ellensburg UGA should be remanded to

the County to show its work as to how it arrived at the size of the UGA, how it considered
local circumstances to justify its use of a market factor, and to review the UGA expansion in
conjunction with the Kittitas County CFP. Intervenors Br. at 25.26. The County defers to
Intervenors’ arguments and accepts remand for further analysis regarding the City of
Ellensburg UGA expansion. |

The County argues the City of Kittitas UGA expansion is supported by evidence in the
record. County HOM Br. at 16.17. That may be, however, RCW 36.70A.110 reqdires not
just the existence of evidence in the record that can be used to support an UGA expansion,

but an affirmative assessment by the County as to whether: (1) there is a need to expand
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the UGA based on the OFM twenty-year population projections, and other considerations,
such as the amount of developable land projected to be available within the existing UGA
and (2) whether the particular land at issue is appropriate for inclusion in the UGA. See

Moitke v. Spokane County, ENGMHB No. 05-1-0007, FDO, at 8-10 (Feb. 14, 2006). As this
Board explained in McHugh v. Spokane County, ENGMHB, No. 05-1-0004, FDO, at 19-20
(Dec. 16, 2005), [T]he County must conduct the analysis (or, at minimum, substantively
verify an analysis provided by a proponent) and must include the analysis in the record so it
can be evaluated by the public. The Board can find no land capacity analysis in the record.
RCW 36.70A.070(3) requires the County’s CP include a Capital Facilities Element that
includes at least the following: ‘

(@)  An inventory of existing capital facilities owned by public enfities,
showing the locations and capacities of the capital facilities; (b) a
forecast of the future needs for such capital facilities; (c) the proposed
locations and capacities of expanded or new capital facilities; (d) at
least a six-year plan that will finance such capital facilities within
projected funding capacities and clearly identifies sources of public -
money for such purposes; and (e) a requirement to reassess the fand
use element if probable funding falls short of meeting existing needs

‘and to ensure that the land use element, capital facilities plan element,
and financing plan within the CFP element and financing plan within the
CFP element are coordinated and consistent.

The County argues a consultant’s analysis provided by the City of Kittitas evaluated

the availability of urban services and constitutes evidence supporting the expansion of the

City of Kittitas UGA, presumably in lieu of a CEP. County HOM Br. at 17. However, the
question before this Board is not whether the UGA expansions for the City of Kittitas and
the City of Ellensburg are necessary, but, rather did the County conduct a proper land
capacity analysis and did the County compiy‘ with Goal 12 of the GMA, RCW

36.70A.020(12).
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‘ The County's expansion of the UGAs for the City of Ellensburg and the City of Kittitas
are not supported by an adequate, current Capital Facilities Plan, which violates RCW
36.70A.070(3), .110, .130. |

Conclusion:

The Petitioner has carried its burden of proof in Issue No. 14 and the Board finds the
County’s actions clearly erroneous and out of compliance. The County failed to conduct a
proper land capacity analysis and the County did not provide an updated Capital Facilities
Plan to accommodate the UGA expansions for the City of Kittitas and for the City of

Ellensburg. This issue is remanded with directions for the County to conduct a proper fand

©w oo ~N oo ;b W N

quantity analysis and an updated CFP in compliance with the GMA.

- : VI. INVALIDITY
The request for an order of invalidity is a prayer for relief and, as such, does not
need 'to be framed in the PFR as a legal issue. See King 06334 Fallgatter VIII v. City of
Sultan (Feb. 13, 2007) #06-3- 0034 Final Decision and Order Page 12 of 17 County v.
Snohomish County, CP.SGMHB Case No. 03-3-0011, Final Decision and Order, (Oct. 13,

2003) at 18. Petitioner, Futurewise, has requested the Board to find the agricultural land
-dedesxgnatlons and urban growth area expansions, Issues 4 and 6, found in Ordinance
2006-63, invalid.

Applicable Law:
The GMA’s Invalidity Provision, RCW 36.70A.302, provides:

(1) A board may determine that part or all of a comprehensive plan or development
regulation are invalid if the board:

(a) Makes a finding of noncompliance and issues an order of remand under
RCW 36.70A.300;

(b) Includes in the final order a determination, supported by findings of fact

and conclusions of law, that the continued validity of part or parts of the plan
or regulation would substantially interfere with the fulfillment of the goals of

this chapter; and
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(c) Specifies in the final order the particular part or parts of the plan or
regulation that are determined to be invalid, and the reasons for their
invalidity.

(2) A determination of invalidity is prospective in effect and does not extinguish
rights that vested under state or local law before receipt of the board's order by the
¢ity or county. The determination of invalidity does not apply to a completed

* development permit application for a project that vested under state or local law
before receipt of the board’s order by the county or city or to related construction
permits for that project. '

Discussion and Analysis: _

A finding of invalidity may be entered only when a board makes a finding of non-

compliance and further includes a “determination, supported by findings of fact and

conclusions of law that the continued validity of part or parts of the plan or regulation
would substantially interfere with the fulfiliment of the goals of this chapter.” RCW
36.70A.302(1). The Board has also held that invalidity should be imposed if continued
validity of the non-compliant Comprehensive Plan provisions or deveiopment regulations
would substantially interfere with the local jurisdiction’s ability to engage in GMA-compliant
planning.

The Petitioners, Futurewise et al, ask that this Board issue a finding that the actions

of the County substantially interfere with the fulfillment of the goals of the GMA. In the
discussion of the Legal Issue Nos.'4 and 6 in this case, the Board found and concluded that
the Kittitas County’s adoption‘of Ordinance No. 2006-63 was clearly erroneous and non-
compliant with the requirements of RCW 36.70A.050, .060, .070, .130, .170, .172 and .177. |
The Board further found and concluded that the County’s action was not guided by the
goals of the Act, specifically Goals 1, 2, 8,9, and 12. _

~ Goal 1 of the GMA, RCW 36.70A.020(1), provides that "Urban growth: Encourage
development in urban areas where adequate public facilities and services exist or can be

provided in an efficient manner.” Clearly, from our findings herein, the actions of the
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fisheries industries. Encourage the conservation of productive forest lands and productive

County have substantially interfered with this goal. The County has no Capital Facilities Plan
that covers the area of the expanded UGAs and where the agricultural lands were de- -
designated and moved to the higher density of rural, the county has few plans to address
the overall impact of the expected development pursuant to these amendments.

Goal 2 of the GMA, RCW 36.70A.020(2), provides that reducing sprawl is a key goal
of the Act: “Reduce the mapproprlate conversion of undeveloped fand into sprawling, low
density development.” Extendlng a UGA without properly preparing an updated Capital
Facilities Plan and a land quantity analysis, as is required by the GMA, again substantially
frustrates the County’s ability to engage in GMA-compliant planning and substantially
interferes with the goals of the GMA. The de-designation of Agricultural Resource lands and |
redesignation of those lands as rural further interferes with this goal. |
Goal 8 of the GMA, RCW 36.70A. 020(8), “Natural resource mdustnes, maintain and

enhance natural resource- -based industries, including productive timber, agricultural, and

agricultural lands, and discourage incompatible uses.” Clearly, the improper exclusion of
qualified agricuttural lands from designation as Resource lands, frustrate this goal. There is

a clear danger these lands will be lost to the Agricultural industry if invalidity were not

found. _ ‘ }

Goai 9 of the GMA, RCW 36.70A.020(9), “Open space and recreation. Retain open
space, enhance recreational opportunities, conserve fish and wildlife habitat, increase
access to natural resource lands and water, and develop parks and recreation facilities.”
The expansion of UGAs without parks or open space interferes with Goal 9. Correct
procedures need to be followed to avoid substantially interfering with this goal.

Goal 12 of the GMA, RCW 36.70A.010(12), “Public facilities and services. Ensure
that those public facilities and services necessary to support development shall be adequate
to serve the development at the time the development is available for occupancy and use
without decreasing current service levels below locally established minimum standards." No

Capital Facilities Plan was adopted or reviewed in the expanSIon of UGAs for Kittitas County
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Accordingly, the Board enters a determination of invalidity and specifically finds each
of the four de-designations of Agricultural lands found out of compliance here and the
expansions of UGAs for the Cities of Ellensburg and Kittitas invalid and remands Ordinance
No. 2006-63 to Kittitas County to take legislative action consistent with this Order.

Conclusion:

The Board finds that a determination of invalidity is property issued and actions
found out of'compliance found in Issue Nos. 4 and 6 are invalid.
VII. FINDINGS OF FACT

1. Kittitas County is a county located East of the crest of the Cascade
Mountains and opted to plan under the GMA and is therefore required
to plan pursuant to RCW 36.70A.040.

2. The County adopted Kittitas County Ordinance No. 2006-63 on
‘December 11, 2006 in a document entitied “2006 Update of Title 20
Kittitas County Comprehensive Plan and 2006 Annual Amendment to
Title 20 Kittitas County Comprehensive Plan.” :

3. The County has failed to have a variety of rural denéities that complies
with RCW 36.70A.070(5)(b).

4. The County has failed to adopt specific, directive policies in the CP that
prospectively maintain a compliant mix of rural densities and set
enforceable criteria to guide the development or amendment of the
zoning code or other regulations that are to implement the CP and for

determining when and where rezone applications should be approved.

5. The County does not protect its rural character and does permit low-
density spraw! throughout much of the rural area, all contrary to the
specific requirements in RCW 36.70A.070(5).

6. Kittitas County’s Urban Growth Nodes are urban development outside
of a designated urban growth area contrary to | CW 36.70A.11C.

7. Urban Growth Nodes are not urban growth areas or LAMI‘RDS.
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The County de-designated certain agricultural lands to allow their
-development for other uses without the analysis on the record as
required under RCW 36.70A.060 and .170.

The County expanded the Kittitas and Ellensburg UGAs without
conducting a land capacity analysis that shows more land is needed for
urban development and without developing a Capital Facilities Plan
addressing the expanded UGAs.

Gold Creek has failed to comply with the requirements for a master
planned resort and failed to comply with the rural areas requirements.

The County failed fo include in its Comprehensive Plan an explanation
of how the criteria for the designation of Agricultural Resource Lands
are to be considered.

The County has not properly required that all plats, short plats,
development permits, and building permits issued for development
activities on, or within five hundred feed of lands designated as
resource lands contain a notice that the subject property is within or
near designated resource lands. Further, the specific notice required by
statute for mineral resource lands was not included in the required.

VITI, CONCLUSIONS OF LAW
This Board has-jurisdiction over the parties to this action.
This Bbard has jurisdiction over the subject matter of this action.
Petitioners have standing to raise the issues raised in the Petition for - -
Review.
Petition for Review in this case was timely filed.
Kittitas County improperly enlarged the UGAs of the Cities of Ellensburg

and Kittitas and this action is found out of compliance with the GMA.

Kittitas County improperly de-design tad four parcels of Agricultural
Resource Lands and this action is found out of compliance with the
GMA. :

Kittitas County has not properly required that all plats, short plats,
development permiits, and building permits issued for development

Eastern Washington
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10.

11,

12.

13.

14,

activities on, or within five hundred feed of lands designated as
resource lands contain a notice that the subject property is within or
near designated resource lands and this action is found out of
comipliance with the GMA.

Kittitas County has not included in its Comprehensive Plan an
explanation of how the criteria for the designation of Agricultural
Resource Lands are to be considered and is out of compliance with the
GMA.

Kittitas County has allowed improper densities in the Rural element of
the County when it allowed UGNs, Gold Creek and zonings Agriculture-
3 and Rural-3. :

Kittitas County.failed to adopt specific, directive policies in the CP that
prospectively maintain a compliant mix of rural densities and set
enforceable criteria to guide the development or amendment of the

‘zoning code or other regulations that are to implement the CP and for

determining when and where rezone applications should be approved
and is out of compliance with the GMA.

Kittitas County has failed to have a variety of rural densities that
complies with RCW 36.70A.070(5)(b) and is out of compliance with the

GMA.

Kittitas County failed to revisit and revise its development regulations,
in particular KCC 16.09.030, Performance Based Cluster Platting; KCC
17.36, Planned Unit Development Zone; Title 16, Subdivision
Regulations; and KCC 17.20, S Suburban Zone and KCC 17.22, S-1I
Suburban-II Zone and is therefore out of compliance with the GMA.

Kittitas County failed to conduct a proper area-wide or County-wide
analysis of Agricultural lands to comply with RCW 36.70A.060 and .170
and RCW 36.70A(2) and (10) and the criteria in WAC 365-190-050. The
de-designations of the four properties referred to in this Issue are

~ 1t o ~F H
found out of compliance.

Any conclusion of Law herein after determined to be a Findings of Fact,
is hereby adopted as such.
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IX. INVALIDITY FINDINGS OF FACT
Pursuant to RCW 36.70A.300 (2)(a)

We incorporate the Findings of Fact above and add the following:

1. The Board finds and concludes that the County’s expansion of its UGAs
without the required determination that such expansion is required
thwarts the goals of the GMA.

2. The Board finds and concludes that the County’s improper de-
designation of Agricultural Resource Lands substantially interferes with
the goals of the GMA because it fails to preserve and protect
agricuttural lands within the County.’ :

3. The Board finds and concludes that the continued validity of these
actions of the County would substantially interfere with the goals of the
UGA and their invalidity would cause no hardship upon the County
during the period necessary to bring these two areas into compliance.

' X. CONCLUSIONS OF LAW
Pursuant to RCW 36.70A.300 (2) ()

1. The Board has juﬁsdiction over the parties and subject matter of this
case. A

2. The County’s failure to prepare a current Capital Facilities Plan and
properly prepare a land quantity analysis prior to the expansion of the
UGAs within the County substantially interfere with the fulfillment of -
Goals 1, 2, 8,9 and 12 of the GMA. The Board concludes that these
actions or lack of actions substantially interfere with the local
jurisdictions’ ability to engage in GMA-~compliant planning.

3. The County’s failure to perform the proper county-wide or area wide
assessment  of agricultural lands required under RCW 36.70A.060, and
.170, applying the definitions in RCW 36.70A.030(2) and (10) and the
criteria in WAC 365-150-050 substantially interfere with the fulfiiiment
of Goals 2 and 8.
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Page 85

Based upon review of the Petition for Review, the briefs and exhibits submitted by the
the GMA, prior Board Orders and case law, having considered the arguments of the
parties, and having deliberated on the matter the Board ORDERS:

I

‘and four copies of a Statement of Actions Taken to Comply (SATC)

the parties. By this same date, the County shall file a

FINAL DECISION AND ORDER 15 W. Yakima Avenue, Suite 102

Case 07-1-0004c Yakima, WA 98902
August 20, 2007

XI. ORDER

Kittitas County’s adoption of Ordinance No. 2006-63 is clearly
erroneous and does not comply with the requirements of the GMA, and
is not guided by GMA goals RCW 36.70A.020(1), (2), (8), (9) and (12)
andin Issues 1, 2, 3, 4,5,6,7,10, 11, 12, 13, and 14 Kittitas County
is found out of compliance to the extent herein ruled.

The Board further finds and concludes that the expansion of Kittitas
County UGAs and the de-designation of Agricultural Resource lands
listed in Issue Nos. 4 and 6 substantially interfere with the goals and
requirements of the GMA. The Board therefore enters a determination
of invalidity. '

Therefore the Board remands Ordinance No. 2006-63 to Kittitas County
with direction to the County to achieve. compliance with the Growth
Management Act pursuant to this decision no later than February 18,
2008, 180 days from the date issued. The following schedule for
compliance, briefing and hearing shall apply:

The County shall file with the Board by March 3, 2008, an original

with the GMA, as interpreted and set forth in this Order. The SATC shall
attach copies of legislation enacted in order to comply. The County
shall simultaneously serve a copy of the SATC, with attachments, on

“Remanded Index,” listing the procedures and materials
considered in taking the remand action. ‘

By no later than March 17, 2008, Petitioners shall file with the Board
an original and four copies of Comments and legal arguments on
the County’s SATC. Petitioners shall simultaneously serve a copy of
their Comments and legal arguments on the parties.

Eastern Washington
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« By no later than March 31, 2007, the County and Intervenors shall
file with the Board an original and four copies of their Respanse to
Comments and legal arguments. The County shall simultaneously serve
a copy of such on the parties.

« By no later than April 14, 2007, Petitioners shall file with the Board
an original and four copies of their Reply to Comments and legal
arguments. Petitioners shall serve a copy of their brief on the parties.

e Pursuant to RCW 36.70A.330(1) the Board hereby schedules a
telephonic Compliance Hearing for April 21, 2008, at 10:00 a.m.
The parties will call 360-357-2903 followed by 16922 and the #
sign. Ports are reserved  for: Mr. Trohimovich, Mr. Copsey, Mr.
Caulkins, Mr. Cook, Mr. Slothower, and Mr. McElroy. If additional ports
are needed please contact the Board to make arrangements.

If the County takes legislative compliance actions prior to the date set forth in
this Order, it may file a motion with the Board requesting an adjustment to this

compliance schedule.

pursuant to RCW 36.70A.300 this is a final order of the Board.

Reconsideration:

Pursuant to WAC 242-02-832, you have ten (10) days from the mailing of this
order to file a petition for reconsideration. Petitions for reconsideration shall
follow the format set out in WAC 242-02-832. The original and four (4) copies of
the petition for reconsideration, together with any argument in support thereof,
should be filed by mailing, faxing or delivering the document directly to the
Board, with a copy to all other parties of record and their representatives. Filing
means actual receipt of the document at the Board office. RCW 34.05.010(6),
WAC 242-02-330. The filing of a petition for reconsideration is not a prerequisite
for filing a petition for judicial review. ‘

Judicial Review:

Any party aggrieved by a final decision of the Board may appeai the decision to
superior court as provided by RCW 36.70A.300(5). Proceedings for judicial
review may be instituted by filing a petition in superior court according to the
procedures specified in chapter 34.05 RCW, Part V, Judicial Review and Civil.
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|| This Order was served on you the day it was deposited in the United States mail.

Enforcement:

The petition for judicial review of this Order shall be filed with the appropriate
court and served on the Board, the Office of the Attorney General, and all parties
within thirty days after service of the final order, as provided in RCW 34.05.542.
Service on the Board may be accomplished in person or by mail. Service on the
Board means actual receipt of the document at the Board office within thirty
days after service of the final order.

Service: -

RCW 34.05.010(19)

SO ORDERED this 20" day of August 2007.

EASTERN WASHINGTON GROWTH MANAGEMENT
HEARINGS BOARD

Joyce Mulliken, Board Member

John Roskelley, Board Member

Dennis Dellwo, Board Member
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: State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

KITTITAS COUNTY CONSERVATION et al.,

(Kittitas County Superior Court
Petitioners, : Cause No. 07-2-00549-1)

V.
KITTITAS COUNTY,

Respondent,
~ : Case No. 07-1-0004c

BUILDING INDUSTRY ASSOCIATION OF
WASHINGTON (BIAW), CENTRAL Order Granting Certificate of
WASHINGTON HOME BUILDERS - Appealability
ASSOCIATION (CWHBA), MITCHELL S
WILLIAMS, d/b/a MF WILLIAMS
CONSTRUCTION CO., TEANAWAY RIDGE,
LLC, KITTITAS COUNTY FARM BUREAU

Intervenors,
ART.SINCLAIR and BASIL SINCLAIR,

Amicus Parties.

I. APPLICATIONS FOR CERTIFICATE OF APPEALABILITY
On August '20, 2007, the Eastern Washington Growth Management Hearings" Board

(the Board) issued its Final Decision and Order (FDO) in EWGMHB Case No. 07-1-0004c
KITTITAS COUNTY CONSERVATION, et al. v. KITTITAS COUNTY. and [BUILDING INDUSTRY)

ASSOCIA fION OF WASHINGTON (BIAW), CENTRAL WASHINGTON HOME BUILDERS
ASSOCIATION (CWHBA), MITCHELL WILLIAMS, d/b/a MF WILLIAMS CONSTRUCTION CO.,

Eastern Washington

o Growth Management Hearings Board
CERTIFICATE OF APPEALABILITY ' 15W. Yakima Avenue, Suite 102

Case 07-1-0004c Yakima, WA 98802
Qctober 22, 2007 Phone: 509-574-6960

Page | » Fax: 509-574-6964
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TEANAWAY RIDGE, LLC, KITTITAS COUNTY FARM BUREAU - Intervenors] [ART SINCLAIR
and BASIL SINCLAIR — Amicus Parties].

On September 19, 2007, the Board received KITTITAS COUNTY, (Petitioner in Kittitas
County Superior Court Case No. 07—2-005'49—1), Respondent/Petitioners’ Petition for Review
pursuant to RCW 36.70A.300(5).

On October 16, 2007, the Board received KITTITAS COUNTY CONSERVATION,
RIDGE, AND FUTUREWISE’S Application for Certificate of Appealability filed by Mr. Scully.
The Board’s jurisdiction is generally limited to addressing whether\local governments
within the Eastern Washington region have complied with the goals and requirements of the
state’s Growth Management Act (GMA — Chapter 36.70A RCW) and whether local
governments within that region have complied with the provision of the Shoreline
Management Act (SMA — Chapter 90.58 RCW). o

II. DISCUSSION AND FINDINGS

‘Mr. Scully contends a delay in obtaining a final and prompt determination of the

issues in this matter is detrimental to all parties and the public interest, and all pafties
would benefit by a rapid and binding resolution of this case. While the Kittitas County
Conservation (KCC) Petitioners (EWGMHB Case No. .07 -0004c) are concerned about
development applications being vested to the noncompliant County code while an appeal is
pending, allowing land to be divided into three acre rural lot sizes; Mr. Scully also points out
the appellants, Central Washington Home Builders Association et al, (CWHBA) would also

benefit by a rapid resolution as well, since property owners and businesses represented by

CWHBA still face uncertainty regarding the future of density in Kittitas County. Mr. Scully
further argues, trafﬂc; inadequate wafer and sewer, poor fire protection, and a degraded
environment are not good selling points for real estate, and therefore, a binding rulihg
requiring the County to fix its noncompliant zoning will provic"le'certainty for the long term

interests of CWHBA and other appellants.

' See: RCW 36.70A.280

Eastern Washington
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY 15 W. Yakima Avenue, Suite 102
Case 07-1-0004¢ ' Yakima, WA 98902 -
October 22, 2007 Phone: 509-574-6960

Page 2 Fax: 509-574-6964
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Mr. Scully contends adjacent counties (Yakima, Chelan, Grant, and King) and the
region as a whole stand to benefit from a decision from the Court of Appeals. There are no
cases from Division Three of the Court of Appeals on the issues of what rural densities
comply with the GMA, or requirements for clustering and planned unit development
regulations, or on the variety of rural density issues; therefore a quick appellate decision
will have significant regional benefit. |

Mr. Scully argues a decision by Division Three of the Court of Appeals would prowde
significant precedential value. The Washington Supreme Court notes in Viking Properties v.
Holm, 155 Wn.2d 112, 118P.3d 322 (2005), Growth Management Hearings Boards cannot

set “bright line rules” regarding density, and the appellaté courts have “yet to provide clear
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Gold Star Resorts, Inc. v. Futurewise, ___Wn.App.__, 166 P.3d 748(2007) (Agid.J.,

guidance on when a Board violates Viking Properties’ bright-line rule prohnbltlon and
whether previous rulings from all three Boards holding one dwelling unit (DU) per five acres
as the minimum rural density may be utilized as a benchmark or presumptton or are a fact-

based apphcation of the GMA's prohibitions on urban growth outside urban growth areas,”

concurring), noting that one DU per five acres in jurisprudence from the Boardsisa
“rebuttable presumption,” not a “bright-line rule.”

And, finally Mr. Scully contends thlS is the first review and revise case under RCW

36.70A.130 decided by the EWGMHB. Division Three of the Court of Appeals has not
addressed this provision and a quick appellate decision WIH have significant regional benefit.
The Board’s authority regarding Certificates of Appealability is set forth in RCW 34.05.518,;
which provides in relevant part:

(3)(a) For the purposes of direct review of final decisions of enVlronmental
boards, environmental boards include those boards identified in RCW
43.12B.005 and growth management hearings boards identified in RCW
36.70A.250.

(b) An environmental board may issue a certificate of Appealability |f it finds
that delay in obtaining a final and prompt determination of the issues would
pe detrimental to any party or the public interest and either:

' Eastern Washington
Growth Management Hearings Board

CERTIFICATE OF APPEALABILITY 15 W. Yakima Avenue, Suite 102
© Case 07-1-0004c Yakima, WA 98902
* Qctober 22, 2007 v Phone: 509-574-6960

Q:ma 1 Fax: 509-574-6964
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(i)  Fundamental and urgent state-wide or regional issues are
raised; or

(i) The proceeding is likely to have significant precedential value.

Tﬁe Board is bound}by the criteria established in RCW 34.05.518(3)(b)(i-ii) in
determining whether to issue a Certificate of Appealability. In applying these criteria to the
present case, and in evaluating the argument presented by Mr. Scully’s Application, the
Board finds and concludes as follows: -

The Eastern Washington Growth Management Hearings Board, EWGMHB, having
reviewed the arguments of the Petitioner and being familiar with the law, finds that the
statutory criteria for issuance of a certificate of appealability have been met. The issues
raised herein are fundamental and of urgent reglonal and statewide interest. It is important
to have this matter decided by Divisioh Three of the Court of Appeals as soon as possible.
The issue will have great precedential value in Eastern Washington and the State as a’
whole. The resolution of these issues will be of great benefit to the parties and their local
constituencies. It is unlikely that the Superior Court will have the final review. Direct review
by the Court of Appeals will be a more efficient use of the judicial systems valuable time.

| IIL ORDER

Pursuant to RCW 34.05.518, the Board grants KITTITAS COUNTY CONSERVATION
RIDGE, and FUTUREWISE'S Application for a Certificate of Appea!ablllty
SO ORDERED this 22" day of October 2007.

EASTERN WASHINGTON GROWTH MANAGEMENT
HEARINGS BOARD

e Mufien Board S

Hwep BO/’d Member

W Roskelley, Board&/ember

-

Eastern Washington

i Growth Management Hearings Board
CERTIFICATE OF APPEALABILITY 15 W. Yakima Avenue, Suite 102

Case 07-1-0004c . ' Yakima, WA 98902
October 22, 2007 Phone: 509-574-6960
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