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I. INTRODUCTION

The Department’s rules preclude the consideration of a treating
physician’s opinion in determining the amoﬁnt of personal care services
(“MPC”) to which a child Medicaid recipient is entitled.! This conflicts
with the federal EPSDT mandate requiring States to afford substantial
deference to a child’s treating physician’s determination of what is
medically necessary for her patient. The statutory language and history of
the EPSDT program? establish the primacy of a child’s treating clinician3
in determining what health care services a State must provide to a child
receiving Medicaid.

Courts construing EPSDT requirements have ruled that so

long as a competent medical provider finds specific care to
be ‘medically necessary’ to improve or ameliorate a child's

1 The rules invalidated by the trial court include WAC 388-106-0130(3)(b), -021'3,
hereinafter referred to as the “Children’s MPC rules.”

2 The portions of the Medicaid statute outlining the unique requirements of the Early,
Periodic, Screening, Diagnosis and Treatment (EPSDT) program are found at 42 U.S.C.
§§ 1396a(a)(43), 1396d(a)(4)(B), 1396d(r).

3 The terms “physician,” “clinician” and “provider” are used mostly interchangeably
in much of this brief, except to the extent that the term “physician” is specifically used in
a relevant source of law. The EPSDT provisions of Medicaid do not generally impose
limits on the types of providers who may provide covered screening services and
treatment recommendations in addition to any that might already be required by law. See
42 U.S.C. §§ 1396a(a)(43), 1396d(a)(4)(B), 1396d(r). To this end, the U.S. Department
of Health and Human Services has determined that such screenings may be “performed
by, or under the supervision of, a certified Medicaid physician, dentist, or other provider
qualified under State law to furnish primary medical and health services.” U.S. Dep’t of
Health & Human Serv.’s., State Medicaid Manual, §5123.1(C). Ex. 1.



condition, the 1989 amendments to the Medicaid statute
require a participating state to cover it.

Rosie D. v. Romney, 410 F. Supp. 2d 18, 26 (D. Mass. 2006) (collecting
cases). Thus, courts have repeatedly held that a treating physician’s
prescription of medically necessary treatment is entitled to substantial
deference by a State Medicaid agency.
| The Department asks the Court to depart from this longstanding
statutory approach. It asserts that a 1993 amendment to Medicaid’s
definition of MPC (see 42 U.S.C. § 1396a(a)(24)),* permits it to ignore
physicians’ prescriptions of what is medically necessary for their patients
receiving EPSDT services. Appellant’s Opening Brief (AB) 21-22.
Through the 1993 améndment, Congress expanded Medicaid recipients’
ability to receive MPC by giving States the ﬂexibility to authorize MPC
services even in the absence of a treating physician’s authorization,
without changing states’ authority to p?ovide MPC on a physician’s
prescription. This neither facially allows nor evinces an intent to allow
states to reduce MPC benefits by ignoring qualified clinicians’
prescriptions of such services as medically necessary for children receiving

EPSDT. The Department’s argument thus fails for two reasons: 1) it is

4 See Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, 107 Stat.
312, Sec. 13601(a)(1), (5). Ex. 2.



not supported by the plain language of the statute on which it relies; and 2)
it requires the court to conclude, incorrectly, that the 1993 MPC
amendments, which did not in any way mention, much less alter, the
EPSDT statute, implicitly partially amended or repealed it to invalidate the
EPSDT mandate’s application to MPC.

The Trial Court held that the EPSDT statute requires the
Department to “meaningfully consider and weigh recommendations from a
child’s medical providers in the MPC assessment process in determining
medical necessity.” Clerk’s Papers (“CP”) 255 at Conclusion Qf Law
(“CL”) 6. The Trial Court correctly rejected the Department’s claim that it
can ignore the opinions of medical providers in determining what level of
care is medically necessary for EPSDT recipients. However, the language
of related statutes, numerous court decisions, and the EPSDT program’s
history support a higher standard than articulated by the Trial Court.
Specifically, a treating physician’s prescriptions of medically necessary
treatment, including MPC, are entitled to substantial deference by a State
in assessing a child’s need for and entitlement to covered health care.

As the Children’s MPC rules violate the EPSDT mandate, this
Court should uphold the lower court’s conclusion that they are invalid. In

addition, this Court should clarify that the Department must afford



substantial deference to an EPSDT recipient’s treating physician in
determining what health care, including MPC, the child shall receive.’

II. ISSUES PRESENTED
1. Do the Children’s MPC rules violate the federal EPSDT

mandate by preventing consideration of the treatment recommendations of
a child’s treating physician as part of the MPC assessment process?

2. Do the Department’s Children’s MPC rules violate the
EPSDT mandate by failing to afford substantial deference to the treatment
recommendations of a child’s treating clinician in determining whether a
prescribed course of treatment will be provided to her?

III. IDENTITY AND INTEREST OF AMICI

As described in more detail in appendix A, amici curiae are
Washington-based and national organizations representing a broad
spectrum of children and adults receiving health care through the Medicaid
program. This case is of vital importance to the work amici perform on
behalf of vulnerable children and youth who rely on EPSDT. Further,

amici offer the Court a broader perspective on the Medicaid program and

5 Samantha A. has challenged, and the superior court below invalidated the
Children’s MPC rules on the additional grounds that they violate Medicaid’s
“comparability” requirements and that they are arbitrary and capricious. CP 256-57 at CL
12, 14; Amended Brief of Respondent (SB) 32-39, While amicus supports an affirmation
of the court’s ruling on these grounds, these issues are not the focus of this brief.



EPSDT requirements than may be available from the parties, while
simultaneously providing valuable direction in deciding this appeal.

IV. STATEMENT OF THE CASE

Samantha A.’s Statement of the Case accurately discusses the
procedural facts at bar and is incorporated by reference. SB 5-13.
V. ARGUMENT

A. History, Intent And Impact Of The Medicaid Program

1. EPSDT is the largest and most important health security
program for children in Washington state and nationally.

Medicaid is the primary source of heath care for millions of
Americans, particularly children, the elderly and people with disabilities.
The program insures or provides health care to more peéple in this country
than any other system, public or private, covering more than 58 million
Americans. Kaiser Family Foundation, State Medicaid Fact Sheet —
Washington ~and the US (hereinafter, “Fact Sheet”), at
http://www.statehealthfacts.org/mfs.jsp?rgn=49&rgn=1. Ex. 3. Over 28
million children were enrolled in Medicaid in 2007 (nearly 30% of all
children in our country), including over 630,000 children in Washington
State. Kaiser Commission on Medicaid and the Uninsured, Medicaid: A

Primer 2010 (June 22, 2010), 3, 39, Table 2. Ex. 4. Washington State



provides Medicaid services to all children living in families at or below
200% of the Federal Poverty Level (FPL).6 Fact Sheet at 2. About half of
Medicaid enrollees are children, both nationally and in Washington State,’
but they account for less than one-fifth of all Medicaid spending.?

2. EPSDT - Medicaid Benefits for Children

Medicaid services for children under age 21 are governed by a set
of requifements, éncompassed in the Early, Periodic, Screening, Diagnosis
and Treatment (EPSDT) program. 42 U.S.C. §§ 1396a(a)(43),
1396d(a)(4)(B), 1396d(r). EPSDT services fall in the mandatory category
of Medicaid services that all participating States must provide. S.4.H. v.
Dep’t of Soc. & Health Serv.’s, 136 Wn.App. 342, 348-49, 149 P.3d 410
(Div. III 2006); Katie A. v. Los Angeles County, 481 F.3d 1150, 1154 (9th
Cir. 2007). By creating EPSDT, Congress and the President recognized
that poor children have significantly more illnesses and disabilities than

higher-income children and that children’s health and developmental

6 The federal poverty level is currently, $22,050 for a family of four in the forty-eight
continental United States. 75 Fed. Reg. 45628-45629 (Aug. 3, 2010). Ex. 5.

7 Children were found to comprise 49.5% of the persons receiving Medicaid
nationally, in FY2007. In Washington state, children comprised 54.4% of the State’s
recipients of Medicaid services. Fact Sheet at 2.

8 Center on Budget and Policy Priorities, Introduction to Medicaid 1 (Dec. 17, 2008)
(Ex. 6); Fact Sheet at 2.



needs differ from adults’.? In the program’s original legislative history,
Congress emphasized that the States would be required to make “vigorous
efforts to screen and treat children.” S. Rep. No. 90-744, (1967), reprinted
in 1967 US.C.C.A.N. 2843, 3032. Ex. 8 Funds expended through
EPSDT were also intended to reduce discrepancies in the number of
children served from State to State and to help States with thé “early
identification of children in need of correction” of disabilities. /d. Thus,
since its origin, EPSDT was envisioned as a complete treatment program
to seek out children’s health care needs and address them in an expeditious
and professional manner.

Congress made the most significant expansion to EPSDT through
the Omnibus Budget Reconciliation Act of 1989, Pub. L. No. 101-239,
103 Stat. 2106 (1989) (“OBRA 89”). Ex. 9. OBRA 89 established the
current definition of services that must be provided under EPSDT:
screening services at intervals meeting reasonable standards of medical
practice, denfal, vision, and hearing care, and

[sjuch other necessary health care, diagnostic services, treatment,
and other measures . . . to correct or ameliorate defects and

9 See Rosenbaum et al,, George Washington School of Public Health and Health
Services, National Security and U.S. Child Health Policy: The Origins and Continuing
Role of Medicaid and EPSDT 10 (Apr. 2005), available at http://www.gwumc.edu/sphhs/
departments/healthpolicy/dhp_publications/pub_uploads/dhpPublication_35A8D671-
5056-9D20-3DEFF238AEFA7071.pdf. Ex. 7.



physical and mental illnesses and conditions discovered by the
screening services whether or not such services are covered under
the state plan.

42 U.S.C. § 1396d(r)(emphasis added). During OBRA 89’s passage,
Congress recognized that “[t}he EPSDT benefit is, in effect, the Nation’s
largest preventive health program for children.” H.R. Rep. No.101-247, at
398 (1989), reprinted in 1989 U.S.C.C.A.N. 1906, 2124. Ex.10.

B.  The EPSDT Statute’s Plain Language Requires Medicaid Agencies

To Give A Treating Physician’s Treatment Recommendations At
Least Meaningful Consideration

The EPSDT statute explicitly requires States to furnish health care
services to children receiving Medicaid based on “child health screening
services” provided by qualified clinicians. Specifically, through its
Medicaid state plan, each paﬁicipating State must provide for

(A) informing all persons in the State who are under the age
of 21 and who have been determined to be eligible for
medical assistance including services described in section
1396d(a)(4)(B) of this title, of the availability of early and
periodic screening, diagnostic, and treatment services as
described in section 1396d(r) of this title and the need for
age-appropriate immunizations against vaccine-preventable
diseases,

(B) providing or arranging for the provision of such
screening services in all cases where they are requested,

(C) arranging for (directly or through referral to
appropriate agencies, organizations, or individuals)
corrective treatment the need for which is disclosed by
such child health screening services, . . .



42 U.S.C. § 1396a(a)(43)(A)~(C) (emphasis added). Consequently, when
an EPSDT recipient’s treating clinician conducts a covered screening, in
the course of which (s)he identifies “treatment services described in
section 1396d(r)” as necessary for her patient, the State must generally
arrange for the child to receive such services. Rosie D. v. Romney, 410 F.
Supp. 2d 18, 26 (D. Mass. 2006). To determine the scope of this right, one
must then answer the questions what constitutes a covered “child health
screening,” and what treatment is “described in section 1396d(r)”?

1. Any clinical contact between an EPSDT recipient and a
treating clinician is a covered child health screening.

The EPSDT statute specifies that covered health screenings must
be provided to children receiving EPSDT with a certain periodicity (42
U.S.C. § 1396d(r)(1)(A)(3); see also 42 C.F.R. § 441.56(b), (¢)). Ex. 11.
These are “periodic screenings.” Additionally, the statute provides for
coverage of “inter-periodic” screenings -- screenings that occur between
required periodic screenings. 42 U.S.C. § 1396d(r)(1)(A)(ii). While
periodic screenings must generally be provided at an EPSDT recipient’s
request (42 C.F.R. § 441.59(a), Ex. 12), States may decline to furnish
duplicative periodic screenings under narrow circumstances. 42 C.F.R. §
441.59(b). Conversely, there is no statute or rule explicitly limiting inter-
periodic screenings, other than that they be “indicated as medically

necessary.” 42-U.S.C. § 1396d(r)(1)(A)(ii). In this context, CMS has



stated “we have long considered any encounter with a health care
professional practicing within the scope of his/her practice inter-periodic
screening.” HCFA Dear State Medical Director Letter, Jan. 10, 2001, 10,
ml)ailable at https://www.cms.gov/smdl/downloads/smd011001a.pdf. Ex.
13.

2. EPSDT requires the Department to furnish ail medically

necessary corrective or ameliorative health care that a
provider identifies in a screening.

Through 42 U.S.C. § 1396d(r)(5), Congress has specified that the
EPSDT treatment services the State is required to provide must include:

[sluch other necessary health care, diagnostic services,

treatment, and other measures described in subsection (a) of

this section to correct or ameliorate defects and physical

and mental illnesses and conditions discovered by the

screening services, whether or not such services are covered
under the State plan. '

Read together with the other operative sections of the EPSDT
statute, these provisions require a participating State to “arrange for” an
EPSDT recipient to receive all health care identified by a child’s treating
clinician, in the course of any indicated screening, as medically necessary
to correct or ameliorate an eligible child’s “defects, physical and mental
illnesses and conditions.” 42 U.S.C. §§ 1396a(a)(43), 1396d(a)(4)(B)
1396d(r)(5).

To be clear, the Department need not reflexively rubber stamp a

clinician’s statement that a treatment is medically necessary. 42 C.F.R. §

-10 -



440.230(d) (Ex. 14) allows States to set appropriate limits on EPSDT
services based on “medical necessity.”’0 However, to determine if a
clinician is (in)correct in finding that a prescribed treatment is medically
necessary, the State must give that judgment meaningful consideration.
As such, the EPSDT statute plainly bars the State from utterly ignoring a
treating clinician’s determination that a prescribed course of treatment is
medically necessary for a child receiving EPSDT. See C.F. v. Dep’t of
Children & Families, 934 So.2d 1, 7 (Fla. Dist. Ct. App. 2005); Cf.
Semerzakis v. Comm'r of Soc. Serv.’s, 873 A.2d 911, 927 (Conn. 2005).

C. The Department Must Give Substantial Deference To A Treating
Physician’s Prescribed Treatment For EPSDT Recipients

Not only must a State Medicaid agency consider the opinion of a
treating physician, the Medicaid statute requires States to give it
substantial deference when deciding whether a prescribed course of
treatment must be provided under EPSDT.

When construing a statute, the court must ascertain and give effect
to the Legislature's intent. Frank v. Fischer, 108 Wn.2d 468, 473-74, 739

P.2d 1145 (1987); U.S. v. Daas, 198 F.3d 1167, 1169 (9th Cir. 1999).

10 For example, states do not have to cover treatment that is unsafe or experimental,
under the reasoning that such treatments are not medically necessary. See U.S. Dep’t of
Health & Human Serv.’s., CMS State Medicaid Manual § 5122. Ex. 1.

-11 -



Congress intended that the treating physician be central in determining
utilization of health care in the Medicaid program and that the physician
decide for her patient which Medicaid services are appropriate and in what
amount. See S. Rep. 89-404 (1965), reprinted in 1965 U.S.C.C.A.N. 1943,
1986. Ex. 15. This is reflected in case after case addressing the role of a
treating physician’s prescription of medically necessary treatment in the'
State’s decision to provide the treatment to EPSDT recipients.

Courts construing EPSDT requirements have ruled that so long as

a competent medical provider finds specific care to be ‘medically

necessary’ to improve or ameliorate a child's condition, the 1989

amendments to the Medicaid statute require a participating state to
cover it. :

Rosie D., 410 F. Supp. ‘2d at 26 (emphasis added, holding that “if a
licensed clinician finds a particular sewice to be medically necessary to
help a child improve his or her functional level, this service must be paid
for by a state's Medicaid plan pursuant to the EPSDT mandate™).!! Indeed,
States must not simply give “meaningful consideration” to a treating
physician’s judgments in deciding whether to provide a Medicaid recipient

a form of medical assistance. Rather,

11 See also Collins v. Hamilton, 349 F.3d 371 (7th Cir. 2003); Pediatric Specialty
Care, Inc. v. Ark. Dep’t of Human Servs., 293 F.3d 472 (8th Cir. 2002); S.D. v. Hood,
2002 U.S. Dist. LEXIS 23535 at ¥*29-33. (E.D. La. Dec. 5, 2002), aff"d, 391 F.3d 581
(5th Cir. 2004); see generally Emily Q v. Bonta, 208 F. Supp. 2d 1078 (C.D. Cal. 2001).

-12 -



[t]he Medicaid statute and regulatory scheme create a presumption
in favor of the medical judgment of the attending physician in
determining the medical necessity of treatment.

Weaver v. Reagen, 886 F.2d 194, 200 (8th Cir. 1989). To this end, courts
reverse Medicaid decisions that denied coverage because the agency failed
to give proper deference to the treating physician’s opinion.!? This
standard not only flows from the statute itself, but from the common sense
proposition that a patient’s treating physician has a
greater opportunity to examine and observe the patient. Further, as
a result of his duty to cure the patient, the treating physician is
generally more familiar with the patient’s condition than are other
physicians.
Connor v. Rudolph, No. 01-A-01-9601-CH-00046, 1996 WL 591176, *5
(Tenn. App. Oct. 11, 1996) (reversing denial of Medicaid benefits).

Although the precise characterization of the level and nature of this

deference has varied somewhat (see infra fn. 12), the common conclusion

12 See, e.g., Urban v. Meconi, 930 A.2d 860, 865 (Del. S. Ct. 2007) (holding that the
administrative decision-maker must give “’substantial weight’ to the opinions of treating
physicians; ... generally should give less probative weight to the opinion of a physician
who has never examined the patient; ... and should not substitute its expertise for the
competent medical evidence.”) (citations omitted); Hummel v. Ohio Dep’t of Job & Fam.
Services, 844 N.E.2d 360, 364 (Ohio App. 2005) (affirming lower court reversal of
agency’s denial of Medicaid coverage, stating that the “medical opinion and diagnosis of
a patient’s treating physician are entitled to substantial deference in deciding whether to
grant medical benefits”); Holman v. Ohio Dep't of Human Services, 757 N.E.2d 382,
388-89 (Ct. App. 2001) (reversing agency’s denial of coverage noting “it is well settled
that treating physicians’ opinions based on objective evidence should be accorded
significant weight ... and, if the opinion is uncontradicted, complete deference must be
given to such opinions and diagnoses™) (citations omitted); 4. M.L. v. Dep’t of Health, 863
P.2d 44, 47-48 (Utah App. 1993) (reversing administrative decision based on agency-
hired physician rather than the opinion of the treating physician).
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of these cases is that a Medicaid recipient’s treating clinician’s
prescriptions of medically necessary treatment hold a privileged
evidentiary position deserving substantial deference from a State Medicaid
agency in determining whether to provide the preécribed form of medical
assistance to the Medicaid recipient.

In a related context, Justice Kennedy has stated that “[t]he opinion
of a responsible treating physician in determining the appropriate
conditions for treatment ought to be given the greatest of deference.”
Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 608 (1999) (Kennedy, J.,
concurring); see also Crabtree v. Goetz, No. Civ.A. 3:08-0939, 2008 WL
5330506 (M.D. Tenn. Dec. 19, 2008). In Olmstead, the U.S. Supreme
Court recognized the “integration mandate” of the Americans With
Disabilities Act (“ADA™)!3 as generally requiring that government services
be provided to persons with disabilities in the forum that is most integrated

into the community. Olmstead, 527 U.S. at 597. This is particularly

13 Congress sought to eliminate unjustified segregation and isolation of disabled
persons through Title II, among other provisions of, the ADA. Townsend v. Quasim, 328
F.3d 511, 515-16 (9th Cir. 2003), citing 42 U.S.C. §§ 12101(a)(2), (5), 12132. Ex. 16.
To this end, the Department of Justice adopted regulations implementing this directive,
rmandating that “[a] public entity shall administer services, programs, and activities in the
most integrated setting appropriate to the needs of qualified persons with disabilities.” 28
C.FR. § 35.130(d)). Ex. 17. Additionally, the Department of Justice required public
entities to “make reasonable modifications in policies, practices, or procedures when the
modifications are necessary to avoid discrimination on the basis of disability, unless the
public entity can demonstrate that making the modifications would fundamentally alter
the nature of the service, program, or activity.” 28 C.F.R. § 35.130(b)(7).
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relevant in the context of MPC, which enables many Medicaid recipients
to be cared for in the community and concomitantly avoid
institutionalization. Olmstead and its progeny in the lower courts clarified
that the integration mandate can require States to expand state benefits
programs, including Medicaid, that provide persons who can be properly
served in the community the care they need to maintain a community
placement.!* In response, states have expanded the provision of MPC to
Medicaid recipients who would otherwise require an institutional level of
care. Kaiser Commission on Medicaid and the Uninsured, Medicaid
Home and Community-Based Service Programs: Data Update (November
2009), 2, 4, available at http://www kff.org/medicaid/upload/7720-03.pdf.
Ex. 18. Samantha A. is just such an individual. She receives Medicaid
services through the “Basic Waiver” program, one of four programs
operéted by the State to provide home and community based services to

persons with developmental disabilities who otherwise require the level of

14 Fisher v. Oklahoma Health Care Authority, 335 F.3d 1175, 1182 (10th Cir. 2003)
(termination of medically necessary medication to persons with disabilities living i the
community, resulting in risk of their institutionalization, violated the ADA); Townsend,
328 F.3d at 520 (denial of community-based Medicaid-funded long term care for
“medically needy” persons with disabilities, whose clinical needs entitled them to
institutional placement, violated the ADA); see also Helen L. v. DiDario, 46 F.3d 325,
337-39 (3d Cir. 1995) (pre-Olmstead case in which Pennsylvania was found to have
violated the ADA's integration mandate by not providing state-funded attendant care
services for which plaintiff was eligible in her own home, rather than a nursing home).
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care provided in an institution. WAC 388-845-0005 — 0030; CP 251 at
FF5. Thus, the Department has determined that, without MPC and related
éervices, Samantha A. would require an institutional level of care. Id.

Statutes are not interpreted in isolation, but rather must be
construed so as to harmonize their application with other relevant statutes.
C.J.C. v. Corp. of the Catholic Bishop of Yakima, 138 Wn.2d 699, 708-09
(1999); Jett v. Dallas Indep. Sch. Dist., 491 U.S. 701, 739 (Scalia, J.,
concurring in part and concurring in the judgment). Thus, the ADA,
general Medicaid, and EPSDT statutes must be read together to require the
Department to afford substantial deference to a child’s treating physician’s
prescription of medically necessary services that ameliorate the functional
deficits created by a child’s mental and developmental conditions and that
give the child the opportunity to live at home, integrated into the
community. Consequently, this Court should find that the EPSDT statute
requires the Department to give substantial deference to the treating
physiciari’s determination of the amount of MPC that a child receiving
EPSDT services needs.

D. 42 U.S.C. § 1396a( a)(24)’vs Definition Of MPC Does Not
Conflict With Or Otherwise Limit The EPSDT Mandate

The Department asserts that the federal statutory definition of MPC
creates an exception to the EPSDT mandate, allowing it to ignore a child’s

treating clinician’s recommendation that a prescribed course of MPC is
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medically necessary. AB 21. However, there is no conflict between the
two statutory provisions, and no exception may be inferred. Congress
adopted the EPSDT statutory language broadening coverage to physician-
prescribed corrective or ameliorative treatments before it revised the MPC
definition on which the Department hinges its arguments.!> The question
thus presented is whether these two statutory sections conflict and, if so,
whether the latter partially amends or partially repeals the .former by
implication. The answer is clear - no conflict exists, and no implicit
partial repeal or amendment of the EPSDT mandate can be inferred from
42U.S.C. § 1396a(a)(24).

Repeal or amendment of a statute by implication is not favored.
- Washington State Welfare Rights Org. v. State, 82 Wn.2d 437, 511 P.2d
990 (1973). Explaining this canon of construction, as applied to federal

statutes, the U.S. Supreme Court has stated:

15 As noted supra, the relevant expansion of the EPSDT statute was passed in 1989,
as part of OBRA 1989. The section of the Medicaid Act establishing personal care
services as an optional service for adult Medicaid recipients and adding language
allowing States to authorize such services at their option, even in the absence of a
physician’s authorization, was added in the Omnibus Budget Reconciliation Act of 1993.
Compare Omnibus Budget Reconciliation Act of 1990, Public L. No. 101-508, 104 Stat.
1388, Sec. 4721 (1990) (defining “personal care services” as one of a variety of services
falling within the rubric of “home health aide” services, then a mandatory medical service
that could only be authorized by a physician) (Ex. 19), with Omnibus Budget
Reconciliation Act of 1993, Pub. L. No. 103-66, 107 Stat. 312, Sec. 13601(a)(1), (5)
(establishing personal care services, with its current definition, as a form of medical
assistance that States have the option of including in their State plans).
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A new statute will not be read as wholly or even partially
amending a prior one unless there exists a ‘positive
repugnancy’ between the provisions of the new and those of
the old that cannot be reconciled. . . . This principle rests on
a sound foundation. Presumably Congress had given
serious thought to the earlier statute.... Before holding that
the result of the earlier consideration has been repealed or
qualified, it is reasonable for a court to insist on the
legislature's using language showing that it has made a
considered determination to that end.

Blanchette v. Connecticut General Ins. Corp., 419 U.S. 102, 133-34
(1974).

Here, nothing in the statutory definition of MPC facially limits the
Department’s duties, established by the EPSDT statute, to meaningfully
consider treating physicians’ prescriptions of medically necessary health
care, including MPC. Through 42 U.S.C. § 1396a(a)(24), Congress
expanded Medicaid recipients’ ability to receive MPC by giving States the
flexibility to authorize MPC services even in thg absence of a physician’s
authorization. That expansion facilitates access to MPC services. It does
not even suggest a Congressional intention to allow States to limit services
by ignoring qualified clinicians’ prescriptions of such services as
medically necessary for children receiving EPSDT, much less creates a
“positive repugnancy” with EPSDT’s mandate that such consideration be
given when the Department has a treating clinician’s recommendation.

Moreover, even if the statutes arguably conflicted, “where

potentially conflicting acts can be harmonized, [courts] construe each to
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maintain the integrity of the other.” Anderson v. State, Dept. of
Corrections, 159 Wn.2d 849, 859, (2007).16 The overwhelming weight of
legislative history, as well as judicial and agency interpretations of the
EPSDT statute, all support a conclusion that a State Medicaid agency must
accord substantial deference to an EPSDT recipient’s treating physician’s
prescription of medically necessary treatment. Thus, even if the
Department’s unobvious construction of the definition of MPC had any
persuasive force in the abstract, the court would still be required to
interpret it so as to harmonize with, rather than partially repeal, the EPSDT
statute’s general mandate that meaningful consideration be given to a
treating physician’s prescription of medically necessary treatment for an
EPSDT recipient. The Department provides no contrary legislative

history, case law or other authority for concluding otherwise.

16 A court determines the plain meaning of a statute “from the ordinary meaning of
the language at issue, the context of the statute in which that provision is found, related
provisions, and the statutory scheme as a whole.” Christensen v. Ellsworth, 162 Wn.2d
365, 372 (2007). The ordinary meaning of 42 U.S.C. § 1396a(a)(24) does not facially
alter the Department’s duties under EPSDT; and, the statutory components of the EPSDT
program fall within the statute “in which [the MPC definition] is found, related
provisions, and the statutory scheme as a whole.” Consequently, the plain meaning of 42
U.S.C. § 1396a(a)(24) should be read as incorporating the EPSDT mandate concerning
MPC services authorized by a State Medicaid agency for children. However, “[i]n cases
where the question is whether one statute has been impliedly repealed or overruled by
another related statute,” courts have sought to harmonize the statutes “without first
engaging in a plain language analysis.” Anderson, 159 Wn.2d at 859 fn. 6. It is unclear
whether this principle applies in circumstances where, as here, a plain meaning analysis
reveals no conflict between related statutory provisions passed at different times.
Regardless, in either case, the result at bar is the same.
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VI. CONCLUSION
The Trial Court correctly rejected the Department’s argument that
it could ignore the evaluation of Samantha A’s physician in assessing how
much MPC is medically necessary for her to receive. The plain language,
intent, and history of the EPSDT statute permit no other conclusion. This
Court should "also clarify that the Department must give substanﬁal
deference to the statutory screening conducted by qualified clinicians, and
that the Department may only depart from those recommgndations when it
has, and articulates, a reasoned basis for doing so. For these reasons, the
superior court’s ruling should be affirmed.
DATED: October 7,2010.
NORTHWEST HEALTHLAW ADVOCATES
aniel S/G/m;£SB;;9—9;

Janet Varon (WSBA #14125)
Attorneys for Amici
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APPENDIX A

The Arc of Washington State

The Arc of Washington State (“the Arc”) is a non-profit
organization affiliated with the Arc of the United States and eleven local
Arc chapters throughout the state. It is comprised of individuals with
developmental disabilities, their families, professionals, and other
members of the community. The Arc’s mission is to advocate for the
rights and full participation of people with developmental disabilities.
Since 1936, the Arc has been a leader in the development of services and
programs for people with developmental disabilities. The Arc works with
parents and self-advocacy groups throughout the state to inform and
educate individuals about the legislative process. and current
developmental disability ;ssues. It also provides support to parents of
children with developmental disabilities through its Parent to Parent
program, which matches parents with Helping Parent volunteers, provides
referrals for services in the corhmunity, and education about
developmental disabilities.

The Arc has great familiarity with the services required by and
programs serving this state’s children with disabilities. Many of the
parents the Arc works with through its advocacy and Parent to Parent

program have children who are Medicaid recipients, a substantial



percentage of whom receive personal care services (“MPC”) through the
Medicaid program. In serving these children with disabilities and their
families, the Arc benefits from the expertise and experience of its
executive director Sue Elliot, who has served in this capacity for twelve
years, before which she served as the Director of the Division of
Developmental Disabilities (“DDD”) of the appellant, the Washingtor;
State Department of Social and Health Services (“the Department”).

The Arc supports community based services, rather than
institutionalization, because it recognizes that separating children with
disabilities from their families and unnecessarily placing them in
segregated care facilities causes such families avoidable harm, wastes
valuable governmental resources, and generally constitutes discrimination.
The Arc tries to help parents find the resources and services to be able to
meet their children’s needs in the community so that their children can
stay home with them. The cuts in MPC sérvices resulting from the
Children’s MPC Rules invalidated by the Court below have negatively
impacted children and families with whom the Arc has worked, and these
families would in turn greatly benefit, should this Court uphold the lower

court’s ruling.



The National Health Law Program
The National Health Law Program, Inc. (NHeLP) is a national

public interest law firm working to increase and improve access to quality
health care on behalf of limited income people — particularly children and
youth - by providing legal and policy analysis, advocacy, information and
education. Over the 40 years since its inception, NHeLP has developed
substantial expertise on Medicaid law and has provided legal interpretation
and analysis of complex changes in state implementation of Medicaid,
federal Medicaid rules and administrative interpretations, and federal and
state court cases. NHeLP shares its expertise with a nationwide network
of attorneys and advocates working on Medicaid and other heal';h issues
and serves as a national clearinghouse for legal information. As an
advocate for civil rights in health care, NHeLP works to promote greater
understanding of the barriers to health care faced by low income children
and youth. In particular, NHeLP has worked for three decades analyzing,
interpreting and enforcing the requirements of Medicaid’s Early and

Periodic Screening, Diagnosis and Treatment (EPSDT) requirements.

Northwest Health Law Advocates

Northwest Health Law Advocates (“NoHLA”) is a public interest
law firm and advocacy organization representing the interests of low- and

moderate-income Washington State residents in improved access to health



care. With over twenty-five years of experience, NoOHLA’s staff are
experts in Medicaid and EPSDT law and provide technical assistance to
attorneys and community advocates statewide in their representation of
Medicaid clients, including children with unmet health care
needs. NoHLA provides frequent trainings on Medicaid law, represents
clients who are denied coverage of health care services, and is recognized
as an effective advocate for improved laws and policies, such as the
significant expansion of medical assistance coverage for children in

Washington State (known as Apple Health for Kids).

TeamChild

TeamChild is a nationally recognized, non-profit that provides civil
legal representation to low income youth who are involved in, or at risk of
involvement in, the juvenile justice system in Washington State.
TeamChild provides services in seven counties in Washington, including
Benton, Franklin, King, Pierce, Snohomish, Spokane and Yakima
counties, which have the highest concentrations of low-income or at-risk
youth. TeamChild lawyers advocate for youth clients to help them access
their basic rights to education, health care, and other social services.
TeamChild collaborates with commﬁnities and child welfare, educational,
mental health and juvenile justice systems, both locally and nationally to

develop fair and effective policies and solutions for reform.



TeamChild provides a significant amount of advocacy for
Medicaid eligible children in Washington. Publicly funded health care,
including Medicaid, is vital to the well-being of many of TeamChild’s
clients. TeamChild believes that a child’s right to medical and mental
health treatment is paramount and that an accessible and high-quality
public health care system is critical for the success of Washington State’s
children. Its advocates work to zealously protect this right, with the goal

of keeping children healthy.
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EARLY AND PERIODIC SCREENING,
04-94 DIAGNOSTIC AND TREATMENT SERVICES 5122

5122.  EPSDT SERVICE REQUIREMENTS

The EPSDT benefit, in accordance with §1905(r) of the Act, must include the services set forth
below. The frequency with which the services must be provided is discussed in §5140.

A. Screening Services.--Screening services include all of the following services:

o A comprehensive health and developmental history (including assessment of both
physical and mental health development);

o A comprehensive unclothed physical exam;

o Appropriate immunizations ( according to the schedule established by the Advisory
Committee on Immunization Practices (ACIP) for pediatric vaccines);

4 o  Laboratory tests (including blood lead level assessment appropriate to age and risk);
an

0  Health education (including anticipatory guidance).

Immunizations which may be appropriate based on age and health history but which are medically
contraindicated at the time of the screening may be rescheduled at an appropriate time. The ACIP
schedule is included in §5123.2.C.

~ B. Vision Services.--At a minimum, include diagnosis and treatment for defects in vision,
including eyeglasses.

C. Dental Services.--At a minimum, include relief of pain and infections, restoration of teeth
and maintenance of dental health. Dental services may not be limited to emergency services.

~ D. Hearing Services.--At a minimum, include diagnosis and treatment for defects in hearing,
including hearing aids.

E. Other Necessary Health Care.--Provide other necessary health care, diagnostic services,
treatment, and other measures described in §1905(a) of the Act to correct or ameliorate defects, and
physical and mental illnesses and conditions discovered by the screening services.

) F. Limitation of Services.--The services available in subsection E are not limited to those
included in your State plan.

Under subsection E, the services must be "necessary . . . to correct or ameliorate defects and physical
or mental illnesses or conditions . . ." and the defects,illnesses and conditions must have been
discovered or shown to have increased in severity by the screening services. You make the
determination as to whether the service is necessary. You are not required to provide any items or
services which you determine are not safe and effective or which are considered experimental.
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EARLY AND PERIODIC SCREENING,
5123 DIAGNOSTIC AND TREATMENT SERVICES 04-94

42 CFR 440.230 allows you to establish the amount, duration and scope of services provided under
the EPSDT benefit. Any limitations imposed must be reasonable and services must be sufficient to
achieve their purpose (within the context of serving the needs of individuals under age 21). You
may define the service as long as the definition comports with the requirements of the statute in that
all services included in §1905(a) of the Act that are medically necessary to ameliorate or correct
defec;;cis (aimd physical or mental illnesses and conditions discovered by the screening services are
provided.

All services must be provided in accordance with both §1905(a) of the Act and any State laws of
general applicability that govern the provision of health services. Home and community based
services which are authorized by §1915(c) of the Act are not included among the other health care
under subsection E because these services are not included under §1905(a) of the Act.

5123.  SCREENING SERVICE DELIVERY AND CONTENT

5123.1 Minimum Standards and Requirements.--

. A. State Standards.--Set standards and protocols which, at a minimum, meet the standards of

§1905(r) of the Act for each component of the EPSDT services, and maintain written evidence of
them. The standards must provide for services at intervals which meet reasonable standards of
medical and dental practice and be established after consultation with recognized medical and dental
organizations involved in child health care. The standards must also provide for EPSDT services at
other intervals, indicated as medically necessary, to determine the existence of certain physical or
mental illnesses or conditions. The intervals at which services must be made available are discussed

in §5140.

B. Services.--Provide an eligible individual requesting EPSDT services required screening
services listed in §5122. This initial examination(s) may be requested at any time, and must be
provided without regard to whether the individual’s age coincides with the established periodicity
schedule. Sound medical practice requires that when children first enter the EPSDT program you
%rlz)csc%?ge and promote that they receive the full panoply of screening services available under

It is desirable that a parent or other responsible adult accompany the child to the examination. When
this is not possible or practical, arrange for a follow-up worker, social worker, health aide, or
nle1gh‘i)lorhood worker to discuss the results in a visit to the home or in contacts with the family
elsewhere.

5-10 Rev. 8



EARLY AND PERIODIC SCREENING,
04-90 DIAGNOSTIC AND TREATMENT SERVICES 5123.2

C. Who Screens/Assesses?--

o  Examinations are perforrned by, or under the supervision of, a certified Medicaid
physician, dentist, or other provider qualified under State law to ish primary medical and health
services. These services may be provided within State and local health departments, school health
pro%rams, programs for children with special health needs, Maternity and Infant Care projects,
Children and Youth programs, Head Start programs, community health centers, medical/dental
schools, ¥repaid health care plans, a private practitioner and any other licensed practitioners in a
variety of arrangements.

o Theuseofall types of providers is encouraged. Recipients should have the greatest
possible range and freedom of choice. It is required, in the case of title V, and encouraged, in the
case of the primary care projects (i.e., community health centers), that maximum use be made of
these providers. Day care centers may provide sites for examination activities. Encourage
cooperation when and where other broad-based assessment programs are unavailable.

' 0o  Providers may not be limited to those which have an exclusive contract to perform all
EPSDT services. Service providers may not be limited to either the private or public sector or
because the provider may not offer all EPSDT services or because it offers only one service. Assure
maximum utilization of existing resources to more effectively administer and deliver services.

Medicaid providers who offer EPSDT examination services must assure that the services they
rovide meet the agency’s minimum standards for those services in order to be reimbursed at the
evel established for EPSDT services.

5123.2  Screening Service Content.--

A. Comprehensive Health and Developmental History.--Obtain this information from the
parent or other responsible adult who 1s familiar with the child’s history and include an assessment
of bo&h physical and mental health development. Coupled with the physical examination, this
includes:

1. Developmental Assessment.--This includes a range of activities to determine whether
an individual’s developmental processes fall within a normal range of achievement according to age
group and cultural bac}i)(ground. Screening for developmental assessment is a part of every routine
initial and periodic examination.
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UNITED STATES PUBLIC LAWS
103rd Congress - First Session
Convening January 5, 1993
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PL 103-66 (HR 2264)
_ August 10, 1993
OMNIBUS BUDGET RECONCILIATION ACT OF 1993

An Act to provide for reconciliation pursuant to section 7 of the concurrent resolution on the budget for fiscal year
1994.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Omnibus Budget Reconciliation Act of 1993".
SEC. 2. TABLE OF CONTENTS.

The table of contents is as follows:

TITLE I--AGRICULTURE AND RELATED PROVISIONS
TITLE II-ARMED SERVICES PROVISIONS
TITLE HI--BANKING AND HOUSING PROVISIONS
TITLE IV--STUDENT LOANS AND ERISA PROVISIONS
TITLE V--TRANSPORTATION AND PUBLIC WORKS PROVISIONS
TITLE VI--COMMUNICATIONS LICENSING AND SPECTRUM ALLOCATION PROVISIONS
TITLE VII--NUCLEAR REGULATORY COMMISSION PROVISIONS
TITLE VIII--PATENT AND TRADEMARK. OFFICE PROVISIONS
TITLE IX--MERCHANT MARINE PROVISIONS
TITLE X--NATURAL RESOURCES PROVISIONS
TITLE XI--CIVIL SERVICE AND POST OFFICE PROVISIONS
TITLE XII--VETERANS' AFFAIRS PROVISIONS
TITLE XI[I--REVENUE, HEALTH CARE, HUMAN RESOURCES, INCOME SECURITY, CUSTOMS AND
TRADE PROVISIONS, FOOD STAMP PROGRAM, AND TIMBER SALE PROVISIONS
TITLE XIV--BUDGET PROCESS PROVISIONS
TITLE I--AGRICULTURAL PROGRAMS

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



PL 103-66, 1993 HR 2264 Page 335
PL 103-66, August 10, 1993, 107 Stat 312
(Cite as: 107 Stat 312)

SEC. 13600. REFERENCES IN SUBCHAPTER; TABLE OF CONTENTS OF SUBCHAPTER.

() AMENDMENTS TO SOCIAL SECURITY ACT.--Except as otherwise specifically provided, whenever in this
subchapter an amendment is expressed in terms of an amendment to or repeal of a section or other provision, the
reference shall be considered to be made to that section or other provision of the Social Security Act.

*612 (b) REFERENCES TO OBRA.--In this subchapter, the terms "OBRA-1986", "OBRA-1987", "OBRA-1989",
and "OBRA-1990" refer to the Omnibus Budget Reconciliation Act of 1986 (Public Law 99-509), the Omnibus
Budget Reconciliation Act of 1987 (Public Law 100-203), the Omnibus Budget Reconciliation Act of 1989 (Public
Law 101-239), and the Omnibus Budget Reconciliation Act of 1990 (Public Law 101-508), respectively.

(c) TABLE OF CONTENTS OF SUBCHAPTER.--The table of contents of this subchapter is as follows:
PART I--SERVICES
PART II--ELIGIBILITY
PART HI--PAYMENTS
PART IV-IMMUNIZATIONS
PART V--MISCELLANEOUS
PART I--SERVICES
SEC. 13601. PERSONAL CARE SERVICES FURNISHED OUTSIDE THE HOME AS OPTIONAL BENEFIT.

<< 42 USCA § 1396d >>

(a) IN GENERAL.—Section 1905(a) (42 U.S.C. 1396d(a)) is amended--

(1) in paragraph (7), by striking "including personal care services" and all that follows through "nursing facility";

(2) by striking "and" at the end of paragraph (21);

(3) in paragraph (24), by striking the comma at the end and inserting a semicolon;

(4) by redesignating paragraphs (22), (23), and (24) as paragraphs (25), (22), and (23), respectively, by striking the
semicolon at the end of paragraph (25), as so redesignated, and inserting a period, and by transferring and inserting
paragraph (25) after paragraph (23), as so redesignated; and

*613 (5) by inserting after paragraph (23), as so redesignated, the following new paragraph:

"(24) personal care services furnished to an individual who is not an inpatient or resident of a hospital, nursing fa-
cility, intermediate care facility for the mentally retarded, or institution for mental disease that are (A) authorized for

© the individual by a physician in accordance with a plan of treatment or (at the option of the State) otherwise authorized

for the individual in accordance with a service plan approved by the State, (B) provided by an individual who is
qualified to provide such services and who is not a member of the individual's family, and (C) furnished in a home or

other location; and". :

<< 42 USCA § 1396a >>

(b) CON'FORMING AMENDMENTS.--(1) Section 1902(a)(10)(C)(iv) (42 U.S.C. 1396a(a)(10)(C)(iv)) is amended
by striking "through (21)" and inserting "through (24)".
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(2) Section 1902(j) (42 U.S.C. 1396a(j)) is amended by striking "through (22)" and inserting "through (25)".
<< 42 USCA §§ 1396a NOTE, 1396d nt >>

(c) EFFECTIVE DATE.—The amendments made by subsections (a) and (b) shall take effect as if included in the
enactment of section 4721(a) of OBRA-1990. :

SEC. 13602. ADDITIONAL FEDERAL SAVINGS THROUGH MODIFICATIONS TO DRUG REBATE PRO-
GRAM.

<< 42 USCA § 1396r-8 >>
(a) CHANGES IN REBATE PROGRAM.--

(1) IN GENERAL.--Section 1927 (42 U.S.C. 1396r-8) is amended by striking subsection (c) and all that follows
through "(2)" in subsection (f)(2) and inserting the following:

"(c) DETERMINATION OF AMOUNT OF REBATE.--

"(1) BASIC REBATE FOR SINGLE SOURCE DRUGS AND INNOVATOR MULTIPLE SOURCE DRUGS.--
"(A) IN GENERAL.--Except as provided in paragraph (2), the amount of the rebate specified in this subsection for

a rebate period (as defined in subsection (k)(8)) with respect to each dosage form and strength of a single source drug

or an innovator multiple source drug shall be equal to the product of--

"(i) the total number of units of each dosage form and strength paid for under the State pfan in the rebate period (as
reported by the State); and

"(ii) subject to subparagraph (B)(ii), the greater of--

"(I) the difference between the average manufacturer price and the best price (as defined in subparagraph (C)) for
the dosage form and strength of the drug, or

"(II) the minimum rebate percentage (specified in subparagraph (B)(1)) of such average manufacturer price,
for the rebate period.
"(B) RANGE OF REBATES REQUIRED.--

"(i) MINIMUM REBATE PERCENTAGE.--For purposes of subparagraph (A)(ii)(II), the 'minimum rebate per-
centage' for rebate periods beginning--

"(I) after December 31, 1990, and before October 1, 1992, is 12.5 percent;
"(II) after September 30, 1992, and before January 1, 1994, is 15.7 percent;

*614 "(I1I) after December 31, 1993, and before January 1, 1995, is 15.4 percent;

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Sources and Notes

All data are drawn directly from statehealthfacts.orq, Kaiser's continuously updated database for state-level health data. More detailed notes
and sources are available by following the online links from each topic on the fact sheet.

Demographic Profile
Total Residents, Income, Age, Race/Ethnicity, Citizenship, Population Living in Non-Metropolitan Areas
Source: KCMU and Urban Institute analysis of the Current Population Surveys, March 2008 and 2009.
Noates: These demographic data may differ from Census Bureau figures due to grouping by health insurance unit (HIU) rather than household. A Metropolitan Stalistical area must have
at least one urban cluster of at least 10,000 but less than 50,000 population. A Non-Metropolitan Statistical Area lacks at least one urbanized area of 50,000 or more inhabitants.
Median Annual Income
Source: U.S. Census Bureau, Cument Population Survey, 2007, 2008, and 2009 Annual Social and Economic Supplements. Three-Year-Average Median Household income by State:
2006-2008.

Health Insurance Coverage
Medicaid, Uninsured, Medicaid, Employer-Sponsored Insurance, Individual Insurance, Other Public, Percentage Point Change in the
Rate of Coverage of the Nonelderly Population (0-64 years old)

Source: KCMU and Urban Institute analysis of the Current Population Survey (CPS), March 2008 and 2009.
Notes: State figures are based on pooled 2007 and 2008 data; U.S. figures are based on 2008 data.

Medicaid

Total Enrollment
Source: The Urban Institute and KCMU estimates based on data from MSIS reports from CMS for FY2007.

% Enrolled in Managed Care
Source: Medicaid Managed Care Penetration Rates by State as of June 2008, CMS, DHHS.

Total Medicaid Spending in Millions
Source: Urban Institute estimates for KCMU based on CMS Form 64 for FY2007.
Notes: All spending includes state and federal expenditures. Expenditures include benefit payments and disproportionate share hospital payments; do not include administrative costs,
accounting adjustments, or the U.S. Termitories. Total spending including these additional items was about $315.3 billion in FY2006.
Per Enrollee Medicaid Spending and Distribution by Group
Source: The Urban Institute and KCMU estimates based on data from MSIS reports from CMS for FY2007.

Multiplier and Federal Matching Rate
Source: KCMU calculations based on the FMAPs as published in the Federal Register, April 30, 2010 (Vol. 75, No. 83), pp. 22807-22809.
Notes: The multiplier is based on the FMAP and represents the amount of federal funds a state receives for every dollar it spends on Medicaid. The rate varies year to year and is
based on each state's relative per capita income. It ranges from a low of 50% to 76%, averaging roughly 60% nationally. For FY2007, the rate for Alabama was 1:2.21 (68.85%).
State Medicaid Spending as % of State General Fund
Source: 2008 State Expenditure Report, National Association of State Budget Officers
Notes: A state’s general fund is the predominant fund for financing a state's operations.
Medicaid Eligibility Levels
Source: Data based on a national survey conducted by the Center on Budget and Policy Priorities for the Kaiser Commission on Medicaid and the Uninsured, December 2009; and
Medicaid Eligibility, DHHS, CMS.
Notes: Ali dollar figures represent the annual income for a family of three. For Working Parents, the U.S. figures represent the median annual income in dollars and as a percent of the
FPL. For other groups, the U.S. figures represent the federal minimum annual income in dollars and as a percent of the FPL. The eligibility thresholds for parents in Arizona, Indiana,
. Jowa, New Mexico, Oklahoma, and Utah are for Medicaid coverage established through waivers and are higher than for “regular” Medicaid coverage. The coverage offered through
these waivers generally provides fewer benefits and has higher levels of cost-sharing than allowed in Medicaid.
Medicaid and Medicare Dual Eligibles

Sources: The Urban Institute and KCMU estimates based on data from MSIS and CMS-84 reports from CMS for 2005.
CMS Statistics: Medicare State Enroliment, CMS. An Update on the Clawback: Revised Health Spending Data Change State Financial Obligations for the New Medicare Drug Benefit,
KCMU, March 2006.

CHIP

Eligibility Income Level for a Family of Three
Source: Data based on a national survey conducted by the Center on Budget and Policy Priorities for the Kaiser Commission on Medicaid and the Uninsured, January 2009; and
Medicaid Eligibility, DHHS, CMS. - -
Notes: The levels are for separate SCHIP programs only. The following states do not have a separate SCHIP program: AK, AR, DC, Hi, LA, MN, MO, NE, NM, OH, OK, R, SC, WI.
Current CHIP Enroliment
Source: Collected by Health Management Associates for KCMU. Data as of June 2009.
Notes: Figures represent the current monthly enroliment. TN phased out its Medicaid expansion pragram in September 2002. In March 2007, the state implemented a new SCHIP
program called CoverKids.
Total CHIP Spending :
Source: FY2007 CHIP Expenditures (state and federal), CMS, Special Data Request.

Abbreviations

CMS: Centers for Medicare and Medicaid Services

DHHS: U.S. Department of Health and Human Services

FMAP: Federal Medical Assistance Percentage

FPL: Federal Poverty Level (The FPL for 48 states was $16,090 for a family of 3 in 2005; Alaska $20,110 and Hawaii $18,51 0.)
KCMU: The Kaiser Commission on Medicaid and the Uninsured

MSIS: Medicaid Statistical Information System

CHIP: State Children’s Health Insurance Program
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INTRODUCTION

No major health program or issue can be considered today outside the context of the nation’s
new health care reform law, known as the “Affordable Care Act.”” The health reform law, the
most significant social legislation in the U.S. since 1965, seeks to eliminate large and growing
gaps in health insurance by increasing access to affordable coverage and instituting a new legal
obligation on the part of individuals to obtain it. To accomplish this reform, the law creates a
national framework for near-universal coverage and also outlines a comprehensive set of
strategies to improve care and contain costs. Integral to the coverage framework laid out in the
reform law is a dramatic expansion of the Medicaid program; half the expected gains in
coverage due to health reform will be achieved through this expansion.

Flgure 1

Medicaid in the Health System, 2008

Medicaid as a share of national

health care spending: 1%
0

16% 17%

13%
8%
Bl B 5

Total Health  Hospital Care Professional Nursing Home Prescription

Services and Services Care Drugs
otal Supplies
National
spending $2,181 $718 $731 $138 $234

{billions)

Note: Ooes not include spending on CHIP,
SOURCE: Centers for Medicare and Medicald Services, Office of the Actuary, National Health Statistics Group, National Heolth
Expenditure Accounts, January 2010.

The reliance on Medicaid as a platform for wider coverage of the low-income uninsured
has a long history. Established in 1965 as part of President Johnson’s “Great Society,”
Medicaid was originally conceived as a health coverage supplement only for those
receiving cash welfare assistance. Overtime, Congress has expanded Medicaid substantially
to fill growing coverage gaps left by the private insurance system. Many states have
expanded eligibility for the program further and Medicaid has been the cornerstone of all
state-level initiatives to broaden coverage of the uninsured. In 2007, Medicaid covered
health and long-term care services for nearly 60 million people, including more than 1in 4
children and many of the sickest and poorest in our nation. During the economic recession,
Medicaid has provided a safety-net of coverage for millions more Americans affected by
loss of work or declining income. Medicaid now provides benefits to more people than any
other public or private insurance program, including Medicare.

" Health reform was enacted in two separate pieces of legislation. President Obama signed the Patient Protection and
Affordable Care Act (P.L. 111-148} into law on March 23, 2010. The Health Care and Education Reconciliation Act of 2010 {P.L.
111-152), signed on March 30, 2010, includes changes to new law.
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As a mainstay of coverage in the U.S., Medicaid is also a core source of health care financing — it
funds almost a sixth of total national spending on personal health care (Figure 1). Medicaid is the
main payer of nursing home care and long-term care services overall; it is also the largest source of
public funding for mental health care. Health centers and safety-net hospitals that serve low-
income and uninsured people rely heavily on Medicaid revenues, Medicaid is an engine in state
and local economies, too, supporting millions of jobs.

Looking ahead to the even larger role Medicaid will soon play under heaith care reform,
understanding the program and how it fits into our health care system takes on additional
importance. The purpose of this primer is to provide that foundation by explaining the basics of
Medicaid and providing key information about the program today.
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WHAT IS MEDICAID?

Medicaid is a public health insurance program that fills important gaps in our system today —~ gaps in coverage, long-term
care, and financing for the safety-net delivery system. Under health reform, Medicaid’s role in health coverage and
financing will increase substantially. A significant expansion of Medicaid, which will extend health coverage to millions
more low-income people, is the foundation of the national coverage system established by the new law: The federal
government will finance the lion’s share of the cost of the new coverage. States will continue to shape their own programs,
but Medicaid eligibility will be simplified to support coordination between Medicaid and subsidized coverage offered in the
new insurance exchanges.

What is Medicaid?

Medicaid is the nation’s publicly financed health and long-term care coverage program for low-income
people. Enacted in 1965 under Title XIX of the Social Security Act, Medicaid is an entitlement program that was
initially established to provide medical assistance to individuals and families receiving cash assistance, or
“welfare.” Over the years, Congress has incrementally expanded Medicaid eligibility to reach more Americans
living below or near poverty, regardless of their welfare eligibility. Today, Medicaid covers a broad low-income
population, including parents and children in both working and jobless families, individuals with diverse
physical and mental conditions and disabilities, and seniors. Medicaid’s beneficiaries include many of the
poorest and sickest people in the nation.

What is Medicaid’s role in the U.S. health care system?

Medicaid fills large gaps in our health insurance system. Medicaid provides health coverage for millions of
low-income children and families who fack access to the private health insurance system that covers most
Americans. The program also provides coverage for millions of people with chronic ilinesses or disabilities who
are excluded from private insurance or for whom such insurance, which is designed for a generally healthy
population, is inadequate. Finally, Medicaid provides extra help for millions of low-income Medicare enrollees
known as “dual eligibles,” assisting them with Medicare premiums and cost-sharing and covering key services,
especially long-term care, that Medicare limits or excludes. Medicaid is the nation’s largest source of coverage
for long-term care, covering more than two-thirds of all nursing home residents. (Figure 2)

Figure 2
Medicaid’s Role for Selected Populations

Percent with Medicaid Coverage:

Poor

Near Poor |8

Families
All Children

Low-Income Children
Low-income Aduits §

Births (Pregnant Women) §H
Aged & Disabled

Medicare Beneficiaries

People with Severe Disabilities
People Living with HIV/AIDS

Nursing Home Residents EESEEREHIE

SOURCE: Kaiser Ct ission on Medicaid and the Unil and Urban !nstitute analysis of 2003 ASEC Supplement to the CPS; Birth data
from Maternal ond Child Health Update: States Increose Eligibility for Children's Health in 2007, National Governors Association, 2008;
Medicare data from USDHHS,
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By design, Medicaid expands to cover more people during economic downturns. Because
eligibility for Medicaid is tied to having low income, and enroliment cannot be limited or
waiting lists kept, the program operates as a safety-net. During economic recessions like the
current one, when job loss causes workers and their families to lose health coverage and
income, more people become eligible for Medicaid and the program expands to cover many
of them, offsetting losses of private health insurance and mitigating increases in the number
of uninsured.

It is estimated that for every one percentage point increase in the unemployment rate,
Medicaid enrollment grows by 1 million.* Medicaid enrollment growth has been accelerating
in each six-month period since the recession began in December 2007. The largest six-month
Medicaid enroliment increase on record occurred from December 2008 to June 2009, when
2.1 million additional individuals obtained Medicaid coverage. Between June 2008 and June
2009, enroliment rose by nearly 3.3 million, or 7.5%.

Medicaid is the main source of long-term care coverage and financing in the U.S. Over 10
million Americans, including about 6 million elderly and 4 million children and working-age
adults, need long-term services and supports.? Medicaid covers about 7 of every 10 nursing
home residents and finances over 40% of nursing home spending and long-term care spending
overall.? More than half of all Medicaid long-term care spending is for institutional care, but a
growing share — 41% in 2006, up from 30% in 2000 and 13% in 1990 —is attributable to home
and community-based services.*

Medicaid funding supports the safety-net institutions that provide health care to low-income and
uninsured people (Figure 3). Medicaid provides 33% of public hospitals’ net revenues. Medicaid
payments provide an even larger share of health centers’ total operating revenues (37%) and is
their largest source of third-party payment.®

Figure 3

Medicaid Financing of Safety-Net Providers

Public Hospital Net Revenues by Healith Center Revenues
Payer, 2008 by Payer, 2008
53':’:” Other oy Other Public

3%

Medicare 48

20%

' State/tocal/
Other
T 20%,

Total = $40 billion Total = $10.1 billion

SOURCE : Data for public hospitals from America’s Public Hospitals and Heolth Systems, 2008, National Assoclation of Public Hospitals and
Health Systems, February 2010. Health center data from 2008 Uniform Data System {UDS], Health and Services istrati
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How is Medicaid structured?

Medicaid is financed jointly by the federal government and the states. The federal
government matches state spending on Medicaid. States are entitled to these federal
matching dollars and there is no cap on funding. This financing model supports the federal
entitlement to coverage and allows federal funds to flow to states based on actual need.
Through the matching arrangement, the federal government and the states share the cost of
the program.

The states administer Medicaid within broad federal guidelines and state programs vary
widely. State agencies administer Medicaid subject to oversight by the Centers for Medicare
and Medicaid Services (CMS) in the U.S. Department of Health and Human Services (HHS}.
State participation in Medicaid is voluntary but all states participate. Federal law outlines basic
minimum requirements that all state Medicaid programs must meet. However, states have
broad authority to define eligibility, benefits, provider payment, delivery systems, and other
aspects of their programs. As a result, Medicaid operates as more than 50 distinct programs —
one in each state, the District of Columbia, and each of the Territories. Due to wide
programmatic variation and demographic differences across the country, the proportion of
the population covered by Medicaid varies from state to state, ranging from 8% in New
Hampshire and Nevada to 22% in the District of Columbia (Figure 4).

Figure 4

Percent of Residents Covered
by Medicaid, by State, 2007-2008

B >15% {12 states including DC)
B 13-15% (12 states)

10-12% (20 states)

[J < 10% (7 states)

SOURCE: Urban Institute and Kaiser Cs ission on id and the Unil analysis of the March 2008 and 2009 ASEC Supplements to
the CPS. Two-year pooled estimates for states and the US [2007-2008).

US Average = 14%
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Table 2
Federal Medical Assistance Percentages, FY 2006-2010

Federal Funds Sent to State for Each Dollar

State FY 2006 FY 2007 FY 2008 FY 2005* FY 2010* In State Medicaid Spending, £Y 2010
Alabama 63.5% 68.9% 67.6% 77.5% 77.5% $345
Alaska 57.6% 57.6% 52.5% 61.1% 62.5% 5166
Arizona 57.0% 66.5% 66.2% 75.9% 75.9% $3.15
Arkansas 73.8% 73.4% 72.9% 80.5% 81.2% $4.31
California 50.0% 50.0% 50.0% 61.6% 51.6% $1.60
Colorado 50.0% 50.0% 50.0% . 61.8% 61.6% $1.60
Connecticut 50.0% 50.0% 50.0% 61.6% 61.6% $1.60
Delaware 50.1% 50.0% 50.0% 61.6% 61.8% $1.62
District of Columbia 70.0% 70.0% 70.0% 79.3% 79.3% $3.83
Florida 58.9% 58.8% 56.8% 67.6% 67.6% $2.09
Georgia 60.6% 62.0% 63.1% 74.4% 75.0% $2.99
Hawaii 58.8% -57.6% 56.5% 67.4% 67.4% $2.06
Idaho 69.9% 70.4% 69.9% 78.2% 79.2% $3.80
1ltinols 50.0% 50.0% 50.0% 61.9% 61.9% $1.62
Indiana 63.0% 62.6% 62.7% 74.2% 75.7% $3.11
lowa 63.6% 62.0% 61.7% 70.7% 72.6% $2.64
Kansas 60.4% 60.3% 59.4% 69.4% 69.7% $2.30
Kentucky 69.3% 69.6% 69.8% 79.4% 80.1% $4.04
Louisiana 69.8% 69.7% 72.5% 80.8% 81.5% $4.40
Maine 62.9% 63.3% 63.3% 74.4% 74.9% $2.98
Maryland 50.0% 50.0% 50.0% 61.6% 61.6% 5160
Massachusetts 50.0% 50.0% 50.0% 61.6% 61.6% $1.60
Michigan 56.6% 56.4% 58.1% 70.7% 73.3% $2.74
Minnesota 50.0% 50.0% 50.0% 61.6% 61.6% $1.60
Mississippi 76.0% 75.9% 76.3% 84.2% 84.9% $5.61
Missouri 61.9% 61.6% 62.4% 73.3% 74.4% $2.81
Montana 705% 69.1% 68.5% 77.1% 78.0% $3.54
Nebraska 59.7% 57.9% 58.0% 67.8% 68.8% $2.20
Nevada 54.8% 53.9% 52.6% 63.9% 63.9% $1.77
New Hampshire 50.0% 50.0% 50.0% 60.2% 51.6% $1.60
New Jersey 50.0% 50.0% 50.0% 61.6% 61.6% $1.60
New Mexico 71.2% 71.8% ' 71.0% 79.4% 80.5% $4.13
New York 50.0% 50.0% 50.0% 61.6% 61.6% $1.60
North Caroiina 63.5% 64.5% 64.1% 74.5% 75.0% $3.00
North Daketa 65.9% 64.7% 63.8% 70.0% 70.0% $2.33
Ohio 59.9% 59.7% 60.8% 723% 73.5% $2.77
Oklahoma B7.9% 68.1% 67.1% 75.8% 76.7% $3.30
Oregon 61.6% 61.1% 60.9% 72.6% 72.8% $2.69
Pennsylvania 55.1% 54.4% 54,1% 65.6% 65.9% $1.93
Rhode Istand 54.5% 52.4% 52.5% 63.9% ) 63.9% $1.77
South Carolina 63.3% £9.5% 69.8% 79.4% 79.6% $3.90
South Dakota 65.1% 62.9% 60.0% 70.6% 70.8% $2.42
Tennessee 64.0% 63.7% 63.7% 74.2% 75.4% $3.06 '
Texas 60.7% 60.8% 60.5% 69.9% 70.9% $2.44
Utah 70.8% 70.1% 71.6% 80.0% 80.8% $4.20
Vermont 58.5% 58.9% 59.0% 70.0% 70.0% $2.33
Virginia 50.0% 50.0% 50.0% 61.6% 61.6% $1.60
Washington 50.0% 50.1% 51.5% 62.9% 62.9% s170
West Virginia 73.0% 72.8% 74.3% 83.1% 83.1% 54.90
Wisconsin 57.7% 572.5% 57.6% 69.9% 70.6% $2.40
Wyoming 54.2% 52.9% 50.0% 58.8% 61.6% $1.60

Source: Kalser Commission on Medicald and the Uninsured calculations based on FFY 2006-2009 FIMAPs as published in the Federal Register as follows:
FY 2006 FMAP Vol. 63, No. 226, pp. 68370-28373; FY 2007 FMAP Vol. 70, No. 229, pp. 71856-71857; FY 2008 FMAP Vol. 71, No. 230, pp. §209-6921
FY 2009 FMAP Vol. 74, No, 234, pp. 64697-64700; FY 2010 FMAP Vol . 75, No. 83, pp. 22807-2280¢
Note: FY2006 and FY2007 for Alaska are from Federal Register, May 15, 2006 {Vol. 71, No. 93), pp, 28041-28042. FY 2009 and FY2010 FMAPs

relfect additional federal Medicaid funding lable through the American Recover and Reinvestment Act {(ARRA) of 2008, P.L. 111-5.
* FY 2009 FMAPs are for the 4th Quarter of that fiscal year, and FY2010 FMAPs are for the 2nd Quarter of 2010,

38 V THE KAISER COMMISSION ON MEDICAID AND THE UNINSURED



Exhibit 5



75 FR 45628-02, 2010 WL 3001257 (F.R.)

NOTICES

DEPARTMENT OF HEALTH AND HUMAN SERVICES
Office of the Secretary
Delayed Update of the HHS Poverty Guidelines for the Remainder of 2010
Tuesday, August 3, 2010

AGENCY: Department of Health and Human Services.
*45628 ACTION: Notice.

SUMMARY: This notice provides a delayed update of the Department of Health and Human
Services (HHS) poverty guidelines for the remainder of 2010, and until the 2011 poverty
guidelines are published, which is expected to occur in late January 2011. HHS is issuing this
delayed update due to recent legislation that prohibited the Secretary of HHS from publishing
2010 poverty guidelines before May 31, 2010, and required that the 2009 poverty guidelines
remain in effect until the Secretary of HHS published updated guidelines.

DATES: Effective Date: Date of publication, unless an office administering a program using the
guidelines specifies a different effective date for that particular program.

ADDRESSES: Office of the Assistant Secretary for Planning and Evaluation, Room 404E,
Humphrey Building, Department of Health and Human Services, Washington, DC 20201.

FOR FURTHER INFORMATION CONTACT: For information about how the guidelines are used or
how income is defined in a particular program, contact the Federal, State, or local office that is
responsible for that program. For information about poverty figures for immigration forms, the
Hill-Burton Uncompensated Services Program, and the number of people in poverty, use the
specific telephone numbers and addresses given below.

For general questions about the poverty guidelines themselves, contact Gordon Fisher, Office of
the Assistant Secretary for Planning and Evaluation, Room 404E, Humphrey Building,
Department of Health and Human Services, Washington, DC 20201—telephone: (202) 690-
7507 —or visit http://aspe.hhs.gov/poverty/.

For information about the percentage multiple of the poverty guidelines to be used on
immigration forms such as USCIS Form I-864, Affidavit of Support, contact U.S. Citizenship and
Immigration Services at 1-800-375-5283.

For information about the Hill-Burton Uncompensated Services Program (free or reduced-fee
health care services at certain hospitals and other facilities for persons meeting eligibility criteria
involving the poverty guidelines), contact the Office of the Director, Division of Facilities
Compliance and Recovery, Health Resources and Services Administration, HHS, Room 10-105,
Parklawn Building, 5600 Fishers Lane, Rockville, Maryland 20857. To speak to a staff member,
please call (301) 443-5656. To receive a Hill-Burton information package, call 1-800-638-0742
(for callers outside Maryland) or 1-800-492-0359 (for callers in Maryland). You also may visit
http://www.hrsa.gov/hillburton/default.htm.

For information about the number of people in poverty, visit the Poverty section of the Census
Bureau's Web site at http://www.census.gov/hhes/www/poverty/poverty.html or contact the



Census Bureau's Demographic Call Center Staff at (301) 763-2422 or 1-866-758-1060 (toll-
free).

SUPPLEMENTARY INFORMATION:
Background

Section 673(2) of the Omnibus Budget Reconciliation Act (OBRA) of 1981 (42 U.S.C. 9902(2))
requires the Secretary of HHS to update the poverty guidelines at least annually, adjusting them
on the basis of the Consumer Price Index for All Urban Consumers (CPI-U). The poverty
guidelines are used as an eligibility criterion by the Community Services Block Grant program
and a number of other Federal programs. The poverty guidelines issued here are a simplified
version of the poverty thresholds that the Census Bureau uses *45629 to prepare its estimates
of the number of individuals and families in poverty.

However, provisions in three recent laws prohibited the Secretary of HHS from publishing
updated poverty guidelines for 2010 before May 31, 2010, and required that the poverty
guidelines published on January 23, 2009, remain in effect until updated poverty guidelines were
published. These provisions were section 1012 of the Department of Defense Appropriations Act,
2010 (Pub. L. 111-118), section 7 of the Temporary Extension Act of 2010 (Pub. L. 111-144),
and section 6 of the Continuing Extension Act of 2010 (Pub. L. 111-157).

The provisions included in these laws were in response to a decrease in the annual average CPI-
U for 2009. In the absence of a legislative change, this decrease would have required HHS to
issue 2010 poverty guidelines that were lower than the 2009 poverty guidelines, resulting in an
adverse effect on potential and actual program beneficiaries. An explanatory statement in the
December 16, 2009 Congressional Record described the first legislative provision to delay the
publication of the 2010 guidelines as a “freeze” of the guidelines at 2009 levels “in order to
prevent a reduction in eligibility for certain means-tested programs, including Medicaid,
Supplemental Nutrition Assistance Program (SNAP), and child nutrition * * *,” (Congressional
Record (House), December 16, 2009, p. H15370).

Legislation to further delay the publication of the 2010 poverty guidelines beyond May 31, 2010,
did not pass Congress. Accordingly, HHS is publishing poverty guidelines for the remainder of
2010 in this notice. These 2010 guidelines will remain in effect until HHS publishes the 2011
poverty guidelines, which is expected to occur in [ate January 2011.

If HHS had published the 2010 poverty guidelines in late January 2010, on the normal schedule,
the update would have been based on the 2008 Census Bureau poverty thresholds and the
percentage change in the annual average CPI-U from calendar year 2008 to calendar year 2009
(the period from January through December 2009). Since the publication of the 2010 poverty
guidelines was delayed through May 31, 2010, HHS is basing this update on the 2008 Census
Bureau poverty thresholds—which remain the most recent published thresholds available—and
the percentage change in the average CPI-U from calendar year 2008 to the period beginning
with January 2009 and ending on May 31, 2010. The average CPI-U for the January 2009-May
2010 period was 0.042 percent higher than the annual average CPI-U for calendar year 2008.
(The Omnibus Budget Reconciliation Act of 1981 requires that the starting point for the update of
the poverty guidelines shall be the latest published Census Bureau poverty thresholds, rather
than the previous HHS poverty guidelines.) The percentage increase in the CPI-U was so small
that after the rounding procedures used in the guidelines calculation, the guidelines for the
remainder of 2010 showed no change from the 2009 guidelines.

The poverty guidelines are calculated each year using the latest published Census Bureau
poverty thresholds as the starting point. They are not calculated from the previous year's
poverty guidelines. As a result, the level of next year's poverty guidelines—the 2011 guidelines—
will not be affected by the way in which these 2010 poverty guidelines were calculated.



The poverty guidelines for the remainder of 2010 are provided below. The guideline figures
shown represent annual income. These guidelines will remain in effect until HHS publishes the
2011 poverty guidelines, which is expected in late January 2011.

2010 Poverty Guidelines for the 48 Contiguous States and the District of Columbia
Persons in family Poverty
guideline

$10,830
14,570
18,310
22,050
25,790
29,530
33,270
37,010

ONOUTHEWN

For families with more than 8 persons, add $3,740 for each additional person.

2010 Poverty Guidelines for Alaska
Persons in family Poverty
guideline

$13,530
18,210
22,890
27,570
32,250
36,930
41,610
46,290

ONOOUNDWN -

For families with more than 8 persons, add $4,680 for each additional person.

2010 Poverty Guidelines for Hawaii

Persons in family  Poverty guideline

$12,460
16,760
21,060
25,360
29,660
33,960
38,260
42,560

ONOUPDPWN -

For families with more than 8 persons, add $4,300 for each additional person.
Dated: July 30, 2010.

Kathleen Sebelius,

Secretary of Health and Human Services.

[FR Doc. 2010-19129 Filed 7-30-10; 4:15 pm]
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POLICY BASICS
INTRODUCTION TO MEDICAID

December 17, 2008

What Is Medicaid?

Created by Congress in 1965, Medicaid is a public insurance program
that provides health coverage to low-income families and individuals,
including children, parents, seniors, and people with disabilities.
Medicaid is funded jointly by the federal government and the states.

Each state operates its own Medicaid program within federal guidelines.
Because the federal guidelines are broad, states have a great deal of
flexibility in designing and administering their programs. As a result,
Medicaid eligibility and benefits can and often do vary widely from state
to state.

In 2008, Medicaid is projected to provide health coverage for nearly 63
million low-income Americans over the course of the year, including 31
million children, 17 million adults (mostly low-income working parents),
6 million seniors, and 10 million persons with disabilities.

Children account for about half of all Medicaid enrollees but just one-fifth
of Medicaid spending. Only one-quarter of Medicaid enrollees are
seniors or persons with disabilities, but because these beneficiaries need
more (and more costly) health-care services, they account for two-thirds
of all Medicaid spending.

Medicaid is sometimes confused with Medicare, the federally
administered, federally funded health insurance program for people aged
65 and over as well as some people with disabilities. Unlike Medicaid,
Medicare is not limited to those with low incomes and resources. More
than 7 million low-income elderly and disabled Americans — so-called
“dual eligibles” — are enrolled in both Medicare and Medicaid.

Who Is Eligible for Medicaid?

Medicaid is an “entitlement” program, which means that anyone who
meets eligibility rules has a right to receive Medicaid coverage. It also
means that states have guaranteed federal financial support for part of
the cost of their Medicaid programs.

In order to receive guaranteed federal funding, states must cover certain
“mandatory” populations:

« children under age 6 with income below 133 percent of the federal
poverty line {in 2008, the poverty line is $17,600 for a family of three);

» children aged 6-18 with income below the poverty line;

» pregnant women with income below 133 percent of the poverty line;

www.cbpp.org
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* parents whose income is within the state’s eligibility limit for cash
assistance that was in place prior to welfare reform; and

* most seniors and persons with disabilities who receive cash assistance
through the Supplemental Security Income (SSI) program.

States may also receive federal Medicaid funds for the costs of covering
additional, “optional” populations, including: pregnant women,
children, and parents with income above “mandatory” coverage income
limits; elderly persons and persons with disabilities with income below
the poverty line; and “medically needy” people — those whose income
exceeds the state’s regular Medicaid eligibility limit but who have high
medical expenses (such as for nursing-home care) that reduce their
disposable income to below the eligibility limit.

I”

Every state covers at least one of these “optional” groups. Because states
have such broad flexibility to determine which groups they will cover and
at what income levels, Medicaid eligibility varies significantly from state
to state.

Not all low-income Americans are eligible for Medicaid. In particular,
childless adults — that is, those over 21 who are not disabled, not
pregnant, and not elderly — are generally not eligible for Medicaid,

no matter how poor they are. In addition, legal immigrants are barred
from Medicaid for their first five years in this country, even if they meet
all of the program’s eligibility requirements.

Medicaid is a “counter-cyclical” program. In other words, its enroliment
expands to meet rising needs during an economic downturn, when
people lose their jobs and their job-based health coverage. That is what
happened during the last recession: if Medicaid enroliment had not
increased in response to the loss of employer-based coverage, more
than 1 million additional adults would have become uninsured.

What Services Does Medicaid Cover?

Medicaid does not provide health care directly. Instead, it pays hospitals,
physicians, nursing homes, managed care plans, and other health-care
providers for covered services that they deliver to eligible patients.

About 60 percent of all Medicaid spending pays for acute-care services
such as hospital care, physician services, and prescription drugs; another
30 percent pays for nursing home and other long-term care services and
supports. More than half of all nursing-home residents are covered by
Medicaid, which pays nearly half of the nation’s total costs for long-term
health care.

Medicaid also reimburses certain hospitals for the uncompensated costs
they incur when they care for uninsured patients. These payments,
known as disproportionate share hospital {DSH) payments, account

for about 4 percent of Medicaid spending. Finally, about 5 percent of
Medicaid spending reflects administrative costs.

Children account for about
half of all Medicaid
enrollees but just one-fifth
of Medicaid spending.

Medicaid Enrollment
Adults: 26% —————I
Aged:9% — ,

Disabled: 16% —,

Children: 49% —

Medicaid Spending
Aged: 21%
Children: 20% ————

Adults: 14%

Disabled: 45% —

Source: Spending estimates for FY2008 from
CBO's March 2008 baseline

2 www.cbpp.org
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Federal Medicaid
Expenditures by
Service Type

Acute care: 61%
Administration: 4%
Disproportionate ) '
share hospital
payments: 5%

Long-term——
care: 30%

Total: $204.2 billion

Source: Spending estimates for FY2008 from
CBO's March 2008 baseline.

Federal rules require state Medicaid programs to cover certain
“mandatory” services, such as: physician, midwife, and certified
nurse-practitioner services; inpatient and outpatient hospital services;
laboratory and x-ray services; family-planning services and supplies;
nursing home and home health care; and Early and Periodic Screening,
Diagnostic, and Treatment (EPSDT) services for children under age 21.
EPSDT guarantees that enrollees under age 21 have access to medically
necessary services, regardless of whether the state’s Medicaid program
otherwise covers these services.

States can — and all states do — cover certain additional services as
well. Common examples include prescription drugs, dental care, vision
services, hearing aids, and personal-care services for the frail elderly
or others with long-term care needs. These services, though listed as
“optional” because states are not required to provide them, are critical
to meeting the health needs of Medicaid beneficiaries.

States have flexibility to determine the amount, duration, and scope

of the services they provide under Medicaid {though the services must
be sufficient to achieve the purposes of the Medicaid program). For
example, states must cover hospital and physician services, but they
can limit the number of hospital days or physician visits they pay for. As
a result of this flexibility, Medicaid benefits packages vary substantially
from state to state.

The Deficit Reduction Act of 2005 (DRA) gave states even more flexibility,
permitting them to replace the existing Medicaid benefit package for
some children and adults with scaled-back benefits. However, states still
must follow traditional Medicaid coverage rules for certain populations,
such as people with disabilities.

Hospitals, physicians, and other health-care providers are not required

to participate in Medicaid, and not all do so. State Medicaid programs
each have their own way of reimbursing providers for services. Some
states pay providers directly for the services they furnish, while others
contract with managed plans, which in turn pay the hospitals, physicians,
and other providers in their networks. {Some states do both.) Nationally,
over half of all Medicaid beneficiaries, mostly children and parents, are
enrolled in managed-care plans.

How Is Medicaid Financed? How Much Does It Cost?

Under Medicaid, the federal government contributes at least $1 in
matching funds for every $1 a state spends on its Medicaid program,
whatever those costs may be. The fixed percentage the federal ’
government pays, known as the “FMAP,” varies from state to state,
with poorer states receiving larger federal amounts for each dollar
they spend than wealthier states. Inthe poorest states, the federal
government pays 76 percent of all Medicaid costs; the national average
is about 57 percent.

www.cbpp.org
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Together, states and the federal government are projected to spend
about $360 billion on Medicaid in fiscal year 2008. State policies have a
large impact on the amount the federal government spends on Medicaid,
not only because states are guaranteed federal Medicaid matching funds
for the costs of covered services furnished to eligible individuals, but also
because states have broad discretion to determine who is eligible, what
services they will cover, and what they will pay for covered services.

Medicaid spending is projected to increase 8 percent per year over the
next decade. Medicaid costs are growing primarily because overall
health care inflation is driving up the cost of the services Medicaid
covers, especially hospital care and prescription drugs. Medicaid,
however, has been more effective than private health insurance
companies at controlling costs. Studies show that in recent years, costs
per beneficiary have been rising less rapidly in Medicaid than in private
insurance. In addition, the annual costs per beneficiary in Medicaid are
less than in private insurance, after adjusting for differences in health
status.

How Effective Is Medicaid?

Medicaid pays for over one-third of all births in the United States
each year and provides health coverage to one in every four American
children. Medicaid also covers more than 21 percent of low-income
adults and 60 percent of all nursing-home residents. -

Medicaid has greatly reduced the number of Americans without health
insurance. If Medicaid did not exist, most of the more than 50 million
Americans whose health coverage comes solely through Medicaid would
join the ranks of the almost 46 million Americans who are uninsured.
This is because private health insurance is generally not an option for
Medicaid beneficiaries: many low-income workers do not have access
to coverage through their jobs, and people with disabilities or chronic
illnesses are often unable to obtain private coverage at any price because
of their pre-existing medical conditions. {Moreover, private insurance
typically does not cover many of the services that Medicaid provides

to meet the needs of vulnerable populations with special health care
needs.) i

Medicaid coverage provides low-income Americans with access to
needed preventive services and medical care. For example, studies have
shown that Medicaid helps patients with chronic diseases such as heart
disease, diabetes, and asthma receive medical care that can prevent their
condition from worsening. People who have lost Medicaid coverage

are two to three times more likely than Medicaid beneficiaries to report
going without medical care because they cannot afford it.

Numerous studies show that by improving access to preventive and
primary care and by protecting against (and providing care for) serious
diseases, Medicaid has helped make millions of Americans healthier.
For example, expansions of Medicaid eligibility for low-income children
in the late 1980s and early 1990s led to a 5.1-percent reduction in

‘ ‘ If Medicaid did not
exist, most of the
more than 50 million
Americans whose
health coverage
comes solely through
Medicaid would
join the ranks of the
almost 46 million
Americans who are
uninsured.”
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‘ ‘ Numerous studies childhood deaths. Also, expansions of Medicaid coverage for low-income
pregnant women led to an 8.5-percent reduction in infant mortality and
show that by a 7.8-percent reduction in the incidence of low birth weight.
improving access to For more information about Medicaid, including state-by-state
preventive and information on benefits, eligibility, and spending, see

http://www.kff.org/medicaid/index.cfm.
primary care and by

protecting against
(and providing care
for) serious diseases,
Medicaid has helped
make millions of
Americans healthier”

5 www.cbpp.org
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Executive Summary

Medicaid has touched the lives of half of all of the low income young adults of prime military
service age. The roots of Medicaid’s unique child health eligibility and coverage policies can be
traced to a seminal, 1964 government study entitled One Third of a Nation: A Report on Young
Men Found Unqualified for Military Service. This study analyzed the underlying causes of the
astounding 50 percent rejection rate among the young men drafted into the military in 1962. It
documented pervasive evidence of treatable and correctable physical, mental, and developmental
conditions, and its findings influenced the course of Medicaid legislation for children, particularly
the comprehensive coverage available to children under the EPSDT program. This 1964 report
remains relevant in 2 modern era of national security concern and serves to underscore Medicaid’s
ongoing importance to children and adolescents.

Introduction

One in every two young adults between the ages of 18 and 24 and of prime military service age
comes from a low-income family.! Among this group, there is a one-in-two chance that Medicaid
will have touched their lives at some point during childhood.?

* Hirsh Professor and Chair, Department of Health Policy, The George Washington University School of Public
Health and Health Services, Washington D.C. We wish to thank David Rousseau of the Kaiser Commission on
Medicaid and the Uninsured for his. insights and assistance in preparing this report.

® Senior Research Scientist, Department of Health Policy, The George Washington University School of Public
Health and Health Services, Washington D.C.

< Assistant Research Professor, Department of Health Policy, The George Washington University School of Public
Health and Health Services.

d Research Professor, Department of Health Policy, The George Washington University School of Public Health and
Health Services.

! Twice the Federal poverty level (FPL) is $32,180 for a family of three in 2005. See HHS poverty guidelines at
http://aspe.hhs.gov/poverty/05fedreg.htm The percentages of low-income adults aged 18-24 varies by percentage of
FPL. According to the March 2004 Annual Social and Economic Supplement of the Current Population Survey, in
2003, 37.3% of adults aged 18-24 (10.4 million) lived at 200% of the FPL; 55.8% (15.5 million) lived at 300% of
the FPL; and 69.2% (19.3 million) lived at 400% of the FPL. Source: U.S. Bureau of the Census, Current Population
Survey. (2004). “POVO1. Age and Sex of All People, Family Members and Unrelated Individuals Iterated by
Income-to-Poverty Ratio and Race.” Available at: http://pubdb3.census.gov/macro/032004/pov/mew01_000.htm. See also
the Appendix to this policy brief presenting a special analysis of the March 2004 CPS Supplement by age group of
children and young adults at 200% and 400% of the FPL prepared by the Kaiser Commission on Medicaid and the
Uninsured and the Urban Institute. At 200% FPL, 38% of 18-year-olds and 17% of 19-to-24-year-olds were covered
by Medicaid; at 400% FPL 23% of 18-year-olds and 14% of 19-to-24 year-olds were covered by Medicaid.

2021 K St. NW, Suite 80 ¥ Washington, DC 20006 # phone: 202.296.6922 1 fax: 202.296.0025

0N R (AR 0




The George Washington University
School of Public Health and Health Services
Medicaid and Child Health Policy (April, 2005)

This Policy Brief is part of a project funded by the Robert Wood Johnson Foundation’s program
to study Changes in Health Care Financing and Organization (HCFO); its purpose is to examine
Medicaid’s role in financing health care for members of the U.S. military and their families. This
analysis explores Medicaid’s child health policy roots in national security.

Although Medicaid’s importance for children has been extensively documented,® these national
security roots have been forgotten by most. Indeed, the Medicaid child health eligibility expansions
enacted during the Reagan and first Bush Administrations,* which virtually doubled program
coverage, are the direct descendents of this history, which in great measure can be traced to a
seminal Presidential study that documented the poor health status of young military recruits.

The imperative to focus on Medicaid’s role in child health policy is considerable because of
Medicaid’s sheer reach into the child population. Single-year enrollment numbers show that
Medicaid now reaches more than 25 percent of all children, 60 percent of poor children (at or
below 100% of the Federal poverty level), and 39 percent of near-poor children (between 100%
and 200% of the Federal poverty level).” But even these figures understate Medicaid’s reach over
time into the population of lower-income children and adolescents from whom the U.S. military
forces disproportionately are drawn.®

Child health policy has been a pivotal theme in Medicaid since its original enactment. Attention
originally was focused on eligibility; within two years, however, this focus would be extended to
the actual range and depth of Medicaid coverage for children and adolescents. Evidence of the
poor health status of young military recruits played a powerful role in this set of policy reforms,

2 See Appendix for methodology used to calculate this estimate.

3 See, e.g., Children’s Defense Fund, EPSDT: Does it Spell Health Care for Poor Children? (Children’s Defense
Fund, Washington D.C., 1977); Children’s Defense Fund, Doctors and Dollars are Not Enough (Washington D.C.,
1977); Anne Marie Foltz, An Ounce of Prevention: Child Health Politics Under Medicaid ((MIT Press, Cambridge,
MA, 1981); Herz EJ, Chawla AJ, Gavin NI. (1998). Preventive Services for Children Under Medicaid, 1989 and
1992. Health Care Financing Review 19(4):25-44; Sardell A, and Johnson K. (1998). The Politics of EPSDT in
the 1990s: Policy Entrepreneurs, Political Streams, and Children’s Health Benefits. The Milbank Quarterly 76(2):
175-205; Rosenbaum S and Sonosky CA.. (2001). Medicaid Reforms and SCHIP: Health Care Coverage and the
Changing Policy Environment. In C. J. DeVita & R. Mosher-Williams (Eds), Who Speaks for America’s Children?
The Role of Child Advocates in Public Policy (pp. 81-104). Washington, DC: Urban Institute Press; Klerman,

LV. (1991). “Alive and Well? A Research and Policy Review of Health Programs for Poor Young Children.” New
York, NY: National Center for Children in Poverty; O’Connell M., Watson, S. (2001). “Medicaid and EPSDT.”
Neighborhood Legal Services, Buffalo, NY Available at: http://www.nls.ore/conf/epsdt.itm; Olson K, Perkins J, Pate
T. (1998). “Children’s Health Under Medicaid: A National Review of Early Periodic Screening, Diagnosis, and
Treatment.” National Health Law Program. Available at: http://www.healthlaw.org/pubs/child1 998healthxsum.htm].

4 Rowland, D., Salganicoff, A., Keenan, PX. (1999). The key to the door: Medicaid’s role in improving health care
for women and children. Ann. Rev. Public Health 20:403-26.

5 Kaiser Commission on Medicaid and the Uninsured. (2004). “Key Facts: Health Coverage for Low-Income
Children -- September 2004 Update.” Available at: http://www.kff.org/uninsured/2144-04.cfm. Accessed April 25, 2005.
s See footnote 1 supra and the Appendix for estimates of poverty rates by age group as well as a discussion of the
income estimates derived from the 1998 Department of Defense Population Report (available at: hitp://www.dod.imil/
prhome/poprep98/html/7-index_scores.htinl. Accessed April 25, 2005.
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and at a time when national security and preparedness concerns have once again become prominent
features of U. S. policy landscape, this historical context is worth exploring.

This Policy Brief begins with a brief overview of Medicaid and child health, examining both its early
eligibility structure as well as the advent of Medicaid’s special benefit for children, which is known
as “early and periodic screening, diagnosis and treatment (EPSDT).” The Brief then describes the
findings from this pivotal 1964 study that so strikingly influenced Medicaid’s child health policy:
One Third of a Nation: A Report of Young Men Found Unqualified for Military Service. The Brief
concludes with a discussion of the continued relevance of this history to Medicaid reform.

Background and Overview: Medicaid Child Health Policy

Beginning in 1965, Medicaid was designed to cover low-income children from birth through young
adulthood. Consistent with welfare program eligibility rules of the time,’ the original Medicaid
legislation made coverage of children under age 21 living in families who received Aid to Families
with Dependent Children (AFDC). At the same time, the statute also gave states the option to
extend coverage to all children under age 21 living in low-income families who did not qualify for
cash welfare. This state option to extend coverage to all low-income children was unanimously
adopted by the Senate in response to a Floor amendment offered by Senator Abraham Ribicoff of
Connecticut.® By the early 1980s, when the modern period of Medicaid child health expansion
commenced, approximately half of all states had pursued this option.’

Although the original Medicaid legislation provided states with an option to expand eligibility, the
original Act did not provide for special standards related to the coverage of children; no minimum
preventive and developmental benefit package was specified, nor were there requirements related
to outreach to families and support in securing services.

The Medicaid EPSDT amendments were part of a larger package of reforms sent to Congress
by President Johnson in 1967, which were aimed at improving the availability and quality of
pediatric health care throughout the U.S.?° In his Letter to Congress transmitting his child health
recommendations, the President stated:

Recent studies confirm what we have long suspected. In education, in health, in all of human
development, the early years are the critical years. Ignorance, ill health, personality disorder—

7In 1981 the maximum age limit for AFDC benefits was reduced from 21 to 18. (1981 Omnibus Budget
Reconciliation Act, Public Law 97-35). In 1996 AFDC was repealed and replaced with the Temporary Aid to
Needy Families (TANF) program. The maximum age limit for children under TANF is set at 18 (or 19 if child is
a full-time student in a secondary school (or in the equivalent level of vocational or technical training)). (Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, Public Law 104-193).

® Anne Marie Foltz, A4n Ounce of Prevention: Child Health Politics Under Medicaid. supra note 3, pp. 18-19.
* Sara Rosenbaum and David Rousseau, “Medicaid at Thirty Five” St. Louis University Law Joumnal 45:1 pp. 1-
71 (Winter, 2001). See also, The Deficit Reduction Act of 1984, House of Representatives Conference Report no.

98-861, GPO 35-426 0 (Washington, D.C.: US. GPO, 23 June 1984) for a discussion of how many states opted to
extend coverage to poor children regardless of their family’s work status or family composition.

1o United States House of Representatives, Committee on Ways and Means, Hearings on the President’s Proposals
for Revisions in the Social Security System. (GPO, Washington D.C., 1967).
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these are disabilities often contracted in childhood: afflictions which linger to cripple the man
and damage the next generation. QOur nation must rid itself of this bitter inheritance. Our
goal must be clear~to give every child the chance to fulfill his promise. Even during these
years of unparalleled prosperity: [...] more than four million children will suffer physical
handicaps and another two million will fall victim to preventable accidents or disease....

Under the Medicaid program enacted in 1965, the 25 states now in partnership with the Federal
Government will help pay hospital costs and doctors’ bills for more than 3.5 million poor children
this year. By next year, we expect 23 more states to join Medicaid. Iam requesting increased funds
Jfor ...Medicaid program, including....legislation to expand the timely examination and treatment

of ... poor children...!!

These sweeping recommendations, which became the EPSDT amendments, were enacted as part
of the Social Security Act Amendments of 1967.'2 Termed “altogether different in kind and style™’
from anything that preceded them, the Medicaid EPSDT amendment provided for such early and
periodic.screening and diagnosis of individuals who are eligible [for Medicaid] and under the age
of 21, to ascertain their physical and mental defects, and such health care, treatment, and other
measures to correct or ameliorate defects and chronic conditions discovered thereby.™

In sum, within two years of enactment, the President and Congress had come to understand
Medicaid’s singular potential to promote child health and development, not merely to finance
treatment for diagnosed illnesses. Medicaid’s special relationship to childhood growth and
development among low income children was crystallized in the EPSDT amendments.

The continuing evolution of EPSDT has spanned nearly four decades, with important modifications
in 1972, and again in 1981 under the Reagan Administration, to add specific outreach and
family support requirements to promote health care access.”” Amendments under the first Bush
Administration in 1989 further broadened medical assistance coverage to ensure full coverage
for all physical, mental, and developmental conditions. Today EPSDT ensures coverage for all
medically necessary diagnostic and treatment services that fall within the federal definition of
“medical assistance” for virtually all Medicaid enrolled children. With very limited exceptions
for “medically needy children,” EPSDT is a service requirement for children who qualify for
Medicaid on either a mandatory or optional basis.?

Several aspects of the EPSDT benefit make it unique. First, the range and depth of the periodic and
interperiodic health examinations provided under the programare striking, with explicit requirements
to assess growth and development as an essential part of the screening (i.e., assessment) process.

! Lyndon B. Johnson. Special Message to the Congress Recommending a 12-Point Program for America’s Children and Youth,
February 8, 1967. Transcript available at:
http://www.presidency.ucsb.edu/ws/index.php?pid=28438 & st=Medicaid&st | =Jolnson.

2 Pyub. L. 90-248.
3 Welfare Medicine in America, supra, note 4, p. 248.

 4n Qunce of Prevention, supra note 3, pp. 22-25.
15 Social Security Amendments of 1972. October 30, 1972. Pub. L. 92-603.

's EPSDT is an optional benefit only in the case of children whose eligibility is based on their “medically needy”
status. 42 U.S.C. §1396a(2)(10)(C). This change was made in 1981.



The George Washington University
School of Public Health and Health Services
Medicaid and Child Health Policy (April, 2005)

Second, EPSDT covers an unparalleled range of diagnostic and treatment services for children
whose examinations reveal potential physical, mental, or developmental conditions. Unlike
conventional commercial insurance, these special coverage standards do not distinguish between
acute conditions that can be cured and lifelong and chronic conditions whose effects and severity
can be “ameliorated” through health care. Third, from its inception in 1967, EPSDT has been
governed by a special medical necessity standard whose scope derives directly from the statutory
terms “early” and “ameliorate.”’” Federal agencies and courts alike have interpreted these term
to require health care interventions at the earliest possible time, when needed to ameliorate (i.e.,
lessen) the effects of conditions, both physical and mental, that potentially could impair childhood
growth and development.'®

Figure 1 summarizes all required screening diagnosis and treatment services covered under
EPSDT.

Figure 1. Required Screening, Diagnosis, and Treatment Services in
EPSDT

Periodic and Interperiodic (as needed) Screening and Preventive
. Services

»  Comprehensive health and developmental history

»  Comprehensive unclothed physical exam

*  Appropriate immunizations

+  Laboratory Tests

+  Lead Toxicity Screening

»  Health Education

Diagnosis and Treatment Services

»  Diagnosis and Treatment Services

» . Vision Services

*  Dental Services

*  Hearing Services

*  Medically necessary health care that falls within the federal
definition of “medical assistance” and that is necessary to
correct or ameliorate defects, and physical and mental illnesses
and conditions discovered by the screening services.

Source: “Medicaid and EPSDT.” DHHS, Centers for Medicare and Medicaid Services.
http://www.cms.hlis.gov/medicaid/epsdt/default.asp.

17 §1905(r)(5) of the Social Security Act, 42 USC §1396d(r)(5).
1® “Medicaid at Thirty-Five.” op. cit.
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The Historical Context for Medicaid Child Health Policy

The findings of this Task Force are dramatic evidence that poverty is still with us, still exacting
its price in spoiled lives and failed expectations. For entirely too many Americans the promise of
American life is not being kept.* * * I wish to see an America in which no young person, whatever
the circumstances, shall reach the age of 21 without the health, education, and skills that will give
him an opportunity to be an effective citizen and a self-supporting individual. * * * [Lyndon B.

Johnson, January 5, 1964] °

One historical study in particular sheds light on how federal policy makers might have come to
structure within Medicaid such a broad and unprecedented health policy for low income children.
Entitled One Third of a Nation: A Report on Young Men Found Ungualified for Military Service,*®
the study shed overpowering light on the health status of young military draftees. Among its
most significant findings: the majority of young men rejected for compulsory military service in
the early 1960s failed as a result of physical and mental health conditions, many of which could
have been diagnosed and successfully treated in childhood and adolescence. These young adults
typically came from impoverished families and had experienced unrelenting deprivation in health
care, education, and employment. The report’s findings provided compelling evidence for an
underlying tenet of President Johnson’s conclusion that improving the health and well being of the
nation’s poor required strategies aimed at ameliorating the effects of social, economic, and health
disparities.

The Task Force on Manpower Conservation: Establishment, Charge and Findings

On September 30, 1963, President John F. Kennedy established the Task Force on Manpower
Conservation to investigate why, in 1962, an astonishing 49.8 percent of 306,073 Selective Service
draftees failed their pre-induction peacetime medical and/or mental aptitude examinations, thus
disqualifying them for military service. Beyond its obvious implications for national military
preparedness, in the President’s view? these figures presented arresting evidence of both the
diminished, yet preventable, health status of low-income children and the long-term strength and
productivity of the nation.

The President directed that the Secretaries of Defense, Labor, and Health, Education, and Welfare
(HEW, predecessor of DHHS) lead a Task Force that would “prepare a program for the guidance,
testing, counseling, training and rehabilitation of youths found disqualified because of failure to
meet the physical or mental standards of the Armed Forces, and to make such recommendation
as their survey of this situation suggests.” The Task Force was ordered to submit a final report no
later than January 1, 1964.%

19 Statement on the report, One-Third of a Nation. Cited in: The health status of American youth: A report on young
men found unqualified for military sexvice.” Clinical Pediatrics. 3(11):625-628. November 1964.

2 The President’s Task Force on Manpower Conservation. One-Third of a Nation: A Report of Young Men Found
Unqualified for Military Service. The White House. Washington, DC. January 1, 1964.

2 Statement by the President [Kennedy]: Establishing the Task Force on Manpower Conservation. September 30,
1963. Cited in One-Third of a Nation: A Report of Young Men Found Unqualified for Military Service. pages A-1
~A-2. )



The George Washington University
School of Public Health and Health Services
Medicaid and Child Health Policy (April, 2005)

Two months after Kennedy’s directive, the Task Force issued its final report, which concluded
that the military draft failure rate provided powerful evidence of “the unfinished business of
the Nation.”” The information presented in the report offered a sobering look into the health
conditions and socio-economic characteristics of the young men rejected for military service.
Reasons for rejection included “medical,” “mental,” and “administrative or moral.” Medical
examinations included both physical and psychological criteria designed to identify men whose
conditions “may endanger the health of other individuals, cause excessive loss of time from duty,
excessive restrictions on location of assignment, or become aggravated through performance of
military duty.” Mental examinations were conducted through administration of the Armed Forces
Qualification Test (AFQT), a written exam designed to test mental aptitude for military service,
including questions on vocabulary, reading, writing, arithmetic, and mechanical understanding.
Men rejected for administrative or moral reasons included those who had “significant criminal
records, anti-social tendencies, such as alcoholism or drug addiction, or for other traits of character
which would make them unfit in a military environment.”?

In reviewing the records of all categories of examinations for military service between August 1958
and June 1960, the Department of Defense calculated the overall rate of reasons for rejection at
31.7 percent. The Task Force report, using updated information, estimated that the overall rejection
rate had since increased to 35-36 percent. This overall rejection rate included both voluntary
enlistees and draftees; the 49.8 percent rejection rate noted above was for 1962 draftees only.”

Table 1 shows that among the reasons for rejection, “administrative” reasons accounted for less
than four percent of the failure rate among enlistees and draftees and less than three percent of
the failure rate among draftees only. Far more important in terms of the high rejection rates were
failure rates for medical examinations and mental tests, which (not surprisingly) were particularly
elevated among the draftee-only group, since enlistees could be expected to self-select from a
healthier socioeconomic pool.

2 Jbid.
% Letter of Transmittal. President’s Task Force on Manpower Conservation. Reprinted in One-Third of a Nation: A
Report on Young Men Found Unqualified for Military Service. January 1, 1964.

¥ One-Third of a Nation: A Report on Young Men Found Unqualified for Military Service. op. cit. pp. 9-10.

2 The report attributed the differential to large numbers of young men who were examined and accepted for
voluntary enlistment or officer training programs at younger ages, before reaching the age of referral for draftee
examinations.
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Enlistees and

Draftees Only,
.. : Draftees,
Reason for Rejection 1958-60 1962
R g:&gf*

Falled med1cal exammatlon only

4l rej jected

Figure 2 presents the reasons for medical rejection noted in the report. Most frequently noted
were diseases and disorders of bones and organs of movement, psychiatric disorders, circulatory
diseases, eye diseases, and failure to meet anthropometric standards (height and weight).

Figure 2.—Reasons for Medical Disqualifications:
Medlcal Dlagnoses and Frequency of Defect per 10,000 Medically Disqualified Youth*

di and defects | R 642
19
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* Based on examinations conducted between August 1953 through July 1958. Source: Bernard D. Karpinos,
“Qualifications of American Volunteers for Military Service.” Medical Statistics Division. Office of the Surgeon
General, Department of the Army, 1962. Reprinted in One-Third of a Nation, p. 26.

Within these diagnostic categories, the report detailed the most frequent specific causes for
medical disqualification, as shown in Table 2

Psychi’afric disorders

Acute poliomyelitis and
tuberculosis

‘Infective and parasitic diseases
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Defects of bones and organs o . Deformitiés or 1mpa1rments and
movement - o amputatlon of extrémities

The Task Force noted that these conditions represented a spectrum of severity and potential for
treatment. The report concluded that one out of ten medical rejectees had conditions entirely
correctable with medical intervention, ranging from serious infectious diseases like syphilis and
tuberculosis to hernias and cleft palates. One out of five rejectees had more chronic conditions
requiring longer term treatment such as epilepsy, asthma, and heart disease. Another one out of
four rejectees had need of intensive treatment services for conditions such as deafness, loss of
limbs, spinal curvature, and serious congenital malformations. Finally, the Task Force noted that
one in four medical rejectees had conditions for which medical treatment was not the answer. This
included men who were totally blind, or too tall or too short to meet military standards.

In addition to the 24.5 percent of draftees who were rejected for medical reasons, the report noted
that another 22.7 percent were rejected for failing the AFQT for mental aptitude for military
service. These were men who scored in “mental groups” IV and V (30" percentile or less) in the
AFQT scoring system:

izt

2 “A pilonidal cyst is a cyst at the bottom of the tailbone (coccyx) that can become infected and filled with pus.
Once infected, the technical term is pilonidal abscess. [One] theory is that pilonidal cysts appear after trauma to the
sacrococcygeal region (the region relating to both the sacrum [the lower vertebrae] and coceyx). During World War
I1, more than 80,000 soldiers developed pilonidal cysts that required a hospital stay. People thought the cysts were
due to irritation from riding in bumpy Jeeps. For a while, the condition was actually called ‘Jeep disease’.” hitp://
www.emedicinehealth.com/articles/20243-1.asp. Accessed Feb. 5, 2005. '
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To investigate the reasons for this high failure rate of the AFQT among draftees, the Task Force
commissioned the Department of Labor and the Selective Service System to interview a national
sample of 2,500 recent AFQT rejectees to develop a deeper understanding of the socio-economic
conditions that may have affected their lack of educational performance. Much of the Task Force
report provides detailed information about these AFQT rejectees’ lives, including their incomes,
family history, marital status, education, and employment. The common themes that emerged
were extreme poverty, limited education, and families living under conditions of significant stress
and poverty. Significant disparities by race and national origin were evident in the data as well,
with far deeper poverty, higher rates of unemployment, and lower educational attainment among
minority rejectees.

The Task Force also found wide variations in rejection rates among the states, particularly for
mental rejectees, ranging from as low as 3 percent in some states to as high as 50 percent in
others. Southeastern states generally had higher rates of mental rejectees compared to states in the
Mountain, Great Plains, and Far West regions, where medical reasons were more common. The
Task Force attributed this variation to variations in demographic and socioeconomic status and
overall living conditions for the poor.?’

Despite the evidence of pervasive harm to children documented in the report, the Task Force
concluded that:

...in every generation, talent appears at every social stratum, in every geographic area. Given
equal opportunity, * * * the poor will prove their worth at an early age and go on to live lives of
substantial achievement. However, this process can easily be thwarted, and * * * [T]here is little
question that the process has not worked for a great many of them young men who fail to meet the

mental requirements for military service in the United States today *®

Most of the Task Force’s recommendations focused on the development of compensatory programs
for young low-income adults rejected from the military draft. However, the Task Force also made
recommendations regarding improvements in screening, diagnosis, and treatment of diseases
and conditions in early childhood and adolescence, with a strong emphasis on the placement of
programs in schools.?*

The work of the Task Force in combination with subsequent studies on the health status of infants,
children, and children with disabilities,” formed the contextual basis for the President’s 1967 child
health recommendations to Congress.*? Immediately following their submission, the President’s

¥ One-Third of a Nation: A Report on Young Men Found Unqualified for Military Service. op. cit.. p. 12.
% One-Third of a Nation: A Report on Young Men Found Unqualified for Military Service. op. cit. p. 15.
» Ibid. p. 29.

» Ibid. p. 35.

3 An Qunce of Prevention; EPSDT: Does it Spell Health Care for Poor Children? Supra, note 3.

32 Lyndon B. Johnson. Special Message to the Congress Recommending a 12-Point Program for America’s Children and Youth,
February 8, 1967. op. cit.
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recommendations were translated into legislative language providing for the amendments to the
Social Security Act that incorporated the EPSDT program and its standards into Medicaid.®

Conclusion

For 40 years, Medicaid has provided essential health coverage to tens of millions of low-income
children and youth. Medicaid is a dominant force in the U.S. health care system and its early
policy roots are often difficult to discern. This Policy Brief has explored the national security
study that lies at the foundations of Medicaid child health policy. The findings of One Third of
a Nation, as well as the language of the Medicaid statute itself, serve to underscore the fact that
Medicaid child health policy hardly has been happenstance. From its virtual enactment, Medicaid
aimed to cover all low income children with the broadest possible developmental health benefits.
By 1967, the very concept of coverage itself had been transformed, and this transformation has
continued throughout Medicaid’s history.

The need for a continued Medicaid child health policy that aims at growth and development, not
merely treatment of episodic illness, continues to reverberate, not only in a broader health policy
context, but as a matter of national security. During a March 12, 1998 hearing before the House
Armed Services Committee, Mark E. Gebicke, Director of Military Operations & Capabilities
Issues for GAO’s National Security & International Affairs Division, stated, “Ofthe 25,430 enlistees
who entered the services in fiscal year 1994 and were discharged in their first 6 months, 29 percent
failed to meet minimum performance standards, 27 percent were found medically unqualified
for military service and 14 percent had character or behavior disorders.”” The importance of a
continuing commitment to broad child health policy endures, even as the health system itself is
transformed. National security depends on the growth and development of children; in view of
the demographics of those who serve, this dependence is particularly striking in the case of the
low-income children who are at greatest risk for poor health outcomes. In this respect, Medicaid’s
role in reducing health disparities among low-income and minority children remains a paramount
national concern.

3 Social Security Amendments Act of 1967. Pub. L. 90-248.

3 Testimony of Mr. Mark E. Gebicke, Director, Military Operations & Capabilities Issues National Security &
International Affairs Division ,U.S. General Accounting Office. Available at: http:/www.house.gov/hasc/testimony/
105thcongress/3-12-98gebicke.him.. Accessed April 6, 2005.
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APPENDIX

Statistical Methodology for Calculating the Proportion of Military Recruits Who May Have
Béen Covered by Medicaid at Some Point in Their Lives Prior to Recruitment

The purpose of this analysis was to estimate the proportion of military recruits who may have
been covered by Medicaid at some point in their lives prior to recruitment. Ideally, longitudinal
data would be used to track health insurance coverage of a cohort of individuals from time of birth
to recruitment and identify at least one point in time in which they were covered by Medicaid.*
From such data, a simple calculation can be made by counting the number of recruits covered
by Medicaid at any time in their youth and dividing it by the total number of recruits. Although
the Department of Defense (DOD) and services -collect demographic data on recruits, limited
information was publicly available. Unfortunately, none focused on or detailed medical history or
health insurance information of recruits.*

Alternatively, data from the 2003 Current Population Survey (CPS) and the 2002 and socioeconomic
information from the 1998 DOD Population Representation in the Military reports were used to
estimate the population pool from which individuals are likely to have been recruited. Specifically,
the 2002 DOD report shows the average age of recruits is 20 years, and over half of the activity
duty force is between 17-24 years.’” This information was used to focus the analysis of the CPS
data on persons aged 24 years and younger.®® Table 1 shows the proportion of individuals with
incomes less than 200 percent of the Federal poverty level (FPL) covered by Medicaid.

=, (V] S0 B
Source: KCMU and Urban Institute analysis of the March 2004
Current Population Survey, 2005

These estimates may be considered too high because of the lower income threshold; and the 1998
DOD Population Representation report suggests recruits may not come primarily from the low

3 Creswell JW, Research Design: Qualitative and Quantitative Approaches (Thousand Oaks, CA: Sage Publications)
1994.

3 The DOD may collect information on insurer prior to recruitment. Military personnel: first-term recruiting and
attribution continue to require focused attention. Testimony of Rabkin NJ before the Subcommittee on Personnel,
Committee on Armed Services, United States Senate, February 24, 2000 (http://www.gao.gov/cgi-bin/getrpt?GAO/T-
NSIAD-00-102).

37 http://www.dod.mil/prhome/poprep2002/ {Accessed April 5, 2004).

3 The 2004 Federal poverty guideline for a family of three was $15,670.
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end of the socioeconomic spectrum.® Therefore, the income limit was expanded to 400 percent of
FPL, or $60,000 per year for a family of three.** Table 2 shows the proportion of the population
covered by Medicaid and likely to be targeted by the military for service.

Table

2. Percent Covered by Medicaid, 400% FPL

, s
ST
Under 1 . ’

R y%j’{i?;@ .v.

2B R

SR

Sl

i

Current Population Survey, 2005

Based on the population pool eligible for military service, Medicaid covers approximately one in
two persons at some point prior to recruitment. That is, at least 46 percent of recruits may have
received Medicaid during infancy, and this estimate may be higher as some individuals become
eligible in later years. Given that the data provides only a single point-in-time estimate and does
not include the actual cohort of individuals recruited, the one-in-two proportion is given as a
conservative estimate for the purpose of this analysis.

» httg://www.dod.mil/]grhomc/gopreg98/html/7-index scores.html (Accessed April 5, 2004).

% The 1998 DOD report indicated “both active and reserve recruits are primarily from families in the middle and
lower middle socioeconomic strata,” which is adjusted by a higher level of education and reading skills compared to
their civilian counterparts in addition to employment status, occupation, and home ownership. For purposes of a
more conservative estimate, the population pool of potential recruits is adjusted to 400 percent of FPL.
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#2834 P.L. 90-248, SOCIAL SECURITY AMENDMENTS OF 1967
House Report (Ways and Means Committee) No. 90-544,
Aug. 7, 1967 (To accompany H.R. 12080)

Senate Report (Finance Committee) No. 90-744,
Nov. 14, 1967 (To accompany H.R. 12080)
Conference Report No. 90-1030,

Dec. 11, 1967 (To accompany H.R. 12080)

Cong. Record Vol. 113 (1967)

DATES OF CONSIDERATION AND PASSAGE
House Aug. 17, Dec. 13, 1967

: Senate Nov. 22, Dec. 14, 15, 1967
The Senate Report and the Conference Report are set out.

(CONSULT NOTE FOLLOWING TEXT FOR INFORMATION ABOUT OMITTED MATERIAL. EACH
COMMITTEE REPORT IS A SEPARATE DOCUMENT ON WESTLAW.)

SENATE REPORT NO. 90-744
Nov. 14, 1967 -

THE Committee on Finance, to which was referred the bill (H.R. 12080) to provide an increase in benefits under the
old-age, survivors, and disability *2835 insurance system, to provide benefits for additional categories of individuals,
to improve the public assistance program and programs relating to the welfare and health of children, and for other
purposes, having considered the same, reports favorably thereon with amendments and recommends that the bill do
pass. :

1. BRIEF SUMMARY OF THE BILL

The proposals embodied in H.R. 12080 as reported by the committee would make major improvements in the provi-
sions of the Social Security Act relating to the old-age, survivors, and disability insurance program, the hospital and
medical insurance programs, the medical assistance program, the aid to families with dependent children, and other
public assistance programs and the child welfare and child health programs.

Old-Age, Survivors, and Disability Insurance

The bill would increase social security benefits of the 23.8 million elderly and disabled people, widows and orphans
receiving benefits and would improve the protection of the old-age, survivors, and disability insurance provisions of
the social security program, by providing-- ~

(1) An across-the-board benefit increase of 15 percent for people on the rolls, with a minimum monthly primary
insurance amount of $70;

(2) An increase in the earnings base from $6,600 to $8,000 in 1968, $8,800 in 1969, and $10,800 in 1972.

(3) An increase from $35 to $50 in the special payments now provided for certain people age 72 and older who have
not worked long enough to qualify for regular cash benefits;

(4) An increase from $1,500 a year to $1,680 in 1968, and to $2,000 in 1969 and thereafter, in the amount that an
individual may earn in a year and still get full benefits;

(5) Actuarially reduced benefits at age 60 for both men and women;

(6) Liberalized insured-status requirements and a liberalized definition of disability for disability insurance benefits
for the blind;

(7) New guidelines for determining when a disabled worker cannot engage in substantial gainful activity;

(8) An alternative insured-status requirement for workers disabled before age 31;

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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C. IMPROVEMENT OF CHILD HEALTH

Title V of the original Social Security Act provided formula grants to States for two separate health programs: ma-
ternal and child health and crippled children's services. Authorizations for these programs have been increased by the
Congress from time to time, most recently in 1965.

Beginning in 1963, new earmarked authorizations were enacted for separate additional programs. Amendments in
1963 established new programs of project grants for maternity and infant care in low-income areas and grants for
research relating to health services for mothers and children, Additional amendments in 1965 set up a project grant
program of comprehensive health services to children and youth in low-income areas and another program to train
professional personnel for the care of crippled children. A proposal in the committee bill would initiate yet another
project grant program, this one for the dental health of children.

In view of these developments as well as the initiation of other health programs for the children of low-income fam-
ilies, both within and beyond the jurisdiction of the committee, it was believed that the time had come to consolidate
and more rationally arrange the various title V programs. (The child welfare services program, as indicated earlier, is
moved to title IV.) The committee believes that these changes will facilitate the review of these programs by Congress
and other interested organizations and individuals. Representatives of the Department of Health, Education, *3030
and Welfare assured the committee that there is a high degree of coordination between the various executive agencies
providing health services to low-income children. It is hoped that this legislation will further this coordination as well
as lead to more orderly program development.

The bill consolidates the existing authorities into a single authorization with broad flexible categories. The House bill
accordingly eliminates all present earmarked programs beginning July 1, 1968, and replaces them with one total dollar
authorization. Under the House bill for the 4 fiscal years 1969 to 1972, 50 percent of the authorization will be for
formula grants to States; 40 percent will be for project grants; and 10 percent will be for research and training. The
Secretary would have limited authority to adjust these percentages. The Secretary would also determine the allocations
within these percentages for different types of formula grants, projects, etc.

Under existing law, project grant authority rests with the Secretary of Health Education, and Welfare. The committee
is concerned with the tendency of such authorizations to be continued, through legislative extensions, indefinitely into
the future and believes that the basic responsibility for health services for mothers and children rests with the States.
The bill, therefore, requires the States to assume responsibility for the project grants beginning July 1972; as of that
date, the Secretary's project grant authority will lapse and the funds will be given directly to the States.

The authorizations in the House bill are shown in the following table:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE
*3031 1. Formula Grants to States
Present law provides separate State grant programs for material and child health and crippled children's services.
(a) Maternal and child health services

Federal funds expended by States in fiscal year 1966 for maternal child health services amounted to approximately
$42.9 million; expenditures from State and local funds were approximately $87.3 million-- more than twice as much.
States use Federal funds, together with State and local funds, to pay the costs of conducting prenatal and postpartum
clinics where mothers may receive family planning services if they wish them; for visits by public health nurses to
homes before and after babies are born to help mothers care for their babies; for well-child clinics where mothers can
bring their babies and young children for examination and immunizations, where they can get competent advice on
how to prevent illnesses and where their many questions about the care of babies can be answered. Such measures
have been instrumental in the reduction of maternal and infant mortality, especially in rural areas. Funds are used to
make doctors, dentists, and nurses available to schools for health examinations, and they are also used for immuni-
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zations. These funds support 134 mental retardation clinics in 50 States where over 30,000 children received diag-
nostic treatment and counseling services last year.

During fiscal year 1966 State maternal and child health programs provided the following clinic, hospital, and public
health nursing services:

Prenatal and postpartum care in medical clinics for 282,000 maternity cases.

Hospital inpatient care (prenatal or delivery) for 61,000 maternity cases.

Public health nursing visits for 521,000 maternity cases.

Child health supervision (through well-child conferences) of 1,722,000 children, including 680,000 infants.

These programs also provided examinations, tests, and immunizations during that year as follows:

1,926,000 school health medical examinations.

8,847,000 school health vision screening tests.

5,425,000 school health hearing screening tests.

2,386,000 school health dental screening tests,

2,840,389 smallpox immunizations.

4,074,868 diphtheria immunizations.

2,430,417 pertussis immunizations.

4,425,412 tetanus immunizations.

(b) Crippled children's services

About §116 million, of which about $44 million or 38 percent was from Federal funds, was expended by States for
crippled children's services during fiscal year 1966. State crippled children's agencies use their funds to locate children
to provide diagnostic services, and then to see that each child *3032 gets the medical care, hospitalization, and con-
tinuing care by a variety of professional people that he needs. Less than half of the children served have orthopedic
handicaps; the rest include epilepsy, hearing impairment, cerebral palsy, cystic fibrosis, heart disease, and many
congenital defects. A State crippled children's agency holds clinics periodically, some traveling from place to place;
others are held in permanent locations. Any parent may take his child to a crippled children's clinic for diagnosis.
The number of children served under the crippled children's program has more than doubled since 1950. In fiscal year
1966, about 438,000 children received care under this program. About 325,000 children attended diagnostic clinics
and nearly 80,000 children received hospitalization.

(c) Consolidated programs

The committee bill combines the maternal and child health programs and crippled children's services into one program
with the same State plan requirements of existing law except for the new requirements noted under the next three
headings and for the State assumption of responsibility for project grants in 1972. Existing requirements on States
such as extending the provision of maternal and child health and crippled children's services to make them available by
1975 to children in all parts of the State and requiring the States to pay the reasonable cost of inpatient hospital care are
continued. The bill also defines a crippled child in order to assure that there will be no duplication of services provided
under this program with those provided through community mental health programs.

(d) Early identification of health defects of children

States will be required to make more vigorous efforts to screen and treat children with disabling conditions. Though
all States have crippled children's services programs there are substantial differences in the rate of children served
among the States, the highest being 17.7 per 1,000 population under 21 years of age and the lowest being 1.6 per
1,000. Many handicapped children or children with potentially crippling conditions fail to receive needed care because
their conditions may not be included under the State's program. Other States have not carried on aggressive programs
of early identification of children in need of treatment because of lack of funds to provide the necessary care and
treatment. .

The committee believes that the new plan requirement coupled with increases in funds authorized will help States with
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PL 101-239 (HR3299)
December 19, 1989
OMNIBUS BUDGET RECONCILIATION ACT OF 1989

An Act to provide for reconciliation pursuant to section 5 of the concurrent resolution on the budget for the fiscal year 1990.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Omnibus Budget Reconciliation Act of 1989".
SEC. 2. TABLE OF CONTENTS.

Title I--Agriculture and related programs.

Title II--Student loan and pension fiduciary amendments.

Title ITI--Regulatory agency fees.

Title IV--Civil service and postal service programs.

Title V--Veterans programs.

Title VI--Medicare, medicaid, maternal and child health, and other health provisions.
Title VII--Revenue provisions.

Title VIII--Human resource and income security provisions.

Title IX--Offshore oil pollution compensation fund.

Title X--Miscellaneous and technical Social Security Act amendments.

Title XI--Miscellaneous.
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years of age”.

<< 42 USCA § 1396a >>

(2) PAYMENT AMOUNTS.--Section 1902(a)(13)(E) of such Act (42 U.S.C. 1396a(a)(13)(E)) is amended by inserting ", and
for payment for services described in section 1905(a)(2)(C) under the plan,” after "provided by a rural health clinic under the

plan".

<< 42 USCA § 1396a NOTE >>

@ EFFECTIVE DATE.-~(1) The amendments made by subsections (a) and (b) (except as otherwise provided in such
amendments) shall take effect on the date of the enactment of this Act.

(2)(A) The amendments made by subsection (c) apply (except as provided under subparagraph (B)) to payments under title
XIX of the Social Security Act for calendar quarters beginning on or after July 1, 1990, without regard to whether or not final
regulations to carry out such amendments have been promulgated by such date.

(B) In the case of a State plan for medical assistance under title XIX of the Social Security Act which the Secretary of Health
and Human Services determines requires State legislation (other than legislation appropriating funds) in order for the plan to
meet the additional requirements imposed by the amendments made by subsection (c), the State plan shall not be regarded as
failing to comply with the requirements of such title solely on the basis of its failure to meet these additional requirements
before the first day of the first calendar quarter beginning after the close of the first *2262 regular session of the State legislature

that begins after the date of the enactment of this Act. For purposes of the previous sentence, in the case of a State that has a
2-year legislative session, each year of such session shall be deemed to be a separate regular session of the State legislature.

SEC. 6403. EARLY AND PERIODIC SCREENING, DIAGNOSTIC, AND TREATMENT SERVICES DEFINED.
<< 42 USCA §1396d >>

(a) IN GENERAL.~-Section 1905 of the Social Security Act (42 U.S.C. 1396d) is amended by adding at the end the following
new subsection:

"(r) The term 'early and periodic screening, diagnostic, and treatment services' means the following items and services:
"(1) Screening services--
(A) which are provided--

"(i) at intervals which meet reasonable standards of medical and dental practice, as determined by the State after consultation
with recognized medical and dental organizations involved in child health care, and

"(ii) at such other intervals, indicated as medically necessary, to determine the existence of certain physical or mental ill-
nesses or conditions; and

"(B) which shall at a minimum include--

"(i) a comprehensive health and developmental history (including assessment of both physical and mental health devel-
opment), '
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"(ii) a comprehensive unclothed physical exam,
"(iil) appropriate immunizations according to age and health history,
"(iv) laboratory tests (including lead blood level assessment appropriate for age and risk factors), and
"(v) health education (including anticipatory guidance).
"(2) Vision services--
"(A) which are provided--

"(i) at intervals which meet reasonable standards of medical practice, as determined by the State after consultation with
recognized medical organizations involved in child health care, and

"(i1) at such other intervals, indicated as medically necessary, to determine the existence of a suspected illness or condi-
tion; and

"(B) which shall at a minimum include diagnosis and treatment for defects in vision, including eyeglasses.
"(3) Dental services--
"(A) which are provided—

"(i) at intervals which meet reasonable standards of dental practice, as determined by the State after consultation with
recognized dental organizations involved in child health care, and

"(ii) at such other intervals, indicated as medically necessary, to determine the existence of a suspected illness or condi-
tion; and

"(B) which shall at a minimum include relief of pain and infections, restoration of teeth, and maintenance of dental health.
"(4) Hearing services--
*2263 "(A) which are provided--

"(i) at intervals which meet reasonable standards of medical practice, as determined by the State after consultation with
recognized medical organizations involved in child health care, and

"(ii) at such other intervals, indicated as medically necessary, to determine the existence of a suspected illness or condi-
tion; and

"(B) which shall at a minimum include diagnosis and treatment for defects in hearing, including hearing aids.
"(5) Such other necessary health care, diagnostic services, treatment, and other measures described in section 1905(a) to

correct or ameliorate defects and physical and mental illnesses and conditions discovered by the screening services, whether or
not such services are covered under the State plan.
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Nothing in this title shall be construed as limiting providers of early and periodic screening, diagnostic, and treatment services
to providers who are qualified to provide all of the items and services described in the previous sentence or as préventing a
provider that is qualified under the plan to furnish one or more (but not all) of such items or services from being qualified to
provide such items and services as part of early and periodic screening, diagnostic, and treatment services.”.

<< 42 USCA § 1396a >>
(b) REPORT ON PROVISION OF EPSDT.--Section 1902(a)(43) of such Act (42 U.S.C. 1396a(a)(43)) is amended--
(1) by striking "and" at the end of subparagraph (B),
(2) by striking the semicolon at the end of subparagraph (C) and inserting ", and"”, and
(3) by adding at the end the following new subparagraph:

"(D) reporting to the Secretary (in a uniform form and manner established by the Secretary, by age group and by basis of
eligibility for medical assistance, and by not later than April 1 after the end of each fiscal year, beginning with fiscal year 1990)
the following information relating to early and periodic screening, diagnostic, and treatment services provided under the plan
during each fiscal year:

"(1) the number of children provided child health screening services,

"(i1) the number of children referred for corrective treatment (the need for which is disclosed by such child health screening
services),

"(iii) the number of children receiving dental services, and
"(iv) the State's results in attaining the participation goals set for the State under section 1905(r);".
<< 42 USCA § 1396d >>

(c) ANNUAL PARTICIPATION GOALS.--Section 1905(r) of such Act, as added by subsection (a), is amended by adding at
the end the following: "The Secretary shall, not later than July 1, 1990, and every 12 months thereafter, develop and set annual
participation goals for each State for participation of individuals who are covered under the State plan under this title in early
and periodic screening, diagnostic, and treatment services.".

<< 42 USCA § 13962 >>

(d) CONFORMING AMENDMENTS.--(1) Section 1902(a)(43)(A) of such Act (42 U.S.C. 1396a(a)(43)(A)) is amended by
striking "and treatment services as described in section 1905(a)(4)(B)" and inserting "and treatment services as described in
section 1905(r)".

*2264 (2) Section 1905(a)(4) of such Act (42 U.S.C. 1396d(a)(4)) is amended by amending clause (B) to read as follows: "(B)
early and periodic screening, diagnostic, and treatment services (as defined in subsection (r}) for individuals who are eligible

under the plan and are under the age of 21; and".

<< 42 USCA §§ 1396a NOTE, 1396d nt >>
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other outreach locations. These simplified forms would contain only those information requirements necessary to determine
eligibility for Medicaid. This information would include verification of the woman's pregnancy; age of the child (which could
be provided through methods other than a formal birth certificate, such as verification from a hospital or from a child's health
care provider regarding the child's date of birth); size and income of the family; verification of lawful residence in the U.S.;
information concerning third party liability; and, in the case of children only, disclosure of patemity information in circums-
tances where such information is applicable. States using initial intake applications that included this information would not be
required to use separate applications for making final eligibility determinations.

The entire application process could be conducted at the hospitals, clinics, and other outreach locations. If the eligibility
worker at the outreach location is a welfare agency employee or contractor, the final eligibility determination could be made at
that location. However, even if the eligibility worker is an employee of the hospital or clinic, the pregnant woman or child
would not be required to go to the welfare office for a face-to-face interview in order to complete the eligibility determination
process. Instead, the simplified application form, along with necessary documentation, would then be forwarded to the welfare
office for a final determination.

Section 4212—Extension of Medicaid transition coverage

Under current law, States are required, effective April 1, 1990, to extend Medicaid coverage for 12 months to families who
lose AFDC benefits due to earnings, and who continue to report earnings during this period. During the first 6 months of the
transitions period, States may not impose any premium requirement for this coverage; during the second 6 months, States may,
at their option, impose an income-related premium. This requirement is repealed on September 30, 1998.

This Medicaid transitional coverage requirement was one of the provisions of the Family Support Act of 1988 (P.L. 100-460)
designed to encourage families to leave welfare and become self-sufficient. Many of these former welfare receipients are
employed in low-wage jobs that do not offer health insurance coverage. According to a General Accounting Office study, more
than half of former welfare recipients who work are uninsured (‘Evaluation of 1981 AFDC Changes: Final Report’
(GAO/PEMD-85-4, July, 1985)). The Committee is concerned that, in many cases, 12 months is not sufficient time for a
mother to make the transition from welfare to a job that offers health insurance coverage for her and her children.

To further encourage welfare families to work, the Committee bill would allow the States, at their option, to extend the
current 12-month transitional coverage period for an additional 12 months (or 3, 6, or $ months, as the State elects). Thus, a
State could offer a working welfare family a total of 24 months of transitional Medicaid coverage (12 mandatory, 12 optional).
Under the bill, the structure of the current mandatory benefit would remain unchanged. Thus, States could, at their option,
impose the same income-related premium during this optional 12-month period that they are allowed to impose during the 2nd
mandatory 6-month period. The Committee bill would also repeal the sunset.

The Committee bill would also make some technical corrections to current law. It clarifies that Medicaid transition coverage
terminates at the close of the first month in which the family ceases to include a child, whether or not the child is a dependent
child under part A of Title IV, or would be if needy. The Committee bill also clarifies that families who, prior to April 1, 1990,
are receiving Medicaid extension coverage under the current Jaw 9-month provision are entitled to continue receiving this
extension coverage after that date until their 9-month coverage period expires.

Section 4213—Early and periodic screening, diagnostic, and treatment services

(a) In general—Under current law, States are required to offer early and periodic screening, diagnostic, and treatment
(EPSDT) services to children under age 21. States are required to inform all Medicaid-eligible children of the availability of
EPSDT services, to provide (or arrange for the provision of) screening services in all cases when they are requested, and, to
arrange for (directly or through referral to appropriate agencies or providers) corrective treatment for which the child health
screening, indicates a need.

The EPSDT benefit is, in effect, the nation's largest preventive health program for children. Each State must provide, at a
minimum, the following EPSDT services: assessments of health, developmental, and nutritional status; unclothed physical
examinations; immunizations appropriate for age and health history; appropriate vision, hearing, and laboratory tests; dental
screening furnished by direct referrals to dentists, beginning at age 3; and treatment for vision, hearing, and dental services
found necessary by the screening. These services are available to children under EPSDT even if they are not available to other
Medicaid beneficiaries under the State's plan. '
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The EPSDT benefit is not currently defined in statute. In the view of the Committee, as Medicaid coverage of poor children
expands, both under current law and under the Committee bill, the EPSDT benefit will become even more important to the
health status of children in this country. The Committee bill would therefore define the EPSDT benefit in statute to include four
distinct elements: (1) screening services, (2) vision services, (3) dental services, and (4) hearing services. Each of these service
elements would have its own periodicity schedule that meets reasonable practice standards. These items and services must be
covered for children even if, under the State Medicaid plan, they are not offered to other groups of program beneficiaries.

Under the Committee bill, screening services must, at a minimum, include (1) a comprehensive health and developmental
history (including assessment of both physical and metal health development), (2) a comprehensive unclothed physical exam,
(3) appropriate immunizations according to age and health history, (4) laboratory tests (including blood lead level assessment
appropriate for age and risk factors), and (5) health education (including anticipatory guidance). The Committee emphasizes
that anticipatory guidance to the child (or the child's parent or guardian) is a mandatory element of any adequate EPSDT as-
sessment, Anticipatory guidance includes health education and counselling to both parents and children.

Under the Committee bill, vision services must, at a minimum, include diagnosis and treatment for defects in vision, in-
cluding eye-glasses. Dental services must, at aminimum, include relief of pain and infections, restoration of teeth, and main-
tenance of dental health. Hearing services must, at a minimum, include diagnosis and treatment for defects in hearing, including
the provision of hearing aids. While States may use prior authorization and other utilization controls to ensure that treatment
services are medically necessary, these controls must be consistent with the preventive thrust of the EPSDT benefit. For ex-
ample, States may not limit dental care to emergency services only, Mitchell v. Johnston, 701 F.2d 337 (5th Cir. 1983).

The Committee bill also clarifies the periodic nature of EPSDT services. With respect to screening services, the bill requires
that they be provided at intervals which meet reasonable standards of medical and dental practice, as determined by the State
after consultation with recognized medical and dental organizations. The Committee intends that these health examinations be
provided at-intervals that are no greater than those described for well-child care in the ‘Guidelines for Health Supervision’
(1981) of the American Academy of Pediatrics. The Committee is informed that some States use periodicity schedules for
medical examinations to govern the frequency with which children may receive dental examinations. The Committee intends
that, among older children, dental examinations occur with greater frequency than is the case with physical examinations.

The Committee bill also requires States to provide screening services at intervals other than those identified in their basic
periodicity schedule, when there are indications that it is medically necessary to determine whether a child has a physical or
mental illness or condition that may require further assessment, diagnosis, or treatment. These interperiodic screening ex-
aminations may occur even in the case of children whose physical, mental, or developmental illnesses or conditions have
already been diagnosed, if there are indications that the illness or condition may have become more severe or has changed
sufficiently, so that further ecamination is medically necessary. The Committee emphasizes that the determination of whether
an interperiodic screening is medically necessary may be made by a heaith, developmental, or educational professional who
comes into contact with a child outside of the health care system (e.g., State early intervention or special education programs,
Head Start and day care programs, WIC and other nutritical assistance programs). As long as the child is referred to an EPSDT
provider, the child would be entitled to an interperiodic health assessment (or dental, vision, or hearing assessment) or treatment
services covered under the State plan.

These same considerations apply with respect to vision, dental, and hearing services, all of which must be provided when
indicated as medically necessary to determine the existence of suspected illnesses or conditions. For example, assume that a
child is screened at age 5 according to a State's periodicity schedule and is found to have no abnormalities. At age six, the child
is referred to the school nurse by a teacher who suspects the child of having a vision problem. Under the Committee bill, the
child can—and should—be referred at that point to a qualified provider of vision care for full diagnostic and treatment services,
and the State must make payment for those services, even though the next regular vision exam under the State's periodicity
mschedule does not occur until age 7. '

‘While States may, at their option, impose prior authorization requirements on treatment services, the Committee intends that,
consistent with the preventive thrust of the EPSDT benefit, both the regular periodic screening services and the interperiodic
screening services be provided without prior authorization. )

The Committee notes that Medicaid-eligible children are entitled to EPSDT benefits even if they are enrolled in a health
maintenance organization, prepaid health plan, or other managed care provider. The Committee expects that States will not
contract with a managed care provider unless the provider demonstrates that it has the capacity (whether through its own em-
ployees or by contract) to deliver the full array of items and services contained in the EPSDT benefit. The Commiittee further
expects that, in setting payment rates for managed care providers, the States will make available the resources necessary to
conduct the required periodic and interperiodic screenings and to provide the required diagnostic and screening services.
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The Committee bill clarifies that States are without authority to restrict the classes of qualified providers that may participate
in the EPSDT program. Providers that meet the professional qualifications required under State law to provide an EPSDT
screening, diagnostic, or treatment service must be permitted to participate in the program even if they deliver services in
school settings, and even if they are qualified to deliver only one of the items or services in the EPSDT benefit.

(b) Report on the provision of EPSDT—In order to assess the effectiveness of State EPSDT programs in reaching eligible
children, the Committee bill would require the States to report anmually to the Secretary, in a uniform form and manner es-
tablished by the Secretary, the following information, broken down by age group and by basis of eligibility for Medicaid: (1)
the number of children receiving child health screening services; (2) the number of children referred for corrective treatment
(the need for which is disclosed by the screening); and (3) the number of children receiving dental services. These reports
would be due April 1 of each year (beginning with April 1, 1991) and would apply to services provided during the Federal fiscal
year ending the previous September 30 (beginning with FY 1990).

Section 4214—Fxtension of payment provisions for medically necessary services in disproportionate share hospitals

(a) Coverage of medically necessary services for children.—Under current law, States may impose reasonable limits on the
amount, duration, and scope of covered services. However, effective July 1, 1989, States are prohibited from imposing any
fixed durational limit on Medicaid coverage of medically necessary inpatient hospital services provided to infants under age 1
by disproportionate share hospitals. As of January, 1989, according to the National Association of Children's Hospitals and
Related Institutions, 12 States imposed durational limits on inpatient hospital services for children (Alabama, Alaska, Arkan-
sas, Florida, Kentucky, Louisiana, Mississippi, Missouri, Oregon, Tennessee, Texas, and West Virginia).

The purpose of the current law exception to fixed durational limits is to prohibit States from using arbitrary length of stay
limitations (e.g., 20 days per year) to reduce payments for medically necessary services provided by hospitals, including many
public and childrens' hospitals, that serve a disproportionate number of low-income patients. The Committee bill would extend
this current law prohibition to any fixed durational limits on payment for inpatient services provided to children under age 18 by
disproportionate share hospitals. The requirement is effective for inpatient hospital services furnished on or after July 1, 1990.

(b) Assuring adequate payment for inpatient hospital services for children in disproportionate share hospitals —Under
current law, States may reimburse hospitals for inpatient services on a prospective basis. If they choose to do so, States must,
effective July 1, 1989, provide for an outlier adjustment in payment amounts for medically necessary inpatient services pro-
vided by disproportionate share hospitals involving exceptionally high costs or exceptionally long lengths of stay for infants
under 1 year of age. According to the National Association of Children’s Hospitals and Related Institutions, as of January, 1989,
a total of 44 States pay for inpatient hospital services on a prospective basis; only 17 of these do not make outlier adjustments
for high cost or long-stay cases (Alabama, Alaska, Californja, Colorado, Connecticut, D.C., Florida, Kentucky, Mississippi, -
Missouri, Nevada, New Hampshire, New Mexico, Oklahoma, Tennessee, Texas, and Washington).

The Committee bill would extend this current law requirement to cases involving children from age 1 up to age 18. States that
pay for inpatient hospital services on a prospective basis would be required to submit to the Secretary, no later than April 1,
1990, a State plan amendment that provides for an outlier adjustment in payment amounts for medically necessary inpatient
services provided by disproportionate share hospitals after July 1, 1990, involving exceptionally high costs or exceptionally
long lengths of stay for children age 1 up to age 18.

Section 4215—Requiring ‘Section 209(b)’ States to providé medical assistance to disabled children receiving SSI benefits

Under current law, States have the option of requiring aged, blind, and disabled individuals receiving Supplemental Security
Income benefits to meet eligibility criteria more restrictive than those under SSI in order to qualify for Medicaid. States that
elect this ‘209(b)” option must use eligibility criteria that were in lawful and in effect in that State on January 1, 1972.

‘While many of these ‘209(b)’ States use more restrictive financial eligibility criteria, the Committee understands that 4 of
these States (Connecticut, Minnesota, Missouri, and New Hampshire) exclude from Medicaid coverage disabled children under
18 who receive SSI benefits, because the January, 1972, Aid to the Blind and Disabled Programs did not cover disabled
children. Under existing precedent, disabled children may not be excluded from Medicaid coverage if they are also eligible for
AFDC, West v. Cole, 390 F. Supp. 91 N.D. Miss. 1975). However, in the case of a disabled child not categorically related to
AFDC, a ‘209(b)’ State may exclude such a child from Medicaid coverage because eligibility criteria that were in effect in
January, 1972, did not ecognize disabled children.
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42 CF.R. § 441.56

C
Effective:[See Text Amendments]

Code of Federal Regulations Currentness
Title 42. Public Health
Chapter IV. Centers for Medicare & Medicaid
Services, Department of Health and Human Ser-
vices (Refs & Annos
Subchapter C. Medical Assistance Programs
"H Part 441. Services: Requirements and
Limits Applicable to Specific Services (Refs
& Annos
"E Subpart B. Early and Periodic Screen-
ing, Diagnosis, and Treatment (Epsdt) of
Individuals Under Age 21 (Refs & Annos)

=+ § 441.56 Required activities.
(a) Informing. The agency must--

(1) Provide for a combination of written and oral
methods designed to inform effectively all
EPSDT eligible individuals (or their families)
about the EPSDT program. '

(2) Using clear and nontechnical language, pro-
vide information about the following--

(i) The benefits of preventive health care;

(i) The services available under the EPSDT
program and where and how to obtain those ser-
vices;

(i1i) That the services provided under the EPSDT
program are without cost to eligible individuals
under 18 years of age, and if the agency chooses,
to those 18 or older, up to age 21, except for any
enrollment fee, premium, or similar charge that
may be imposed on medically needy recipients;
and

(iv) That necessary transportation and scheduling
assistance described in § 441.62 of this subpart is
available to the EPSDT eligible individual upon
request. ‘

(3) Effectively inform those individuals who are

Page 1

blind or deaf, or who cannot read or understand
the English language.

(4) Provide assurance to CMS that processes are
in place to effectively inform individuals as re-
quired under this paragraph, generally, within 60
days of the individual's initial Medicaid eligibility
determination and in the case of families which
have not utilized EPSDT services, annually the-
reafter.

(b) Screening.

(1) The agency must provide to eligible EPSDT
recipients who request it, screening (periodic
comprehensive child health assessments); that is,
regularly scheduled examinations and evaluations
of the general physical and mental health, growth,
development, and nutritional status of infants,
children, and youth. (See paragraph (c)(3) of this
section for requirements relating to provision of
immunization at the time of screening.) As a
minimum, these screenings must include, but are
not limited to:

(i) Comprehensive health and developmental
history.

(ii) Comprehensive unclothed physical examina-
tion.

(iii) Appropriate vision testing.
(iv) Appropriate hearing testing.
(v) Appropriate laboratory tests.

(vi) Dental screening services furnished by direct
referral to a dentist for children beginning at 3
years of age. An agency may request from CMS
an exception from this age requirement (within an
outer limit of age 5) for a two year period and may
request additional two year exceptions. If an
agency requests an exception, it must demonstrate
to CMS's satisfaction that there is a shortage of
dentists that prevents the agency from meeting the
age 3 requirement.

(2) Screening services in paragraph (b)(1) of this
section must be provided in accordance with

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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reasonable standards of medical and dental prac-
tice determined by the agency after consultation
with recognized medical and dental organizations
involved in child health care.

(c) Diagnosis and treatment. In addition to any diag-
nostic and treatment services included in the plan, the
agency must provide to eligible EPSDT recipients, the
following services, the need for which is indicated by
screening, even if the services are not included in the
plan--

1) Diagnosis of and treatment for defects in vi-
sion and hearing, including eyeglasses and hear-
ing aids;

(2) Dental care, at as early an age as necessary,
needed for relief of pain and infections, restora-
tion of teeth and maintenance of dental health;
and

(3) Appropriate immunizations. (If it is deter-
mined at the time of screening that immunization
ismeeded and appropriate to provide at the time of
screening, then immunization treatment must be
provided at that time.)

(d) Accountability. The agency must maintain as re-
quired by §§ 431.17 and 431.18~-

{1) Records and program manuals;

(2) A description of its screening package under
paragraph (b) of this section; and

(3) Copies of rules and policies describing the
methods used to assure that the informing re-
quirement of paragraph (a)(1) of this section is
met.

(e) Timeliness. With the exception of the informing
requirements specified in paragraph (a) of this section,
the agency must set standards for the timely provision
of EPSDT services which meet reasonable standards
of medical and dental practice, as determined by the
agency after consultation with recognized medical and
dental organizations involved in child health care, and
must employ processes to ensure timely initiation of
treatment, if required, generally within an outer limit
of 6 months after the request for screening services.

Page 2

[49 FR 43666, Oct. 31, 1984; 49 FR 45431, Nov. 16,
1984]

SOURCE: 43 FR 45229, Sept. 29, 1978; 44 FR 29424,
May 18, 1979; 49 FR 43666, Oct. 31, 1984; 51 FR
41338, Nov. 14, 1986, unless otherwise noted.

AUTHORITY: Sec. 1102 of the Social Security Act,
(42 U.S.C. 1302).

42 C.F.R. § 441.56, 42 CFR § 441.56
Current through September 30, 2010; 75 FR 60371

© 2010 Thomson Reuters
END OF DOCUMENT
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42 CFR. § 441.59

C

Effective:[See Text Amendments]

Code of Federal Regulations Currentness
Title 42. Public Health
Chapter 1V. Centers for Medicare & Medicaid
Services, Department of Health and Human Ser-
vices (Refs & Annos
Subchapter C. Medical Assistance Programs
“E Part 441. Services: Requirements and
Limits Applicable to Specific Services (Refs
& Annos
S& Subpart B. Early and Periodic Screen-
ing, Diagnosis, and Treatment (Epsdt) of
Individuals Under Age 21 (Refs & Annos)

= § 441.59 Treatment of requests for
EPSDT screening services.

(a) The agency must provide the screening services
described in § 441.56(b) upon the request of an eligi-
ble recipient.

(b) To avoid duplicate screening services, the agency
need not provide requested screening services to an
EPSDT eligible if written verification exists that the
most recent age-appropriate screening services, due
under the agency's periodicity schedule, have already
been provided to the eligible.

SOURCE: 43 FR 45229, Sept. 29, 1978; 44 FR 29424,
May 18, 1979; 49 FR 43666, Oct. 31, 1984; 51 FR
41338, Nov. 14, 1986, unless otherwise noted.

AUTHORITY: Sec. 1102 of the Social Security Act,
(42 U.S.C. 1302).

42 C.F.R. § 441.59, 42 CFR § 441.59
Current through September 30, 2010; 75 FR 60371

© 2010 Thomson Reuters
END OF DOCUMENT
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SMDL #01-006

Olmstead Update No: 4
Subject: HCFA Update
Date: January 10, 2001

Dear State Medicaid Director:

This is the fourth in a series of letters designed to provide guidance and support
to States in their efforts to enable individuals with disabilities to live in the most
integrated setting appropriate to their needs, consistent with the Americans
with Disabilities Act (ADA). In attachments to this letter, we address certain
issues related to allowable limits in home and community-based services
(HCBS) waivers under section 1915(c) of the Social Security Act.

In attachments to this letter, we address certain questions related to State discretion in the design and
operation of HCBS waivers under section 1915(c) of the Social Security Act. We also explain some of
the principles and considerations that the Health Care Financing Administration (HCFA) will apply in
the review of waiver requests and waiver amendments. Finally, we respond to key questions that have
arisen in the course of State or constituency deliberations to improve the adequacy and availability of
home and community-based services, or recent court decisions.

We encourage you to continue forwarding your policy-related questions and recommendations to the
ADA/Olmstead workgroup through e-mail at ADA/Qlmstead@hcfa.gov.

HCFA documents relevant to Medicaid and the ADA are posted on the ADA/Olmstead website at
http://www.hcfa.gov/medicaid/olmstead/olmshome.htm.

Sincerely,

Timothy M. Westmoreland
Director

Enclosures
Attachment 4-A “Allowable Limits and State Options in HCBS waivers”



Attachment 4-B
Subject: EPSDT and HCBS Waivers
Date: January 10, 2001

In this attachment, we clarify ways in which Medicaid- HCBS' wawers and the o
Medlcald Early and Periodic Screening, Diagnostic and Treatment QST <
mteract to ensure: ‘rhat children receive the fuill complement of As'

States may take advantage of Medicaid HCBS waivers under section 1915(c) of the Social Security
Act to supplement the services otherwise available to children under Medicaid, or to provide services to
children who otherwise would not be eligible for Medicaid. In both cases, States must ensure that (1)
all children, including the children made eligible for Medicaid through their enroliment in a HCBS waiver,
receive the EPSDT services they need, and (2) children receive all medically necessary Medicaid
coverable services available under EPSDT. Because the HCBS waiver can provide services not
otherwise covered under Medicaid, and can also be used to expand coverage to children with special
health care needs, EPSDT and HCBS waivers can work well in tandem. However, a child's enrollment
in an HCBS waiver cannot be used to deny, delay, or limit access to medically necessary services that
are required to be available to all Medicaid-eligible children under federal EPSDT rules.

Under EPSDT requirements, generally children under age 21 who are served under the Medicaid
program should have access to a broad array of services. State Medicaid programs must make
EPSDT services promptly available [for any individual who is under age 21 and who is eligible for
Medicaid] whether or not that individual is receiving services under an approved HCBS waiver.

Included in the Social Security Act at section 1905(r), EPSDT services are designed to serve a twofold
purpose. First, they serve as Medicaid’s well-child program, providing regular screenings,
immunizations and primary care services. The goal is to assure that all children receive preventive care
so that health problems are diagnosed as early as possible, before the problems become complex and
treatment more difficult and costly. Under federal EPSDT rules, States must provide for periodic
medical, vision, hearing and dental screens. An EPSDT medical screen must include a comprehensive
health and developmental history, including a physical and mental health assessment; a comprehensive
unclothed physical examination; appropriate immunizations; laboratory tests, including lead blood level
assessments appropriate for age and risk factors; and health education, including anticipatory guidance.

The second purpose of EPSDT services is to ensure that children receive the services they need to treat
identified health problems. When a periodic or inter-periodic screening reveals the existence of a
problem, EPSDT requires that Medicaid-eligible children receive coverage of all services necessary to
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diagnose, treat, or ameliorate defects identified by an EPSDT screen, as long as the service is within the
scope of section 1905(a) of the Social Security Act. (Please note that we have long considered any
encounter with a health care professional practicing within the scope of his/her practice inter-periodic
screening.) That is, under EPSDT requirements, a State must cover any medically necessary services
that could be part of the basic Medicaid benefit if the State elected the broadest benefits permitted
under federal law (not including HCBS services, which are not a basic Medicaid benefit). Therefore,
EPSDT must include access to case management, home health, and personal care services to the extent
coverable under federal law

Medicaid’s HCBS waiver program serves as the statutory alternative to institutional care. This program
allows States to provide home or community-based services (other than room and board) as an
alternative to Medicaid-funded long term care in a nursing facility, intermediate care facility for the
mentally retarded, or hospital.

e Under an HCBS waiver, States may provide services that are not otherwise available under the
Medicaid statute. These may include homemaker, habilitation, and other services approved by
HCFA that are cost-effective and necessary to prevent institutionalization. Waivers also may
provide services designed to assist individuals to live and participate in their communities, such as
prevocational and supported employment services and supported living services. HCBS waivers
may also be used to provide respite care (either at home or in an out-of-home setting) to allow
family members some relief from the strain of caregiving.

e In addition, under a Medicaid HCBS waiver, a State may provide Medicaid to persons who would
otherwise be eligible only in an institutional setting, often due to the income of a spouse or parent.
This is accomplished through a waiver of section 1902(a)(10)(C)())(I) of the Social Security Act,
regarding income and resource rules.

In all instances, HCBS waivers supplement but do not supplant a State’s obligation to provide EPSDT
services. A child who is enrolled in an HCBS waiver also must be assured EPSDT screening and
treatment services. The waiver is used to provide services that are in addition to those available through
EPSDT.

There are a number of distinctions between EPSDT services and HCBS waivers. While States may
limit the number of participants under an HCBS waiver, they may »not limit the number of eligible
children who may receive EPSDT services. Thus, children cannot be put on waiting lists for Medicaid-
coverable EPSDT services. While States may limit the services provided under an HCBS waiver in the
ways discussed in attachment 4-A, States may »ot limit medically necessary services needed by a child
who is eligible for EPSDT that otherwise could be covered under Medicaid. Children who are enrolled
in the HCBS waiver must also be afforded access to the full panoply of EPSDT services. Moreover,
under EPSDT, there is an explicit obligation to “make available a variety of individual and group
providers qualified and willing to provide EPSDT services” 42 CFR 441.61(b).

11



Similarly, a State may use an HCBS waiver to extend Medicaid eligibility to children who otherwise
would be eligible for Medicaid only if they were institutionalized. Such children are also entitled to the
full complement of EPSDT services. Children made eligible for Medicaid through their enrollment in an
HCBS waiver cannot be limited to the receipt of waiver services alone.

The combination of EPSDT and HCBS waiver services can allow children with special health care, as
well as developmental and behavioral needs, to remain in their own homes and communities and receive
the supports and services they need. The child and family can benefit most when the State coordinates
its Medicaid benefits with special education programs in such a way as to enable the family to
experience one system centered around the needs of the child. In developing systems to address the
needs of children with disabilities, we encourage you to involve parents and other family members as full
partners in your planning and oversight activities. HCFA staff will be pleased to consult with States that
are working to structure children’s programs around the particular needs of children with disabilities and
their families.

Please refer any questions concerning this attachment to Mary Jean Duckett (410) 786-3294.
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42 CFR. § 440.230

C
Effective:[See Text Amendments]

Code of Federal Regulations Currentness

Title 42. Public Health

Chapter IV. Centers for Medicare & Medicaid

Services, Department of Health and Human Ser-
vices (Refs & Annos

Subchapter C. Medical Assistance Programs

“& Part 440. Services: General Provisions
(Refs & Annos)

"8 Subpart B. Requirements and Limits

Applicable to All Services

= § 440.230 Sufficiency of amount,
duration, and scope.

(2) The plan must specify the amount, duration, and
scope of each service that it provides for--

(1) The categorically needy; and
(2) Each covered group of medically needy.

(b) Each service must be sufficient in amount, dura-
tion, and scope to reasonably achieve its purpose.

(c) The Medicaid agency may not arbitrarily deny or
reduce the amount, duration, or scope of a required
service under §§ 440.210 and 440.220 to an otherwise
eligible recipient solely because of the diagnosis, type
of illness, or condition.

(d) The agency may place appropriate limits on a
service based on such criteria as medical necessity or
on utilization control procedures.

[46 FR 47993, Sept. 30, 1981]

SOURCE: 43 FR 45224, Sept. 29, 1978; 51 FR 41338,
Nov. 14, 1986, unless otherwise noted.

AUTHORITY:: Sec. 1102 of the Social Security Act
(42 U.S.C. 1302). :

42 C.F. R. § 440.230, 42 CFR § 440.230

Current through September 30, 2010; 75 FR 60371
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S. REP. 89-404, S. Rep. No. 404, 89TH Cong., IST Sess. 1965, 1965 U.S.C.C.A.N. 1943, 1965 WL 4458 (Leg.Hist.)

*1 *1943 P.L. 89-97, SOCIAL SECURITY AMENDMENTS OF 1965
House Report (Ways and Means Committee) No. 89-213,
Mar. 29, 1965 (To accompany H.R. 6675)

Senate Report (Finance Committee) No. 89-404,
June 30, 1965 (To accompany H.R. 6675)
Conference Report No. 8§9-682,

July 26, 1965 (To accompany H.R. 6675)

Cong. Record Vol. 111 (1965)

DATES OF CONSIDERATION AND PASSAGE
House Apr. 8, July 27, 1965
Senate July 9, July 28, 1965
The Senate Report and the Conference Report are set out.

(CONSULT NOTE FOLLOWING TEXT FOR INFORMA-
TION ABOUT OMITTED MATERIAL. EACH  COMMITTEE REPORT IS A SEPARATE DOCUMENT ON
WESTLAW.)

SENATE REPORT NO. 89-404
June 30, 1965
THE Committee on Finance, to whom was referred the bill (H.R. 6675) to provide a hospital insurance program for
the aged under the Social Security Act with a supplementary health benefits program and an expanded program of
medical assistance, to increase benefits under the old-age, survivors, and disability insurance system, to improve the -
Federal-State public assistance programs, and for other purposes, having considered the same, report favorably
thereon with amendments and recommend that the bill do pass.

PARTI
I. BRIEF SUMMARY -

The overall purpose of H.R. 6675 is as follows:

First, to provide a coordinated approach for health insurance and medical care for the aged under the Social Security
Act by establishing three new health care programs: (1) a compulsory hospital-based program for the aged; (2) a
voluntary supplementary plan to provide physicians' and other supplementary health services for the aged; and (3) an
expanded medical assistance program for the needy and medically needy aged, blind, disabled, and families with
dependent children.

Second, to expand the services for maternal and child health, crippled children, child welfare, and the mentally
retarded, and to establish a 5-year program of ‘special project grants® to provide comprehensive health care and ser-
vices for needy children (including those who are emotionally disturbed) of school age or preschool age.

*1944 Third, to revise and improve the benefit and coverage provisions and the financing structure of the Federal
old-age, survivors, and disability insurance system by--

(1) increasing benefits by 7 percent across the board with a $4 minimum increase for a worker who retired at age 65
or older;

(2) continuing benefits to age 22 for children attending school;

(3) providing actuarially reduced benefits for widows at age 60;

(4) liberalizing the definition of disability, providing disabled child's benefits with respect to disability before age
22, providing rehabilitation services for disabled workers, and facilitating determinations of disability;

(5) limiting the duplication of disability benefits and those under workmen's compensation;

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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retired workers 65 and over would be $4 a month ($6 a month for man and wife who are both 65 and are receiving
benefits based on the same eamings record), the minimum benefit increase would fully cover the amount of monthly
premiums for the supplementary plan. Under the House bill, persons enrolling who are entitled to monthly social
security or railroad retirement benefits would have the premiums deducted from their monthly benefits. The com-
mittee-approved bill adds a similar provision for withholding the premiums of an enrolled individual from the annuity
he receives under the civil service retirement system or another retivement system administered by the Civil Service
Commission. If the wife of such an individual is also enrolled, and he agrees, her premium may also be withheld from
his monthly annuity. (Of course, in any case enrollment in the plan is voluntary.) Deducting the premium from
monthly benefits would help keep collection costs to a minimum. The method of collecting premiums for those who
are not entitled to monthly benefits would be prescribed by the Secretary. People who are entitled to monthly benefits
but *1986 who, because they have not retired, may not actually receive them or those who may receive only a part of
them could estimate the amount by which premiums will exceed the amount of their benefits and could pay in advance
the required additional amount to the Secretary. If advance payment is not made in these cases, the Secretary would
specify the payment procedure. It is expected that the annual calculation of adjustment in benefits needed where a
beneficiary has worked in the prior year would take into account the premiums owed and paid in connection with the
supplementary plan.

*4] Provision is made for the Secretary to adjust the premium amounts supporting the program if medical or other
costs rise, but there would be no increase in premiums before 1968, and increases would be made not more often than
every 2 years after 1968. To take into account the higher cost of insuring an older individual, premiums payable by a
person who enrolled later than the first period when enrollment was open to him or who reenrolled after his enrollment
was terminated would be increased by 10 percent for each full year he could have been but was not enrolled,

There would be a contribution from Federal general revenues equal to the aggregate premiums payable by enrollees.
In addition, under the House-passed bill, funds could be appropriated in fiscal year 1966 and remain available through
the next fiscal year as repayable advances (without interest) to the trust fund in order to provide an oeprating fund at
the beginning of the program and to provide a contingency reserve. The committee-approved bill modifies this pro-
vision, to take account of the later effective date of the supplementary plan and to provide greater flexibility as to the
time of the appropriation. The appropriation would be available through the calendar year 1968. The amount that
would be appropriated for this purpose would be $18 per person eligible to enroll at the beginning of the supple-
mentary program, January 1, 1967.

A new separate trust fund would be established-- the Federal supplementary medical insurance trust fund. All
premiums and Government contributions for the supplementary program would be paid into the fund and all benefits
and administrative expenses would be paid from the fund.

3. GENERAL PROVISIONS RELATING TO THE BASIC AND VOLUNTARY SUPPLEMENTARY PLANS
(a) Conditions and limitations on payment for services
(1) Physicians' role

The committee's bill provides that the physician is to be the key figure in determining utilization of health services--
and provides that it is a physician who is to decide upon admission to a hospital, order tests, drugs and treatments, and
determine the length of stay. For this reason the bill would require that payment could be made only if a physician
certifies to the medical necessity of the services furnished. If services are furnished over a period of time to be spe-
cified in regulations, recertification by the physician would be necessary. Delayed physician certifications and recer-
tifications, accompanied by medical and other evidence, to the extent provided by regulations, could be accepted in
lieu of timely certifications and recertifications when, for example, the patient was unaware of his eligibility for the
benefits when he was treated.

*1987 In the case of in-patient hospital services for which payment would be made, the bill would require that a
physician certify that the services were required for an individual's medical treatment, or that in-patient diagnostic
study was medically required and that the services were necessary for such purpose. The first physician recertification
in each case of in-patient hospital services furnished over a period of time would be required no later than the 20th day
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42 U.S.C.A.§ 12101 ' Page 1

o
Effective: January 1, 2009

United States Code Annotated Currentness

Title 42. The Public Health and Welfare
N2 Chapter 126. Equal Opportunity for Individuals with Disabilities (Refs & Annos)

= § 12101. Findings and purpose

(a) Findings
The Congress finds that—

(1) physical or mental disabilities in no way diminish a person's right to fully participate in all aspects of society, yet
many people with physical or mental disabilities have been precluded from doing so because of discrimination;
others who have a record of a disability or are regarded as having a disability also have been subjected to dis-
crimination;

{2) historically, society has tended to isolate and segregate individuals with disabilities, and, despite some im-
provements, such forms of discrimination against individuals with disabilities continue to be a serious and pervasive
social problem,;

(3) discrimination against individuals with disabilities persists in such critical areas as employment, housing, public
accommodations, education, transportation, communication, recreation, institutionalization, health services, voting,
and access to public services;

(4) unlike individuals who have experienced discrimination on the basis of race, color, sex, national origin, religion,
or age, individuals who have experienced discrimination on the basis of disability have often had no legal recourse
to redress such discrimination;

(5) individuals with disabilities continually encounter various forms of discrimination, including outright inten-
tional exclusion, the discriminatory effects of architectural, transportation, and communication barriers, overpro-
tective rules and policies, failure to make modifications to existing facilities and practices, exclusionary qualifica-
tion standards and criteria, segregation, and relegation to lesser services, programs, activities, benefits, jobs, or other
opportunities;

(6) census data, national polls, and other studies have documented that people with disabilities, as a group, occupy
an inferior status in our society, and are severely disadvantaged socially, vocationally, economically, and educa-
tionally;

(7) the Nation's proper goals regarding individuals with disabilities are to assure equality of opportunity, full par-
ticipation, independent living, and economic self-sufficiency for such individuals; and

(8) the continuing existence of unfair and unnecessary discrimination and prejudice denies people with disabilities
the opportunity to compete on an equal basis and to pursue those opportunities for which our free society is justi-
fiably famous, and costs the United States billions of dollars in unnecessary expenses resulting from dependency
and nonproductivity.

(9) Redesignated (8)
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(b) Purpose
It is the purpose of this chapter--

(1) to provide a clear and comprehensive national mandate for the elimination of discrimination against individuals
with disabilities;

(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against individuals with
disabilities; ,

(3) to ensure that the Federal Government plays a central role in enforcing the standards established in th1s chapter
on behalf of individuals with disabilities; and

(4) to invoke the sweep of congressional authority, including the power to enforce the fourteenth amendment and to

regulate commerce, in order to address the major areas of discrimination faced day-to-day by people with disabili-
ties.

CREDIT(S)
(Pub.L. 101-336, § 2, July 26, 1990, 104 Stat. 328; Pub.L. 110-325, § 3, Sept. 25, 2008, 122 Stat. 3554.)
HISTORICAL AND STATUTORY NOTES

Revision Notes and Legislative Reports

1990 Acts. House Report No. 101-485(Parts I to IV), House Conference Report No. 101-596, and Statement by
President, see 1990 U.S. Code Cong. and Adm. News, p. 267.

References in Text

This “chapter”, referred to in subsec. (b), was in the original this “Act”, meaning Pub.L. 101-336, July 26, 1990, 104
Stat. 327, which enacted this chapter and section 225 of Title 47, and amended section 706 of Title 29, and sections
152,221, and 611 of Title 47. For complete classification of this Act to the Code, see Short Title of 1990 Acts note set
out under this section and Tables.

Amendments

2008 Amendments. Subsec. (a)(1). Pub.L. 110-325, § 3(1), rewrote subsec. (a)(1), which formerly read: “some
43,000,000 Americans have one or more physical or mental disabilities, and this number is increasing as the popula-
tion as a whole is growing older;”.

Subsec. (a)(7) to (a)(9). Pub.L. 110-325, § 3(2), (3), struck out par. (7) and redesignated former pars. (8) and (9) as
pars. (7) and (8), respectively. Prior to deletion, par. (7) read: “individuals with disabilities are a discrete and insular
minority who have been faced with restrictions and limitations, subjected to a history of purposeful unequal treatment,
and relegated to a position of political powerlessness in our society, based on characteristics that are beyond the
control of such individuals and resulting from stereotypic assumptions not truly indicative of the individual ability of
such individuals to participate in, and contribute to, society;”.

Effective and Applicability Provisions
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F>

Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare
Chapter 126. Equal Opportunity for Individuals with Disabilities (Refs & Annos)
"& Subchapter II. Public Services (Refs & Annos)
NE Part A. Prohibition Against Discrimination and Other Generally Applicable Provisions
= § 12132. Discrimination

Subject to the provisions of this subchapter, no qualified individual with a disability shall, by reason of such disability,

be excluded from participation in or be denied the benefits of the services, programs, or activities of a public entity, or
be subjected to discrimination by any such entity.

CREDIT(S)

(Pub.L. 101-336, Title II, § 202, July 26, 1990, 104 Stat. 337.)
HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports

1990 Acts. House Report No. 101-485(Parts I-IV), House Conference Report No. 101-596, and Statement by Presi-
dent, see 1990 U.S. Code Cong. and Adm. News, p. 267.

Effective and Applicability Provisions

1990 Acts. Section effective 18 months after July 26, 1990, see section 205(a) of Pub.L. 101-336, set out as a note
under section 12131 of this title.

CODE OF FEDERAL REGULATIONS

State and local governments, nondiscrimination in services on basis of disability, see 28 CFR § 35.101 et seq.

LAW REVIEW COMMENTARIES

AIDS, prisoners, and the Americans with Disabilities Act. 1995 Utah L.Rev. 839.

Attorneys: The Americans with Disabilities Act should not impair the regulation of the legal profession where

mental health is an issue. 49 Okla.L.Rev. 353 (1996).

Cast adrift: Homeless mentally ill, alcoholic and drug addicted. 44 Cath.U.L.Rev. 551 (1995).

Cautions defense: Should I be afraid to guard vou? 5 Marg.Sports L.J. 279 (1995).

Disability discrimination by state and local government: Relationship between Section 504 of the Rehabilita-
tion Act and Title II of the Americans With Disabilities Act. Mark C. Weber, 36 Wm. & Mary L.Rev. 1089

(1995).
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28 C.FR. § 35.130

P

Effective:[See Text Amendments)

Code of Federal Regulations Currentness
Title 28. Judicial Administration
Chapter I. Department of Justice
NE Part 35. Nondiscrimination on the Basis of
Disability in State and Local Government Ser-
vices (Refs & Annos
"& Subpart B. General Requirements

= § 35.130 General prohibitions against
discrimination.

<For statute(s) affecting validity, see: 42 U.S.C.A.
12101 et seq.>

(2) No qualified individual with a disability shall, on
the basis of disability, be excluded from participation
in or be denied the benefits of the services, programs,
or activities of a public entity, or be subjected to dis-
crimination by any public entity.

(b)(1) A public entity, in providing any aid, benefit, or
service, may not, directly or through contractual, li-
censing, or other arrangements, on the basis of disa-
bility--

(i) Deny a qualified individual with a disability
the opportunity to participate in or benefit from
the aid, benefit, or service;

(ii) Afford a qualified individual with a disability
an opportunity to participate in or benefit from the
aid, benefit, or service that is not equal to that
afforded others;

(iii) Provide a qualified individual with a disabil-
ity with an aid, benefit, or service that is not as
effective in affording equal opportunity to obtain
the same result, to gain the same benefit, or to
reach the same level of achievement as that pro-
vided to others;

(iv) Provide different or separate aids, benefits, or
services to individuals with disabilities or to any
class of individuals with disabilities than is pro-
vided to others unless such action is necessary to
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provide qualified individuals with disabilities
with aids, benefits, or services that are as effective
as those provided to others;

(v) Aid or perpetate discrimination against a
qualified individual with a disability by providing
significant assistance to an agency, organization,
or person that discriminates on the basis of disa-
bility in providing any aid, benefit, or service to
beneficiaries of the public entity's program,

(vi) Deny a qualified individual with a disability
the opportunity to participate as a member of
planning or advisory boards;

(vii) Otherwise limit a qualified individual with a
disability in the enjoyment of any right, privilege,
advantage, or opportunity enjoyed by others re-
ceiving the aid, benefit, or service.

(2) A public entity may not deny a qualified in-
dividual with a disability the opportunity to par-
ticipate in services, programs, or activities that are
not separate or different, despite the existence of
permissibly separate or different programs or ac-
tivities.

(3) A public entity may not, directly or through
contractual or other arrangements, utilize criteria
or methods of administration:

(i) That have the effect of subjecting qualified
individuals with disabilities to discrimination on
the basis of disability;

(ii) That have the purpose or effect of defeating or
substantially impairing accomplishment of the
objectives of the public entity's program with
respect to individuals with disabilities; or

(iii) That perpetuate the discrimination of another
public entity if both public entities are subject to
common administrative control or are agencies of
the same State.

(4) A public entity may not, in determining the
site or location of a facility, make selections--

(i) That have the effect of excluding individuals
with disabilities from, denying them the benefits
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of, or otherwise subjecting them to discrimina-
tion; or

(ii) That have the purpose or effect of defeating or
substantially impairing the accomplishment of the
objectives of the service, program, or activity
with respect to individuals with disabilities.

(5) A public entity, in the selection of procure-
ment contractors, may not use criteria that subject
qualified individuals with disabilities to discrim-
ination on the basis of disability.

(6) A public entity may not administer a licensing
or certification program in a manner that subjects

" qualified individuals with disabilities to discrim-
ination on the basis of disability, nor may a public
entity establish requirements for the programs or
activities of licensees or certified entities that
subject qualified individuals with disabilities to
discrimination on the basis of disability. The
programs or activities of entities that are licensed
or certified by a public entity are not, themselves,
covered by this part.

(7) A public entity shall make reasonable mod-
ifications in policies, practices, or procedures
when the modifications are necessary to avoid
discrimination on the basis of disability, unless
the public entity can demonstrate that making the
modifications would fundamentally alter the na-
ture of the service, program, or activity.

(8) A public entity shall not impose or apply eli-
gibility criteria that screen out or tend to screen
out an individual with a disability or any class of
individuals with disabilities from fully and
equally enjoying any service, program, or activi-
ty, unless such criteria can be shown to be ne-
cessary for the provision of the service, program,
or activity being offered.

(c) Nothing in this part prohibits a public entity from
providing benefits, services, or advantages to indi-
viduals with disabilities, or to a particular class of
individuals with disabilities beyond those required by
this part.

(d) A public entity shall administer services, pro-
grams, and activities in the most integrated setting
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appropriate to the needs of qualified individuals with
disabilities.

(e)(1) Nothing in this part shall be construed to require
an individual with a disability to accept an accom-
modation, aid, service, opportunity, or benefit pro-
vided under the ADA or this part which such indi-
vidual chooses not to accept.

(2) Nothing in the Act or this part authorizes the
representative or guardian of an individual with a
disability to decline food, water, medical treat-
ment, or medical services for that individual.

(f) A public entity may not place a surcharge on a
particular individual with a disability or any group of
individuals with disabilities to cover the costs of
measures, such as the provision of auxiliary aids or
program accessibility, that are required to provide that
individual or group with the nondiscriminatory
treatment required by the Act or this part.

(g) A public entity shall not exclude or otherwise deny
equal services, programs, or activities to an individual
or entity because of the known disability of an indi-
vidual with whom the individual or entity is known to
have a relationship or association.

<Text of subsection (h) added by 75 FR 56178, ef-
fective March 15, 2011.>

(h) A public entity may impose legitimate safety re-
quirements necessary for the safe operation of its
services, programs, or activities. However, the public
entity must ensure that its safety requirements are
based on actual risks, not on mere speculation, ste-
reotypes, or generalizations about individuals with
disabilities.

[Order No. 3180-2010, 75 FR 56178, Sept. 15, 2010]

SOURCE: 56 FR 35716, July 26, 1991; 75 FR 56177,
Sept. 15, 2010, unless otherwise noted.

AUTHORITY: 5 U.S.C. 301; 28 U.S.C. 509, 510; 42
U.S.C. 12134.
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Medicaid Home and Community-Based Service Programs: Data Update

EXECUTIVE SUMMARY

Developing home and community-based service (HCBS) alternatives to institutional care
has been a priority for many state Medicaid programs over the last three decades. While
the majority of Medicaid long-term care dollars still go toward institutional care, the
national percentage of Medicaid spending on HCBS has more than doubled from 19
percent in 1995 to 41 percent in 2007. The recent financial crisis could impact the ability of
many states to provide Medicaid services to the growing number of people who rely on
the program for health and long-term care services. The ongoing debate about health
care reform could also affect Medicaid eligibility and services provided in home and
community-based settings. This report presents a summary of the main trends to emerge
from the latest (2006) expenditures and participant data for the three main Medicaid
HCBS programs: (1) optional 1915(c) HCBS waivers, (2) the mandatory home health
benefit, and (3) the optional state plan personal care services benefit. It also presents
findings on eligibility criteria, provider, service and waiting lists for all three programs, as
well as provider reimbursement rates for the home health benefit and the personal care
services benefit in 2008.

Key Findings:

e In 2006, overall spending on Medicaid HCBS increased 8 percent (Figure 1).
The overall growth in spending (including 1915(c) waivers, home health, and
personal care services) was 2 percentage points lower than the 10 percent growth
rate in 2005 and down from the 14 percent growth rate in 2004. Spending growth
on total HCBS programs in 2006 was led by the personal care program with 10
percent annual growth, followed by the waiver program and the home health
benefit at 8 percent and 5 percent increases respectively.

Figure 1
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There was a slight increase in total participants in Medicaid HCBS programs
with nearly 2.9 million individuals being served through these programs in
2006 (Figure 2). There was only a 1 percent increase in participants in 2006,
down sharply from the almost 7 percent increase in 2005 and 4 percent increase in
2004. More than 1.1 million individuals were served through HCBS waivers,
873,607 individuals received care through the home health benefit and 881,762
individuals received the personal care services benefit. Participation in the waiver
and home health program grew by 4 percent and 1 percent respectively even as
the number of waivers fell from 277 to 269. There was a 4 percent decline in the
number of individuals receiving personal care in 2006 compared to 2005, mainly
due to a large decline in the Texas program.

Figure 2

Growth in Medicaid Home and Comm.unity
Based Services Participants, by Program,
1999-2006
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In 2008, all states reported using cost controls on HCBS waivers such as
restrictive financial and function eligibility standards, enroliment limits, and
waiting lists. About 32 percent of reporting waiver programs used more
restrictive financial eligibility standards for HCBS waiver programs than for nursing
facilities. However, only 14 waivers used more restrictive functional eligibility
criteria for waivers than for institutional care. This year's survey also found a 19
percent increase in the number of persons on waiting lists for waiver services
(Figure 3). In 2008, 393,096 individuals were on waiting lists, up from 331,689 in
2007 and 280,176 in 2006. The average length of time an individual spent on a
waiting list ranged from 9 months for aged waivers to 32 months for MR/DD
waivers. More than half (56%) of states offering the personal care benefit had
some form of cost controls in place, with the majority utilizing service limitations.
Among home health programs, 27 percent of states had some form of cost control
related to expenditure or service restriction.
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Figure 3

Medicaid 1915(c) HCBS Waiver Waiting Lists,
by Enrollment Group, 2002-2008
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e The use of consumer direction was present in each of the three Medicaid
HCBS programs. Consumer direction can include initiatives such as consumer
choice in the allocation of their service budgets or the hiring and firing of service
providers. Consumer direction was allowed in most waiver states, with 71 percent
of waivers states allowing consumer direction in at least some of their waivers in
2008. In states with the optional state plan personal care program, 41 percent
allowed consumer direction. In contrast, the percentage of home health programs
allowing consumer direction within their program was 21 percent in 2008.

Over the past three decades, policy makers have responded to consumer preferences for
alternatives to institutional care, by expanding Medicaid HCBS programs. In 2006, the
number of Medicaid enrollees receiving HCBS services grew to almost 2.9 million, a 1
percent increase over the previous year. Although the number of Medicaid enrollees in
HCBS waivers also increased in 2008, the 31 percent increase in the number of
individuals on waiting lists highlights the demand for services, especially those serving the
MR/DD and aged/disabled populations. In addition, inter-state variations in Medicaid
HCBS programs and spending are stifl a concern. The growing number of states using
more restrictive financial or functional eligibility standards in their HCBS programs
compared to institutional care is at odds with the desire to serve more Medicaid
beneficiaries in community-based setting.

As the recession and accompanying state budget deficits continue, states will be faced
with new uncertainties for the provision of Medicaid HCBS services in the coming years.
The possibility of new 1915(i) and 1915(j) waivers under the Deficit Reduction Act, which
would allow states to provide HCBS as a state plan and to allow self direction of personal
care services in a state plan as well as the increased Federal Medical Assistance
Percentage (FMAP) provided for under the 2009 American Recovery and Reinvestment
Act may increase access to home and community based services but at the same time
place limits on services and costs. Therefore, targeted research is needed to investigate
the impact of cost controls on access, quality and overall Medicaid costs as well as the
differences in services and spending across states.

THE KAISER COMMISSION ON
Medicaid and the Uninsured




INTRODUCTION

Developing home and community-based service (HCBS) alternatives to institutional care
has been a priority for many state Medicaid programs over the past three decades. While
the majority of Medicaid long-term care dollars still go toward institutional care, the
national percentage of Medicaid spending on HCBS has more than doubled from 19
percent in 1995 to 41 percent in 2007." States have responded to consumer preferences
and the Supreme Court ruling in the Olmstead case, which confirms the discriminatory
nature of policies that lead to the unnecessary institutionalization of participants on public
programs such as Medicaid, in their efforts to direct state long-term care delivery systems
toward more community-based care.? In 2009, Medicaid enroliment grew by 5.4 percent
and expenditures grew by 7.9 percent, but the financial crisis and resulting recession is
expected to greatly impact the ability of many states to provide Medicaid services to the
growing number of individuals eligible for Medicaid. In fiscal year 2010, 48 states are
reporting a budget deficit and many states are expected to report such deficits well into
fiscal year 2011.% These fiscal problems will bring new uncertainties for the provision of
Medicaid HCBS in the coming years.

Over the last eight years, we have tracked the development of the three main Medicaid
HCBS programs: (1) optional 1915(c) HCBS waivers, (2) the mandatory home health
benefit, and (3) the optional state plan personal care services benefit. Beginning in 2002,
we also surveyed the policies, such as eligibility criteria and waiting lists that states use to
control spending growth in waiver programs. Starting from 2007, we expanded the policy
survey to include the home health benefit and the state plan personal care services
benefit. On these surveys, we collected data on eligibility criteria, provider and services
data as well as provider reimbursement rate data. This report presents a summary of the
main trends to emerge from the latest (2006) expenditures and participant data for the
three Medicaid HCBS programs, and findings from the survey of policies used on 1915(c)
waivers, the home health benefit and the optional state plan personal care services
benefit in 2008.

MEDICAID HCBS PARTICIPANTS AND EXPENDITURES

Medicaid Home Health, Personal Care Services, and 1915(c) Waiver Participants.
As noted above, there are three main ways a state can provide Medicaid HCBS: (1)
optional 1915(c) HCBS waivers, (2) the mandatory home health benefit, and (3) the
optional state plan personal care services benefit.

In 20086, all states and DC operated the Medicaid home health benefit while 48 states and
DC operated multiple HCBS waivers (Arizona and Vermont operate their Medicaid long-
term care program under a Section 1115 demonstration waiver). The number of states
actively offering the optional state plan personal care benefit in 2006 was 31, with
Louisiana the latest state to start a program in 2004. (Two states had approval for the
personal care benefit but did not have clients in their programs: Delaware and Rhode
Island).

In 20086, nearly 2.9 million individuals received Medicaid home and community-based
services (Figure 4, Table 1A). Participation in HCBS programs increased only 1 percent
between 2005 and 20086. This compares with the almost 7 percent increase in total
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Medicaid HCBS participants in the 2004 to 2005 period. Of those participants, 1,107,358
individuals were served through HCBS 1815(c) waivers, 873,607 individuals received care
through the home health benefit, and 881,762 individuals received personal care services
through the optional state plan benefit (Table 1B, 1C, and 1D).

Figure 4

Medicaid Home and Community-Based
Services Participants, by Program, 2006
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Between 1999 and 20086, the number of individuals receiving Medicaid home and
community-based services grew steadily each year by an average of 6 percent (Table 1A
and Figure 5), which was more than the 4.3 percent average annual increase in total
Medicaid enrollment in the same period.? The higher growth in HCBS participants
compared to total Medicaid participants indicates a growing demand for Medicaid HCBS
services.

Over the 1999 to 2006 period there was, however, great inter-state variation in average
Medicaid HCBS participant annual growth rates ranging from large increases in Nevada
(22 percent), Hawaii and North Carolina (20 percent), to reductions in New Hampshire (-5
percent), Arkansas, Connecticut and South Carolina (-1 percent). Declines in these states
may be due to fiscal deficits, policy changes or a reduction in services over the study
period that curtailed Medicaid HCBS participation through discretionary cost control
methods or legislative orders.
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<< STATUTES-AT-LARGE PAGE BREAKS ARE NOT YET AVAILABLE FOR THIS DOCUMENT >>

PL 101-508 (HR 5835)
November 5, 1990
OMNIBUS BUDGET RECONCILIATION ACT OF 1990

An Act to provide for reconciliation pursuant to section 4 of the concurrent resolution on the budget for fiscal year
1991.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Omnibus Budget Reconciliation Act of 1990".
SEC. 2. TABLE OF TITLES.

Title I. Agriculture and related progratms.

Title II. Banking, housing, and related programs.

Title I11. Student loans and labor provisons.

Title IV. Medicare, medicaid, and other health-related programs.
Title V. Income security, human res/ourccs, and related programs.
Title VI. Energy and environmental programs.

Title VIIL Civil service and postal service programs.

Title VIIL Veterans' programs.

Title IX. Transportation.

Title X. Miscellaneous user fees and other provisions.
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(c) Effective Date.--This section shall take effect on the date of the enactment of this Act and shall apply with respect
to--

(1) personal care services fux;nished before such date pursuant to regulations in effect as of July 1, 1989; and
(2) such services furnished before October 1, 1994.
SEC. 4721. MEDICAID COVERAGE OF PERSONAL CARE SERVICES OUTSIDE THE HOME.

<< 42 USCA § 1396d >>

(a) In General.--Section 1905(a)(7) (42 U.S.C. 1396d(2)(7)) is amended by striking "services" and inserting "services
including personal care services (A) prescribed by a physician for an individual in accordance with a plan of treatment,
(B) provided by an individual who is qualified to provide such services and who is not a member of the individual's
family, (C) supervised by a registered nurse, and (D) furnished in a home or other location; but not including such
services furmished to an inpatient or resident of a nursing facility”.

<< 42 USCA § 1396d NOTE >>

(b) Effective Date.--The amendment made by this section shall become effective with respect to personal care services
provided on or after October 1, 1994.

<< 42 USCA § 1396d >>

SEC. 4722. MEDICAID COVERAGE OF ALCOHOLISM AND DRUG DEPENDENCY TREATMENT SER-
VICES.

Section 1905(a) of the Social Security Act is amended by adding at the end the following new sentence: "No service

(including counseling) shall be excluded from the definition of 'medical assistance' solely because it is provided as a
treatment service for alcoholism or drug dependency.”.

SEC. 4723. MEDICAID SPENDDOWN OPTION.

<< 42 USCA § 1396b >>

(a) In General.—-Section 1903(£)(2) (42 U.S.C. 1396b(f)(2)) is amended by--

(1) inserting "(A)" after "(2)"; and

(2) by adding before the period at the end the following: "cr, (B) potwithstanding section 1916 at State option, an
amount paid by such family, at the family's option, to the State, provided that the amount, when combined with costs
incurred in prior months, is sufficient when excluded from the family's income to reduce such family's income below
the applicable income limitation described in paragraph (1). The amount of State expenditures for which medical
agsistance is available under subsection (a)(1) will be reduced by amounts paid to the State pursuant to this subpara-

graph.”

<< 42 USCA § 13962 >>
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