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I. INTRODUCTION.

DRW’s appearance in this case is the Guardians’ best argument for
the necessity of Guardian advocacy of the best interests of Sandy and
Rebecca. On one hand DRW argues it is uniquely suited to protect their
best interests, DRW’s Amicus Curiae Brief in Support of [DSHS’s]
Response and Cross-Appeal, at Pages 18-20 (DRW Brief, 18-20) and on
the other hand says that Sandy and Rebecca retain rights they can never
exercise to DRW’s detriment, DRW Brief, 13-14 (arguing Sandy and
Rebecca retain political rights of expression and guardian cannot exercise
those rights). The Guardians rely on the Declarations filed in the case,
which set forth the undisputed facts. CP 130-45; 192-95; 196-202.

The Guardians must advocate against DRW’s absolutist integration
view. It may be best for DRW and other developmentally disabled
individuals to promote that viewpoint to the world, but DRW does not
represent the best interests of Sandy and Rebecca by doing so. The
“disability community”, in DRW’s view, is the mainstream community,
not the minority of severely disabled who live at Fircrest.

DRW insults the Guardians for their hard work, but receiving
guardian fees for guardianship services does not constitute a conflict of

interest. The Guardians’ exercise of Sandy’s and Rebecca’s rights against



violation of their best interests of Sandy is informed by public policy, law
and by the facts. The Guardians protect the best interests by exercise the
right to petition to all branches of government.

II. RESPONSE TO MOTION TO APPEAR.

DRW’s appearance here is a clear violation of federal policy and
jeopardizes federal funding. Under federal law, in order to receive federal
funding, the State shall have in effect a system to “protect and advocate
the rights of individuals with developmental disabilities”. 42 U.S.C. §
15043(a)(1). Opposition to rights can never be protection and advocacy
of those rights. This legislative session, DRW opposed equal rights for
residents of ICF/MR. Sandy and Rebecca are both residents of ICF/MR.
Rights of residents under federal regulations are recognized as conditions
of federal matching funds, not substantive individual rights. See, e.g., 42
C.F.R. § 483.400 et seq. Similarly, Chapter 70.129 RCW (“Long-Term
Care Resident Rights™) omits rights for residents of Intermediate Care
Facilities for the Mentally Retarded (ICF/MR), though recognizes rights
for other long term care arrangements. DRW lobbied against adding
ICF/MR residents to the statute. The long-standing right to hearing on
transfers of residents from one facility to another -- based on the best
interests standard -- was stripped from them in 2004 by administrative

regulation. Chapter 388-837 WAC. But see RCW 72.33.220 (repealed);



RCW 71A.10.902 (re-enacted).

This failure of DRW to protect and advocate rights for Sandy and
Rebecca -- and in fact oppose those rights -- is not an isolated event. It is
an ongoing pattern. They have advocated time and time again against
residents of residential habilitation centers, which include ICE/MR.
Before the Legislature, they insist ICFs/MR should be closed and residents
should be forcibly moved into private care. DRW not only fails to protect
and advocate their rights, but actively opposes their rights and best
interests, which violates federal law and jeopardizes federal funding.

DRW is charged to protect and advocate the “right to appropriate
treatment, services, and habilitation for such disabilities, consistent with
[the policies in] section 15001(c) of this title.” 42 U.S.C. § 15009(a)(1).
Section 15001(c) includes, in relevant part, the following rights:

First, services shall be provided in an “individualized manner”, 42
U.S.C. § 15001(c)(2). DRW makes group identity rights arguments, and
equates integration with freedom, autonomy, and choice. The Guardians
review individual habilitation plans (IHPs) for each of these individuals,
and evaluate the individual needs of Sandy and Rebecca with their best
interests in mind. DRW looks at nationwide trends without regard to

whether or not Sandy and Rebecca will benefit from private care.



Second, “[I]ndividuals with developmental disabilities and their
families are the primary decisionmakers regarding the services and
supports such individuals and their families receive, including regarding
choosing where the individuals live from available options, and play
decisionmaking roles in policies and programs that affect the lives of such
individuals and their families”, 42 U.S.C. § 15001(c)(3) (emphasis added).
DRW’s arguments concerning rights falls apart because it conveniently
argues that choice and autonomy and freedom should be respected when it
comes to choosing alternative residential arrangements, but those values or
rights should not be respected when it comes to choosing to receive
ICF/MR services. The policy of choice is discussed later in this Brief.

Third, “[S]ervices, supports, and other assistance shall be provided
in a manner that demonstrates respect for individual dignity, personal
preferences, and cultural differences”, 42 U.S.C. § 15001(c)(4). Once
again, it is remarkable how DRW supported Fircrest downsizing in 2004
which likely resulted in 3 deaths and untold suffering. The Guardians
sought and received recovery by bringing an action under the Abuse of
Vulnerable Adults statute, Chapter 74.34 RCW. One wonders why DRW
was supporting an effort that ultimately caused harm against Sandy and
other residents who were relocated. Their absolutist integration approach

engenders harm which is not in Sandy’s and Rebecca’s best interests.



Fourth, “[I]ndividuals with developmental disabilities have access
to opportunities and the necessary support to be included in community
life, have interdependent relationships, live in homes and communities,
and make contributions to their families, communities, and States, and the
Nation”, 42 U.S.C. § 15001(c)(8). An RHC is a community and should be
fostered and supported. Institutions are Constitutionally required to be
fostered and supported by the State. Wash. const. art. XIII. DRW wants
to destroy that community.

RHCs (residential habilitation centers created under Article XIII)
create an environment for individuals, and that environment provides a
baseline of safety and security and care which serves not only the best
interests of the residents but is also a standard to be applied in other
environments. See 42 U.S.C. § 15009(a)(4) (right to standards of ICF/MR
as baseline for other residential programs). A link or access point between
those best interests and the wider world is preferable. But this
presupposes a meaningful wider world exists for the individual. As noted
by Justice Blackmun:

For many mentally retarded people, the difference between

the capacity to do things for themselves within an

institution and total dependence on the institution for all of

their needs is as much liberty as they ever will know.

Youngberg v. Romeo, 457 U.S. 307, 102 S.Ct. 2452. 73 L.Ed.2d 28 (1980)



(Blackmun, J., concurring). This is not to say that existing access points
to the wider world are closed, or that new access points are ignored. Nor
is it to say that the community represented in RHCs is closed to access by
others living in the wider world. What is means is that access to a wider
world for certain individuals, including Sandy and Rebecca, may be
meaningless to them, while retaining their baseline environment of safety,
security and community is paramount. It is in this context that DRW sees
not individuals, but bricks and mortar. It wishes to tear down and destroy
the environment, rather than protect, nurture, and improve it and those
who live within it. It is blinded by its own ideology. It failed to advocate
against the recent closure of swimming pools at Fircrest School and
Rainier School. This was one significant link for residents to have access
to the wider community and vice versa. DRW does not care about that if
its ideology is not served.

DRW is not only blind to the community represented in RHCs, it closes

its eyes to legal authority on point. Though citing to Olmstead v. LC,

527 U.S. 581, 119 S.Ct. 2176 (1999), DRW ignores the more prescient
holding of the case. The U.S. Supreme Court did not adopt an absolutist
approach, but rather a more even-handed legal policy which does not
require closure of ICFs/MR or any appropriate institutions. The Olmstead

case is discussed further below.



DRW fails to protect and advocate for Sandy’s and Rebecca’s
community. Rather, DRW seeks to destroy that community, suppress
their viewpoint, and impose its own viewpoint of community on them.

Fifth, “[I]ndividuals with developmental disabilities need to have
access to and use of recreational, leisure, and social opportunities in the
most integrated settings, in order to enrich their participation in
community life”, 42 U.S.C. § 15001(c)(12). In the most recent legislative
session, budget cuts of therapeutic as well as recreational use of swimming
pools at Fircrest and Rainier School occurred. DRW does not advocate
for continued services at ICFs/MR or for an adequate budget for ICFs/MR.

In addition, DRW appears to have a personal axe to grind with
respect to the Guardians in this case. In 2004, one of the Guardians
requested DRW’s assistance with respect to an incapacitated person that
the Guardians placed in an alternative residential arrangement. DRW
(then known as WPAS) refused assistance to the incapacitated person
because DRW had filed an amicus curiae brief in the case of Parsons v.
DSHS, 129 Wn.App. 293, 118 P.3d 930 (2005). DRW refused to provide
advocacy to an individual who needed support in the wider community
because DRW took a legal position against the Guardians in another
unrelated case. 2004 Letters from WPAS to Hardman, Appendix A

(App A).



Sixth, federal law also requires that the advocacy system created
by the State “shall . . . be independent of any agency that provides
treatment, services or habilitation to individuals with developmental
disabilities”. 42 U.S.C. § 15043(a)(2)(G). DRW appears here as an
instrumentality of the State with no distinct judgment from that of DSHS.
Indeed, DRW claims the Guardians have a self-serving interest in
guardian fees that renders any rational decisions as guardian irrational.
This has no authority in law or in the facts in this case, and DRW can cite
none. The facts supporting the fee request were undisputed. The
allegations in the DRW Brief regarding this are not supported by facts.

The payment of compensation to a guardian does not constitute a
conflict of interest because guardians are entitled to compensation for
reasonable and necessary services. DRW merely parrots the DSHS
position against guardians. Again, whenever an issue is related to the
existence of RHCs, DRW defends DSHS and appears not as a friend of the
court, but as a friend of DSHS.

Its longtime, conjoint effort with DSHS consistently undermines
Sandy’s and Rebecca’s rights under Section 15001(c). More to the point, it
demonstrates the necessity of the Guardians’ advocacy for Sandy’s and
Rebecca’s best interests with legislative and executive branch officials.

Seventh, and finally, DRW is also charged under federal law with



a responsibility to “educate policymakers”, 42 U.S.C. § 15043(a)(2)(L).
DRW has taken its role of education to a whole new level. It excludes any
education of legislators or executive branch officials about rights of
residents of RHCs. It advocates in courts (including here) that only one
viewpoint should be heard -- its own.

The Guardians are given the power by state law to stand in the
shoes and speak for Sandy and Rebecca and speak about their rights and
best interests. DRW wants the Guardians to have less power and
effectiveness so that legislators will not hear any viewpoint opposed to
their own. This is troubling not only because Sandy’s and Rebecca’s
rights are trampled upon, but federal funding is provided to the State, and
those funds are being used to perpetuate manifest injustice here.

DRW believes legislators should get only one opinion and one
point of view on an issue of controversy -- their own paternalistic one.
Any viewpoint arising from Sandy’s and Rebecca’s best interests should
be suppressed and legislators should not hear it. It is they -- and not the
Guardians -- who come to this Court with a conflict of interest. They seek
to suppress a viewpoint opposed to their own. They ask that the
Guardians have less power and effectiveness so that legislators will not
hear any viewpoint opposed to their own.

DRW should be making all these rights arguments on behalf of



Sandy and Rebecca. DRW should argue and educate that downsizing
harmed individuals forcibly moved in 2004. DRW should argue and
educate for enhancement of community at RHCs, not to tear down and
destroy peoples’ lives. DRW should argue for individual choice, not
reflexively impose alleged nationwide trends. DRW should argue for
support and services and benefits of RHC residents, including recreational
rights. DRW should educate legislators about all viewpoints, not just
| their own. DRW should welcome guardianship advocacy of the best
interests of Sandy and Rebecca, not seek to suppress them. This is odd
behavior for a protection and advocacy agency. DRW has abdicated its
responsibilities under federal law. Indeed, its appearance here is contrary
to all these federal law policies.

In the context of RAP 10.6(b)(1), DRW appears in this case to
advocate its own interest, and the interests of DSHS, and not those of
Sandy and Rebecca and other residents of RHCs. Advocating its own
associational interest as opposed to those of Sandy and Rebecca means its
Motion is in substance a motion to intervene (assuming without agreeing it
has standing to do so). Advocating for DSHS’s interests against those of
Sandy and Rebecca is contrary to federal law. Either way you look at it,

DRW?’s appearance here violates federal policies.
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With regard to familiarity with the issues, RAP 10.6(b)(2), DRW does not
have familiarity with guardianship law and has no assistance to provide to
the court on that issue. It has nothing to offer on the Medicaid or other
financial issues raised. The issue of deinstitutionalization is not relevant to
the issues raised on appeal. DRW has no expertise concerning the
exercise of free speech rights of residents of RHCs against DSHS because
it does not advocate on behalf of these residents in any event.

To the extent DRW raises specific issues, RAP 10.6(b)(3), none of
the aspersions cast against the Guardians contained in the DRW Brief are
supported by facts. The Guardians have not been afforded an evidentiary
hearing or trial on these issues. The sum and substance of DRW’s
argument appears to be that its ideology of deinstitutionalization is
paramount to the Constitutional rights of Sandy and Rebecca to access
justice from executive and legislative branches of government through
their Guardian. A Constitutional case implicates the public interest and it
is a basic tenet of the adversarial system that rights should not be affected
without affording those asserting rights a hearing.

If additional argument is necessary, RAP 10.6(b)(4), it should have
been made before the guardianship court and not here. DRW'’s allegation
additional argument is necessary implies that DRW has specific facts and

knowledge regarding Sandy’s care and Rebecca’s care that would tie into
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its ideological claim of absolutist integration. In fact, DRW has no set of
facts to offer regarding Sandy and Rebecca in this case which support its
claim, and its claim is unsupported by the undisputed facts in this case.

In conclusion, DRW’s appearance in this matter epitomizes its
historical failure to adequately protect and advocate the rights of Sandy
and Rebecca. Accordingly, the Motion to Appear as Amicus Curiae
should be denied. Because it represents its own interests here, DRW
should have intervened to the extent it has standing to do so. If the
Motion to Appear as Amicus Curiae is granted, DRW is supporting the
interests of DSHS against the asserted rights and interests of Sandy and
Rebecca. Regardless of its status, the Court should declare that DRWs
appearance here is in direct conflict with federal law.

In any event, DRW’s wholesale surrender of its role as advocate
and protector of rights of residents of RHCs not only violates federal law
and potentially federal funding, but demonstrates the Guardians correctly
sought authority from the Court to advocate Sandy’s and Rebecca’s best
interests against the collective efforts of DSHS and DRW to impose an
absolutist ideology.

III. RESPONSE TO DRW’S BRIEF.

The Guardians incorporate the foregoing by reference as if fully set

forth herein. DRW is not “uniquely situated to advocate” for Sandy and

12



Rebecca, DRW Brief, at 18-20. Indeed, it does not seem to be aware of
how its viewpoint fails to square with legal policy, meaning public policy
enunciated in court cases and statutes. Those sources of law demonstrate
that DRW’s absolutist approach not only might cost lives, but is incorrect.
Trends towards integration originated from horrible conditions in past
decades, and continued because of the efforts of moderately disabled
individuals and their advocates, greatly improving the conditions and
services provided in facilities like ICFs/MR.

A. Public Policy.

Legal policy -- meaning public policy enunciated in court cases
and statutes -- demonstrates that DRWs absolutist approach is incorrect.
Indeed, the Guardians’ advocacy against violation of best interests by
DSHS and DRW is necessary and appropriate.

1. The Medicaid Program (Generally)1

Each State must administer the Medicaid program in the “best

! Understanding the federal requirements of the Medicaid Act “present as
complex a legislative mosaic as could possibly be conceived by man”, City of
New York v. Richardson, 473 F.2d 923, 926 (2nd Cir. 1973). Indeed, “clarity is
recognized as totally absent from the Medicare and Medicare statutes”, Beverly
Community Hospital Assn. v. Belshe, 132 F.3d 1259, 1266 (9th Cir. 1997) cert
denied 119 S.Ct. 334 (1998). Medicaid statutes and regulations are “among the
most completely impenetrable texts within human experience” constituting a
“dense reading of the most tortuous kind”, Rehabilitation Ass'n of Va., Inc. v.
Kozlowski, 42 F.3d 1444, 1450 (4th Cir. 1994).

13



interests of the recipients.” 42 U.S.C. § 1396a(a)(19). The Act and its
implementing regulations must be construed liberally in favor of the
Medicaid recipient. Cristy v. Ibarra, 826 P.2d 361 (Colo. Ct. App. 1981).

Costs of the Medicaid program are shared by federal and state
governments, with the federal government contributing more than % of the
cost of services in Washington. A state is not obligated to participate in
the Medicaid Program. If it does elect to participate, however, it must
operate its program in compliance with federal statutory and regulatory
requirements. 42 U.S.C. § 1396a. Washington has chosen to participate
in the Medicaid Program. The program is administered at the federal
level by the Center for Medicare and Medicaid Services (CMS) (formerly
known as Health Care Financing Administration or HCFA). Federal
regulations are codified at 42 C.F.R. Parts 430-456. Acting within federal
guidelines, each state establishes a Medicaid State Plan. States also
implement the Medicaid program with Constitutional provisions,
legislation, and administrative regulations.

2. Intermediate Care Facilities for the Mentally Retarded.

The Medicaid Program makes “medical assistance” available. 42
U.S.C. § 1396a(a)(10). “Medical assistance” means payment of part of or
all of the cost of . . . care and services . . . [including] services in an

intermediate care facility for the mentally retarded. . . .” 42 U.S.C. §
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1396d(a)(15). Intermediate care facilities for the mentally retarded
(ICF/MR) program is an optional Medicaid service authorized by Title
XIX. 42 U.S.C. § 1396. ICF/MRs provide residential, health and
rehabilitative services for individuals with mental retardation. As an
optional service under federal law, it must comply with all federal
requirements for providing that service. Federal statutes and regulations
require that individuals in ICF/MR receive active treatment including
habilitation, occupational therapy, speech therapy and physical therapy.
42 U.S.C. § 1396d(d); 42 C.F.R. § 483.45.

3. Home and Community Based Waivers.

In 1981, Congress created the Home and Community-Based
Waiver Program in order that individuals otherwise cared for in a nursing
home or in an ICF/MR receive services in their own homes and home-like
settings. 42 U.S.C. § 1396n (Section 1915(c) of the Social Security Act).
“Section [1396n] permits States to offer, under a waiver of statutory
requirements, an array of home and community-based services that an
individual needs to avoid institutionalization.” 42 C.F.R. § 441.300.

Under a waiver, States may include as “medical assistance” the
cost of home or community-based services which, if not provided, would
require care to be provided in a nursing home or ICF/MR. 42 U.S.C. §

1396n(c); 42 C.F.R. § 435.217. Under the waiver, monetary respite is
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available for caregivers which enables family members and others to
provide care. Individuals in need of ICF/MR services are eligible for the
HCBW. Room and board are not paid by Medicaid except to provide
respite care and where room and board is provided by an unrelated
caregiver whose presence is necessary to avoid institutionalization. 42
U.S.C. § 1396n; 42 C.F.R. § 441.310(a)(2).

The HCBW provides for an individual support plan designed to
meet the individual’s needs for health and rehabilitative services in a home
or in a small home-like setting. The program contemplates personal
privacy and basic freedom to make choices, including when to go to bed
and when to wake up. Participants may to the extent able plan menus,
grocery shop and cook. Ideally, individuals live in residential
neighborhoods and have the opportunity to participate in a wider range of
community activities than those at an ICR/MR.

Federal law sets a ceiling for funds used under the HCBW. The
law requires “the average per capita expenditure estimated by the State in
any fiscal year for medical assistance provided with respect to such
individuals shall not exceed 100 percent of the average per capita
expenditure that the State reasonable estimates would have been made in
that fiscal year . . . if the waiver had not been granted . . . .” 42 U.S.C. §

1396n(c)(2)(D). Thus, federal law permits States to fund HCBW up to the
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same average rate as ICF/MRs. Once all ICF/MRs are closed, this
payment rate to providers will undoubtedly drop.

Congress further provided that a HCBW program shall not be
granted in the State Plan unless the State provides assurances that
“necessary safeguards (including adequate standards for provider
participation) have been taken to protect the health and welfare of
individuals provided services under the waiver . ...” 42 U.S.C. §
1396n(c)(2)(A); 42 C.F.R. § 441.302(a). These safeguards must include
“adequate standards for all types of providers that provide services under
the waiver.” 42 C.F.R. § 441.302(a).

Individuals in ICF/MR do not receive SSI cash benefits. Like
Sandy and Robin, residents of ICF/MR receive their cash benefits for
other programs and are nevertheless eligible for ICF/MR services.
Individuals under the Home and Community-Based Waiver are entitled to
$ 674 per month in SSI cash benefits, or may receive a cash benefit from
other entitlement programs. HCBW residents apply their own income to
room and board because Medicaid funds cannot pay for room and board,
but certain home supports may be used to pay for room and board.

4. Freedom of Choice.

Under Medicaid law, individuals likely to require the level of care

of a hospital, nursing facility, or ICF/MR are to be informed of choices
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they have:

such individuals . . . are informed of the feasible

alternatives, if available under the waiver, at the choice of

such individuals, to the provision of inpatient hospital

services, nursing facility services, or services in an

intermediate care facility for the mentally retarded . . . .

42 U. 8.C. § 1396n(c)(2)(C) (emphasis added). In order to participate in
the HCBW program, States must provide assurance that when a recipient
is determined to be likely to require the level of care in an ICF/MR, the
recipient or his or her legal representative will be informed of feasible
alternatives available under the waiver, and given the choice of either
institutional or waiver services. Doe v. Chiles, 136 F.3d 709, 721, n. 21
(11th Cir. 1998).

A State Plan is in violation of 42 U.S.C. § 1396n(c)(2) if it
provides no meaningful choice between waiver services and the ICF/MR
services. In other words, a HCBW option is no option at all when all
ICF/MRs are closed and there is no assurance that there are available
supports and services which will meet individualized needs of current
residents of such ICF/MRs. There are two relevant points.

One, the State does not provide meaningful choice. Compare
“Medicaid and Long-Term Care Services for Adults”, App. B. with RCW
74.39A.005 (“the public interest would be served by a broad array of long-

term care services that support persons who need such services at home or

18



in the community when practicable and that promote individual autonomy,
dignity, and choice”, and with RCW 71A.12.020(1) (DSHS to provide
eligible individuals with services “suited to the person’s needs . . . D).

Second, the unavailability of ICF/MR programs nationwide has led
to ongoing litigation over the years because of waiting lists for waiver
services. Human Services Research Institute, Status Report: Litigation
Concerning Home and Community Services for People with Disabilities,
May 23, 2007, App. C. Still, an applicant for DD services who is
otherwise qualified is entitled to either ICR/MR services or waiver
services within 90 days. Doe, 136 F.3d at 723. DRW would apparently
prefer an applicant go without services entirely rather than given the
meaningful choice of ICF/MR services.

In summary, federal Medicaid law thus provides for a choice
between ICF/MR services and home and community-based waiver
services. DSHS and DRW deny this legal policy when they impose their
own viewpoint on others.

S. Americans with Disabilities Act (ADA) and Olmstead.

On July 12, 1990, Congress enacted the American with Disabilities
Act, 42 U.S.C. § 12101, et seq (ADA) finding “historically, society has
tended to isolate and segregate individuals with disabilities, and, despite

some improvements, such forms of discrimination against individuals with
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disabilities continue to be a serious and pervasive social problem.” 42
U.S.C. § 12101(a)(2). Further, “discrimination against individuals persists
in. .. institutionalization . . . and access to public services.” 42 U.S.C. §
12101(a)(3). Finally, “individuals with disabilities continually encounter
various forms of discrimination, including outright intentional exclusion, .
. . segregation, and relegation to lesser services, programs, activities,
benefits, jobs, or other opportunities.” 42 U.S.C. § 12101(5). Congress
identified that individuals with disabilities are a “discrete and insular
minority” who face unequal treatment and relegation to a position of
“political powerlessness”. 42 U.S.C. § 12101(7).

An obvious and major purpose of the ADA is to provide a mandate
for the elimination of discrimination. Discrimination includes segregation,
and federal regulations require that “[a] public entity shall administer
services, programs, and activities in the most integrated setting appropriate
to the needs of qualified individuals with disabilities.” 42 C.F.R. §
35.130(d).

There is no dispute that the integrationist approach has been
successful and is appropriate in many cases. The question is whether or
not this approach is absolute. DRW contends every developmentally
disabled person must be deinstitutionalized and integrated into the

community. The Guardians claim -- more reasonably -- that the
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integration mandate is not absolute.

The appropriateness of the residential arrangement depends on the
individual needs of the individual. Though Olmstead says persons with
disability must be permitted the option to leave institutions, or else that
can be discrimination under ADA it not permitted to leave, Olmstead does
not require closure. Olmstead held:

Unjustified isolation, we hold, is properly regarded as

discrimination based on disability. But we recognize, as

well, the States’ need to maintain a range of facilities for

the care and treatment of persons with mental disabilities,

and the States' obligation to administer services with an

even hand.

Olmstead, 527 U.S. at 597 (emphasis added). This “reflects two evident
judgments”, concluded the Court. Id., at 600. They were those “who can
handle and benefit from community settings” should be placed there
because institutional placement “severely diminishes the everyday life
activities of individuals.” Id. at 601. The second “judgment” should be
read in the light of the first. If a person cannot enjoy a community
placement, the restrictions of an institution are medically necessary, as the
Court carefully pointed out next:

We emphasize that nothing in the ADA or its implementing

regulations condones termination of institutional settings

for persons unable to handle or benefit from community

settings. . . .
Id, at 601-02. Accordingly,
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[T]he State generally may rely on the reasonable

assessments of its own professionals in determining

whether an individual ‘meets the essential eligibility

requirements’ for habilitation in a community-based

program. Absent such qualification, it would be

inappropriate to remove a plaintiff from the more

restrictive setting.

Id., at 602 (emphasis added). The Court illustrated this conclusion with
two citations: deference to “the reasonable medical judgments of public
health officials”, and the reminder, “Nor is there any federal requirement
that community-based treatment be imposed on patients who do not desire
it.” Id.

Olmstead does not require that Sandy and Rebecca to be
“deinstitutionalized”. Instead, Olmstead recognizes explicitly or
implicitly the following factors /imiting the integration approach:

(1) a State may maintain a “range of facilities” or continuum of
care;

(2) it is inappropriate under the ADA for a State to remove a
person from a more restrictive setting for non-medical reasons (e.g.,
downsizing for budgetary reasons);

(3) the choice to reject treatment in the wider community;

(4) only those who handle and can benefit from services in the

wider community should be placed there.

Other cases considering the question opined similarly. See
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Halderman v. Pennhurst State Hospital, 612 F.2d 84, 114 (3rd Cir.1979)
reversed 457 U.S. 1 (1981) (rejecting absolute integration and recognizing
the need “institutionalization of patients for whom life in an institution has
been found to be the least restrictive environment in which they can
survive”.) (emphasis added); Williams v. Wasserman, 164 F. Supp. 2d
591, 636-38 (D.Md. 2001) (no violation of the ADA when state
institutions retained as as viable option for those who do not benefit from
other residential arrangements).

DRW?’s views Olmstead with one eye opened and one eye closed.
It sees only those portions of the opinion that supports integration, but is
blind to the limits on integration that are clearly intended to protect the
legal and equitable interests of persons like Sandy and Rebecca. DRW’s
absolutist approach makes it unable to adequately protect and advocate for
Sandy’s and Rebecca’s rights in any case of residents of institutions.

There is a right to live in the world, and there is a right to live out
of it. Historically, segregation led to poor conditions and subordination.
Today, adequate services and positive recognition are afforded. There is
no reason to deny appropriate services so long as there is no intention to
degrade or demean individuals. Ruth Colker, Anti-Subordination Above
All: A Disability Perspective, Notre Dame L.Rev. 1415 (2007), App. D.

DRW has provided no evidence that Sandy and Rebecca are worse
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off as residents of Fircrest School. None of the evidence they cite is
specific to Sandy or Rebecca. And the “outcome” studies it relies on to
show safety in the community, DRW Brief at 5-7, focus on persons who
are moderately healthy and mild to moderately disabled, not individuals
with more pervasive support needs.

6. Article XIII - A Constitutional Duty of Care?

Atrticle XIII requires that institutions for the developmentally
disabled “shall” be fostered and supported by the State. This provision
Constitutionally establishes the provision of services at residential
habilitation centers (RHCs). There is a Constitutional duty of care
because the Constitutional mandate for institutional services necessarily
implies those services will be provided to those who are eligible in those
institutions. Hugh Spitzer, Care for the Mentally Ili: Washington's
Constitutional Obligation, WSPA Journal Jan/Feb 1999, and Dan Okada,
An Analysis of Article XIII of the Washington State Constitution: What
Duties Does the Article Impose on Washington to Care for Its Mentally Il
(unpublished), App. E.

Underfunding of either ICF/MR services or HCBW services
negates meaningful choice of services in the other. A State cannot provide
services solely in segregated settings; it must provide services to both

ICF/MR and HCBW services. In this State, Art. XIII requires
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“institutions” (but not community services) for the developmentally
disabled be fostered and supported, and the ADA requires States to
provide a wider community option if appropriate. The choice to receive
care at Fircrest School is one with Constitutional implications; the choice
to receive HCBW services is not. Unfortunately, many are under the
impression that costs for services in the waiver program are less
expensive, but that is not true. Cost Comparisons of Community and
Institutional Residential Settings: Historical Review of Selected Research,
Mental Retardation, Vol. 41, No. 2, 103-122 (2003), and January 2008
Update. App. F.

In order to best effectuate a Constitutional duty of care, the best
interests of Sandy and Rebecca must be considered, i.e., their right to
receive pervasive care in a Constitutionally recognized care facility is
suitable to their needs and necessary for their survival. Closure of Art.
X111 institutions does not comport with the Constitutional duty to foster
and support them.

In conclusion, Article XIII requires fostering and supporting
institutions for the developmentally disabled. DRW’s extreme integration
approach necessarily means every RHC will be closed and all residents
integrated into alternative residential arrangements, rendering superfluous

the Constitutional mandate.
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8. Conclusion.

Medicaid, ADA, and Article XIII are harmonious. Medicaid
contemplates an opportunity of choice for ICF/MR services, and the ADA,
though expressing a preference for integration, does not make that
mandate absolute. Olmstead recognizes limits on integration that DRW
refuse to recognize. Finally, Art. XIII provides a Constitutional basis for
providing ICF/MR services if not a Constitutional duty of care in them.

DRW claims that the Guardians seek to reject the “support” in the
disability community and government for their program of absolute
integration. DRW Brief, at 20. Given the historical facts outlined in the
Guardians’ Declarations, one can only cringe at the prospect of what
additional “support” might be provided by DRW or DSHS next since
together they perpetuate an unchangeable viewpoint which does not
square with legal policy and invites future litigation.

The Guardians are hopeful some day that DRW will re-evaluate its
divisive position and stop tapping into federal tax dollars to promote an
absolute viewpoint. The Guardians are hopeful that some day DRW will
shift its resources to another battle, and join with guardian and parent
groups and others who are concerned about the minority population of
severely disabled, and fight for equal and adequate funding for all

developmentally disabled no matter where they live.
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B. Sandy and Rebecca Have Substantive “Rights”

Sandy and Rebecca have “rights”, and in particular a right to
petition the government as against the interests of DSHS and DRW who
violate those interests.. DRW apparently agree that Sandy and Rebecca
have a right to petition. However, their claim is that the Guardian may not
exercise constitutional rights because it means taking them away from the
Sandy and Rebecca and giving them to the Guardians. DRW Brief, at 11-
14.

DRW’s argument certainly applies with respect to the nearly 95-
97% of individuals with developmental disability. Congressional goals
about equality of opportunity, full participation, independent living, and
economic self-sufficiency as support for participation in a wider
community are laudable. However, these are false goals for persons with
severe disability who make up 1-3% of all developmentally disabled. CP
13. As integration has proceeded, the percentage of the populations of
ICF/MRs comprised of persons with severe and profound disability has
increased. As of 2000, 85% of the total population of 1,128 consisted of
the severely and profoundly mentally retarded, while only 13.6% were
mild and moderately mentally retarded. Charlie Lakin, David Braddock
and Gary Smith, Large State Residential Facililties: Status and Trends in

Population Characteristics as of June 30, 2000, Mental Retardation, Vol.
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39, No. 4, 334-337 (August 2001). App. G. The threat is not to the
erosion of law to protect autonomy, DRW Brief at 2. The threat is to the
very survival of Sandy and Rebecca as residents with profound mental
retardation who have no meaningful autonomy.

For Sandy and Rebecca, those goals of integration are false and are
not as important as their safety, health, and care. We do not need to force
someone to move to another place to prove they are worthy. We should
not pretend Sandy and Rebecca can attain these goals in order to value
them as they are as human beings and care for and nurture them.

The suggestion that Sandy and Rebecca lose rights by having the
Guardians step into the shoes of the incapacitated person and exercise
them is nonsense. If Sandy and Rebecca retain those rights without the
assistance of a guardian, they cannot exercise them because of their severe
disabilities, and the rights are merely formal. DRW’s argument thus
necessarily means their rights as retained will not be protected. However,
if Sandy and Rebecca retain those rights, and the Guardians step into their
shoes and exercise them, the right to petition is given substance and
meaning. There is no other possibility.

The Guardians’ argument that it is permissible to exercise the
Constitutional rights of an incapacitated person is limited to the facts of

this case, in part on the extent of disability, and only with respect to
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residents of RHCs.?

DRW’s argument needs clarity because it implicates a problem
with the application of traditional “rights” theory. For example, liberal
theory fails to adequately articulate the existence of “rights” of persons
with severe developmental disability. The political philosophy of John
Rawls, Immanual Kant, and John Locke all contemplate participation or
choice by persons in a social contract by mutual consent or for mutual
advantage, which is a basis for freedom and autonomy.

The lack of capacity to make rational choices means that Sandy
and Rebecca (theoretically) do not fit into traditional theories of rights or
justice. Sandy and Rebecca cannot meaningfully exercise consent, choice,
or rights -- the basic pre-conditions of political participation -- without the
assistance o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>