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1. BACKGROUND.

In their Petition for Review, Sandy and Rebecca identify two
issues for discretionary review:

(1) May courts apply a rule of guardian compensation requiring.a
“direct” benefit to the person to the exclusion of all other rules of
compgnsation, and if so, under what circumstances?

(2) May-coﬁrts apply a rule of attorney compensation precluding
compensation because of “unique issues”, or because a party is not.the
prevailing party, to the exclusion of RCW 11.96A.150, and if so, under
what circumstances? :

Sandy and Rebecca’s interests depend on a guardian to advocate
. regarding their care and treatment. They ask for diséretionary review
because denial or significant risk of non-payment of guardian and a
;guardian?s attorney compensation in cases throughout tfge State generally
deprives incapacitated persons access to the courts and to legislative and
executive agencies that make decisioﬁs that affects ;heir welfare and their
.Ii\}es. Sandy and Rebecca ask the Court to review compensation rules that
conflict with géneral rules of compensatioﬁ of guardians in .cése law and
of attorneys in siatute, as set forth in the Petition. |

In its Answer, the State identifies new issues for review in a
“Counter-Statement of the Issues” and a “Counter-Statement of the Case.”

In these Counter-Statements, the State cites RCW 11.92.180 and RCW

11.96A.150 to support denial of compensation. The State also -- inthe



“Counter-Statement of the Case_” -- implicitly argues Sandy and Rebecca
cannot:exercise théir Constitutional rights through-a guardian, “cherry-
picking” facts out of context .frorn- the record. ‘Their factual allegations in
- - -the case and on appeal are unsupported

| The Rules of Appellate Procedure provnde, in relevant part, “A

party- may f' lear reply to an: answer ‘only 1f fthe afiswering. party seeks

irevnew of '1ssues not: ralsed in the petmon '=for‘rev1ew A’reply to an’ answer
should be llmlted to addressmg only the new xssucs raxsed m the answer.”
RAP 13 4(d) ST .. T ', : :

ln Reply, éandy and Rebecca respond to the new 1ssues‘rarsed by

the State and ask the Court to accept rev:ew f them

ll IDENTIFICATION OF NEW lSSUES
At the heatt of thrs case is the State s dual confllct of mterest in
assertmg compehsatlon llmlts No party wrth a clanm ina guardranshtp
case w1th such stnkmg conﬂrcts of mterest should be rewarded w1th
: deference to thelr posmon _. ' - |

The State s pnmary argument is rmphclt in 1ts “Counter—Statement
of the Case” guardlans lack authority as ﬁduclanes to exercise Sandy’s
Aand Rebecca’s Constitutional right to petition and to associate. State's

Answer, Counter-Statement of the Case. The State asserts that the

guardians are acting in their individual capacity even though there is no



-evidence in supporﬁ of that proposition. | Answer, at 4-7. To the extent
these allegations raise factual objections to compensation, such specific
objections to fee requests must be made at the trial coﬁrt level and were
not. Thus, the State is asserting as é new issue in the Counter-Statement
the general objection that no compensation is owed because the exercise -
of Constitutional rights througha gﬁérdian is not within the scope of a
guardian’s authority.'

In-particular, the State'é view is that Sandy and Rebecca cannot
exercise their Constitutional rights through a guardian even though they
vcannot exercise‘ the same without the assistance of a guardian, The effect
:of court decisior.lsto,date supporting this view has b¢en to deny Sandy and
Rebecca the exercise of their Constitutional rights. Guardians are
decision-makérs and advocates, and these lower court decisions
inexplicably eviscerate the ‘poweis of guardians to exercise the role of
- -advocate for those whose disabilities are at the severe end of the spectrum,
i.e., those who cannotsbeak for thémselves and thosé who need advocacy
,the most. |

The State acts phrely in self-interest when it controls the exercise

of Sandy and Rebecca’s federal and state _Constitu'tional tights. Guardians

' The Court of Appeals did not determine this issue.



advocate against involuntary evictidns; contrary to the position of the
executive branch of ,gbvemment, and"reapt to annual -rc’losurc- and/or
“downsizing” bills in the:legislature, forcing:such evictions. “The State
~would have-no one challenge-executive ,.or'-.legislativer proposals which are
.contrary to.Sandy and Rebecca’s:interests. The State -<\‘i79uldfhave no one
tellllegislators:abou_t-:-'the_: death-of:6 Fircrest E'1'esidexv1ts.fis;hor-‘tlysaﬁer the
“downsizing” of approximately 60 residents in 2004.~-'3Andithe'fStatéjwouid
‘haye no one:inform the:new:Secretary of Social .ahd fHea'lth“ Services about
civil. damages o_btaixie.d: by5 other residents-who survived the eviction yet
_ .Suf_fcredqrho_t_lional -abuse and harm. In‘fact, the State argues Sandy aﬁd
Rgbgccg;shduld"not;_be~ﬁeard;at~;all:byxlegislators»torff‘éxecutiire-‘b“rahch
- officials. By controlling compensation in:this v'andi.éll-'guardianship'r cases,
the‘Stqgg, is controlling advocacy againstitself. This is an actual-arid:
irreconcilable conflict.of interest. |
The.question presented by the State’s Counter-Statement of the
. Case is.as follows: ..: -
(3) Does the superior court’s order violate Art. I, sec. 4 of the
Washington Constitution and the First and Fourteenth Amendments of the
-United States Constitution? - : :
Further, the State argues; RCW 11.92.180-and RCW 11.96A.150
should be interpreted to impose limits on guardian and attorney |

compensation, State's Answer, Counter-Statement of Issues. These



presuppose Sandy and Rebecca may not exercise Constitutional rights
through a guardian as discussed above. In addition, the State seeks to
increase its own financial stake at the expense of Sandy and Rebecca”éby
taking their cash bgneﬁts from their trust account. In particular, the State
alleges that RCW 11.92.180 is controlling. Id., Issue 1.

| RCW 11.92.180 isread in ﬁdra materia with other rélevant.
épatutes. A general statute, RCW 11.92.035(1), provides guardian and
aﬁomey compensation is not legally available for cost of care. More
speciﬁc statutes and regulations -- RCW 11.92.180 and RCW 43.20B.460,
5nd Chapter 388-79 -WAC -- apply when charges for cost of care are
owed. However, RCW 11.92.180, RCW 43.20B.460 and Chapter 388-79
do not apply in this case. Rather, more 'spec‘iﬁc statutes-apply: liability for
cost of care has not been established accbrding to the procedures in RCW
43 .'20B.-4lO-.~455; charges for cost of care may not be paid from a resident .
trust account, RCW 71A.20.100; and; .c'h’ar_ges‘ for cost of Medicaid |
services cannot be paid from a resident trust account, WAC 388-835-
0350.

| As residents of Fircrest School, Sandy and Rebecca are entitled to

expend their own public cash benefits as they see fit because the funds are

2 Because Sandy and Rebecca have already presented RCW 11.96A.150.as.an
issue for review, they do not Reply further because this is not a new issue raised
" by the State. '



not legally available for cost-of care. Sandy and ':Rebéc‘ca donot-owe
charges for cost of care; and even if they.do, they do'not owe it from their
~resident trust account,

. Altematively,.in cases where RCW 11.92:180, RCW 43:20B.460,
and Chapter 388-79:apply,:there is no reduction of 'tlié%-guardianship“»estgte
-- the limited public cash.benefits are exhausted and expended for
.gpa;d}igmagd,;attomcy,c‘omp‘ensationﬂizdf;vare ':depOSifedréi'n the Getieral Fund
where the.funds provideino benefit:at.all-to Sandy-and Rebecca; These
rules are-unconstitutional as 'ap'p'l'i‘ed- in this case because thiey abridge the
power.of the.courts. :

.- The question:presented by the State’s Counter:Statement of Issues,
Issue:l, is.as follows: - |

.{4)Does the State lack: standmg because liability 'for cost of care is
not estabhshed and Sandy s and Rebecca’s pubhc cash beneﬁts are.not
legally: avaxlable for cost of care?

. (5).Alternatively; is:the statutory-and regulatory limitation of
guardxan and/or attorney compensatlon as applled in thls case a vxolatlon
of the: separatlon of: powers'7 i :

IIl. SUBSTANTIAL PUBLIC SIGNIFICANCE.

The issues identified in the Petition, Answer and here are issues of
substantial public significance. Incapacitated ‘persons do not lose their
rights snmply becausc they cannot speak Throughout thc State, there are

many guardians-and gttornéys’ who Tepresent the interests of i mcapacltatcd



persons. The Court of Appeals opinion is published. This Court created
 the Certified Professional Guardian Board to protect the rights and
interests of incapacitated persons by guardians. A state agency actively
.appears in .fhe superior courts throughout the State tainted with actual
- conflicts of interest or lack of standing. The exercise of the rights of
incapacitated persons by guardiaﬁs, the compensatioh regime, and the
State’s actual conflicts of interest are issues of serious and substantial
| public importance relating to the pfotection of our most yulnerable citizens
.o'f our State.
- IV. CONCLUSION AND RELIEF SOUGHT.

For all these reasons, the State cannot seriously contend the issues
réised in the Petition 'énd here lack statewide public ‘importaﬁce.I Sand_y
and Rebecca respectfully 'requést the Coﬁrt 'to accept review on the issues
identified in the Petition, the Answer and this Reply pursuant to RAP
13.4(b)(4).

May4,2010 ~  Respectfully submitied,
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