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NO. 84458-5

SUPREME COURT OF THE STATE OF WASHINGTON

IN RE DEPENDENCY OF P.P.T., J.J I,
O.L.T.,
Minor Children, _
JOINT
PETER TSIMBALYUK , RESPONSE BY DSHS AND
CASA TO COURT’S REQUEST
Petitioner, FOR INFORMATION RE:
SECOND TERMINATION
STATE OF WASHINGTON, DSHS, and TRIAL
COURT APPOINTED SPECIAL
ADVOCATE FOR CHILDREN
(“CASA™),
Respondents.

1. IDENTITY OF MOVING PARTY:

The respondents, the Department of Social and Health Services of
the State of Washington, and the children’s Court Appointed Special
Advocate (“CASA”) offer this joint response to the Court’s letter dated

September 9, 2010 requesting additional information regarding the second
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termination proceeding, which occurred while- this case was being
considered for review.!
2. STATEMENT OF RELIEF SOUGHT:

The Department and the CASA request that this Court deny
Tsimbalyuk’s Petition for Discretionary Review.

3. FACTS RELEVANT TO THE DEPARTMENT’S
RESPONSE:

This appeal concerns three young children who have spent much of
their life in state custody waiting for the father to correct his parental
deficiencies.

On March 25, 2009, following the trial which is the subject of this
appeal, Judge Ronald Kessler denied termination of the father’s parental
rights to these three children, who were then ages two, four, and eight.
The court found that all services capable of correcting the father’s parental
deficiencies had been provided; and found there was little likelihood the

father’s deficiencies could be remedied in the near future; and found that

- custody should remain with the relatives but denied termination

concluding that some alternative to termination, such as dependency

! The second termination proceeding was an entirely new proceeding, separate from the
case that is currently on appeal and was filed under King County Cause No, 09-7-04166-9
SEA, 09-7-04167-7 SEA, and 09-7-04168-5 SEA, Following trial on the new petition,
the court terminated the father’s parental rights, and those orders are currently on appeal
in Division One, Court of Appeals, No. 65293-1-L



guardianship or third party custody would better serve the children’s
interest. The court made this conclusion even though there was no
alternative action _pending before the court, and no alternatives advocated
for by any of the parties, and no evidence presented that any alternatives
were viable or would provide the children the kind of stability and
permanence they need.

Following trial, the Department and CASA moved the court
pursuant to CR 60(b) to vacate the order denying termination and to
reopen the case for presentation of additional evidence, which would have
shown that the court’s ruling was based on erroneous assumptions and
mistakes of fact. The Department and CASA requested this relief as
preferable to that which could be obtained through either an appeal or a
second termination trial because both were concerned about the lengthy
delays that would inevitably ensue and the danger these delays presented
for the children’s stability. CP 319-352,

Judge Kessler refused to grant a hearing on the motion to vacate
and summarily denied it without explanation. CP 354-355, 358-359. Both
the Department and the CASA sought discretionary review of both orders.
However, because of delays occasioned by the late appointment of

appellate counsel for the father, his requests for continuances in the



appeal, and because of factual developments in the case demonstrating the
children’s stability was now at risk, the Department additionally filed a
second termination petition on October 15, 2009, concluding that these
children could not wait for the appellate process to run its course. See
Appendix A. Trial on the new termination petition was scheduled to begin
on March 8, 2010, but on the eve of trial the father moved to stay or
continue the trial. Appendix B.

Both the Depariment and the CASA objected to the father’s
motion, lnoting the lateness of his request, the changes in circumstances
since the first trial, and the fact that the father’s argument opposing a
second fermination trial was completely inconsistent with the argument he
advanced throughout this appeal that filing a second termination action is
the proper course of action for the state to take when it loses a termination
trial. Appendix C aﬁd D.

Additionally, the father’s decision to seck Supreme Court review
of the decision by the Court of Appeals, Division One to reverse Judge
Kessler’s denial of termination in the first trial (which is the subject of this
appeal) rather than permit the case to be remanded as directed by the Court
of Appeals meant that any ultimate resolution of the first termination trial

would be further delayed. Appendix C. Even the father acknowledged



that it would be at least six months before the Supreme Court would
decide whether to accept review.> Appendix B.

Factually, the sitvation was additionally becoming dire for these
young children, In the year since Judge Kessler denied termination in the
first trial, the relationship between the father, the children, and the
relatives had signiﬁcantly deteriorated. Although the father had the option
to pursue the alternatives Judge Kessler found preferable to termination,
the father never pursued the filing of a guardianship or 3™ party custody
petition, nor did he made any serious attempt at having his children
returned to him. His behaviors towar& the relative caretakers and the
children became abusive. See Declaration of Social worker Sandy Street,
CASA report to court, and text message from the father to the relative
caretakers attached to Appendix C, and see Appendix D.

Among other things, the father threatened to move the youngest
children to different relatives in another state and to undermine any
alternative action ordered by the court; he moved in and then destroyed the
relative’s rental home leaving holes in the walls, broken windows, piles of
garbage and drug paraphernalia, resulting in the relatives losing the

property; he threatened and defamed the relatives so significantly that the

? As of the date of this brief it has been over seven months since the Court of Appeals
issued its decision.



relatives sought a protection order against him and they refused to
supervise his visits; he shaved his childreg’s heads in contravention of the
children’s desires and specific admonitions by the court commissioner; he
failed to appear for court ordered urinalysis; he did not participate in any
of the serviqes ordered of him in the dependency since termination was
denied the year prior; he did not consistently visit the children; he refused
to follow the court order requiring him to sign a release of information for
immigration records; and he was fired from his job. Appendix C and D.?

Moreover, Dr. Richard Borton, the psychologist who testified at
the first termination trial, and whom Judge Kessler relied upon for his
decision to deny termination, completed a records review of the events
from the past year and concluded that termination was indeed appropriate
and that any adoption should be “closed” so as to give the children a clean
break and to reduce the possibility of the father manipulating the children
during visits. See copy of Dr. Borton’s February 22, 2010 leﬁer attached

to Appendix C.

* Evidence substantiating these assertions of fact are in Appendix C and can be seen
throughout the dependency files involving these children. See CASA’s Certification of
Emergency Hearing filed on 1/21/10 under Cause Numbers 06-7-04269-5 SEA; 05-7-
00142-7 SEA; 06-7-04270-9 SEA; See CASA Motion re; Visitation and Services for
Father filed 1/27/10 under same Cause Numbers; See DSHS Response to CASA’s Motion
Regarding Father’s Visitation filed 2/3/10 under same Cause Numbers; See CASA Strict
Reply dated 2/8/10 filed under same Cause Numbers; See Department’s Response to
Father’s Motion for Revision filed on 2/11/10 under same Canse Numbers.



The Department argued that in addition to the historical events of the
case, these recent events would be the focus of the second termination trial,
and because the second trial would .necessarily consider these new facts,
there was no risk of inconsistent decisions on appeal. Appendix A and C.

The Superior court denied the father’s motion to stay or continue the
new termination trial and the father never sought appellate review of that
decision. Appendix E. Following a second six day trial that considered
these new developments, the Honorable Mic_hal J. Fox ordered termination
of the father’s parental rights. See Copy of that decision attached as
Appendix A to the State’s Answer to Petition for Discretionary Review.
The father has appealed the order terminating his parental rights and that
order is before Division One of the Court of Appeals.*

4, ARGUMENT:

A. Clearly established law permits the Department to file a second
termination petition, when it loses the first.

The Department’s right to file a second termination petition, when

it loses the first, is a matter of clearly seitled law. In re Dependency of

A.G., 127 Wn. App. 801, 112 P. 3d 588 (2005) review denied, 156 Wn. 2d

1013 (2006). In A.G. the trial court denied termination of parental rights

* Cause No. 65293-1-1.



ahd i:he state appealed. In concluding that the order denying termination of
parental rights was not appealable as a matter of right, the court stated:

“We emphasize that the State may file an additional petition for

termination. The dismissal here is akin to a dismissal of an action

without prejudice. In fact, the court acknowledged the likelihood

that further action regarding Green’s parental rights may occur,

probably to Green’s detriment in the long-term.”

112 P. 3d at 591

The court went on to state that the denial of the initial termination
petition creates “no bar to a subsequent petition by the State” and that the
practical effect of denying the initial termination petition is to “temporarily
discontinue or postpone the action” until the parent is “given another
opportunity to “get it together.” /d. Indeed, throughout this appéa], the
father consistently argued that the state could file a second termination
petition. See Exhibit 1 attached fo Appendix C for excerpts of the father’s
arguments on this appeal. It was not until the state filed a second
termination petition and the trial was about to begin that the father
suddenly complained. Appendix B.

In appeals where placement or custody of children is involved,

courts have repeatedly recognized that circumstances change and that issues

on appeal do not remain static. See e.g. In re Guardianship of Inez B. Way,

79 Wn. App. 184, 901 P. 2d 349 (1995)(situations such as those involving



dependent children or incapacitated persons are fluid and ever changing); In

re Dependency of MLA., 66 Wn. App. 614, 834 P. 2d 627 (1992)(noting

that the appellate cowrt’s knowledge of the case is frozen at the time the
apbeal was filed, and that circumstances may well have changed in the
intervening time). The decision in A.G. that recognizes the Department’s
right to file another petition when it loses the first acknowledges that
where circumstances of children change, the state must have the tools
necessary to address those changes. If the Department were precluded
from proceeding to trial 'on a second termination petition, then the remedy
articulated in _A.G. would be an illusory remedy, and the state should have
an absolute right to appeal orders that deny termination.

In its letter of September 9, 2010, this Court réquested the factual
and procedural basis and authority, consistent with RAP 7.2, for the court
to have entered termination orders, and the A.G. decision provides that
authority. RAP 7.2 is ina.pplic;,able because that role addresses the
authority of the trial court to act in the same proceeding which is the
subject of the appeal, and it only limits the court’s authority to act after
review is accepted. See RAP 7.1 and RAP 7.2. The second termination
petition filed in this case was an entirely new action, filed under new cause

numbers, and was based on facts that had arisen since the first termination



petition was denied. Appendix A, C, and D. It was not brought pursuant
to the proceeding that is the subject of this appeal, and at the time it was
filed in October of 2009, the Court of Appeals had not yet accepted
discretionary review of the order resulting from the first termination trial.
Because it was a separate action, permitted to be filed by the decision in
A.G., and because it was based on new facts, the trial court was clearly
within its authority to proceed.’

B. The factual circumstances had changed and new facts
developed necessitating that the second termination petition be filed.

As indicated supra at 5-6, the second termination petition was filed
because the factual circumstances of these children had deteriorated so
significantly, they could not wait any longer to have the appeal of the first
termination trial resolved. They needed stability and permanency afier
having been bounced from multiple placements. Although they finally had
stable homes with their current relative caretakers when the first trial |
occurred, that was no longer certain just a few months following the first
trial, and the potential for disruption in their placement created too great a
risk of harm. Appendix C and D.

The law guarantees every child the right to a “safe, stable, and

permanent home and a speedy resolution of proceedings” under ch. 13.34

5 And to the extent any errors occurred during the second trial, they will be remedied

10



RCW. See also In re the Dependency of J.S., 111 Wn. App. 796, 46 P.3d
273 (2002)(statute mandates speedy resolution in order to allow the child
to have a safe, stable and permanent home). To require these children,
who had already been denied these basic rights to wait another indefinite
period of time for this first appeal to run its course would sentence them to
a lifetime of uncertainty; it would violate their statutory and constitutional
right to stability and early permanency; and it would ignore their best

interest, See In re Dependency of J.B.S., 123 Wn.2d 1, 863 P.2d 1344

(2008); In re P.AD., 58 Wn. App. 18, 26, 792 P.2d 159 (1990); In re

Dependency of C.T., 59 Wn. App. 490, 498, 798 P.2d 1170 (1990) review

denied, 116 Wn.2d 1015 (1991); see also, In re Russell, 70 Wn.2d 451,

423 P.2d 640 (1976); In re Ramquist, 52 Wn. App. 854, 861, 765 P.2d 30

(1988).

The law grants the Department the authority to file a second
termination petition, and in this case it was absolutely necessary to prevent
a catastrophic result for these children.

DATED this 17® day of September, 2010.

ROBERT M. MCKENNA
Attorney General

through the appeal currently pending in the Court of Appeals.
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By hach N ndle
TRISHA I.. MCARDLE
Senior Counsel

WSBA # 16371

800 Fifth Ave., #2000
Seattle, WA 98104
(206) 464-6708

And By:

Amanda Beane- bﬁjm

AMANDA J. BEANEand € ~PARL a.ﬁ
KARENBRUNTON ~ q@pro/
Attorneys for CASA q-i1-10

PERKINS COIE, LLP
1201 3" Ave. Ste. 4800
Seattle, Wa. 98101
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NO. 84458-5

SUPREME COURT OF THE STATE OF WASHINGTON

In re the Welfarc of P.P.T., J.J.1., O.L.T, '
Minor Children DECLARATION OF
SERVICE W
STATE OF WASHINGTON, g
Department of Social and Health £ ca
Services, o = a4
Respondent, P Lo e
v. Y
T L v}
Pl -
PETER TSIMBALYUK, 2w
N -
Petjtioner. m

I, Vanessa Valdez, declare as follows:
I am a Legal Assistant employed by the Washington State Attorney
General's Office. On April 23, 2010, I sent a copy of: DSHS Answer to

Petition for Discretionary Review, and Declaration of Service via first

class, US mail, to:

Lila J. Silverstein, Washington Appellate Project, 1511 Third

1.
Avenue, Ste. 701, Seattle, WA 98101

Amanda J. Beane, Perkins Coie, L..L.P., 1201 39 Avenue, Ste.
4800, Seattle, WA 98101
I declare under penalty of perjury, under the law of the State of

Washington that the foregoing is true and correct,

IDXATED this 23rd day of April, 2010 at Seattle, Washington,

VANESSA VALDEZ
Legal Assistant
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OFFICE RECEPTIONIST, CLERK

-To: Valdez, Vanessa (ATG)

Subject: RE: 84458-5 Filing
Rec. 9-17-10

Please note that any pleading filed as an attachment to e-mail will be treated as the original.

Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Valdez, Vanessa (ATG) {mailto:VanessaV1@ATG.WA.GOV]
Sent: Friday, September 17, 2010 3:27 PM

To: OFFICE RECEPTIONIST, CLERK

Subject: 84458-5 Filing

Case Name: In re the Welfare of P.P.T,, J.J.1,, Q.L.T., Minor Children
State of Washington, DSHS v. Peter Tsimbalyuk

Case Number: 84458-5

Filing: Joint Response by DSHS and CASA to Couri’s Request for Information re: Second Termination Trial,
and Declaration of Service

**Attachments are over 25 pages in length and will be mailed to the Supreme Court.
Filed by:

Trisha McArdle, Senior Counsel

WSBA # 16371

Washington State Attorney General’s Office

(206) 464-7045

TrishaM @ atg.wa.gov

<<84458 Joint Response.pdf>> <<84458-5 Dec of Svc.pdf>>

VANESSA YALDEZ
Washington State Attorney General's Office

Social and Health Services Division



. (206) 464-704%5
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
JUVENILE DEPARTMENT

. : - 6
IN RE DEPENDENCY OF: vo. QQ~1-0 1ot %bas
{Dependency No.%#@%#&]rig'ﬁ Rll
TSIMBALYUK, PETER PETROVICH, | NO. QQ« -0 L[zl(o - (S E
dob: 9/12/2000 [Dependeney No. 05&;00142—7 SEA&-
IRBY, JAYCOB JAMES, NO. oa-. Oie8-5 EA
dob: 2/21/2005 ) [Dependency No, 86=F= =
TSIMBALYUK, OSCAR LEONID, O~ +0 2 10~qQ5E
dob: 8/17/2006 PETITION FOR TERMINATION OF
PARENT-CHILD RELATIONSHIP
Minor Children,| [Clerk’s Action Required]

The State of Washington's Department of Social and Health Services (DSHS)
through the undersigned caseworker petitions the court for entry of an order terminating the
parent-child relationship between the above-named minor children and their father, Peter
Leonidovich Tsimbalyuk, AKA Petro Leom'doﬁch "Tsimbalyuk, date of birth 4/3/1978,
pursuant to RCW 13.34.180 et seq. The petition is based on the following allegations:

‘ L. JURISDICTION )

This court has jurisdiction over this proceeding pursuant to RCW 13.34.180 and -

JuCR 4.1

1I. PARTIES
2.1. Petitioner. 'The Department of Social and Health Services, through

Sandra L. Street, Division of Children and Family Services. DSHS is represented by Robert

PETITION FOR TERMINATION OF 1 ATTORNEY GENERAL OF WASHINGTON
PARENT-CHILD RELATIONSHIP 800 Fifth Avenue, Suite 2000

Seattle, WA 98104-3188
Rev. 09403 1T (206) 464-7744



M. McKenna, Attorney General, through an Assistant Attorney General.

2.2 Children, Jaycob J. Irby, Peter P. Tsimbalyuk, and Oscar L. Tsimbalyuk are
dependent children pursuant to previously entered orders of dependency.

2.3 Mother. The parental rights of the children’s mothers have been terminated
pursuant to orders of the court previously entered on November 3, 2008, with regard to Peter
P. Tsimbalyuk and on February 13, 2009, with regard to Jaycob J. Irby and Oscar L.
Tsimbalyuk.

2.4  Father. Paternity of the children has been established. The father of the
children is Peter Leonodovich Tsimbalyuk, AKA Petro Leonidovich Tsimbalyuk. The father
currently resides at 4709 176™ Street SW Apt. C12, Lynnwood, WA 98037.

2.5  Children’s CASA. Lori Reynolds is the children's court-appointed special
advocate. |

2.6  The father is not married to the biological mother of Peter P. Tsimbalyuk,
Veronica Haupt. The father is married to the biological mother of Jaycob J. Irby and Oscar
L. Tsimbalyuk, Toby Irby.

97  The children are not members of or eligible for membership in an Indian
ttibe and the Indian Child Welfare Act, 25 U.S.C. § 1901 et seq. does not apply to the
proceedings. .

2.8  To the best of DSHS’ knowledge, the father is not a service member and the
Servicemembers Civil Relief Act does not apply to these proceedings.

IT. ALLEC'ATIONS IN SUPPORT OF TERMINATION

3.1 Dep éndency. The children were declared dependent under RCW

13.34.030(5) by agreed orders entered on May 17, 2005, as to Jaycob and on May 18, 2007

as to Peter and Oscar.

32  Disposition. Dispositional orders were entered pursuant to RCW 13.34.130

PETITION FOR TERMINATION OF 2 : ATTORI;?S"FG&NERAL 0;* YtVfZ%IE)BONGTON
ARE - i venue, Suite
Ir;cv OQEEI;CHILD RELATIONSHIP Seattle, WA 98104-3188

(206) 464-7744
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on May 17, 2005 and May 18, 2007.

3.3 Removal From Parents. The children have been removed from the custody
of the father for a period of at least six months pursuant to a finding of dependency. Jaycob
). Irby was initially removed from his parents on March 2, 2005. He was returned to their
care on March 10, 2006, and removed for the final time on January 16, 2007. Peter P.
Tsimbalyuk was removed from his father’s home on November 21 2006, and has remained
with paternal relatives since that time. Oscar L. Tsimbalyuk was removed from his parents
on January 16, 2007.

34 Services to Correct Parental Deficiencies. Services ordered under RCW

13.34.130 have been expressly and understandably offered or provided and all necessary

services, reasonably available, capable of correcting the parental deficiencies within the

foreseeable future have been expressly and understandably offered or provided.

3.5  The father agreed to court-ordered disposition orders which required him to
participate in the following: a drug/alcohol evaluation; random urinalysis testing two times
per week; .age—appropriate parenting classes, a psychological evaluation and recommended
treatment; domestic violence perpetrator’s treatment and Family Preservation Services if the
children were returned to him. The father was also ordered to comply with the restraining
order regarding Ms. Irby.

3.6 Mr. Tsimbalyuk participated in UA testing, completed an approved course of
parenting, submitted to a psychological evaluation and participated in but did not complete
counseling with 2 different counselors. He enrolled in two difference domestic violence
perpetrator’s programs but did not complete either of them.

3.7 Mr. Tsimbalyuk participated in domestic violence perpetrators’ treatment
with Doug Bartholomew and Associates from May 2007 through August 2007. The father
selected Mr, Bartholomew’s program, and the Department approved the father’s enrollment

PETTTION FOR TERMINATION OF 3 - ATTURJQE:FGI:?‘EM OSF }?’:‘;%E%NGTON
i wvenue, Suite
EWAREOQE;I;CIHLD RELATIONSHIP i e s

(206) 464-T744
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in the program. The father made no progress in treatment. He continued to believe that his
behavior was justified, he did not want to change his behavior, he showed no regard for the

feelings of others, and he showed no emotional reaction that would inhibit future bad

‘behavior. The treatment provider determined that, without domestic violence treatment the

father posed a high risk of re-offending. Mr. Tsimbalyuk withdrew from the program
because he did not want o participate in a program that. required polygraphs.

3.8  The father engaged in domestic violence perpetrators’ treatment with Coastal
Treatment and Associates from October 2007 through February 2008. The father selected
the program, and the Department approved the father’s enrollment in the program. The
father was suspended from the program in February 2008 after he refused to complete a
responsibility letter to his victim, Ms. Irby. The father never re-initiated domestic violence
perpetrators’ ireatment following his discharge from Coastal Treatment,

3.9  The father engaged in individual mental health counseling with Jay
Williamson, a licensed mental health provider with a domestic violence freatment
background. The father engaged in counseling with Mr. Williamson to address his
provisional diagnosis of Anti-social personality disorder. The father made some progress,
but would require at least two more years of intensive counseling with external monitoring
in order to make progress towards establishing a healthy, self-disciplined life-style.

3.10 Little Likelihood of Return Home. There is little likelihood that conditions |

will be remedied so that the children can be returned to the father in the near future,
Throughout the dependency, the father has demonstrated an unwillingness fo participate in
and/or successfully complete services offered to correct parental deficiencies. The father
has failed to substantially improve his parental deficiencies in the years following the entry
of the disposition orders, It has been over four years since disposition orders were entered

for Jaycob, and over two years for Peter and Oscar.

PETITION FOR TERMINATION OF 4 ATTORNEY GENERAL OF WASHING;JTON
ARENT-CHILD RELA 300 Fifth Avenue, Suite 2000
i " 09/03 r;C TIONSHIF Seattle, WA 98104-31%8
Y.

(206) 464-T744
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3.11 Ms. Irby, the mother of Peter and Oscar, had chronic mental health and
substance abuse issues. She was involved with the Department for over fifteen years. Ier
parental rights as to one child were terminated in 1994, and two other children were
removed from her care in Snohomish County, Washington. The mother was offered
continuous services over a fifteen-year period, including drug/alcohol evaluations, inpatient
and outpatient substance abuse treatment, random urinalysis, family preservation services,
domestic violence victim’s counseling, psychological evaluations, mental health counseling,
parenting classes, and housing assistance. None of these services successfully addressed the
mother’s long-standing parental deficiencies. The mother was voluntarily and involuntarily
committed to psychiatric hospitals. on multiple occasions. The mother ceased all court-
ordered services around January 2008. The mother stopped visiting with her children in
January 2008, re-commenced visitation around November 2008, visited only three more
times, and ceased visitation again in December 2008. The mother only visited her children
Jaycob and Oscar approximately five times in 2008. Ms. Irby is incapable of caring for
children, even in conjunction with Mr. Tsimbalyuk as the primary caregiver.

3.12  The father assaulted Ms. Irby, punching her in the face, back, neck, and
abdomen where she had recently had a Caesarcan section, The assault caused bruising and
cansed Ms: Trby to black out, throw up blood, and bleed from the rectum. Ms. Irby asked
for the father’s help, which he refused. The father also refused to permit Ms. Irby to go to
the hospital for medical attention. This assault occurred within the hearing of Peter Jr., who
was then six years old.

3.13  The father assaulied Ms. Itby on at least one other occasion, hitting her with
a belt for at least five or six minutesin order to punish her for relapsing.

3.14  While the father was incarcerated for these assaults, he contacied Ms, Trby

on seven different occasions in violation of a no-contact order. It is clear from jail

PETTTION FOR. TERMINATION OF 5 ATTORI;T(!JE:FC_?SRAL Og "?'AZ%ISI(?\IGTON
ARE 1 vemue, Suite
ll;v Oglll;lél“r;CHILD RELATIONSHIP Seattle, WA 98104-3188

(206) 464-7744
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recordings 'that Mr. Tsimbalynk was awdre of the no-contact order. During the
conversations from the jail, Mr. Tsimbalyuk told Ms. Irby to lie to the court and the
Department about the assault. Mr. Tsimbalyuk threatened fo tell the Department about
Ms. Trby’s substance use if she told the truth aboﬁt the assault. |

3.15 The father continued to violate the no-contact order between himself and
Ms. Irby when he was released from jail. |
- 3.16 Mr. Tsimbalyuk married Ms. Irby in September 2008. In March 2009, Mr.
Tsimbalyuk testified that he planned to continue his relationship with Ms. Irby, whom he
believed is a good mother. |

3.17 The father engaged in a psychological evaluation with Dr. Richard Borton in
October 2007. Dr, Borton noted significant deceptiveness during the interview. Dr. Borton
expressed concerns regarding the tather’s judgment with regards to the risks posed by Ms.
Irby, the father’s lack of remorse regarding the domestic violence, and the father’s inability
to recognize the domestic violence on his children. Dr. Borton made a provisional diagnosis
of anti-social personality disorder. Dr. Borton found that there were no services which, over
a reasonable period of time, would remedy Mr. Tsimbalyuk’s parenting deficiencies such
that he could resﬁme full custody of his children. Dr. Borton did recommend that Mr
Tsimbalyuk engage in counseling and indicated that Mr. Tsimbalyuk would likely need
intensive, long-term psychotherapy with external monitoring in order to make progress
towards addressing his menta} health disorder.

3.18  Although Dr. Borton oi)served positive interactions between the father and
Jaycob and Oscar, he noted that the father lacked insight into Jaycob’s delays. Dr. Borton
recommended that someone other tﬁan the father be the children’s primary parent.

3.19  Continuation of the Parent-Child Relationship. Continuation of the parent-

child relationship clearly diminishes the children's prospects for early integration into a

PETITION FOR TERMINATION OF 6 ATTORI;gngqﬁEthRAL 0;: y?rgs(;}glgNGToN
ARE 1 venue, sSuite
iw og}t;l;r,;CHmD RELATIONSHIP ' Seattle, WA, 98104-3188

(206) 464-7744
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stable and permanent home. The father has not provided the children with a stable home.
The father has not demonstrated the ability or the commitment to provide the children with a
stable home, and will not do so in the near future. The children reside with paternal relatives

who are fully committed to adopting them. Although the children are placed in stable

|l homes, these homes can not be permanent unless parental rights are terminated.

320 Jaycob and Oscar have resided out of parental care for most of their lives.
Jaycob had dévelopmental delays when first placed but has since made monumental
progress. Peter, Who is currently nine years old, has resided out of parental care for nearly
one-third of his live. He is extremely bonded to his paternal grandmother, whom he
looks to as his primary caregiver.

3.21 A previous termination petition was filed and trial was held in March 2009.
The trial court found that the requirements of RCW 13.34.180(1)(a) through () were proven
by clear, cogent and convincing evidence.

3.22  The March 2009 court further fouﬁd that all three children are in need of a
permanent home, given the instability they have faced in their biological home and the
length of time they have spent in out-of-home care. All three children are adoptable and
have prospects for adoption.

3.23 Following the March 2009 trial, the court found that RCW 13.34.180(1)(f)
had not been established by clear, cogent, and convincing evidence because the Department
had not proven that the children’s current homes are not stable and permanent short of
termination and adoption. Since that time, there has b_é:en a change of circuxilstances.

3.24 Following the court’s rulings, DSHS attempted to work with the father and
family members to investigate alternative permanent plans for the children. The father has
refused to work with DSHS and has alienated the relatives caring for the boys. The father

has interfered with the stability of the permanent placements of Jaycob and Oscar by

PETITION FOR TERMINATION OF 7 A’I’TORI;]g.:FC_iﬂE];NfRAL 0;? }T,GE%E]?IGTON
ARENT-CHILD i venue, Sutie

i 09/03 1;0 RELATIONSHIP Seattle, WA 98104-3188
ey,

(206) 464-7744




10

11

12
13
14
15
16
17
18

19
20
21
22
23

- 24

25
26

(=T - B S =

indicating his intent to “undo” any permanency arrangement short of termination of parental
rights.

3.25 The father has indicated his intent to request placement of Jaycob and Oscar
with a relative in Tennessee. This would remove the children from their current stable
relati.ve placement and abruptly end contact between Jaycob and Oscar and theif brother,
Peter Jt. - |

3.26 The relatives providing care for the children are potential adoptive
placements. They are willing to adopt the children and are not willing 'to implement any
other permanent plan or continue caring for the children in an ongoing dependency.

3.27 The father has behaved inappropriately at visitation with the children. He
has frequently cancelled visitation. At a recent visit, he shaved Jaycob’s head, despite the
fact that Jaycob cried, struggled, and begged him to stop. The father threatened to do the
same to his then two-year-old son, Oscar, and ha_xd to be told by the Department, CASA, and
fially by the court that such behavior was not appropriate.

3.28 DBest Interests, Termination of parental rights is in the best interest of
these young children. The court has already found that reMng these children to their
father is not an option. i is in the best interest of the children for parental rights to be
terminated so that they can be made legally free fdr adoption, which is the only feasible

permanent plan for these children.
IV. RIGHTS OF THE CHILDREN
41  Jayocob J. Trby, Peter P. Tsimbalyuk and Oscar L, Tsimbalyuk have the right
to be mised in a permanent, stable home environment under the care and custody of
emotionally stable, nurturing parents where the children will be provided with adequate
food, clothing, shelter, medical care, education, and a secure place in the community, all of

which have not and will not be provided by the father.
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© 4.2 It is in the best interests of the children that the parent-child relationship be
terminated pursuant to RCW 13.34.180-.210, inclusive, and that the children be placed in
the permanent care and custody of the Washington State Department of Social and Health
Services with full authority given that agency to place the children for adoption or in a
licensed foster home or to take other suitable measures for the care and welfaré of the

children.

V. RELIEF REQUESTED
Based on the foregoing allegations, petitioner requests entry of orders of this court as

follows:

5.1  Termination of Parental Rights, Petitioner requests an order terminating afl
rights, powers, privileges, immunities, duties, and obligations including any rights to
custody, control, visitation, or future support existing between the children and the children's
father, and providing that the father shall have no standing to appear at any further legal
proceedings concerning the children pursuant to RCW 13.34.180 - .210, inclusive;

52  Custody of Children. Petitioner requests an order committing the children to

the custody of the State of Washington, DSHS, for the purpose of placing the children for
adoption, or in the absence thereof, in a licénsed foster home, or for taking other suitable
measures for the care and welfare of the children including the right to consent to the

children's adoption, marriage, enlistment in the armed forces of the United States, necessary

“surgical and other medical treatment of the children, and to consent to such other matters as

might normally be required of the parent for the children pursuant to RCW 13.34.210.
I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this day of , 20 in )
Washington.
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DATED this 28" day of September, 2009 in Seattle, Washington.
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FILED

10 FEB 22 AM B:30

KING COUNTY
SUPERIOR COURT CLERK
E-FILED
CASE NUMBER: 09-7-04166-9 SEA

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON - -

FOR THE GOUNTY QF KING
IN RE THE DEPENDENCY OF: . NO. 09-7-04166-9 SEA
© L 09-7-04167-7 SEA
PETER TSIMBALYUK . . 09-7-04168-5 SEA
JAYCOB IRBY- NOTICE FOR HEARING
OSCAR TSIMBALYUK . . . SEATTLE COURTHOUSE ONLY
' © (Clerk's Action Reqguired ) (NTHG)

TO:  THE CLERK OF THE COURT and to-all othér parties listed on Page 2:
PLEASE TAKE NOTICE that an issue of law in this casa will be heard on the date below and tha
Clerk is directed to note this issue on the calendar checked baiow.

_ Calendar Date:__3-5-10 _Day of Weéek: _Friday

Nature of Motion: MOTION TO STAY TERMINATION TRIAL PROCEEDINGS

CASES ASSIGNED TO INDIVIDUAL JUDGES — Seattle
if oral-argument on the matien Is allowed (LR 7(®3(2)), contact staff of assigned judge to schedule date and time
before filing this notice. Working Papers: The judge’s name, date and time of hearing must be noted in the upper
right comner of the Judge's copy. Delflver Judge's copies fo Judges’ Maflroom at C203.

| Without oral argument (Mon - Fii) [ X] With oral atgument Hearing -
Date/Time:___ . March 5, 2b10 )
__Judge's Name:_JL JUVENILE PRESIDING —na judge assigned (J. Clark afi dawted)
CHIEF CRIMINAL DEFARTMENT -~ Seattle in E1201
[ 1Bond Forfeiture 315 pm, 2™ Thur of each month
[ ] Certificates of Rehabilitafion- YWeapon Possession (Canwctmns t‘rom L|m|ted Junsdnctlon Courts}
3:30 First Tugs of each month

CHIEF CIVIL DEPARTMENT Seattle — [F‘Iease rapurl: ta E713 for asgignment)
Dediver working coplies to Judges” Maflroom, Room C203. In upper right comer of papers write "Chicf Civil.
Depantmert” or judge's name and date of hearing
[ 1Exraordinary Writs {Show Cause Hearing} (LR 93,40} 1:30 p.m, Tues/Wed -report fo Reom E713

[ 15upplemental Progasdings Noni-Assigned Cases:
{1:30 pm Tues/Wed){LR 69) [ ] Mon-Dispositiva Motions M-F (without oral argument),
[ 1DOL Stays 1:30 pm Tues/Wed [ ] Dispositive. Mations and Revisions (1:30 pm Tues/Wed)
‘[ IMotions to Consolidats with multiple judges asslgned [ 1 Certificates of Rehabilifation (Employment} 1:30 pm
{without oral argument) (LR 40(=){4)) Tues/\Wed (LR 40{2)(B)
You may list an address that is not yeur residential address where you agree to accept legal documents.
Sign;___ 4o PrintTypa Name: _Alisor Warden
WSBA# 33138 (if attomey} Attorney Jor: _Peter Tsimablyuk, father
Address: 1401 E. Jefferson St, Suite 200 City, Stata, Zip Seatfle WA 98122 -
Telephone: 206-322-8400 ext. 3125 Date: .
NOTICE FOR HEARING - Sealils Courthouse Only T Page 1-
ICSEAQ40502 | -

- www.metroko.gov/kescoforms.him

Page 141



DO NOT USE THIS FORM FOR FAMILY LAW, EX PARTE OR RALJ MOTIONS. .

[ IST NAMES AND SERVICE ADDRESSES FOR ALL NECESGARY PARTIES REQUIRING NOTIGE |

Sandy Street- W
Heidi Nagle, éndfor Lori irwin
Bependancy CASA Profjram |
1401 E, Jefferson, Suite 500
Seattle, WA 98122
206-206-1120
WERA # 24160/13523; Atly/Supérvisor for: CASA

Marcl Comeau
Assistant Aftorney Gerneral

. 800 5™ Avenue, Sulte 2000

Seatfle, WA 98164
WSBA#29600 Atty For:DCFS
206-464-7045

‘

IMPORTANT NOTICE REGARDING CASES:

Party requesting hearing must file motion & affidavits separately along with this notice, List names, adiffesses and telephiine
numbers of alt parfies requiring nolice (including GAL) on this page. Serve & copy of this notige, with motlon documents, on all -
pariles, . ’

Thie original must be filed a1 the Clerk's Office not less than stx cowrt days pricr fo requested hearing dale, exespl for Summary
Judgment Motiens (fo be filed with Clerk 25 days in advahce). '

THIS IS ONLY A PARTIAL SUMMARY OF THE LOCAL RULES AND ALL PARTIES ARE ADVISED TO GONSULT WI'I.'H AN
ATTORNEY, . .

The SEATTLE COURTHOUSE is In Seattle, Washingfon at 516 Third Avenue. The Clerk's Office is oh the sidh floor, room
EB0S, The Judges' Mailroom is Room £203,

3

NOTICE FOR HEARING - Seattie Gotrthouss Only Page 2
ICSEAQ40502 , - -
www.metroke.gov/kescofforms.htm
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March 5, 2010 @ 8:30 a.m.

Motion Hearing
Juvenile Presiding or Assigned Judge
IN THE STIPERIOR COURT OF THE STATE OF WASHINGTON FOR KING .COUNTY
JUVENILE DIVISION .
. - J .
RE THE DEPENDENCY OF: . NO. 09-7-04155-9 SEA
N ND OF _ 09-7-04167-7 SEA
PETER TSIMBALYUK, dob 9/12/00 . 09-7-04168-5 SEA
OB IRBY. dob 2/21/0 MOTION TO STAY PROCEEDINGS TO
JAYC + Gob 2/21/05 | AVOID CONFLICTING RULINGS
OSCAR TSIMBALYUK, dob 8/17/06 gg%\ggEN APPELLATE AND SUPERIOR
COMES NOW, father Peter Tsinclbz‘:ﬂy‘ulc5 by and through his attomey Alison Warden of

chiety Iof Counsel ‘chres.enﬁng Accused PﬂrSOps, Elsul ﬁereby ﬁmves this Court to stay or
contim‘le: proceedings in the abbvc—capﬁoned termihation trial. The purpose of ﬂlﬂ‘ﬂlﬂﬁm’; isto
avoid the potential for conflicting rulitigs on commen issues 61‘" law and fact between this Court
and proceedings mandated By W%Hi11ﬁ011 Court of Appeals, Division One under Cause Nuinber
6_3;5 51-4-1. Exhibit A. | |

PROCEDURAL BACKGROUND

A.  First Tecmination Trial: March 2009
In Tuly 2008, the Department initiated its first tenmination proceédings'agajnst Mr.

Tsimbalyuk in relation to the same three children who ate the subjects of the above-captioned

MOTIGN TO STAY- ' SOCIETY OF COUNSEL

Pags1ofd REPRESENTING ACCUSED PERSONS
5 - L 1401 East Jefferson Street
. : Suite 200
Seatitle, Washington 98122

(206) 322-8400
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matier. Qﬁ Marcﬁ 25, 2',’0(')9, Judge Ronald Kessler ruled that teﬁnjnatiOn was not inthe best
interest of the chﬁdreu, finding instead that it was in the cbjldren’s interests to continue the
parent-child rclatrinnship with their father throngh visitation. Judge Kessler further found that
the State failed to pro:ve that continuation of the -p'afent-clﬁld rslationship clearly Mnﬁhﬁd
prospects for gaily mtegrahon into a stable and permanent home, because the children all Iwed

wﬂ:h relatives in stable and permanent placements, The State and CASA moved to reopen the

|| case to offer testiimony from the ielatives, presumably in support of the Department’s position

that the placemient with 1e1at1ves was i fact not stable Judge Kessler denied the motion to
reapen the case.
B Department’s Appeal of.Tm‘ig'e Kesslér’; Ruling

The Department and CASA chose to appcal Iuc'[ge Kessler's dlsrmssal of the termination |
pe‘uuon and T udge Kessler’s refusal to reopen the case fo allow adchtmna] tesnmony from the
relatives. The appegl. was assignad canse number 63551-4-1 m-D1v151on One c_sf the Washmgtqn
Court of Appegis. The Départment gsked 'Divisiojn One to overtnrn Judge Kessler’s ruling and
hold that he abused liis discretion in determining that -termination was J;Lcrt in the children’s best
mtcrests Addltlonally, the Department argued that Judge Kessler erred in ﬁndmg that the State
fuiled to prove the necessary element found in RCW 13.34.180(1)(6): that continuation of the
parent—child relationship cleatly dirninished prospects for early integration into a stable and -
permanent home (her.einaﬁ;ar referred to as “Element 6).

Oral argunents were heard on January 5, 2010. On February 16, 2010, the Court of
Appeals reversed 7 udée Kessler's ruling in pért and 1'em'anded.for further procecdings. Seg |

Exhibit A, Division One’s ruiing. Division Orie held that the State had indeed proved the element

MOTION TO STAY . © . SOCIETY OF COUNSEL
Page? of 4 REPRESENTING ACCUSED FERSONS
sa : 1481 East Jefferson Sireet
) ) : Suite 200
Seattle, Washington 98122

(206) 322-8400
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found in 13 34.180(1)(5 (ﬁlem_en,i 6) because Element 6 necessarily flows from proof qf Element
5 (13.'3 4.180(1)(e). _Divisibu Ozne found that ;'fudge Kessler cc;mnﬁtted cbvious error by
interpreting that statute iri favor of Mr. Tsimbalyuk.

Notably, Division One did not rule that terminztion was apptopriate, but instead.
remanded the cage back to Judge Kessler to determine whether termination is in the best interest |
of the children in light of ihe fmdiﬁg that Elemen.t 6 had be;*:n proven by the state.

C. Current Procedural Posture of Appeal

Aceording to Mr, Tsimbalyuk’s sppellate attorney, she will file a motion for discretionary

review with the Washington State Supreme Cou;t within the next 30 days. See Exhibit 2
dcclaraﬁon of Lila Sﬂverstein. It may.be six months before tl;e Couﬂ decides whether to accept
review of the case. If the Court declmes to accept review, the case wﬂl be mandatorﬂy rt:ma.ndcd
to Jndge Kessler ta make the abave- descnbed defeimination about whether tennmahon izin the
best interests of the children.

D. - Potential for Conflicting Rulings

The De‘partﬁlent chose to file  second termination petition before the appeal of the fitst
termination petition was resolved. This was an unusual decision that ereated a éit‘uaﬁon 1-10t

coritemplated in the caselaw. The samé questions of law and fact afe set to be in front of at least

‘two séts of judicial officers — the Washington Supreme Court and the King County Superior

Court, at some time in the future; It makes sense that the appeal fiom the first case should be
resolved before the trial court handles fhe same questions of law and fact.
Here, the “law of the case” is not settled and will not be seifled until the Washington Supreme -

Court declines review or makes a ruling in the case. Direction should be taken from the higher

-

MOTION TO STAY ’ : SOCIETY OF COUNSEL
Page3 of 4 - REPRESENTING ACCUSED PERSONS
B - ) 1401 East Jefferson Street

: . . . Suite 200

Seattle, Washington 98122
(206) 322—840{!

Page 145



13
14
15
16
17

18

20
21
22
23
2
25
26
27

28

coﬁﬂs before mo.ving forward in the 'IOWGI'. courts on a second petition involving the same patfies
and facts,

For the reasdns above, Mr, Tsimbalyuk respectiully requests tha.t_ this Court stay the
proceedings in the above-captionsd matter to allow the appelleite courts to re.soi‘ve the common
questions of law and fact as applied to these pi'oo.cedirigs.

DATED this 19™ day cf February, 2010..

Alison Wa_rden

Attorney for Peter Tsimbalyuk

MOTION TO STAY SOCIETY OF COUNSEL

Paged ofd - : ~ REPRESENTING ACCUSED PERSONS
Nl _ - o 1401 East Jefferson Street
: : Suiie 200 ~
Seattle, Washington 95122
(206) 322-8400
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Leach, J. +-' The Department of Sodidl andd Health Services (DSHS},
joined by - the Court Appeointed Special Advocate (CABA), appeals f::o;u the

superior court’'s orders dismissing its petitionme to terminate Petexr Tsimbalvuk's

Washington State Cowrts - Opinions Page 3 of 12

parental rights te his thres children.l . Appeliants argue the court erred in
applying RCW 13.34,180(1} (£f], the sixth element of the parental rights
termination statute. We grant discretionary roview of this issue because we

agree that the court commiktted cbvicus error in applying RCW 13.34.180(1){£f).
We reverse and remand for further procsedings ceonsistent with this opinion.
FACTS

This case concerns three thildren: P.P.T., J.J.T., and ©.L.T,

1 Because resolution of this issus is digpositive, we heetl not address
appellants' assignments of error regarding the courk's orders denylng a show
tause hearing oh the hotiohs to vac:ate, the court's arc‘lers denymg the motions .
to vacate, and the gufficiency of the evidence,

No. 63551—4.—_1 {consol. with Nos.
63393-7-T1, 63394—571, §3552-2-1, » !
63553-1-T, 6£3395-3-1) / 2 ' .

Teimbalyuk is the father of all three children. Veromica Haupt is the mother of

 P.P.%., and Toly Irby is the mother of J.J.%. and 0.L.T.2 The parental rights of

the mothers were terminated and are not at issue here.3

1. P.P.T.

‘P.P.T, wag bBorn cn Yeptember 12, 2GDG. Three months later, Ms. Haupk

left the fam:.ly, 50 F.P. T. was ralsed by Mr. 'I‘mmbalyu‘k: While unfler hie father's

Care, F.P. 'I‘. gpent a significent &mount of time with hls paternal’ grandmother
and two aunts.

P.P.T. was removed from His fathex's care and found depéndent i May

.2007. The removel was triggered by a domestic violence incidem:: in Nowveinber

2006, during which Mr, Tsimbalyuk stzuck Ms. Irby in the Face, neck, back, and
abdomen, causing her to black out, throw up blood, and bleed from the rectunm,
The asgsault, which occurred within thas hearing of P.B.T., led to Mr. Teimbalyuk's
arrest and incarceration. Mr. Tsimbalyuk was oxdered to participats in domestic
viclence (W) perpetrators! trsatment, submit to random urinalysis teits (Uks),
take parenting classes, and obtain a psychological evaluation. He provided the
UA=s, completed an spproved parenting course, and submitted to a psychologieal

2 ¥Ms. Irby married Mr. Tsimhalyuk in Seprember 2008, but we refer te hex
ag Ma, Irby for clarity. .

3 Mg, Haupt's parental rights were terminated in Wovember 2008. Ms. Irby
ralinquished her parental rights, and her parerntal rights were terminated in
February 2009,

e

No. 63551-4-T (consol. with Nos.

. htip :ff W, COUT(S. Wa: gov!opirﬁons/?faﬁopmiqm%&ig:Q:ggnamc=63 5514MAT
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63393-7-X, 63394-5-I, 63552-2-I,
63353-1-X, 63395-3-1} / 3

evaluation by Dr. Richard Borton, 'Follov.’ing Dr. Borton's recommendaticn, Mr.®
Pzimbalyrk participated i::: coungeling. He also enrclled in tm:t.DV programs .,
Bu!:. Mr, Tsimbalyuk never completed the counseling sessions or IV programs.

After the assault, P.P.T. was placed with his paternal aunts and then with
his patérnal grandmother. Ai: the time of the terminat::.'mn tr'ia.l in February 2008, -
P.F.T, was eig}ht years old and had lived with his grandmother for Bhe past two

yearg. Accotding to the CASA, P.F.T. was extyramely bonded to his grandmother

- and locked to her-as his primary care giver. The CASA and DSHS social workex

also testified t*:hati‘ the grandmother wanted ko adept him. -
2. J.J.Il. ‘

T.7.T. wis born on February 21, 2005. At the time of J.J.L.'s birth, Ms. Trby
was under obser-vatic':n by Child Protective Services (CPS) because she had '
displayed erral::i:_é behavior at-the.hospil:ai. CPE was 'EtlSO aware t'hai:. M=. Irby had
a long hiétory of sub'sl:ach 'abuse and had been invclved with the Depa;rt:ment_ of
ChHild and Family Welfare Ssrvices regarding three cldex children from other
relationships. En 1984, Ms. Irby's parental rights i:c o‘na child were terminated,
a.nvi in 2003, the two cther children were rempved from her cate.

J.J.I. was removed from his parents! ca:ce-in March 2005.3.116! found

dependent in May 2008, Mg. Irby was orfdersd to continué subgtance abuse

tréatment, to submlt to random UAs btwice & wéelk, and to engage in counsaling

3
No. 63551-4-I {conscl. with Nos.

£3353-7-I, 63394-5~I, 63552-2.-I,

E3553-1-1, 63385-3-1I) / 4

and a psychological evaluation. T owr. Tsinbé.lyuk wag ordered to sulbmit to UAs

twice a week and nnderds a drug/alcohol evaluation.

In March 2006, J.J.I. was retufned to his parents' care. . Following the
domestic violenceé incident in November 2006, J.J.I. remained with Msg. Irhy.
When she was charged w-ith driving while intoxicated and. tested paéitive for
‘cocaine use, the cc;urt: ordered removal, and J.J.I. was placed in f_cster care. .AI:
the time of the termimation trial, T.T7.1. was Soux wvaars old and had residt-ad out of
parental care for three years. The CASh testified that J.J.T. lived with al paternal
aunt, who wanted to adopt him and was initially reluctant to take 7.7.I. patil the
terminatioit process was complete. -

3. 0.L.T.

http:/fwww.courts.wa.gov/opinions/ ?fa%pini%ﬁ@cq:@ﬁaamﬁ}SSlM\{[AJ 21712010



Washington State Courts - Opimions ' ' . e .Page50f12
0.L.T was born on August 17, 2006. Ha lived with both parents tmtil the;

Novenber 26.05 ;Lssault of Ms. Irby. O.L.P. staysd with Ms. Irby, but was

removed from her caxé at the ‘same time as J.J.X. Eve.ntua.liy, C.L,T. wag placed

with the patexnal aunt caring for &.J.I. In May 2007, O.%L.T. was found

dependent. At the time of the termination trial, 0.0.7. had resided all buit five of

31 months of his. life cut of parental care. The CASA testified that the aunt

wanted to adopt O.L.T. and, as with J.J.I., had been initially hesitant to take

¢.5L.T. before the ter.rélinatiﬁrl Process bwas' complete. .

4, Terinination Proceedings

"No, 63551<4- (cansol. with Nos.
63393~-7-T, 63394-5-I, 63552-2-1I,

63553-1-I, 63395-3-1) / 5 .

In August 2008, DSES £iled petitions to terminate Mr. Teimbalyuk'e
par;enta’l. righte ko P.ﬁ.T, J.5.T., and O.L.T. r. Teinbalynk oppos;ad terminaiicon

of his rights to all three children and agked the touxrt to return the children to him,

‘He testified that he planned to ‘take_ caré' of the children with Ms. Irby, whom he
had married in September 2008: .I'{e al;so'stated that he would separate from Me.

 Irhy if EHat wa-s required to have' the children returned to him. -

To obtain, or&.ers' terminating Mr. Tsimbalyuk's parental‘ rights, -DSHS was
required to p:lémre'. the six elements of the parental rights tefm:l':nation statuke,

RCW 13.34.1B0(1}. The superior court held that DSHS had proved the first five

elements. Notably, the court foun.d that, in Epite of the .sert.rices offéred to help

#r. Tsimbalyuk address his parental deficien¢ids, his problems with domestic
violence remained uncorrected and would ot be corrected in the nesr fubure.

" The court. furthé;r stated that it did not ‘beiieve that Mr, Tsimbalyulk would
separate 'Er.cm Mz. Irby :and th-at theré was little likelihood that conditions could
be remedied so. that the children could be r.et:.u:med to him in the near Lutura.

© The, court also entz;..red findings " that all three children were in need of a
permanent home given the instaba':lity they fa&ed in their parents' home and the
lengtl'i. of time they had spent odbk of pa.‘re.ntal care, that all three children had
prospects for adopkion, and that the &unt and grandmother preferred to live
witheout overgight by DSES &and the court,

~5-
No. 63551-4-X¥ (comsol. with Nos.
63393-7-1, 633%4-5-F, B3552-2-I,,
63553-1-T, 63395-3-I) / &

But the court refused to order termination of Mr. Tsimbalyuk's parental

http:/arwrw. courts. wa. gov/opinicns! '?fa_;ﬁpiniogéﬂésg&z]%eriameh& 5514MAT 2/17/2010



Waéhington State Courts - Opinfons - : Page 60f12

rights, holding that DSHS had fziled th prove the sixth element, RCW
13.34.180(1) (£}, whether continuation of Mr. Tsimbalyuk's relationship with the
children dimini:?hed their progpecits for integration inko a permanent home, The.-
courkt noted Dr. Borton's recommendation that Mr, Teimbalyuk continuve to have
‘an anecillary role in the children's lives and the lack of any recommendation for
bermination of parental rights in hig report. The court found thab ik was “enly

. speculatien” whethex the paternal relakives would permit Mr. Tsimbalyvk to visit

; the children following adoption. The courk cpined that ongeing dependency and

i onéoing relaklve caxe was 'sdfgficiently stable and permanent without adoption”
and t];at ie v}as nokt convinded that the paternal relatives would end their
:i:elatiuns_h;-i.p with the ci::.ildren if they covld not adopt. Acknowledging that there
were N0 g'u:axdiansh:i,p petitiong bafore it, 'the " éourt sktated that eit'her a
depemiency guardian;hip or long-term relative care would be in the best ‘
in.terest:s of the children because it would allow Mr. Tsimbalvuk to see~theru. Thé

.- .cuurt: enpourage;i the parties te file de'pendency guardianship peritions.

When the parties appea&ed Lefore the court for entry of written Findings,

the CASA asked the court to delay entyy so the family coiuld meet and discuss

the court's ruling. The court denifed the reguest and dismissed the bermination
petikions.
G- -
- Ho. 63551-4-I (consol. with Nos,
63393-7-X, 63394-5-7, 63552-2-1I,
E38B3-1-T, 63385-3-1) / 7
DSHE moved to vacaté the superior court's judgment. It alse Filed notices

of discretionary review s to each child of the court's orders dismissing the

termination petitions. The CA53 joined DSHS in secking review of these orders.

When tha court denied the motions to wadate, DSHS filed netices of

appaal as to each child of the court's orders derying a show cause hearing' on '
the mations to vacate and the court's orders denying the motions to vacate, The

CASA joined DEHS in appealing these orders.

DSHS £iled & motion .to consolidate F:l'll of the proceedings. @Stating that
"[ilt appears that the,r'“ulings by the trial court are appaalabie ag a matter o;E right
H uild;ar RAP 2.2(a),* a cmissior_xar of this court crdered consolidation.
Rnalysis
DSHS and the CASA argue the s;urlnerior court spplied ROW

13.34.1B0({1) {f) incotrectly. In response, m:._Tsimhalyuk tontends thak DSHES is

b - http:/.r'ww.cnurts.m&goviéphﬁonsﬂfa=opini?g§ﬁgadi;glﬁnamezﬁgs:?MMAI . 2172010
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not entitled te appeal from the orders dismissing the termination petitions as a
matter of right under RAF 2.2(a) and thie court's decieibn in In re Deopendency of
! h.g.4 Mr. Tsimbalyuk further contends that no basis exists to grant discretionary
review mnder Rap 2.3. wWhile the dismissal of the termination petiticong is not
appealable as a matter of right by DSHS, ~discretiomary review 1s warranted
beacause we agree Lhat the court committed ohvious errcr in épplying RCW
4 127 Wo. App. 801, 112 P.3d 588 (2005).
] -
Wo. B3551-4-T (conso%. with Nos.
" §3393-7-TI, 6§3394-5-I, £3553-2-T,
G3553-1-I, 63355-3-I) /-B
13.34.180(1) (£} .
RAP 2.2(a) lists the superiorx court decisions from which a party mey
appeal as & matter of righk. It states, in relévenk part,
la), Generally. Unless otherwise prohibited by statute ox court rule and
except as provided in sections {b) and {c¢), a party may appeal from only
the following superior court decisions:, N
(1) Final Judgmeni. The final judgme'nt enl:éred in any actien or

proceeding, regardless of whether the judgment reserves for future
determination an awdrd of attorney fees or costs.

(3) Decision Determining Action. Amy written decision affecting a
gubstantial right in a civil .case that-in efféct determines the action and
prevents a final judogment or discontinues the action.

= r e o=

(5) Tuvenile Court Dispositicn. The disposition decision Ffollowing a
 findihg of dependency by a juvenile court, or a disposition decision
following a finding of duilt in a Juvenile offerse procesding.”

(6) Terminatiorn of ALl ?arental Rights. A decision terminatlng all of a
person's parental rightes with respect to a child.

(13) "Final Order After Judgment. My final cr&er mace after judgment
that aEfects a gubstantial right. ,

In A.G., the State sought to appeal the dismissal of its petltlon for
termination of the mother's parental rights., In re;ectlng tha State's argument that
the dismissal was appealuble as = matter of right under subsections {5] and (§)

=8~
No. 63551-4-I fconsol. with Nos.
63393-7-I, 63394-5-%, B35523-2-I,
63553-1-I, 63395-3-I) /'8
of RAP 2.2(a), the A.&. court drew upon thisz court's decigion in In re Welfare of-

" Watson:§

The Watson decision hmlds that the Btate has no Ilght of appeal

http:/fwrwrw.courts.wa. gov/ oplmonsir”?fawopmmﬁdﬂg;@ &:[fggmme—ﬁaﬁ S14MAY _ Zf_i 742010
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from the . . . dismissal of 4 petititn for the perianent deprivatisn
of parental rights. Watson indicabes that subpections (5) mnd {6}
of RAP 2_2({a} expliecitly regognize the stages of juvenile
proceedings whersa an appeal as a matter of right will lie and that
4 reading of the rule makes it clear that the State is not entitled to
an appeal from the dismissal of a petitior;. for permanent
deprivation, (6]
The A.G. court also rejected the State's aré'umant that the diemizsal of its
petition was independently appealable as & fipal judgment under subsections
(1), {3}, and {13) of RAP 2.2{a). The court pointed ocut that the dizmissal did not
end the overall action since the underlying dependency remained in place and
tha State could file an additional termination petition.7 fhe court alsc looked tln
the practical effect of the dismissal order, stating that the order only temporarily
discontinned or vostioned terminaticn proceedirgs. B
Accordingly, DSHS may not. a};gpéa.l the dismisgdl of the bérmination
" petitions under RAP 2.2(a)(5) or. (6).. Nor may DSHS appeal the dismissal under
RaP 2.2{a) (1), {3), or (13) because the court's orders are not final. 2s in A.G.,

dismissal of DSHS's petitions did not end the overall actione becausa the

undarlying depéndencies remain in place and the -State may file additional

5 23 Wo. App. 21, 594 P.2d 947 (1979)
6 A.G.,127 Wn. App. at B06.
T A.G.,127 Wn. App. at 8O7.
B A.G.,127 Wn. App. at 807. .
-0~
Ne, 63551-4-1 {consol. with Nos.
' 63393-7-I, 63394-5-I, 63552-2-1,
63553-1-I, §3395-3~-1) / 10
termination petitivms. Furthermore, the practical effect of the ordexs is the

postponement. of termination l;tfoce.edil‘:\gs.

" But, as méted in A.Q. -and Watson, we Hay treat the appeal as a wotion
for 't}iscretionary review and grant E.i.sc:retionaxy review under RAP 2.3.8 This
mle setg forth the acts of a supericr courk that are not appealable as a matter of
right but may be considered oh a m;:ticm for dimcretionary ::'evi;aw‘ SuJ_)éectimn (B3}
pIOVidEE. that discretichary review may ]:Iae ai.ccapted only in cortain
ci'rcumstance.s, such as when {1} the superior court coﬁ:mitt.ed obvious error
rendexing further procesedings useless, (2) it committed probable errcr and the
decigion alt.ers the status quo &r 1im.1.ts the freedom of a parkty to act, or (3} it has
EQ far_ departed £rom the acceptsd and usual course of judicial procaedings as 1_T°
call for review by the appellate couxt. ' -

Here, appsllants contend that the superiecr court committed obvious error-

"when it applied RCW 13.34.1B0{1)(f). _This is an error of law reviewed de

http:!.’www.court‘s.W&.gov[opiﬁonsf?fa%pinicp%cas@q@giame———ﬂ'ﬁﬁ 14MAT 21742010
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néve. 10 '

Two statubtory provieions describe the standards for terminating the parent-

9 In granting d.’:.sc:rét:.;:nary review of this issne, we consider the briefs
submitted by the Casa dut do oot address whether it is entitled to appeal. frcm
the dismissal 'of the termipation petitions as a matter of right.

10 Spokane County ex rel. County Commissioners v. Btate, 136 Wn.2d
644, 649, 966 P.24 305 (1%9B} ("An error of law is 'an ezror in applying the law to
the facts as pleaded and established.'® (internal guotation marks omitted)
fouoting Westerman v. Cary, 125 wWa.2d 277, 302, 892 P.2d 1067 (1594} )); see
also City of Seattls v. May, 151 Wn. Zpp. 694, 697, 213 B.3d 945 (2009).

-10~

No. 63551-4-I (comsol. with Nos.
63393-7-1, 63394-5-1, 53552-2—1,
63553-1-1, 6339%5-3-I) / 11
rhild relationship, RCW 13.34.180(1) sets forth gix statutory elemernts that the
State must prove by clear,' cogent, and convinging svidehce. If thede elements
ave established, ROW 13.34.190 then teguires that the State . prove by a
preponderance of the evidence that termination of the parent-child relationship is
in the child's best interests.

This case tums on the spplication of ths sixth slement . of RCW
13.34.180(1}, subsectdon (£f). The six statutory elements are:

[a} That the chilid has been found to be a dependent child;

(b} That the court has entered a dispositiofial order pursuant to
ROW 13.34.130; . - .o ’

- [c} That £hé child has been removed cr will, at the time of the
hearing, have been removed from the custody of the parent for a.
pericd of at least six months pursuant to a findihg of dependency;
'tc'{) That the services ordersd undér RCW 13.34.136 have beeﬂ
' expréssly and understandably offered or provided and all
necesgary gervices, reasonaldly availahle, capable of correcting the
parental deficiencies within the foreseealle future have béen .
expressly and understandally .offered or prnv1ded
{e) ‘That there i little likelihood that ccmdit:.ons will ba remedied
50 that the child can be returned to the parent in the near future . . .
; and
{£) That continuation of the parent and child relationship clearly
diminishes the child's prospects for early integration inte a stable
and permanent home.
In applying RCW 13.34.18{')(1] {f), our Supreme Court has held that "the
main focus . . . ir the parent-child relationship and whether it impedes the child's
11—
¥o, 63551-4-I {consol. with Nos.
63383-7-I, '63394-5-%, 63552-2-T,
§3553-~1-1, BK3395-3-~1) / 12
prospecks for integration, noi what constitutes g stable and permanent home, *11
T]'u.s vourt has Further clarified that " [wihile a detrmental personal relal::l.nnsm;p

would nolt he- :.r::elevant this factor ig mainly conderned with the continued effect

Iit:/fwrwrw.coutts wa. govlopinions/2fe=opiniqg i fiigname=635514MAT 2/17/2010
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-nf the legal xelationship betwesn parent and child, as. an obstatle to afdnption; it

iz especially a con!:.e-_rn where children have potential adoption rescurces.*12 In

additicn,. our Supreme Court has declared' *::h_at a finding under RCW

13.34.180 (1} (£} "nacassaiz:.ly fellows from an adequabte showing' that there is little
likelihcod that conditicns wii'l_l be remedied so that children can be returned tao the

parent in the near futnre, which is the £ifth statutory element, RCW

13.34.180{1}) (&} .13

In light of this precedent, the superior court erred in two respects, First, it.

; mistakenly focused on what it believed constitubed a stable and permanent home

for P, P. T, J.F.T., add O.L.T., rather than oun the centinued effect of Mr.

CTrimbalyuk's legal relationéhip with the childzen on th:a.:;.z: prospecte for adoption.
Specifically, the court found that ‘c;he children were in heed of a permanent home
given the instability of rasidential care and the l-e;:gth of time spent in ouk-oE-

heme care, that thers ;.vere prospects for adoptien for all three c.hild:x:an with '

paternal relai:':i:\res, and that the :Ea.rlnilies preferred te live withouk gversight by
11 In r:e Dependency of XK.8.C., 137 Wn.2d4 918, 927, 976 P.2d 113 (1899).

i2 In re Dependency of A.C., 123 Wa. App. 244, 250, 98 P.3d 89 (2004),.
i3 In re Dependency of J.C., 130 wn.24 418, 427, 9224 P.2d 23 {1lu96).

-12-
No, 63551-4-1 (comsol, with Nos,
63393-7-I, 633%4-5-I, 63552-2-I,
$3553~1-T, 63335~3=1} / 13
DSHS and the court. Although these £:i.ndings a_s.tablié?'ae.d thah Mr.  Tsimbalyuk's
legal zelationship posed an mbsta.cla' te the children's adoption prospetts, the.
court t'l_aén direcll:ed its attention to what it believed constituted a desirable
) permane.nt' home for the ch:.ldre.ﬁ . It readoned that either a dependency
guardiansh'ip oxr lohg-term relative care would be in the best interests of the
children because it would allow Mr Tsimbalyuk to see them. The co1J::§t furt'h_nar
‘stated that it was.mt convinced that the paternal relatives would end the.‘i‘r
relationghip with the children if they could not a.dor_;t. Thus, it held that "RCW
13,34,180(1) (£f) has not been established by clear, cogent, and convincing
évid'erlcel he?ause the Department has nobt proved by clesy, cogenk, and
oonvincing ev:i:dence tI.:xaf:. the current homed are not stable and permapent shert
of termination &nd ado;;tion.“ .These findings and conclusions show that the
superier court was aware that Mr. PTeimbalyukts legal relatienship with the
children pogséd an obsl:.acle. to their adoption Prospects but: imﬁrﬂperl'y focused
on what it bélieved constituted an a:pprup-riate permanent héme for the children.

Second, the superior deourt erred by failing To find that the State had

http:f/\mw.comf’ts.Wa.gw!opi_n.ionsf?fa%opinicp%lﬁﬁﬁfglsnamﬁ?r5514MAI 2/17/2010
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o107 proved RoW 13.34.180(2) (£), given its Finding undex the £ifth statutory element,
- RCW 13.34.18C(1)[e), that thers was litcle likelihood that condiéions would he
remedied. Noting Mr. Taimbalyuk's failure to complsete counseling and DV
treatment, the cpourt feund that ﬁr. Tsimbalyuk's d;?mesti;:. violence is:sues had

13-

No. 63551~4-T (conecl. with Nos.
- . B3393-7-I, 63394-5-I, 63532-2-I,
) 63553-1-1I, 53355—3—1} J 14

not ljee;n corrected and would not be corrected in the near future, The court also
found there was little likelihood that conditions would be remedied so that the
thildren eduld Be returned tg Mr. Tsir‘nbalyuk. bacause it did nof helisve I-Lhat M,
Tgimbalyuk would separate from Mg, Izrby. GJ'l.'ven thesé findings, -théx:a WAS more .

than adeguate evidence suppotting its finding under RCW . 13.34.180 (1} (e) .

Therefore, a finding under RCW 13.34.180(1)(f) tecessarily followed.

M., - Tzimbalyuk suggests that this resplt . "read(s] both ROW
13.34,180 (3} (f) and RCW . 13.34.190 ocut of sxistence. " He insists that "[i]n
addicion to proving subsections. {a) -- {e) [of RCW 13.34.180{1}), the State must

als'n prove RCW 13.34,.1B0(1}(f) by clea.r;. cogent and convincing evidence, and

must prove that termination serves the ehilﬁ:feh'.s;be;t interests. . ROW
13.34.190.% This argqument ignﬁ:.t"ea Su];b.reu.les Court precedent E-.Et;tablishi.ng that a

find:ing u.n-der how 0 13.34,180(1) (:ﬁ] necessarily follows From an adequ..xf.mta

showing undex-RCW 13,34,180(1) (ell . M. Tsimbalyuk, howeveér, is correct in

stating that after ﬁetél'irr;iflins'r that the six siéat;;tbxy elements under RCW

13.54.180{1} have beea satisfied, the court :m;st consider whether a;_::pellant!s‘

have proved thet termination 1s in the childrents best interests underc RCW-

13.34.190. We remand to the superior courl te make this determimatlon.

QONQLUSION
Thea sul:-:erior court cmmuitted obvionas error in applying . RCW
-14-
No. 63551-4-I {censol. with Nos.
63383-7-I, 63394-5-I, 63582-2-1,
63553-1-1, 63395-3-1) f 15
13.34.180(1)(f). It failed &o fo;:us on the effect of the 1ega:l :ela!:ionship between
Mr. Tsimbalyuk and the childven on the chi:lﬂren's adeoption prospects and failed
to enter a finding under RCW 13.34.180(1) (f) congistent with ibts £inding imder
RCW 13.34.180(1) (8). ' We therefore grant discretiodary review and re:.verse and

remand for- further proceedings congistent with this opiniom,

http://www.courts.wa.govfcpihionsf?fa’mpini?ggaiaagfgkfnameﬁss5514MAJ 271712010
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IN RE THE DEPENDENCY OF:

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY
JUVENILE DIVISION

NO. 09-7-04166-9 SEA
09-7-04167-7 SEA
09-7-04168-5 SEA

DECLARATION OF
APPELLATE COUNSEL

)
)
TSIMBALYUK, PETER P.d.o.b. 9/12/00 )
IRBY, JAYCOB J. d.o.b. 2/21/05 )
TSIMBALYUK OSCAR d.o.b. 8/17/06 %

)

Minor Children )

TO: Clerk of the Court - .
Assistant Attormey General — Marci Comeau”
D3HS caseworker — Sandra street -
CASA —~ Lori Reynblds

I,~ Lila Sitverstgin, am aver the age of 18 and am competent to testify. |

declare as follows: | |

B I -am ah appellate attcljmey at the Washington Appellate Project in
Seattle, Washington. | represent Peter Tsimbalyuk, father, in Court of Appeals
Cause No. 63551-4-1. |

.l 2, The appe-llate case involves the trial court's rgfusal to terminate M.r.
Tsimbalyul’s parental rights to Oscar Tsimbal}uk, Peter Tsimbalyuk, Jr. and
Jaycob irby. Tﬁe appellate case involves the same ﬁartie_s and subject matter

that are involved in the above-capticned matter.

Declaration of Appeliate Counse} ' __ SOCIETY OF COUNSEL
pase 1 REPRESENTING ACCUSED PERSONS
8 1401 Esst Jefferson Street, Suits 200

Seanle, Washington 98122
M\ b ’\‘ . (206Y3%22-8400
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3. On Juiy 22, 2008, the Department petitioned'for tenﬁina’[ion of Mr.
Tsimbalyuk's parental rights based on alleged parental deficiencies. Judge
Ronald Kessler ruled on March 25, 2D{Jé that termination was not in the best
il}terest of the children, finding instead that it was in the children's ih‘ce'rest to
continue the relationship with their father through visitatiol‘m Judge Ke$sler
further found 1hat the State failed to prove that' continuation of the parent-child -
relationship clearly diminished prospects for early integration into a stable and
permanent home, because the chiidren were in stable and permanent hémes
with their relatives,

_3. ~ The Department éppealed Judge Kessler's .ruling. Th-e appeal was
assigned cause number 83551-4-1 in Division One. | represent Mr. Tsimbalyuk in
the appeal.

4, In it brieﬁng', the Department asked Division One fo dverturn
Judge Kessler's ruling and hold that he abused his discretion in determining that
termination was not in the children’s best interests. Additionally, the Department
argued Judge Kessler emred in finding the State fai;éd to prove RCW
13.34.180{1)(f) oni the basis thal the relatives did not test‘ify that they.would
abandon the children if they could not adopt them.

5. Oral aréuments were heard before a three-judge panel on January
5,2010. The Court of Appeals reversed the juvenile court's ruling on February

16, 2010. The Court held that Judge Kessler’s analysis as fo subsection (f) was

Declaration of Appsliate Counsel SQCIETY OF COUNSEL
Paes? REFRESENTING ACCUSED FERSONS
£ 1401 Enst JeMerson Sireet, Suite 200
Seale, Washington 98122
(206)322-8400
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e.rroneous. and remanded for a recorisidefation of thé best-interest element in
light of thg new ruling as to subsection (). .

6. We plaﬁ to seek discretionary review of the Court of Appeals’
decision in the Supi’eme Court, [t will probably be —about six months l.)efore the
Supreme Court decides whether to grant review. -TI_"ue mandate will not issue,
and the case._wil['not be remarnded fo the juvenile court, until the appeal is finat
(i.e. UI.'lt'II the Supreme Court denies review or accepts review and decidesthe
case). | | |

| declare that the foregoing is true and correct to the best of my
knowledge, under the penalty. of perjury in accordance with the laws of the state

of Washington.

" DATED this 17th day of February, 2010.

/s Lila ), Silverstein

Lila J. Silverstein, WSBA# 38394

Declaration of Appetlate Counsel SOCIETY OF COUNSEL
e PP : REPRESENTING AGGUSED PERSONS
aon 1401 East Jaferson Soeey, Suits 200

Seattle, Washington 94122
. (2D6)372-2400
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KING COUNTY

SUPERICR COURT CLERK

E-FILED

CASE NUMBER: 09-7-04166-9 SEA

Judge Leroy MeCallough
March 5, 2010
@ 8:30 a.m.

SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

JUVENILE DEPARTMENT

TN RE DEPENDENCY OF: NO. 09-7-04166-9 SEA

NO. 09-7-04167-7 SEA
TSIMBALYUEK, FETER P. .| NO. 09-7-04168-5 SEA
DOB: B/17/2006 AMENDED

RESPONSE OF DCFES IN OPPOSITION TO
IRBY, JAYCOB FATHER’S MOTION TO CONTINUE OR.
DORB: 2/21/2005 STAY THE TERMINATION TRIAL
TSIMBALYUK, OSCAR
DOB: 8/17/2006

Minor Child{ren).

COMES NOW the Department of Sociat and Health Services, State of Washington,
by Marci Comeau, Assistant Attorney General, and responds in opposition to the father’s
moﬁoﬁ to “stay” or “continue” the tﬂMaﬁon trial.

I RELIEF REQUESTED

DCES requests that the court deny the father’s motion to continue or stay the
testnination trial because there is no legal basis for continuing the trial; there is no risk of
conflicting rulings since the second termination trial is based on naw facts; the law clearly
provides the Departtoent the authority to file a sccond termination pefition; and these

children cannot wait for 2 remand that may or may not occur for yet another year of more,

RESPONSE TO MOTION FOR CONTESTED 1 ATTORNEY GENERAL OF WASHINGTON
HBARING 100 Fink Avenue, Budte 2000

Scantle, WA 98104-3188
Rev. 1003 1 (206) 464-T244
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1. STATEMENT OF FACTS

On March 25, 2009, almost one year ago, Judge Ronald Kessler denied termination
of the father's parental rights to these three children, who were then ages two, four, and
eight. The court found that all services capable of comrecting the father’s parental
deficiencies had been provided; and found there was ltfe likelthood rhe father’s
deficiencies could be remedied in the near fomre; and found that custody should remain
with the zelatives but denied termination concluding that some alternative to termination,
such as dependency guardianship cr third party custody would better serve the children’s
interest,

The court made this conclusion even thongh there was no alternative action
pending before &13 cowt, and no altemnatives were advocated for by any of the par-ties,
and no cvidence presented that any alternatives were viable or would provide the children
the kind of stability and permanence they need. Tn fact, the only altemative to
termination advocated for by the father was a full return of the children to his custody,
and he argued that he was prepared to do whatever was necessary to make that happen.

Fellowing trial, the Department and CASA moved the court pursuant to CR. 60(b)
to vacate the order denying fermination and to reopen the case for presentation of
additional evidence which would show that the couri’s ruling was based on erroneous
assumptions and mistakes of fact since there were no viable alternatives to termination,
The Department and CASA requested this relief as preferable to that which could be
obtamed through either an appeal or a second termination tdal becavse both were

concerned sbout the lengthy delays that would inevitebly ensue and the danger these

RESPOMSE TO MOTION FOR CONTESTED 2 ATTORNEY GENERAL OF WASHINGTON
G 800 Eifth Avenue, Suite 2000
Seaitle, WA 9BI04-3188
Rex. 10403 11 {206) 464 T744
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delays presented for the children’s stability. See Motion o Vacate filed in Cause No. 08-
7-01084-6 SEA, 08-7-01085-4 SEA, 08-7-01086-2 SEA.

Tudge Kessler refused to grant a hearing on the motion to vacate and summarily
demied it without explanation, Both the Department and the CASA songht diseretionary
review of both ordsrs: However, because of delays occasioned by the late appointment of
appellate covnsel for the father and his requests for continuances in the appeal, the
Department filed a second termination petition on October 15, 2009, concluding that
these children could not wait any looger for the appellats prﬁcws to run its course. See
attached declaraltion of Trisha 1. McArdle. The preliminary hearing and the pretrial
conference on the second termination petition occurred long ago, and trial on the second
termination petition is scheduled o begin on March 8, 2010,

Throughout the time that this second termination petition has' been pending, thg
father never requested a continuance of the second trial, despits the pending appeal, and
in fact he consistently argued on appeal that the proper remedy is a second tria}. See
aitached declaration of Trisha L. McArdle and attached relevant sections of father’s
appellate brief.

On Pebmary 16, 2010, the Court of Appeals, Division One reversed Judge
Kessler's denial of fermination, finding “obvious error™ in the court’s application of
RCW 13.34.180(1}&). See Copy of the Court’s decision attached to father’s motion,
The case was remanded for further hearings. However, instead of allowing the case to be

remahded o Judge' Kessler, the father has decided to seek review from the Supreme

RESPONSE TO MOTION FOR CONTESTED 3 ATTORNEY GENERAL OF WASHINGTON
BEARING BYD Fifth Avenue, Suits 2000

Sealtl, WA 9810d.3188
Rev. }0/03 17 (206) 464-7744
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Court and Hdis appellate attomney acknowledges that it will be at deast six months before
the Court even decides whether to accept review.! See Declacation from Lila Silverstein
attached to father’s rrmtinn..

Since Judge Kessler denied termination a year ago, the situation with the father,
children and relatives has significantly deteriorated. Although the father had the option
fo pursue the alternatives Fudge Kessler found proferable to termination, he never pursned
the filing of 2 guardiznship or 3 party custody petition, nor has he made any serious
attempt at having his children returned to him, His behaviors toward the relative
caretakers and the children since the last trial have been nothing short of abominable. See
Dec]mtion of Social worker Sandy Street, CASA report to court, and text message from:
the father fo the relative caretakers attached to the Declaration of Trisha MecArdle.
Among other things, the father has threatened to move the youngest children to different
relatives in another state and to undermine any alternative action ordered by the court; he
moved in and then trashed the relative’s rentel home leaving holes in the walls, broken
windows, piles of garbage and drug paraphemalia, resulting in the relatives Josing the
property; he threatened and defamed the relatives so significantly that the relatives have
sought a protection order against him and they now refise to supervise his visits; he
shaved his children’s heads in contravention of the children’s desires and specific
admonitions by Commissioner Castillefa; he fuiled to appear for court ordered vrinalysis;

he has not participated in any of the services ordered of him in the dependency since the

! Ag the attached declaration from Trisha L. MeArdle indicates, thet estimate of Hime is
sonservative, and could easily tale & year or more for the case to provced thromgh the Supreme Court ,

RESPONSE TO MOTION FOR CONTESTED 4 ATTORNEY GENERAL OF WASHINGTON
G : BOG Fiflth Avenue, Sujte 2000

HEARTN Seattle, WA 981043188

Rev. 1003 0 {206) A64-7744
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last teumingtion trial a year ago; he has not consistently visited the ﬁldre.n; he has
rofused fo follow the court order requiring him to sign a release of information for
immigration records; and he was recently fired from his job? Moreover, Dr. Richard
Borton, the psychologist who testified at the first termination trial, and whom Fudge
Kessler relied upon for his decision to deny termination, recently reviewa& vecords from
the past year and Dr. Borton makes it clear that he supports termina'tion and recommends
that eny adoption be “closed” so as to give the children a clean break and to reduce the
possibility of the father manipulating the children during visits, See topy of Dr. Borton's
Febmary 22, 2010 letter attached to lthe Declaration of Trisha McArdle. These events

will be the subject of the second termination tial,

L  ARGUMENT
In his motion, the father 'requasts a “continuance” or a “stay” but he fails to cite a
single source of authority for his reqﬁest. Hig entive argument rests on a speculative
assertion that allowing the second tral to go fo;ward might result in cocflicting rulings
because the two cases are based on similar facts. This is a false premise becanse the facts
ofthis case have substantially changed, the second trial will b based on new evidence, and
the children's need to obtain permanency has gone from necessary to critical, In shost, these

children sivaply cannot wait any longer.

* Bvidence substantiating these agsertions of fact can be seen throughout the dependency files
involving these children, See CASA’s Certification of Emergency Hearing filed on 1721710 under Cause
Nnmbers 06-7-04269-5 SEA; 05-7-00142-7 SEA; 06-7-04270-8 SEA; See CASA Motion re; Visitstion and
Services for Father filed 1/27/10 under same Canse Numbers; Ses DSHS Response to CASA's Motion
Regarding Father’s Visitution filed 2/3/10 nnder seme Catse Numbers; See CASA Strict Reply dated

RESFONSE TO MOTION FOR CONTESTED 5 ATTORNEY GENERAL OF WASHINGTON
HRARING 800 Fith Avenns, Sofic 200G

Seattle, WA 28104-3(88
Rev. 10/G3er (206) 464-T748
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A, Therequest to continue the termination trial is not timely and the fafler has
failed to demonstrate that extracrdinary circumstances exist such that there
are no alternative means of preventing a substant{al injustice.

LIuCR 4.5(2) provides that whers a motion to change a tecmination trial date is
made afier the prefrial conference, “the motion will mgt bo grauted except under
extraovdinary circnmstances where there is no alterative means of preventing a substantial
injustice...”  (emphasis added). The party requesting the continuance clearly has the
burden of demonstrating extracrdinary circumstances, which the father in this case cammot
show, since the appeal was pending when the Deparhment filed its second ismmination
petition last October, and he argued throughout the appeal that a second trial was the proper
remedy for the Departinent to pursue,  See supra at §-7. "[]1:3 local rule also requires that
conditions should be imposed on amy conﬁnuance'to preserve justice, but there are no
conditions that can be imposed that will protect thess children from the harmfiul effects of an
indefinite delay. Particularly since any delay in this case might very well result in a

complete disruption of the children’s current placements. .

B. The law clearly provides the Department the right te proceed on 3 second
termination petition, when the first one is denied.

The father argues thet the Department’s decision to file 2 second termination
petition wes an “unusual decision that created 4 situation not contemplated in the
cagelaw.”  Father’s motion at 3. However, there was nothing unususl sbout the
Department’s decision in this case. In 2005, the court of appeals made clear that the

Rules on Appeal do not allow the Department the right to appeal an order denying

2/8/10 filed nnder same Cause Numbers; See Department’s Response to Father's Motion for Revision fled

RESPONSE TO MOTION FOR CONTESTED 6 ATTORNEY GENERAL OF WASHINGTON

u G . 300 Fifth Avenne, Suile 2000
BARIIM . Sealtle, WA 98104-3138

Rev. 10403 o . {206) 4647744
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termination because the state can always file a second termination petition. In_re

Dependency of A.G., 127 Wn. App. 801, 807, 112 P. 3d 588 (2005), review denied, 156

Wa. 2d 1013 (2006). On appeat of Judge Kessler's order in the first fermination, the
father used this same rationale in attempting to dissvade the court of appeals from
accepting review, He argued: “The Department’s proper course of dction — if it was
defermined not to proceed with a guardianship or third-party custody —~ was fo file a
second termination petition.” See P, 17 of Father’s brf. on appesl attached to Declaration |,
of Trisha McArdle. When it served his purpose on appeal, he argued that the law
provides the Department the opportunity to “simply try again” if it loses the first
termination trial, See p. 24 of Faﬂier’.;‘, brf on appeal attached 1o Declaration of Trisha
McArdle. He argued that Judge Kessler's denjal of termination did not after the status
quo or limit the freedom of any party to act because the state has the option to pursne a
variety of alternatives, “and still file a termination petiion,” See p. 28 of Father's
appellate brf. Having conceded on appeal that the state has the option of filing a second
termination petition when it loses the first, the father is havdly well positioned to argne
the second termination trial should not go forward. Additionally, if the Depattment is
prechuded from proceeding to trial on a second termination petition, then the court of
appeals atticulated remedy in In re A.G. of ﬁliné a second petition is in fact an iﬂusory
remedy, and the state should have an absolute right to appeal orders that deny

termination.

on 211410 nnder same Cause Numbers,

RESPONSE TO MOTION FOR CONTESTED T ATTORNEY GENERAL OF WASHINGTON
G sog;:f:: ‘:‘J’:’??.ﬂ"?é"sm
it
Rev. HO/03 ¢ (2D6) 464-7744
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C The second termiuztion trial will not be based on the same facts, so there is
ne danger of conflicting decisions.

All of the events that have transpired over the past year, plns the father’s prior
history of domestic viclence and failed treatment aﬁempts, his anti-social personality
disorder and his ongoing lack of concern over his children’s wellbeing will be the subject
of the. second termination trial.  Because tfle second frial is based on new evidencs,
msolution of the case will not be based on the same facts, so there is no risk of
‘inconsistent’ mIinés. In faet, the results of the second trial will essentially moot ut any

remand of the otiginal case. West v. Thurstoy County, 144 W, App. 573, 183 P. 3d 346

(2008)(an issue is moot if ity resolution is purely academic and cannot provide the party
with effective relief} The unfortunate reality i3 that the appeal of J'udge Kessler’s order
took too long for these children, and with an additional appeal to the Supreme Court,
there 1s no end in sight for these children.  Although it hoped that an appeal would
resolve this case sooner, that js not to be. DCFS is prepared to start from scraich and, if

necessacy, prove each and every element required for termination again.

D. These children cannot wait any longer to have these proceedings resolved.

At the first termination trial both the CASA and the social worker testified to |
these children’s pressing need for stebility and permanency. Qver the years that these
childten have been in care, they have had multiple placements and have bomeed from
placement to placement. They finally had stable homes with their current relative
caretalcers when the first trial was hed, but that is no longer certain, and a change in

placement will be devastating to these children. The law guarantees every child the right

RESPOMNSE TO MOTICN FOR CONTESTED 8 ATTGRNEY GENERAL OF WASHINGTON
HEARING B00 Fifth Aveoue, Suitc 2000

. Seartls, WA 98104.3188
Rev. L/03 (208} 464-T744
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to a “safe, stable, and permanent home and a speedy resohution of proceedings” under ch.
1334 RCW. See alse In 1 {he Dependency of 1.8, 111 Wn. App. 796, 46 P.3d 273
(2002)(statute mandates speedy resolution in order to allow the child to have a safe,
stable and permanent home). These chﬂcimn have already been dented these basic rights.
To gramt an indefinite stay of this tennination trial sentences these children to a Hfetime
of uncertainty. It violates their statutory and constitutional right to stability and early
permanency and it ignores their best interest. See In re Dependency of 1.B.S., 123 Wn.2d
1, 863 P.2d 1344 (2008); In re P.A.D,, 58 Wn. App. 18, 26, 792 P.2d 159 (1990); In re
Dependency of C.T., 59 Wn. App. 490, 498, 798 P2d 1170 (199(1) review denied, 116
Wn.2d 1015 (1991); see also, In re Russell, 70 Wn.2d 451, 423 P.2d 640 (1976); In re
kamguis;, 52 Wn. App. 854, 861, 765 P24 30 (1982). Ifthe relative caretakers decide
they can ne longer tolerate the uncertainty and discord cansed by these incessant delays,
the tesults for these children could be catastrophic. The request to stay or continue this
tegrination trial should be denied,

DATED this 26" day of February, 2010.

By, SMARCID. COMEAU -
Assistant Atorney General

WSBA # 38027

‘Washington State Attomey General’s Office
800 Fiftt: Avemue, Suite 2000

Seaitle, Washington 98104

Phone: (206) 464-7045

FAX: (206) 464-6338

E-mail: marcic@atg.wa.gov

RESPONSE TO MOTION FCR CONTESTED 9 ATTORNEY GENERAL OF WASHINGTON
HEARTNG 800 Fifh Avenue, Suite 2000

Geettls, WA S8104-318% .
Rev. 10A03 {206} 464-T744
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

JUVENILE DEPARTMENT

IN RE DEPENDENCY OF: NO. 09-7-04166-9 BEA

’ NQO. (19-7-04167-T SEA
TSIMBALYUK, PETER P. NO. 09-7-04168-5 S8EA
DOB: 8/17/2006 .

DECILARATION OF TRISHA L.
IREY, JAYCOB WMCARDLE
DOB: 2/21/2005
TSIMBALYUK, OSCAR
DOB: 8/17/2006
Minor Clild{zen).

I, Trisha L. McAxdle, hereby declare as follows:

I am the Assistant Attomey General assipned to the appeal of Jodge Kessler’s dental
of termination in the first termination trial. 1 am over the age of eighteen and competent to
testify herein,

1. Tam familiar with the record in this case, including the appeal and have read the
Department’s response in opposition to stay. The response accurately reflects
the Department’s arguments on appeal and the father’s arguments in response.
Aitached hereto as Exhibit 1 are true and correct copies of relevant arguments
made by the father’s appellate counsel on the right of the Department to pursue a

second termination action,
DECLARATION OF TRISHA L. MCARDLE 1 ATTORNEY GENERAL OF WASHINGTON
Rev, 0351 pp BOD Fifth Avenue, Suite 2000
Secattle, WA D8104-3188
(R06) 464-TT44
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2.

In h'andling this appesl, there were nunerous delays in the processing of the
appeal that were no fault of the Department or the CASA. The father’s trial
eounse! did not seek an order of indigency for the father until May 26, 2009,
which was soveral montbs after the Department filed fs notice of appeal.
Counsel did not transmit that order to the court of appeals for appointinent of
appellate counsel until September of 2009, which was a month after the
Department filed and served its opening brief. This required appellate counsel to
request a continuance for her brief, so that she could become familiar with the
record. ¥t was becanse of these ongoing delays with the processing of the appeal
and the instability of the children’s placement that the Depariment decided to fife
a second tetmination pelition.

I bave worked for the Office of t'he Attorney General for over 23 vears, and have
handled huodreds of a;.JpeaIs involving termination and dependency cases, In
my experience, it is very unusual for a petition for review 1o the Washington
Supreme Court to be resolved in less than a year. Particularly if the patents
pursue a munber of technical challenges to preliminary rolings by the dierk. In
my fsﬁr.naﬁnn, this case will likely not be remanded, if remand is ordered fora
YE4T Of more. _

In addition to Bxhibit 1, T am attaching to this declaration as Exhibit 2 an
updated report from psychologist Dr. Borlon, who was the psychologist whom
Judge Kessler relied upon to conclude in the first termination trial that
termination should not occur. This updated report js far more definitive on the
need for termination than Dr. Borton originally reported. Attached as Exhibit 3
is a true and correct copy of an e-mail that was forwarded to me, and purports to

he 2 messags sent by the father to the relative caretakers.

DECLARATION OF TRISHA L. MCARDLE 2 ATTORNEY GENERAL OF WASHINGTCRMN

Rev, 03/01 pp

§0D Fillh Avenue, Safle 2000
Scaitly, WA 98104-3188%
(206) 464-T744
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I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

Dated this 26” day of February, 2010.

Auradvngde,

TRISHA L. MCARDLE
SENIOR COUNSEL
WSEN 16371

DECLARATION OF TRISHA L. MCARDLE 3 ATPORNEY GEMERAL OF WASHINGTON

Rey, 03/01 pp

BOD Filth Avesne, Swite 2000
Bealile, WA 98104-3188
(206) 464-7744
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OFFICE OF THiZ ATTORNEY GENERAL NQ. 6356144
RSHS BEATTLE

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION ONE

In Re the Dependency of Peter T, (dob 9/12/2000), Jaycob 1. {dob
2/21172005), and Oscar T. (dob 8/17/2008)

ON APPEAL FROM THE SUPERIOR COURT OF THE
STATE OF WASHINGTON FOR KING COUNTY

The Honorable Ronald Kessler, Judge

BRIEF OF RESPONDENT

LILA J, SILVERSTEIN
Atiorney for Respondent Pefer Tsimbalyuk

WASHINGTON APPELLATE PROJECT
1541 Third Avenue, Suite 701

. Sesitle, Washington 98101

{206) 587-2711
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motion to consolidate it with the nofice of disctetionary review as to
the denial of the termination petition, This Court consolidated the
cases and appointed appellate counss! for Mr. Tsimbalyuk.

D, ARGUMENT

1. THE TRIAL COURT PROPERLY EXERCISED ITS

DISCRETION IN DENYING THE STATE'S MOTION

TO VACATE JUDGMENT UNDER CR 80(B).

The State contends the frial court abused Its discretion in
denying its motion to vacate judgment, essentially arguing that the
trial court was required to reopen the case to hear new evidence
hecause IjSHS failed o prove its case the first time around. The
State is wrong. CR B0{b) is not designed 1o give the losing party a

second hite ai the apple. The Department’s proper course of action

— if it was determined not fo proceed with a guardianship or third-

P

party custody — was to file & second termination petition.

S o
o

"A motion to vacate a judgment is to be considered and
decided by the irial court in the exercise of its discretion, and its
decision should not be overtumed on appeal unless it plainly
appears that this discretion has been abused.” In re the

Guardianship of Adames, 100 Wn.2d 166, 173, 667 P.2d 1085

(1983). Discretion is abused where it is exarcised on untenable

17
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in adoption did not testify ai the fermination #ial, and the court
found that there was no evidence she would not be willing to care
for the child under a more inclusive arrangement. 1d. at 805,

The State appealed, and this Court heid that RAP 2.2(a) did
not provide a right to appeal the denial of a termination petition.?
1d. This Court noted that subsection (8} of RAP 2.2(a) aliows

appeals as of right for aggrieved parents, but that no counterpart

exisied for cases the Department lost — presumabiy hecause the
e

Department, unlike parents, could simply try again. 1d. at 806.
e e

Indeed, the Court concluded that the denfal of a termination petition
. is not appealable under RAP 2.2(2)(1}, {3), or (13) for that very
reason: It is not a finaf judgment because it does not “end the
overalf action.” . id. at 807. Rather, the dependency is still in place,
ard the State is free to file another termination petifion.* 1d.
The abpellants here act as if the denial of the termination
petition is appealable as of right simpl;r by virtue of the fact that the

denial of a CR 60{b) motion is appealable. Endorsing this practice

3 This Court further hald that discretionary review was not warranted. k.
at BOB-09.

% In this case the Stata claims It did not fle another termination petition
becausa of "inherent delays” In the process, DEMS Brief at 37 n.7. But if the
State really cared about employing the most exped|iious solution, it would have
filed a second termination petition and been finished with a second termination
trial by now. The fact that it instead filed & frivelous CR 60(b) motion and appeal
belies any ctaim of urgency. '

24
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cases where it appears that the superior court has committed
probable error which substantially slters the status quo”).

However, the State cannot prevail because the decigion of
the superior court did not substantially alter the status quo and did
not substantially fimit the freedom of a party to act. To the ;:ontréry,
the decision maintained the status quo: the children remained

dependent children in the care of refatives. Nor did the ruling

substantially limit the freedom of a party to éct Mr. Tsimbalyuk can -

-
still ses his children, and the State can stilt provide services to the

family, sfill pursue a varisty of alternative permanent plans, and still

file a fermination petition, Thus, RAP 2.3(b) is not satisfied, and the
T .
Court need not reach the argument below.

¢. Even if the trial court's decision had aliered the status -

quo, discrefionary review would be unwarranted because the trial

court did not commit probablé error: rather, the trial court credifed

the State’s own witnesses who iestified that continued contact with

the father served the chiidren's best interests. Even if the sscond

clause of RAP 2.3(b)(2) were satisfied, the first is not. The juvenlie

colirt did not comimit probable error in concluding that the State_r

28
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Feb 24 10 D8:34a Richard Bardon ' 206-367-3256 p.3

RICHARD W. BORTON, Fh.IJ.
Frefand, Chitd, Eaneily Thevapy and Evaluztons
Licensed #sychologist {(#538)

19105 361 Ave. W, #206 {435) 478-2980
Alderwood Business Campus .
Tynawood, WA 9B036-5760

C2/22110

Marci Comesav, Attormey
AAG Office .

800 Fifih Ave, Suite 2000
Seattle, WA 98104

Re: Peter Tsimbalyuk

Draar Ms Comean,

This is & formal summeary of my review of the documents you sent me last week
regarding Mr. Tsimbalyuk. You asked that this review ultimately address three
questions:

(1) Whether based on the documenis I reviewed, iy opinion remains that dr.
Tsimbalyuk should not have primary parenting responsibility for his ftwee children (Peter,
Ir; Oscar; Jayeab), and 'whether my opinion wonld change knowing that Mr. Tsimbalyik
is separated from Ms Itby.

(2) Whether 1 would maintain the opinicn thal tesmination is not in the children’s best
interests. ’

And (3): If termination is in the best interests of the children, what has changed since

3709 to change my opinion, and whether thal cpinion would be the same for all three
children. ‘

Based on my reading of the documents presented for this review, and on the information
made available to me at the initial termination frial in 3/09, along with my evaluation of
Mr., Tsimbalyuk in 12/07, [ would offer the following in responss to these questions. T
would pote that T have had no contact with Iir. Tsimbalyuk cr his atiorney in this review,
and bage my opinions solely on the information described above,

As 1o (1), my opinion has not changed. There is nothing in the carrent materials to
suggest that Mr, Tsimbalyok has made changes in the factors initially disposing me io the
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opinion that he shovutd not have custody of his children. Indeed, while he has made two
brief attempts at counseling, as discussed in the initial evaluation, therapy would need to
be consistent, frequent, oceur over a long period of time, and he would need to be
motivated to change. Wone of these faciors have been true.

In the imitial evalvation, I proposed fhat Mr, Tsimbalyulc’s Antisocial Personality
Disotder primarily made kim voable to be a fit parent for his three children. The
diagnosis of Antisocial Personality Disotder was based vpon Mr. Tsimbalyuld’s history
end the n-current symyptoms of deceitfulness, Lregponsibility, and Iack of remorse, [n
terms of parenting, these resulted in his being primarily self-focnsed in his day-to-day
decision meking and judgment, opportunistic (without regard to the effiect his behgvior
had on others), manipulative, and disregarding of authority. Since then, the materinls
reviewed provide continued, muliiple examples of these symptoms. For example, he has
openly stated to the CASA his intention to disrepard the rules of any parenting
atrargement except return of the children to his cate, He has said that he wanted to move
two of his children {o hig sisier”s home in Tennessee, his sister having 9 children already.
He clabms that ke had spoken with her and obtained her approval of this plan, but fater, I
am fold, he retracted his suggestion that the children be moved there. It is unclear if his
reported contact with his sister was ever made, Inthis process, he had no plans for how
he would visit thege children (were they to be moved to Tennessee), aud/or maintain
contact with his oldest child (Peter, Ir} who is placed with Mr, Tsimbalyuk’s mother
locally. His irresponsibility is evident in comments he has reportedly made to 2 DV
counselor that he is happy to have the state suppost his children, and that he had so need
to work full time. He described himself at the time being “volunsarily underemployed”,
working 20-30 hours & week and sinting that he only had about $100-5200 & month left
for paying bills. At the same time, he has somehow paid for an attorney and another
psychological evaluation in the process of his deportation hearing. I believe his family is
supporting those cfforte. Somechow he belicves be could support his children. His
disregard of authority is also evident in a recent vistt in which he had t© be told twice to
put his cell phone away, end in ancther visit in which he brought a “cousin™ who,
himself, disregarded the supervisor’s authority and took pictures on his cell phone afier
being told notto. This event is trombling also beecause it suggests thal Mr., Tsimbalyuk is
hefriending people whose disdain for authority mimics his own, rather than associating
with people who could be more appropriate smodels. Finally, hiy continned disregard of
authority is evident in the baircutting incidents discussed in supervised visitation notes,
In the initial incident (6/09) he claimed that the caseworker had piven him such
permiission a year prior, and that thexefore he felt that he currently was permitted to cut
hie child®s hair in the visit, despite the vigitaticn supervisor’s protestations, Itis reported
that he was subsequently given guidance inthis matter by the eourt, and yet Jater once
again cut his children's hair when they wete at his mother’s home in 1710, He claimed
then that the visif was not an official “visit” and that theyefore he had the right, and was
free, to cut their halr, In neither incident did he consult with the foster parent for the
children, his own sister.

His continued deceptiveness is evident as well. He cancelled visils, for example, on three
occasions in the fall, 2009, claiming illness. Posstbly this is the real reason for these
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cancellations. He claimed that he knew nothing of the well-established visitation rule
thai three missed visits would result in suspension of visits. It is very difficult 1o believe
that in the course of these three cancellations over a two-month period, that he would not
have been rerninded of the mles, and/or that these roles would not have been well-
explained at the outset of the supervised visitation. Mr. Tsimbalyuk’s dissimulation was
clearly ovident iz the initiel evaluation with sme. Inno uncertain terms, T talked ta Mr;
Tsimbalyuk about the risks to his children were he to re-engage with Ms Itby. I also
made it clear that the state would likely take a dim view of him ever obtaining custody of
the children were he to beceme involved again with Ms Trhy. He assured me that he was
not involved with her and would not be re-involving himself with her. I leamed in the
initia] termination frial that not three months after the evaluation with me was campleted,
he married Ms Irby. Despits his protestations to the contrary, he was in fact quite
involved with Ms Irby during my inltfal evaluation. As Istated in the tormination trial,
this was quite dismaying to me, as it ot only was evidence of his continued
deeeptiveness, but also potentially elevated the risks for any children retirned to his caze,
and elearly indicated his priority of his own self intarests over those of his children.

Finally, his antisocial personality is evident in his manegement of his housing situation
over the past year. His sister and brother in law rented Mr. Tsimbalyuk a house, which
later became foreclosed apparently due to the brother in law's failure fo keep up with the
imortgage. Papers indicate that this occwed in 8/09. The house was 10 be vacated
thereafter, as wouald be appropriate, and sometime that Fall evietion notices were sent to
The rexta] home in which Mr. Tsimbalyuk and Ms Irby were living, The slster and
brother in law state that they never received these notifications because Mr, Tsimbalyuk
did not forward them. This resulted in something of a surprise potification 1o the sister
and brother in law, which in tum resulied m their visit to the house to be suze no ofe was
living there. They were under the impression that their prior requesis that the couple
move out were fulfilled. They report that they found Mr, Tsimbalyuk and Ms Irby living
in the home angd claim that the home was rashed. The brother in law was understandably
angry, and prebebly made inappropriate threats to Mr. Teimbalyuk. Mr. Tsimbalyuk
responded to these threats with voice-mailed threats of his own, including one messape
inclnding sounds of gunshots and glass breaking. It is Mr, Tsinbalyuk’s response to his
brother in law that is of importance here, as it suggests that rather than being remorsafiul
about continuing to live in a home that was no longer rented to him (and for which he had
paid no rent for months), and moving out when requested to do sg, Mr. Tsimbalyuk
remained in the home and then responded to his brother in law’s anger with vindictive
anger of his own. This indicates the level of entiflement and irresponsibility Mvr,
Taimbalyuk has.

All of the above is to say that his Antisccial Persomality Disorder is alive and well and
continues o be a major impediment to safs care and norturance of children. 1 conlioue to
argue thai placement of any of his children with him is not appropriate. He would, as |

indicated in the iritial evaluation, present an poor model for his children in terms of
hefping them learn the values of adherence o sacietal rules and respecting authority; he
would be apt to expose the children to unsafe people; he would not be likely to consider
his children®s best interests ahoad of his own; he would pot be likely to be abls 1o a
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consistently nurturing and supporifve adult for the children. His cholce to marry the
children’s mather, knowing that her presence would be unsafe to the children, indicates -
extremely poor judgment. His aitampts to have two of his children mave to Tennessee,
and/or to bave them In a guardianship here, all appear to be atmed at reducing coust
structure {or manfpulating the court] to the point that ke could resvme custody
immediately after coutt shructure was removed. T maintain that he should not be the
custodial parent for any his children.

As T indicated in my prior cvaluation, I did think at the time that his positive relationship
with s ¢hildren, and theirs with him, merited some consideration. I felt at the time that
there were relatives who would be willing to provide the lions share of eare and
nurhurance for the children, and that Mr. Tsimbalyuk could act as 8 “favored tmele” to the
children, much as he has dene in most of the visils he bas had until recently, My caveat
af the tirze was that a gnardianship could be considered if the placement resources were
willing to consider this, and if'the relationships between the placement resources and hr,
Tsimbalyuk could be maintained positively. While these caveats were minor issues at the
time of the evaluation (based on my conversations with one of My. Tsimbalyuk®s sisters),
since then there have been considerable, adverse changes, to be disenssed below,

(2) Based on the reasoning diseussed in (3), I believe at thiz point that termination, of
parental rights wonld be appropriale. 1recegnize that this is a deviation from my prior
recommendations to the court, and believe that this change In opinian is valid for the
reasons discussed boelow.

{3} A number of changes have sepurred since my fojtial evaluation in 12/07 and since the
initial termination trial in 3/09. These changes have led me reluctantly to conclude that

vir. Tsimbalynk does not have the capacity to be a viable pavent for these children.

First, as indicated above, Mr. Tsimbalvuk chose to marry the children’s mother, who
demonsirably was neglectful of the children and has since relinquished her parental
rights. This clearly indicates Mr. Tsimbalyuk’s priorities are skewed toward his own
interests over those of his children. -

Second, the caveats I discussed in the initial evaluation have been far more problematic
than initially expected. Mz Tsimbalyuk has taken advantage of his sister and brother in
lavw remiing him iheir home, by net paying rent for months, and by not leaving when 1old
1 do go. This, as well as the family’s insistence that hey cannot continue to care for the
children under anything other than an adoption, has led to very severe conflicts between

" M. Tsimbalynk and ths potential guardians of his children. There is 2 no contact onder

resiricting M. Tslnbalyuk from contact with his sister and brother in law. The
relationships do not appear repairable in the foreseeable finure, and no one should expeet
differently. So, the relative placements are no longer in agreement with guardianship as
an option, and the relationghips between the families involved have disintegrated.
Guardignship would no longer be viable, from my point of view.
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Thicd, the only reason that termination was not recommended in the priar evaluation, was
that Mr, Tsimbalyuk’s relatively positive involvement with his children in visits indicated
an abiding atfachmertt of the children to hira. What was not clear at the time was the
degree to which conflicts between Mr, Tsitabalyuk and the children’s caretakers and
between Mr. Tsimbalyuk and the state would interfere with his conduct with his children.
Visiiation notes from 6/09 to the present indicats that when Mr, Tsimbalyuk has been
frusteated with either caretakers or the state, he has not been able to suppress this
fmsiration in front of his children. Thus, we have the CASA reporting that he made
disparaging comments to the children about the CASA and caseworker during a tecent
visit. He hag disregarded bis child’s protestations as well as those of the visit supervisor
in ensting the children’s hair. It Is clear that when he is under strese in other aveas of his
life, his visitation with his children is adversely affected. Clearly, he has had stress in the
past and managed to maintzin appropriate condust in visits, More recently, though, his
conduct during vislts has becn less appropriate. He has brought a person to the visit whoe
modeled disregard for authorily and has requiced two reminders in one visit to stop using
his cell phone. Iam told that he has missed two visits recently. Finally, there are several
visits at the end of 2008 in which the children refer to their father as “Peter™, This eould
suggest some distancing on their pari. Overall, I am concerned that his previously
positive relationships with his children during visits may be compromised currently.

1 am also concemed that his previously pesitive relutionship with his own mother (the
relative placement for his oldest son, Peter, Jr.) was, and perhaps continues to be, based
on her willingness to accept Mr. Teimbalyuk’s dissimulations at face vatue. I am siruck,
for examnple, by her willingness to allow Mr. Tsimbalyuk to eut the children’s hair in her
presence, apparently being swayed by (he argument that the visit was in some way not an
official visit and thar therefore he could vislate court orders, or that somehow he
persuaded her that he should have the tight to cut their hair, a5 the children®s father. Or,
who knows what argument, if any, he used? She mmst have known about the prior
haircutting issue and sheuld have admonished him {and perhaps did so) not to ¢ut the -
children’s hair. T womry that she may be duped by him on other issues and/or have simply
wanted to believe him as her son. In any case, T believe thal she may not be sble to exert
control aver his actions, or te too easily succumb to his maniputations, and that were
guardianship to vcour with Peter, she may be tog quick to allow excessive and
inzppropriate contact between father and som. She has been reported to have been
pleased 1o hear that Mr. Tsimbalyuk was remanded for drug testing, apparently
recognizing a recent negative change in his behavior possibly associated with drug use.
This would suggest that she does not have the capability 1o confront him on her own.

Finzlly as mentioned in the injtizl evalvation, Mr. Tsimbalyuk's deportation status is an
issus, though the court and DCFS at this point do not have a clear understondmpg of s
due apparenily to confidentiality issues. Mr. Tsimbelyulk is under court order to release
1his information, but has refused to comply. The last information available is that he hag
been deported, and that he is awaiting appeat of that order. It is a very reasonable
possibility that he would be deported at some point in the near fitere. Dependency court
shonld consider (a) the possibility that Mr. Tsimbalynk’s desire to obtain custody of his
children is in part motivated by his agenda not 1o be deported, and (b) what would happen
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tor the children were he to be deported. [ am concemed that fhis would have an adverse
impact on the children were parental rights not terminated.

I canmot speak as to the “best interests of the children™ in this matter. My evaluation was
to address My, Tsimbalyuk’s capacity to be a viable parent to his three children. Ithink
that hiz Antisocial Personality Disorder raises considerable risks o the safety of childien
in his care, not so much becauss he would be actively abusive, bot rather that he would
not be proactively protective of his children, sensitive fo their feelings, and act on their
behalf ahead of his own. This led to the initial removal of the ¢hildren from his care, dua
to hie faflure fo pi-eteci the children from neglect fom their mother. Marrying her after
she relinquished parental rights is a blatant statement of his priorities. I believe that his
actiong over the last year have continued to provida clear evidence that his focus'is quite
cleagly on his own interests. Those interests have been 1o have his children back into his
care, regardless of the impact oa the children. This represents hoth a paremtal deficit, in
the sense of acting in 2 manner that is dismissive of the children’s axtachrments to their
aumt and uncle and grandmother, and a lack of sensitivity to the children’s best interests,

I have oné firrther caveat in all of this. Aside from the one DV incident with his wife,
M. Tsimbalyuk does not have a history of chronic, violenl bebavior. But based on his
cenduct over the past vear, [ am concerned about other retaliative actions he could take
against his sister and brother in Jaw in particular, were the court to deternine that parental
rights should be terminated. Itis clear that he would not abide by guardianship strictures,
and he has said as much to the CASA. However, be has also indicated that he would “go
to court” to get the changes he wanted. e has not suid that he would tzke matlers into
his own hands. ‘Were court relief not to be an option (were parental rights to be
terminated), it is not cloar to what eods he would go 10 get what he wants, While I de not
see him suddenly becoming assauliive, it is not out of the question that he could act to
kidnap the childrer, perhaps in association with his deportation. [t would not be out of the
question that he could continue to herass bis sister and brother in law, and/or violate the
¢ contact orders. If the court determines that termination is appropriate, it would
probably be best ic make a subsequent adoption closed, to effect “a clean hreal® and
reduce the possibility of Mr. Tsimbalyuk engaging in manipulative behaviors with the
childeen during visfts,

I hope that I have responded to all of your questions, Fee} free to call if you have further
issues to address. ' :

EZ{(/L-’; /"'\ C

Rizhard W. Borten, Ph.D.
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McAdrdle, Trisha (ATG)

Fram: Comeau, Marcl (ATG)

Sent: Thursday, February 25, 2010 7:48 PM
To: : McArdie, Trisha (ATG)

Subject: FW: Discovery on the Tsimbalyuk case

————— Original Message-----

From; Comeau, Marcl (ATG)

Sent: Thursday, February 25, 2018 7:48 PM o

To: "Warden, Alison®; Freeman, Roger; 'Nagel, Heldi'; 'casa.group@kingcounty.gov'

Ce: ‘Lori Reynolds'; Street, Sandra (DSHS/CA) '

Subject: Discovery on the Tsimbalyuk case

Below is an email received by me from the relative caregiver for Jaycob Irby and Oscar
Tsimbalyuk containing the text messages sent by Peter Tsimbalyuk to Lena and Sergey Budnik on
January 16 and Janvary 17, 2814.

————— Oripginal Message-----

From: 4255011861@mms . att.het [mailto:425501168618mms. att.net]
Sent: Thursday, February 25, 2016 6:36 PM

To: Comeau, Marci (ATG)

Subject: Multimedia message

SUKERS SUKERS GO HOME AND EAT SHIT

LIKE T SAID. EAT STINKY SHIT BLUDNIK

Ya I think not. I know a bludnik when T hear one. And I'm going to my real house which is u
know where. I can take him easy, just didn't because of the kidS. BLUDNIK. MAYBE YOUR FRILENDS
MALUTA COULD USE A COPY OF YOUR FAMOUS SPEACH, L. ARE FASHISTU. I WISH U LUCK WITH TOMOROW
WITH YOUR FAKE SEREMONY. HOW CAN U LODK PEOPLE IN THE EYES AND SAY "LOVE ONE ANGTHER™. O YA
-BY THE WAY ILL BE COLLECTENG FROM YOUR ASSES ON BEHALF OF SKIJANA ALEX LUBA VIKA MOM ARD
ANYBODY ELSE THAF ASKS FOR MY HELP. S0 open your mattres and start forking out money that v
stole from honest people. U ain't nothing but a thief and raketeer and a big fat }iar (it
wouldn't hurt to lose a few hundred pounds). Overall u are a baaamad person=u really chouse a

wrong ‘career for yourself. T think u were a better driver for that politician than u could
ever be a "bastor"

Xts my fuck. GET A FUCKING JOB. U LOODOSER And u be mean or a scratch on any(u know what I
mean),theaaaan I might get upset with wu. U don't want that trist me and how many pecple do u
want to rec ive the message (the one about the money)give me a number O yeah, 1il sisy almost
Torgat about u I am reaaalllly disapointed in U for folowing in the footsfeps of the
mindless,GREEDY,LYTNG,PIECE OF SHIT. U shou ld know better. And no there is no threat u dumb
Fuk. -I'm just telling u to be nice to people and animals around u. Otherwise u will no
longer be a ba stor-get it. "Pastor". T said it ain't. What the shit are u talking about and
stop taking so many sterolds sergey I think u owe (both of u) owe an appology to GOD for
missusing HES house of worship I didn't realize that a little bit of money can make people
mct like the BIGGEST ASSHOOOLES in the wniverse. ps sergey I could giva u a few driving lesso
ns for free if u can't afford it Hey look I'm sorry about what I said, T didn't mean it. Ok.
Have o good night and sweet dreams everybody. I 11 see U guys tomorow and if u want we could
Lena "fuk your husband he is the biggest and the Fattest looser of all time®
Yeah, thats zll true
I don't lie .
What a bunch of crap. khen T moved there I had a $1188 condo that X was paying$sed for .I
Just gave it uwp and was doing u a favor by staying at that shi thole that u cared nothing

1
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about untill somebody actually had started to enfoy themselfs overthere u had to stop that at
any price..lvosers that's what I think of u sergey and sisy. Following me around like a
cotple of dumb asses with your nases up eachothers ASSHOLES. "Brownnosing”. Get a life. Find
so mething usefull to do with your time. Stop doing the stupid shit u ba doing. And shouldn't
U be in "church™ right about now. GET THE FUCK LDST"

I ASSHOLES -
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY
JUVENILE DEPARTMENT

IN RE DEPENDENCY OF: NO. 09-7-04166-9 SEA
NO. 09-7-04167-7 SEA.
TSIMBALYUK, PETER P. NO. 09-7-04168-5 SEA
DOB: 8/17/2006
DECLARATION OF DSHS SQCIAL

IRBY, JAYCOB WORKER SANDRA STREET
DOB: 2/21/2005

TSIMBALYUK, OSCAR
DOB: 8/17/2006

Minoer Children.

1, Sandra A. Street, hereby declate as follows:
Tam employed by the Department of Social and Health Services as a social worker

and make this declaration as such, Tam over the age of eighteen and competent to testify -

herein. _
JAYCOB IRBY AND OSCAR TSIMBALYUK

I have supervised these two children since on or abont 01/08/2007. During this time,
these children have resided in approximately five different non-relative p]admnents. The
children were placed with their paternal relative aunt and her husband on 06/14/2008.
During the past year, the relationship between. the father Peter Tsimablyuk and the relative

caretakers has deteriorated 50 extensively that the paternal aunt (the father’s sister) recently

DECLAR ATION OF DSHS S0CIAL 1 Am“ﬁg:;?ﬂ?fn“ OSF \?’:;%Ig.?lGTON
VOIe, Sutle

WORKER SANDRA STREET Seatthe, WA, 021041188

Rev. 03001 pp (206) 464-TT44
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filed 2 profection order against Mr. Tsimbalyuk due to harassing text messages and

extensive damage and vandalism to the patemall auni’s rental home. There have also two

‘sepa:rate head-shaving incidents while the children wete on supervised visits with their

father. Per my commumication with the relatives, they have experienced concerning stress
iny their inability to make caretaking decisions for the children that conflict with the father.
This recently resulted in a DCFS/CASA intervention in an effort to salvage this placement
and prevent the children from being returned to the foster care system. The children have
developed a strong bond with their paterial family caretakers. The children view the |
patemal aunt’s husband as a father figure and refer to their father ‘oy his first name during
vigits.

The relative caretaker and her husband have indicated they want to adopt Jaycob and
Oscar, and any other permanency option will not be acceptable.

Jaycob Irby has been a dependent child for almost five years now and has bounced
from a disrupted parental placement and moved from foster home to foster bome, affecting
his emotional and developmental stats and his inability to form long-lasting attachments.
Oscar Tsimbalyuk has been a dependent child for almost three years now and hag had the
same history of bouncing from foster home to foster home, affocﬁng his ability to grow and
develop emotional bonds and attachments. These children have stabilized in their current
placements, and to move them for a sixth time could potentially affect their psychological
status on a permanent basis, Delaying the termination trial will jeopardize the stability of
their placement, because the relatives have indicated that dragging out these proceedings is
putting incredible stress on their family and is maldng it harder and harder for ther to keep
these children in their care. The Dapartrnent is incredibly concemed that making these
children and this family wait for six more months will result in the children losing this
placement that has proved necessery to their health, safety, and welfare.

DECLARATION OF DSHS SOCIAL 2 ATTORNEY GENERAL OF WASHINGTON
800 Fifth Averie, Suite 2000

WORKER SANDRA STREEF e e

Rev. 03/01 pp ‘ (206) 464-T744
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“been given approval to take the child with her by thc cowrt for the past three years, Ona.|

§ case that has resulted in the mabllﬂy to achieve a permanent plan for three young children. |

: f:hi[drcn have been terminated over a year ago.

PETER P, TSIMBALY UK JR.

Tbis case; was assigned o this séciél worker on 06/(54;"_2007. Since that time, Peter Ir.
was moved o the howe of his second relative caretaker, his paternal grandmiother, This
caretaker has aapressed her desire to adopt her grandson, as she has been the predominant
hands-om carctaker of this child for most of ins life, and the child is very bonded to ber. She
has indicated she does not want to pursus any other pcrmanem plan for Peter Jr.

The relative ceretaker spends scveral months a year lwmg in the Ukraine and has

recent home visit, the relative caretaker indicated how stressful it had become to both her
and !1:1 grandehild with the unresolved legal issues and I?&Villg a mumber of goverment
officials that intervene in her life on a regular basis. These meetings have, on oceasion, been
tearful for the prandmother, - '

I my over twenty years of working with the Departmen‘r, 1 have never supervised a

These children deserve permancmy now and not in six months. They are unablc to 16 10

their father Peter Tsimbalyuk and the parental rights for the biological mother’s of these
B! declare under penalty of perjury under the laws of the State of 'Washingt;‘.;n that the

forepoing is frue apd correct.

Dated this 25" day of February, 2010, at Seattle, Washingfon,

m&%ssw

‘ ' DSHS Social Worker '
DECLARATION OF DSHS 5QCIAL, : 3 ATTO%;%?E@EQOQ:“&?DWGTON
WORKER, SANDR A STREET | Seatdc, WA 951083188
Rev, 03}:31 pp ' . {206) 464.7744
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i BPYNG COUNTY
sHp R COURT CLERK
) E-FILED

CA: Uhﬁwg—w B6-9 SEA

Caurt Appolnted Special Advoeates

FOR CHILDRER
™

REPORT TO COURT

THIS REPCRT IS OF A CONFIDENTIAL NATURE FOR THE BENEFIT OF THE
COURT AND MAY BE DISTRIBUTED ONLY TO PARTIES TO THE PROCEEDINGS.

NAME: Peter Tsimbalyuk AGE: 8-1/2years L.N.: 09-7-04166-9 SEA
Oscar Tsimbalyuk 3-1/2 years (09-7-041688-5 SEA
Jaycob Irby 5 years 09-7-04167-7 SEA
TYPEOF  Motion DATE: 3/5/2010 GASA 9750
HEARING: Set by father TIME: 8:30am. NOS.: 9750-1
JUDGE
MCCULLOUGH

The children are not of Native American heritage.

Peter — Dependency was established on May 25, 2007 as to the mother and May 18, 2007 as
tn the father; the mother’s perental rights were terminated on November 3, 2008, Peter has
been in three placements.

Oscar - Dependency was established on May 18, 2007 as to the mother and father; the
mother's parental rights were terminated on February 13, 2009. Oscar has been in five
placements.

Jaycob ~ Dependency was established on May 10, 2005 as to the moiher and May 17, 2005
as to the father; the mother's parental rights were terminated on February 13, 2009. Jaycob
has been ip six placements.

1SSUE ) .

Should the March termination frial be stayed while the father seeks discretionary review in the
Supreme Court of Washington andfor the matter is remanded from the Court of Appeals to
Judge Kessler?

RECOMMENDATION
No, the termination trial should go forward withouf delay.

COMMENTARY

Children. The road to permanency for these three boys has been unusually leng and diificu
and is getting increasingly hard on the boys. Despite the Legislature’s dedication to keeping
children in limbo for no more than 15 months, Jaycob has been a ward of the court for five
years. More than four of those years have been in out-of-home placement, with too many
moves and too many strangers: he has been in six placements. Oscar's situation is equally

Page 166



Pags2of §

alarming; he has been in five placements in his three years under Court supervision; he'’s only
3% years old. Peter Jr. has been more fortunate because his paternal grandmother, Valentina
Timoshchuk, has been his primary caregiver for all but six months of his life. However, Peter
Jr. has also been dependent for nearly three years.

Father. The stress of the prolonged legal case is clearly taking a toll on Mr. Tsimbalyuk. His
behavior and actions since the last trial have steadily eroded and he is increasingly
unpredictable, uncooperative, agitated and combative. For the first few years of this
dependency, the father displayed some interest and acted toward reunification with his children.
As the years have gohe by that resolve has declined to the point that the father quit complying
with anything over a year ago. After winning the 2009 terminafion-trial, he did not take the
opportunity to turn around his efforts toward reunification; instead that point marks a turn for the
worse, A few months aga Mr. Tsimbalyuk lost his leng-fime employment. Over the last month
the father has quit answering his phone, ighored multiple messages, blocked voicemail for a
week, and refused fo accept written correspondence from the social worker, All of this has
interfered with dependable visits, crealing mare uncertainty for the boys {and the caretakers).
The father's behavior and actions created sufficient concern that on January 22, 2010 the court
ordered random UA testing and increased visitation restrictions. No UA reports have been
raceived, indicating the father is out of compliance and raising this CASA’s concemns that the
father is using drugs. In an eatlier phase of this dependency, the father complied with random
UA testing. '

Visits have become problematic this past year with issues relating to dad’s bad choices, Since
May 2009, the father has had chronic problems making the regulatly scheduled visits with
Jaycob and Oscar and there are several reports showing Jaycob being upset or acting out
around the visits. The father failed to show at his last two visits, one of which caused Jaycob
and Oscar to be unnecessarily iransported and disappointed. The same situation happened
with Peter two weeks ago. There are other problems with visits: the father brought an
unauthorized person to a visit to take pictures of the boys against direction of the visitation
supervisor; he forcefully shaved Jaycob's head against the repeated direction of the visitation
supervisor, was told to stop by Commissioner Castilleja and did it again with all three boys in
early January; and he had unauthorized contact with the boys in early January. Since the
January 2010 order to change the location of visits to a secure DCFS location for all of the
boys, the father is difficult, next fo impossible, to contact. ’

Placements. Of enormous concemn to this CASA is the growing conilict between
Mr. Tsimbalyuk and the three relative caretakers. If these placements are lost, the boys wiil
lose out on the tremendous benefits of this stability and the warmth of the strong extended
biological family. The two younger boys, Jaycob and Oscar, are placed with the Budniks, a
paternal aunt and uncle. They have been with the Budniks since June 2008 and thrive there,
calling the Budniks Momma and Poppa. To this CASA, it appears that both Jaycob and Oscar
have regained lost developmental ground since being placed in this loving home. Peter Jr. is
placed with his paternal grandmother and is also loved and doing well.

All three relatives are clear that they want and need an end fo this placement limbo; it is gefting
too difficult to have the Court, the father and the State in their lives and parenting decisions for
so long. Since trial, the father has continued to talk about aftemnative permanent plans ~
guardianship, third-party legal custody, even fong-term foster care — but no plan or petition has
been brought to the Court during all the years of these dependencies. The father seems to
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know reunification is highly dn[ike!y yet continues to thwart all efforts foward frue permanency —
even when It involves permanent plans within his own family for all three boys.

The Budniks were the only relatives who expressed a willinghess {o take in Jaycob and Oscar
and raize them, but due to concerns about Mr. Tsimbalyuk's choices and behaviors, wanted
only adoption. The boys were placed thera with Mr. Tsimbalyuk’s consent, after multiple foster
care placemenis. The Budniks took in the boys after much deliberation because it appeared
the boys would be legally free either by relinguishment or trial within a year. Almost two years
later, the boys are not legally free, the father will ho longer relinquish, court supenvision -
continues, their relationship with the father has eroded to conflict, and there is o end in sight.
The: father has publicly stated his intention of undoing any permanent plan shaort of adoption as
soan as court involvement ends.

Relations between the Budniks and the father have eroded this past year as a result of the
events in this case, their enforcemeant of rules and court orders, and a series of eventy related
to the Budniks' rental property and the father, (For details on this issue, please see my two
declarations filed in support of my Motion Regarding Visitation and Services, attached to this
Report.) Over the last several months, the father has been displaying increasingly
unpredictable, inappropriate and agitated behavior to family members, myself, the social
worker, and particularly the Budniks such that they gof an order of protection against the father.
This behavior also led the dependency court fo order that visitation occur in DGHS secure
facilities and that the father undergo UA testing, The father has provided no UAs, in defiance of
the January 22, 2010 court order. {Mr, Tsimbalyuk is also in defiance of another Court order
requiring him to sign a release of information so that DSHS can have access o his immigration
records and status.) :

Even the grandmother sees the changes in her son's appearance and behavior and is
concerned, as are fwo other paternal aunts. The grandmother has always been very supportive
of the father but even she is now openly frustrated and unhappy with the father for preventing
her from adapting Peter Jr. Mr. Tsimbalyuk has a minor role Peter Jr.’s day-fo-day care but the
grandmother has felt compelled fo let the father have an often significant role in parenting
decisions because she felt her unofficial status prevented her from doing otherwise. She badly
wants that to change, and be the official parent of Peter.

Conclusion. The father's wish for a Stay of these proceedings will further delay permanency
for these boys, minimally by a year, bui potentially for many, many years. This is clearly
detrimental for the boys, bad news for the three caretakers, and could well disrupt even these
strong relative placements. .

Al parties have krown since October 2009 that the appeal was underway and that a second
termination petition was moving forward. We have already been through the preliminary
hearlng and the pretrial conference, and only now, when frial is just a week away, does the
father raise this fssue. These boys have waited far too long. They are adoptable and the
relative caretakers all have approved adoptive bome studies. These prelonged dependencies
with no hope of reunification are clearly taking a toll on everyone — the three caretakers, the
father, the children. There is nothing fo be gained for these three boys, in fact much to lose, by
prolonging the temporary nature of thesa placements for another year or longer.
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On behalf of all three children, | urge the court to deny the father’s mofion and allow the

trial to go immediately forward,

PERSONS CONTACTED REGARDING THE CURRENT SITUATION:

Oscar Tsimbalyuk

. Jaycob Ithy

Peter Tsimbalyuk (Jr.)
Peter Tsimbalyuk
Valentina Timoeshchuk
Vasiliy Gumennyy
Lena, Sergey Budnik

Jane Timeshchulk
Sandra Sireet
Sandy Greenup

Julie Young, Selena Taylor, Paul Fashaw,

Marci Comeau
Alisan Warden
Don Miner
Heidi Nagel

Peter

Uscar and Jaycab

child

child

child

father

paternal grandmother, caretaker of Peter Jr. .
paternal grandfather

paternal aunt and husband, caretakers of Jaycob
and Oscar

paternal aunt

social worker

adoption social worker

visi{ation supervisors

AAG

father's atiorney .

CASA supervisor

CASA gitarney

Under penalty of perjury of the laws of the State of Washington, | declare that the foregoing is
frue and correct to the best of my knowledge.

Signed this £ ™ay of February, 2010 at Seatlls, Washington.

Lori Reynolds
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Court coordinator/Judges Chamkbers

Via email -~ Judge McCullough

Social worker

Sandra Strest

Attorney for father Alison Warden/Roger Freeman, SCRAP
AAG Via email - Marci Comeau

CASA Lori Reynolds

CASA attorney Heidi Nagel/Lori Irwin

Office file 9750!r

CASA supervisor Don Miner
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UKC COUNTY

SUPERIOR COURT
SEATTLE?}{'&LEHK

SUPERIOR COURT OF WASHINGTON FOR THE COUNTY OF KING
JUVENILE DEPARTMENT

IN RE DEPENDENCY OF NO 09-7-04166-9 SEA/
NO 09-7-04167-7 SEA
TSIMBALYUK, PETER PETROVICH | NO 09-7-04168-5 SEA
DOB DOB 9/12/00
‘ORDER ON FATHER’S MOTION TO

IRBY, JAYCOB JAMES STRIKE TESTIMONY OR. CONTINUE
DOB 2/21/2005 TRIAL AND ON DSHS MOTION FOR
TERMS

TSIMBAL YUK, OSCAR LEONID
DOB 8/17/2006

Minor Children

THIS MATTER, having come on before the court on the father’s moton to sirike
testunony or contmue the termmation fact-finding tnal and on the Department’s motion
for terms, and the court having reviewed the foregoing Motions, considered responsive
pleadings, heard argument, bemng farmhar with the records and files heremn, the court
makes the following

I FINDINGS .
1 The Department committed a techmeal wviolaton of LCR 26(b)(3) by not
disclosmg a summary of Dr Borton’s opinion by the February 24, 2010 deadhine,

and therefore the Department’s motion for CR 11 sanctions 1s demed

ORDER ON FATHER’S MOTION TO 1 ATTORNEY GENERAL OF WASHINGTON
STRIKE TESTIMONY OR CONTINUE Scatile WA 98104 3138
TRIAL AND ON DSHS MOTION FOR (206) d64 7744

TERMS

ORIGINGL
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Noem ~1 Oy Lh

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

2 However, 2 continuance of the termmation trial 1s not warranted because Dr
Borton’s updated opinion 15 not substanhally differernst than 1t was previously, and
eny change tn his opimon are the farr subject of cross exammnation

3 Pursuant to LCR 26(b)(3), the court finds good cause to permit Dr Borton’s
testimony because of the one-week conhinuance of the trial afready granted on the
father’s motion, the fact that a summary of Dr Borton’s updated OpINIOn Was
submutted to all parhies on February 25, 2010, only one day afier the February 24,
2010 deadhie, and the ability of the father to cross-examine Dr Borton about his
updated opituon at trial '

I  ORDER
IT IS ORDERED, ADJUDGED, AND DECREED THAT
1 The father’s motion to strike Dr Richard Borton's lestimony 15 DENIED

2 The father’s motion to continue the termination trial 1s DENIED

3 The Department’s CR 11 motion for terms 1s DENIED

Dated this (f) E ?"day of March, 2010

JUBGE LEROY MCCCULLOUGH
A Wam{’m +o Laerm”

2 F33 174
_’,.—-—--"'_'_'-”'__"—"_“‘
Asgsistant Attoml\;[fégleral ﬂ ( o (/\)WL”/LJ

WSBA #38027
7. A LR —
)444 53,4‘5‘7@ beolssd <

Presented by

ORDER QN FATHER’S MOTION TO 2 “‘““‘;E;’f;”fw OF WASHNGTON
STRIKE TESTIMONY OR CONTINUE Seattle WA 8104 3188

TRIAL AND ON DSHS MOTION FOR (206) 464 7744

TERMS
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