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A, ISSUES PERTAINING TO PETITIONER’S REQUEST FOR
DISCRETIONARY REVIEW,

1. Whether the Order Dismissing Petition conflicts with a
decision of the Supreme Court or another decision of the Court of
Appeals?

2, Whether the petitioner raises a significant question of law
under the State or federal Constitutions?

3. Whether the petitioner raises an issue of substantial public

interest that should be determined by the Supreme Court?

B. STATEMENT OF THE CASE.

1. Procedure

Petitioner Edward Glasmann, hereinafter referred to as
“petitioner”, is restrained pursuant to a Judgment and Sentence entered in
Pierce County cause No. 04-1-04983-2, (Appendix A). The case facts and
procedure are related in detail in the unpublished Court of Appeals
opinion in State v. Glasmann, 142 Wn. App. 1041, 2008 W1, 186783
(2008)(#34997-3-)(Appendix B). The petitioner sought discretionary
review of the direct appeal. This Court denied review. State v. Glasmann,

164 Wash.2d 1017, 195 P.3d 88 (2008).
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The petitioner next filed a Personal Restraint Petition (PRP)(Court
of Appeals #39700-5-1I). On March 25, 2010, the Acting Chief Judge of
the Court of Appeals dismissed the PRP as frivolous under RAP 16.11(b).
The petitioner now seeks discretionary review of the Court’s Order
Dismissing Petition, pursuant to RAP 13.5A.

2. Facts

The facts are taken from the Court of Appeals opinion in Stafe v,
Glasmann, supra, at 1-2;

Edward Michael Glasmann and Angel Benson were romantically
involved and engaged to be married, On the night of October 22, 2005,
Glasmann and Benson went to dinner in Tacoma and rented a motel room
in Lakewood to celebrate Glasmann's birthday, Both Glasmann and
Benson ingested methamphetamine, ecstasy, and alcohol over the course
of the evening. In addition, Glasmann and Benson had been arguing
throughout that day and evening.

Around midnight, their argument escalated, Glasmann hit Benson,
who curled up into the fetal position to protect herself from his blows.
Glasmann eventually told Benson that he wanted to go for a ride, They
both lefi the motel room.

Outside the room, another hotel guest, Erika Rusk, witnessed
Glasmann (1) pin Benson against the wall with one hand around her neck
and repeatedly punch her with his other hand; (2) release Benson and kick
her twice in the stomach; (3) drag her to the passenger side of his Corvette
and got into the driver's seat; (4) reach over to the open passenger door
and attempt to pull Benson into the car by her hair; (5) pull forward from
the parking stall while Benson was not fully in the car; and (6) run over
Benson's leg with his car.

Once in the car, Benson put the car into park, grabbed the keys,
and ran into a mini-mart adjacent to the motel. Inside the mini-mart, she
hid on the floor behind the counter. As Rusk watched, she was calling 911
and reporting these events to dispatch.

Lakewood Police Officers Timothy Borchardt and David Butts
arrived to find Glasmann's Corvette parked in the roadway. As they
approached, they observed Glasmann exit his Corvette, run over to the
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mini-mart, and climb into three separate cars, apparently hoping to steal
one and escape.

Their guns drawn, Officers Borchardt and Butts ordered Glasmann
to show his hands. Glasmann refused to comply, and told the officers that
he had a gun. When Glasmann pushed a man aside in order to access the
third car, Officer Butts approached the open driver's side window and
sprayed pepper spray into Glasmann's eyes. Glasmann then exited the
vehicle through the passenger door and ran into the mini-market, pursued
by a group of officers,

Glasmann continued to yell, “[SThoot me, [ have got a gun, Go
ahead and shoot me.” 4 Report of Proceedings (RP) at 116. As if it were a
weapon, he pointed a black object at the officers, Eventually, Glasmann
ran behind the counter, grabbed Benson, put his arm around her neck in a
choke hold, and pulled her body in front of his, threatening to kill her.
Glasmann then dropped to the floor, holding Benson between him and the
officers,

When Benson was able to “wiggle her way down from
[Glasmann's] body,” Officer Ryan Hamilton applied a stun gun to
Glasmann, 4 RP at 125-26. The officers then removed Benson, They took
Glasmann into custody, determined he was not armed, and realized he had
brandished a stereo remote control as a weapon.

Benson was taken to Tacoma General Hospital, where Dr. William
Eggebroten examined and treated her injuries; several contusions and
abrasions on her right leg, hip, and arms. While at the hospital, Officer
Borchardt and Officer Butts interviewed Benson about the incident, She
told them that Glasmann had threatened to kill her if she did not get into
his Corvette in the mote] parking lot, Benson was released a few hours
after arriving at the hospital.

A few days later, on October 27, 2004, the Lakewood police
domestic violence detective met with Bensen to conduct a follow-up
interview, The detective examined only those injuries that Benson's
clothing did not cover. He did not take pictures at the time because they
were in a public place. But Benson agreed to have a friend take pictures of
her injuries and send them to him the following morning.

The State charged Glasmann with one count of first degree assault
under RCW 9A.36.011(1)(a); one count of attempted first degree robbery
under RCW 9A.56.190, .200; RCW 9A.28.020; one count of first degree
kidnapping under RCW 9A.40.020(1)a); and one count of obstructing a
law enforcement officer under RCW 9A,76.020(1).

At trial, Glasmann, Benson, the officers, and Rusk all testified,
resulting in conflicting testimony as to the events that occurred on the
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night in question. The State also submitted the 911 dispatch tape,FN3 the
mini-mart surveillance tape,FN4 and the recorded conversations between
Glasmann and Benson while Glasmann was in the Pierce County Jail
awaiting trial.

FN3. On the 911 tape, Rusk describes the events as they occur:
Glasmann pulled forward in his vehicle, backed up, and then pulled
forward again, driving over Benson's leg three times. Glasmann then
reached over, yanked Benson into the car, and pulled out of the parking
lot, onto South Tacoma Way. .

FN4, The surveillance video showed the events inside the mini-
mart,

C. ARGUMENT,
RAP 13.4(b) states what the Supreme Court requires when
considering a case for discretionary review:

A petition for review will be accepted by the Supreme
Court only: (1) If the decision of the Court of Appeals is in
conflict with a decision of the Supreme Court; or (2) If the
decision of the Court of Appeals is in conflict with another
decision of the Court of Appeals; or (3) If a significant
question of law under the Constitution of the State of
Washington or of the United States is involved; or (4) If the
petition involves an issue of substantial public interest that
should be determined by the Supreme Court.

1, THE COURT OF APPEALS DECISION DOES NOT
CONFLICT WITH State v. Kruger, 116 Wn. App. 685
(2003)}Div, I11),
In his collateral attack, the petitioner’s primary issue was the same
as one raised in his direct appeal: ineffective assistance of counsel for

failure to pursue a voluntary intoxication defense, See, State v. Glasmann,

142 Wn. App. 1041 (2008), 2008 WL 186783, In the PRP, he also alleges

-4 - corrected PRP Glasmann MDR answer.doc



that counsel was ineffective in the question regarding petitioner’s criminal
history.

Neither the decision in the direct appeal nor in the PRP conflict
with Stafe v, Krauger, 116 Wn, App. 685, 67 P.3d 1147 (2003). The Court
of Appeals discussed and distinguished Kruger in the direct appeal. State
v, Glasmann, supra, slip op. at 5. Likewise, in the Order Dismissing the
PRP, the Court of Appeals discusses and distinguishes Kruger, Order, at 2.
Division 2 does not explicitly or implicitly reject or differ from the
analysis in Kruger in either of these opinions. This Court considered
Glasmann’s Petition for Review of the direct appeal and denied it. Noted
at 164 Wn. 2d 1017 (2008). The Court should deny review of this same
issue arising in the PRP.

A PRP is an appropriate vehicle where a defendant must raise an
issue based on facts outside the record, See, State v, McFarland, 127 Wn,
2d 322, 335, 899 P.2d 1251 (1995). However this petitioner’s declaration
failed to support any new claim. He recounted how he was using drugs
and alcohol, but this information was known at the time of trial, He
testified regarding his drug and alcohol use. This part of his declaration
did not raise an issue that was not or could not have been fully explored in
the direct appeal.

Likewise, the excerpt from Ms. Benson’s deposition failed to
provide additional support to the claim, The small excerpt provided more

of the same information that was known and testified about at the time of
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trial, Moreover, the excerpt, and Ms, Benson’s account of the facts in
general, was of questionable value, The deposition was taken three years
after the crime occurred, and nearly two years after the trial. It was made
in a civil action against the Pierce County Sheriff’s Dept and Lakewood
Police, presumably regarding the actions of one of the officers who
arrested the petitioner,

In his Motion for Discretionary Review, the petitioner argues that
the Court of Appeals failed to view the evidence in the light most
favorable to his claim of error, citing State v. Fernandez-Medina, 141
Wn, 2d 448, 455-456, 6 P,3d 1150 (2000). MDR at 4, 6. However this is
not the correct standard, nor the holding of Fernandez-Medina. In a
collateral attack, the petitioner has the burden to prove the constitutional
error by a preponderance. In re Personal Restraint of Lord, 152 Wn, 2d
182, 188, 94 P. 3d 952 (2004), The petitioner also has the burden to prove
actual prejudice from an instruction given or failed to be given. See, In re
Personal Restraint of Reed, 137 Wn. App. 401, 409,153 P.3d 890 (2007).

In Fernandez-Medina, the Supreme Court discussed the factual
test for whether it was proper for the trial court to instruct the jury on a
lesser-included offense or inferior degree of the charged offense, 141 Whn.
2d at 455-456. The Court did not hold that the reviewing court employs
the same standard where the defendant made a deliberate choice of one

trial strategy over another.

-6 - corrected PRP Glasmann MDR answer.doc



Significantly, in the present case, the jury was instructed regarding
lesser-included offenses, at the request of the petitioner. According to trial
counsel, this was part of an ultimately successful defense strategy.

As the Court of Appeals has pointed out in its opinion in the direct
appeal and the Order Dismissing PRP, the fact that the petitioner had been
drinking and using drugs is not the sele determinant in whether a defense
of diminished capacity or voluntary intoxication should be pursued or
would support an instruction on voluntary intoxication. See, Kruger, 116
Wn, App. at 692.

There was testimony at trial that the petitioner had been drinking
and using drugs. In the direct appeal, the petitioner raised the same issue
of ineffective assistance of counsel regarding the voluntary intoxication
strategy. See, Glasmann, supra. The Court of Appeals reviewed that
evidence in the light of Kruger and found against the petitioner. /4. This
should have foreclosed the petitioner from raising it again.

This PRP also raised a new allegation of ineffective assistance of
counsel, and prosecutorial misconduct. Petitioner there alleged that
counsel was ineffective in the manner in which counsel asked about
criminal history in direct examination of the petitioner. PRP at 16. The
facts and circumstances of both of these issues are found in the record. As
with the voluntary intoxication issue, they could have and should have
been raised in the direct appeal. This Court should decline to further

review these issues.
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b. The Court of Appeals correctly decided that
defense counsel’s decisions regarding the
conduct of trial and whether to argue
voluntary intoxication were trial strategy,

A defendant carries the burden of demonsirating that there was no
legitimate strategic or tactical rationale for the challenged attorney
conduct. McFarland, 127 Wn.2d at 336, Judicial scrutiny of a defense
attorney’s performance must be “highly deferential in order to eliminate
the distorting effects of hindsight.” Strickland v. Washington, 466 U.S.
668, 689, 104 S. Ct. 2052, 80 L.Eid.2d 674 (1984). The reviewing court
must judge the reasonableness of counsel’s actions “on the facts of the
particular case, viewed as of the time of counsel’s conduct.” 7d. at 690;
State v. Benn, 120 Wn.2d 631, 633, 845 P.2d 289 (1993), The reviewing
court will defer to counsel’s strategic decision to present, or to forego,a
particular defense theory when the decision falls within the wide range of
professionally competent assistance. U.S. v. Layton, 855 F, 2d 1388, 1420
(9th Cir, 1988).

The decision by the Court of Appeals is fully supported by the
record and the supplemental declaration of defense counsel. Trial counsel
evaluated the evidence and discussed the case with the petitioner. See
Declaration of Robert Quillian, Appendix C. Counsel did investigate the
case, and considered the issue of voluntary intoxication. He concluded that -

the petitioner’s detailed recall was inconsistent with petitioner’s
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statements to Dr, Trowbridge and the intoxication strategy in general. Id,
In counsel’s judgment, the best strategy was to attempt to mitigate the
penalty or consequences by seeking and arguing the lesser included
offenses. Jd. Notably, counsel’s strategy was successful, The petitioner
was convicted of the lesser offenses of assault in the second degree and
attempted robbery in the second degree. Appendix A.

c. The petitioner did not demonstrate both
deficiency in and prejudice from counsel’s
question regarding petitioner’s criminal
history.
Apgain, the decision by the Court of Appeals is supported by the
record and the law. To demonstrate ineffective assistance of counsel, a
defendant must satisfy the two-prong test laid out in Strickland, 466 U.S.
at 687; see also, State v. Thomas, 109 Wn.2d 222, 743 P.2d 816 (1987).
First, a defendant must demonstrate that his attorney’s representation fell
below an objective standard of reasonableness. Second, a defenda;nt must
show that he or she was prejudiced by the deficient representation.
Prejudice exists if “there is a reasonable probability that, except for
counsel’s unprofessional errors, the result of the proceeding would have
been different.” McFarland, 127 Wn.2d at 335; see also, Strickland, 466
U.S. at 695 (“When a defendant challenges a conviction, the question is

whether there is a reasonable probability that, absent the errors, the fact

finder would have had a reasonable doubt respecting guilt.”), There is a
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strong presumption that a defendant received effective representation.
State v. Brett, 126 Wn.2d 136, 198, 892 P.2d 29 (1995), cert. denied, 516
U.S. 1121, 116 S. Ct. 931, 133 L.Ed.2d 858 (1996); Thomas, 109 Wn.2d
at 226.

The standard of review for effective assistance of counsel is
whether, after examining the whole record, the court can conclude that
defendant received effective representation and a fair trial, State v. Ciskie,
110 Wn.2d 263, 751 P.2d 1165 (1988). An appellate court is unlikely to
find ineffective assistance on the basis of one alleged mistake. State v.
Carpenter, 52 Wn. App. 680, 684-685, 763 P.2d 455 (1988). Defects in
assistance that have no probable effect upon the trial’s outcome do not
establish a constitutional violation. Mickens v. Taylor, 535 U.S. 162, 122
S. Ct. 1237, 152 L.Ed.2d 29 (2002).

Here, the defense filed a motion in limine regarding the criminal
history that the defendant could be impeached with. Appendix D, During
direct examination of the defendant, counsel asked if the defendant had
prior felony convictions. RP 359. The defendant responded according 1o
the trial court’s ruling. /d. Later, out of the presence of the jury, the
prosecutor raised the issue of the defendant’s additional criminal history,
arguing that counsel had “opened the door”. Defense counsel explained

that he had asked the question in the manner that he had in order to avoid
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asking leading questions, RP 388, The prosecutor only sought to ask if the
defendant had been convicted of more. Id. The court permitted the
question on cross-examination. /d,

The result was de minimis. The prosecutor asked the defendant
“those aren’t the only convictions you have, correct?”, The defendant
responded “Correct.”. RP 390. No additional felonies; in type or number,
were asked or volunteered. The prosecutor then moved on to a different
line of questioning, The petitioner’s criminal history was not brought up
again. It was not argued or addressed in closing or rebuttal argument, The
jury was properly instructed to consider any such evidence only for
credibility. Appendix E, instruction 6,

In order to rise to the level of constitutional deficiency, the error
must be so serious as to deprive the defendant of a fair trial. Strickland,
466 U.S., at 694, Even if defense counsel’s mode of questioning was
deficient, the mistake was harmless in the light of the totality of the
evidence.

The petitioner must also demonstrate prejudice; i.e. that the result
of the trial would probably be different. The petitioner fails to show that
absent counsel’s mistaken question format, the trial result would probably
have been different, i.e., he would have been acquitted.

The petitioner obviously disagrees with the conclusion reached by
the Court of Appeals, which was based on the law, the record, and

supplemental declarations provided. However, under RAP 13.4(b), he
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must demonstrate that the Court’s decision is legally erroneous. He does
not.
2, THE COURT OF APPEALS WAS CORRECT IN
FINDING THAT THE PROSECUTING ATTORNEY

DID NOT COMMIT MISCONDUCT IN CLOSING
ARGUMENT.

“In order to establish prosecutorial misconduct, a defendant must
show that the prosecutor’s conduct was both improper and prejudicial in
the context of the entire record and the circumstances at trial.” State v.
Magers, 164 Wn,2d 174, 191, 189 P.3d 126 (2008) (internal quotation
marks omitted). Prejudice in this context means that there is a “substantial
likelihood that the misconduct affected the jury's verdict”, State .
Coleman, 152 Wn. App. 552, 488, 216 P.3d 479 (2009). Where the
defendant does not ohject at trial, the objection is waived unless the
defendant can prove that the prosecutor's comments were so flagrant and
ill-intentioned that a curative instruction would have been ineffective to
cure the resulting prejudice. Coleman, 152 Wn, App. at 488, citing State
v. Classen, 143 Wn. App. 45, 64, 176 P.3d 582 (2008). A prosccutor has
wide latitude in making arguments to the jury and prosecutors are allowed
to draw reasonable inferences from the evidence in closing arguments,

State v. Kennealy, 151 Wn, App. 861, 892, 214 P.3d 200 (2009).
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In the present case, the prosecutor used Powerpoint slides to
illustrate his closing, The slides included a photograph of the defendant
which had been admitted into evidence as Exhibit 89. The other slides
appended to the Petition are essentially illustrations of the court’s
instructions and argument of the law and facts.

The PRP includes slides with petitioner’s phétograph (exhibit 89)
with the word “GUILTY” in large letters. PRP Appendix H, p. 8-10.

The use of these slides in closing argument was not misconduct, It
is to be expected that a prosecuting attorney will argue in closing that a
defendant is guilty. Both parties advocate for the verdict the respective
parties want the jury to reach. The parties are permitted and expected to
argue the law and the evidence, The jury is instructed that “The Lawyers’
remarks, statements, and arguments are intended to help you understand
the evidence and apply the law”. Appendix E, instruction 1.

Many trial attorneys use illustrations in closing argument,
Powerpoint slides have become a common means of illustration. The
defendant did not object to this argument because it was not improper. As
the Court of Appeals observed, while the slides may have been
“melodramatic”, it was not misconduet, Order Dismissing, at 4. It did not
violate due process resulting in an unfair trial. The petitioner does not
show that this issue rises to the level of public interest requiring Supreme

Court review.,
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3 THE COURT OF APPEALS CORRECTLY
DETERMINED THAT CUMULATIVE ERROR
DID NOT DENY PETITIONER A FAIR TRIAL.

The doctrine of cumulative error recognizes the reality that
sometimes numerous errors, each of which standing alone might have
been harmless error, can combine to deny a defendant not only a perfect
trial, but also a fair trial, In re Lord, 123 Wn.2d 296, 332, 868 P.2d 835
(1994); State v. Coe, 101 Wn.2d 772, 789, 681 P.2d 1281 (1984); see also
State v. Johnson, 90 Wn, App. 54, 74, 950 P.2d 981, 991
(1998)("although none of the errors discussed above alone mandate
reversal...."). The analysis is intertwined with the harmless error doctrine,
in that the type of error will affect the court’s weighing those errors. State
v. Russell, 125 Wn.2d 24, 93-94, 882 P.2d 747 (1994), cert. denied, 574
U.S. 1129, 115 8, Ct. 2004, 131 L.Ed.2d 1005 (1995).

The record of this case, as a whole, shows that the petitioner
received a fair trial. As argued above, he was represented by effective
counsel, and the prosecutor did not commit misconduct. There was no

such accumulation of error to deprive the petitioner of a fair trial.
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D. CONCLUSION,

The petitioner fails to demonstrate that the Order Dismissing
conflicts with decisions of either the Supreme Court or another Division of
the Court of Appeals. In addition, the petitioner has failed to show that he
was actually and substantially prejudiced by the new alleged errors, For
the reasons argued above, the State respectfully requests that the Court

deny the Petition for Discretionary Review.

DATED: October 21, 2010,

MARK LINDQUIST
Pierce County
Prosgcuting Attorney

/!
Thomas C. Roberts

Deputy Proseccuting Attorney
WSB# 17442

Centificate of Service: /
The underw,ned eertifies that on this day she dcliv d by U.S. mail or

is attachcd This statement is cemhcd to be true and correct under penally of

perjury of the laws of the State of Washington, Signed at Tacoma, Washington,
on the date below.

kb/lfxn/\,fll

Dale Signanlde ~ ¥
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WSB # 17442

930 Tacoma Avenue South
Room 946

Tacoma, WA 98402

PH: (253) 798-7400




APPENDIX “A”

Judgment and Sentence



AT
P
-
.

-

|

Hg'r!-J

10
"
12
13
14
15
16
17
18
19

20

21

2

23

24

25

16

28

. Case Number: 04-1-04983-2 Date: Qctober 21,
. 97

SeriallD: CF8C8510-F20D-AA3E-55! A03F1B063
\ M Dlgntally Certified By: Kevin Stock Pierce County Clark, Washinglon
05-

6328 S/BI/ZRER

\\\ R

04-1 04983—2 25545699

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON, —_—
| Plairtiff, | CAUSENO: 04-1-04983-2 MAY 3020
Ve |
- EDWARD MICHAEL GLASMANN, WARRANT OF COMMITMENT

1) [] County Jail
2) [X] Dept. of Corrections
Defendant | 3) ] Other Custody

THE JTATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNT Y

WHEREAZ, Judgment has been prma.moed against the defendant inthe Superior Court of the State of
Washington for the County of Pierce, that the defendant be punished as specified in the Judgment and
Sentence/Order Modnfymngevdung Probation/Community Supervition, a full and corect. copy of which is
attac-hed hereto,

[ ) 1. YOU, THE DIRECTOR, ARE COMMANDED to recsive the defendant for .
claggification, confinement and placement. as ardered in the Judgment. and Sentence
(Sentence of confinement in Plerce County Jail),

[X} 2 YOU, THE DIRECTOR, ARE COMMANDED totake and deliver the defendant to
- the proper officas of the Depurtment of Comredtions, and

YOU, THE FROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED to receive the defendant for- classification, confinement and
placement. es ordered in the Judgment and Sentence. (Semence of confinement in
Dcpurlmmt of Con'ectwns custody)

. . . Office of Prosceuting Attorney '
- ) 946 County-City Building

WARRANT OF : : Tacoma, Washibgtan 98402-2171
COMMITMENT -’ Tetephoue: {253) T95-7400
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. insrument is a true and correct copy of the

. ﬂ 6323 S/R1r2806 BRBYE
Case Number: 04-1-04883-2 Date: October 21, 2
SeriallD; CF8C8510-F20D-AA3E-5597 403F1B063

Bigitally Cerlified By: Kevin Stock Pierce County Clerk, Washington
: : 04-1-04983.2

[ 13 YOU,THEDIRECTOR, ARE COMMANDED to receive the defendant for
classification, confingment and placement as ordered in the Judgment and Sentence.
(Sentence of confinement ar placement net covered by Sections 1

5‘ Yoo

. JUDJGE / v

CERTIFIED COPY DELIVERED TO SHERIFF

STATE OF WASHINGTON
o
County of Pierce
I, Kevin Stock, Clerk of the above entitled
Court, do hereby certify that this Foregaing

arigingl now on file in my office

N WITNESS WHEREOF, I hereunto set my
hand and the Sea} of 3aid Court this

e duy of ,

KEVIN SI'OCK, Clerk :
By: Deputy

jch

Offire of Proseenting Attorney

946 Counry-Clty Boilding
WARRANT OF Tacorma, Washington 954022171
COMMITMENT + Z_. . Telephone: (253) 791400
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Case Number: 04-1-04583-2 Date: October 21, 2
Hpo F . SariallD; CF8C8510-F20D-AAJE-559 403F1B063
Digitally Certified By: Kevin Stock Pierce Counly Clerk, Washington
1 . ‘ 04-1-04583-2
2
3
4
5
AN r 6
7 .
" JUFERIOR CQURT OF WASHINGTON FOR FIERCE COUNTY
9
STATE OF WASHINGTON,
10 :
Plaintiff, | CAUIE NO, 04-1-04963-2
1
] . va JUDGMENT AND SENTENCE (J5)
Wih b 1 : COUNT 1, I, AND I
EDWARD MICHAEL GLASMANN | { X ) Prison MAY 3 0 2006
3 : Defendant. | { ] Jail One ¥ear or Less
‘ { ] Firgt-Time Offender
g 12234147 { 18808A
141 DOB: 1v2v64 , { 1DO3A
5 . [ ] Breaking The Cycle (BETC)
6 L HEARING
11 A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy} pmseun.mg
17 witomey wers present, -
H jf wh 18 ’ IL ]NGS
19 There being noreason why Judgmcnt should ot be pronounced, the court FIND3:
20 2! CURRENT OFFENSE(S): The defendant was found guilty on May 9, 2006
by[ ]plea | X]jury-verdict[ ]hbenchtrial of:
21
7 COUNT } CRIME ‘ RCW ENHANCEMENT | DATEOF NCIDENTNO.
: . TYPE* CRIME
3 1 Amault Second Degree 9A.36.021(N() | /A : 10/23/04 42970053
ey Il - | Attempted Robbery 20 OA2R.020; N/A ' 10023/04 (042970053
FIT 24 _ 9A.56.210 ' _
It Kidnupping Firgt Depree 9A,40,020(N(a) | N/A 10023404 42670053
25
* (¥ Firearm, {I3) Other deadly wmpons, (VMHVUC8AIng pﬂxect.ed zone, (VH) Veh Hom, 3ee RCW 46.61.520, .
26 (7P) Juvenile present. ,
27| echargedin the Amended Information
. [} The arimes charged in Counts T, IT, and ITI involved domestic violace.
[ ] Current effences encarnp assing the same criminsl condudt and counting as one arime in determining
the offendar score are (RCW 9.944.589): NONE. ALL ARE JEPARATE CRIMINAL CONDUCT. .
JUDGMENT AND SENTENCE s Office of Proseenting Attornay
T . 946 County-Clty fulldl
LB | (Felony) (6/19/2003) Pege 1 of 10 Tacu(x::: Vt\:"nshlrfgl:nlstl‘l:gl—ZI’Il
. ww% - YA (_.{ a_m_7 © Telephone: (253) 798-7400
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Digitally Gertified By: Kevin Stock Pierce County Clerk, Washington

04-1-04983-2

{ ] Other current convictions ligted under different cange numbess umd in calmﬂmngthe offender scare
are (ligt offense and cause number);

‘Tacoma, Washington 98402-2171-

22 CRIMINAL HISTORY (RCW 9.94A 528): .
CRIME DATE OF BENTENCING DATEOF |Aoa) |TYPE
SENTENCE .COURT CRIME -ADULT ¢ OF
(County & State) Juv CRIME
1 Burglary 2 06/24/81 Thureton Ca, WA, 04730481 Adult TNV
2 { Aggault?2 0125094 Thurston Co, WA (4/13/93 Adult, v
3 Unlawful Tssuence of | 01/23/54 Thurgton Co., WA 04A13/93 Adult NV
Bank Checks - . _
4 | Memufacture/Delivera | 01/25/04 Thurston Co., WA 06/25/93 ~ { Adult | NV
.| Controlied Bubgtance .
5 Darnestic Viclence Thursten Co, WA 11/30/93 Adult Nv
- Court. Order Violation ‘ : '
6 Unlawful Possession 0&/21/95 Thureton Co, WA OVG1/95 Adult NV
of a Firearm 2 -
7 | Robbery 2 06/21/95 Thurgton Co., WA 04/20/95 Adult v
8 Asgault 3 09/01/98 Thurgton Co., WA 04720498 Adult NV
9 Unlawful 09/01/98 Thurgton Co., WA 04720098 Adult NV
Imprisonment. ' K
10 | UPCS-Mah, 10H03/02 Thurston Co., WA 04/19/02 | Adult Ny
11 | UPCS-Meth, . 10/03/02 Thurston Co, WA . QB/09/02 Adult | NV
12 | Unlawful Pogsession 10/03!02 Thurston Co, WA, 06/09/02 Adult . | NV
1 of Exqﬂoaive Device
[ ] Thecourt finds that the following pricr cmv:d.:ms are one offense For purposes of dewmmmg the
- offender score (ROW 9.94A.525):;
2.3 SERTENCINGDATA:
COUNT | OFFENDER | SERIDUSHESS [  STANDARD RANGE PLUS - | TOTALSTANDARD | mMAIMUM
¥o. SCORE LEVEL (not incloding enhancementd | ENHANCEMENTS . RANGE TERM
. (ndudng smhmcommntd
I 9 1V 63-84 monthy N/A, 63-84 monthe 10ycars |
I 9 v 47,45 —~63 months N/A 47.25-63 menthe 10 years
i1 9 X 149-198 months NrA 149-198 montha LIFE
24 | ] EXCEPYIONAL SENTENCE. Substantia! and compelling reasons exist which justify an
exceptional sentence| ] above[ ]below the standard range For Count(s) . Findings of fact and
conclusions of law are attached in Appendix 2.4, The Pcwmxtmg Attorney [ ] dxd { ]didnat reoommmd
a wimilar sentence,
2.5 LEGAL FINANCIAL OBLIGATIONS, The Judgment shall upcn entry be collactable by civil means,
fubject to applicable exemptions set forth in Title 6, RCW, Chapter 379, Section 22, Laws of 2003,
[ } The following extraordinary circumstances exist that make restitution inappropriate (RCW 9.94A.7 53y
[ ] The follaw:ng Mrau-dmary circurnitances exiet that make paymert. of nomnandawy legal financial
- obligations ineppropriate:
JODGMENT AND SENTENCE (JS) Ofﬁt'f of Prosecuiing Attorney
(Fclmy) (6’19&003) Pﬁec.z of 10 946 County-City Bulding

Telephone; (253) 1987409
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, $329 5/31/2206 BRA1T

0-1-04983-2
2.6  Forviolent offenges, mott serious offenses, or armed offendens recommended gentencing agreements o
* pleaagreementsare| |uttached [ ) as Follows: N/A (Jury trial)
lI[ JUDGMENT _
31" Thedefendent is GUILTY of the Counts end Charges lited in Peragraph 2.1,
32 [ ] Thecourt DISMISSES Counts [ ] The defendant ix found NOT GUILTY of Counts
IV. SENTENCE AND ORDER
IT IS ORDERED:
41 Defendant shall pay to the Clerk of this Court: @ierce County Clesk, 930 Tacoms Ave #110, Tacoma WA 98402
JASS CODE ‘
RINRIN . & Restitution to:
B Restitution to:
(Name and Address--address may be withheld and prov;ded confidentially to Clerk's Offics),
PCV $_____50000 Crime Victim assesanent
DNA 4 100.00 DNA Database Fee
PUB 2 00000 curt-Appointed Attorney Fees and Defence Comts
FRC $ m Criminal Filing Fee
FCM $ Fine '
OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
$ ____ Other Cm'fcr
5 _ Other Costs for
. § , flj — TOTAL
{X] All payments shull bomade in accordance with the policies of the clerk, commencing immediately,
unlezsthe court epecifically sets Forth the rate herein; Not leze than § per raonth
cotmancing , . ROW 9,94,760, 1f the court doesnot set the rate herein, the
defendant ghall report to the clerk’s efﬁce within 24 hours of the entry of the judgment and gentence to
set up a payment plan.
42  RESTITUTION ‘
{ ] The ebove total docs not include all restitution which may be sct by later order of the court. An agreed
restifiition order may be entered. RCW 9.94A.753. A restitution hearing:
[ 1 shall be set by the prosecutor,
[ ] in scheduled for
[ ] defendant waives any right to be present o any restitution hem'ing (defendant’ 5 initials):
[ ]RESTITU'E’ION Order Attached
JUDGM AHD SENTENCE (JS} - ) ) V Office of Prosecuting Atinraey
(FCIOKV) (6“9/2003) Page 3 of 10 ‘ : . _ 46 County-City Bullding

Tacona, Washington 98402-2171
Telephones (253) 790-7400
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Digilally Certifisd By: Kevin Stock Pierce Counly Clerk, Washingion
4-1-04983-2

COSTS OF INCARCERATION

4.3
| ] Inuddition to other costs imposed herein, the court finds that the defendent har or is likely to have the
mesangto pay the oosmofincmm'ancn, and the defendant iz ordered to pay such costs et the datutory
rate. RCW 10,01,160. '

4.4 COLLECTION C'OST S
The defendant shall pay the cotts of services to collect unpaid lcgul financial obhgatlms per oo:m'aot or
stahzm RCW 36.18.190, 9.9%4A. 780 and 19. 16,500 '

4.5 INTEREST
The financial obligations rmpoaed inthis judgment ghall bear interest from the date of the Judgmem until
payment in full, at the rete applicable to civil judgments. RCW 10.82.090

46 = COSTS ON APFEAL '
An award of costs on appea! agmmt the dcfuldarlt may beadded to the total logal financial obllguhma
RCW. 10.73.

47 { 1 {0V TESTING
The Health Department or demgnee shall test and counsel the defendam for HIV as goon a8 posmble and the
defendant shall fully coop erate inthe testing. RCW 70.24,340,

48  [X]DNA TESTING
The defendant shal) have a hloodfbxologlcal sample drawn for purposes of DNA identification malyss and
the defendant. shatl fully cooperate in the teating. The appropriate agency, the county or DOC, ghall be
responsible for obtaining the sample prior to the defendant’ s release from oonf'memmt. ROW 43.43754,

4.9 RO CONTACT
The defendant shall not have contact with ANGEL BENSON (d.o.b. 10/9/69) including, but not timited bo,
pergonal, verbal, telephonic, written or contact through a third party for THE REMAINDER OF
DEFENDANT’S LIFE (nck 1o excsed the maximum statutory sentence).
[¥X] Domedtic Violence Protection Order or Antiharagament Order is filed with this Judgment. and
Sentence,

416 - OTHER:

411  BOND IS HEREBY EXONERATED

JUDGMENT AND SEHTENGE I3y V : Office of l’l'?(!'ﬂuting Attorney

. 946 County-Clty B
(Fclmy) (6“ Bfmﬂ) Page 4 of HY . . ' Tncon?a, \L}nshit:gtuur: ?;3?11-2[7]

Telephuone: (25Y) 7987400
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Case Number: 04-1-04983-2 Date: October 21, 2 : ] R
SeriallD: CFBCE510-F20D-AA3E-5597 403F1B063 :

Digitally Cerlified By: Kevin Stock Pierce County Clerk, Washinglon
' : ' 04-1-04983-2

CORFINEMENT OVER ONE YRAR. The defendant iz sentenced s follows:

(a) CONFINEMENT. RCW 9,944,589, Defendant is sentenced to the following tem of total
confinement in the custody of the Department, of Corrections (DOC):!

8_ '_‘l | manths on Count I months on Count
gé% months on Court i months on Clount
Ifl ii months on Count 18} ] months on Count

 Achml rumber of months of total confinemert ordered i | % onths

(Add mandatory firearm and deadly weepons enhaticerent time to run congiecitively to other counts, see
Nection 2.3, Sentencing Data, above), '
[ ]The confinement time on Count{s) contain(s) a mandatery minimum term of

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.944.585. All counts shall be served
concurrently, except For the portion of thoge counte for which there ina special finding of a firesrm or cther
desdly weapon as et Forth above ut Section 2.3, and except for the following counts which shall be saved
coasecutively: - i R

The sentence herein thall run consecutivelyto al) Felony sentences in other cause nixmbers prior tothe
commission of the arime(s) being sentenced.

Confinernent. shall commence immediately wiless ctherwise sct- forth here: __

(b} The dad'endant shall recelve crodit for time served priorto savencing if that confineman was
solaly under this cause number. RCW 9,94A.508, The time served shall bs coamputed by the jsil
unless the credit for time served prior to sentencing is specifically set. forth by the court: EZQ@{-:\)D’

[X) COMMUNITY CUSTODY is ordered as follows:

Cout I for a range from: 18 . ko 36 Months,

Courit o ' for a range from: 18 to 36 Months,

Comt . IH . for a range from: 24 to 48 Monthi,

or for the pariod of eamed release awvorded purssant to ROW 9.94A.728(1) and (2), whichever is longer,
and gtandard mandatary conditions are ordered. [See ROW 9.94A for community placement offenses --
werious violant offense, second degree assault, any crime againgt a person with a deadly weapon finding,
Chapter 69.50 or 69, 52 RCW offenge. Community cugtody follown a term for a sex offense -~ RCW $944
Ube paragraph 4.7 to impose commmunity custody following work ethic camp. )

While on community placement or community cistody, the defendant shall: (1) report to and be available
for contact with the assigned community corrections officer es directed; (2) work at DOC-approv ed
education, employment and/or corrmunity service, (3) not consume controtled mibttances except pursuant
to law fully issued prescriptions, (4) not untaw fully possess controlied substances while in community

JUDGMENT AND BENTENCE (5=) _ Otfice of Prosecuting Atterney
(Fclww) (Gf] ngj Pug c5 0f_10 944 County-City Building

Tacoma, Washington 98442-2171
‘Telephone: {253) 798-7400
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Case Numbsr: 04-1-04983-2 Date: October 21, )

SerfallD: CF8C8510-F20D-AA3E-559 403F 18063
Digitally Cortifiad By: Kevin Stock Pierce County Clevk, Washington )
04-1-04983-2

cmmdy; ) pay eupervision fees as deterrnined by DOC and (6) perform afTirmstive acts necesearyto
monitor complisnce with the orders of the court asrequired by DOC. The residence location and tiving
errengement® are subject to the prior epproval of DOC while in community placement o cornmmmity
custody. Comrmunity custedy for sex offenders may be extended for up to the statutory maxipmum term of
the sentence. Violation of omummty eustody imposed for a sex offense may remilt in addmcnal
confintement.

{ ]The defendant ehall not consume any alechol,

[X] Defendant shall haveno contact with: ANGEL BENSON,

[ ] Defendant shall remain { | within ] autside of a specified geographical boundary, to wit:

[ ] The defendant shall participate in the following crime-related treatment or coungeling services;
[ ] The defendant shall undergo an evaluation for trestment For [ ] domestic violence [ ] substance abuse
[ 1 mental health [ ] enger management and fully comply with all recommended treatment, -

‘[ﬁl’m‘. defendart thall comply with the following erime-related prohibitions: __foemyp [ E

Cther ,mxditiohs.may be impmcd by the court or DoC during community custody, or are set Forth here:

JUDGMENT AND SENTENCE (S} , s o7 Pravevading Attorney
9200 . ounty-City Bulld]
(Felmy) (al 3) Pase 6 Of 10 :::::lm,i:}’ashiggton!\ﬂgﬁz-zﬂl

Telephone: {253} 798-7400
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£229 Ls/21C2686 BRAZ1L
Case Number: 04-1-04883-2 Date; Ogtober 21, 21 .

SerlallD: CF8C8510-F20D-AA3E.5597)3A403F1B063
Digitally Cerlified By: Kevin Stock Pierce County Clerk, Washington
: 04-1-04983-2

[ 1WORK ETHIC CAMP. RCW 2.54A 600, ROW 72.09.410. The court finda thet the defendart. is
cligible and ia likety to qualify for work cthic camp and the court recommends that the defendant parve the
sentence ot 5 work ethie camp. Upon completion of work ethic camp, the defendant ghall be releaged on
community custody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditions of camnmuty cuetody may result in a return to total confinement for the balance of the
defendant’ s remaining time of total confinement. The conditions of community cutody are statul abovein
Jection 4.13.

OFF LIMIT S ORDER (mown drug trafficker) RCW 10.66.020, ‘The following arces are off limits to the
defendant while under the mipervigion of the County Jail or Department of Corrections: |

Y. NOTICES AND SIGNATURES ‘

COLLATERAL ATTACK ON JUDGMENT. Ary petition or motion for collateral atack on this
Judgment and Jentence, including but not limited Lo any personal rewtraint petition, state habeas corpus
petiticn, motion to vacate judgment, motion to withdraw guilty ples, motion for new trial or motion to
arrest judgment, must be filed within one year of the Einal Judsmmt in this metter, except as provided for in

. RCW 1073100, RCW 10.73.090.

LENGTH OF SUPERVISION. For an offense committed priorto July 1, 2000, the defendanit ghall
remain under the court'’s jurisdiction and the supervigion of the Drepartment. of Corrections for 4 period up to
10 years from the date of sentence or release from confinement, whichever 19 longer, to asmure payment; of
all legal Financial obligeticns unleas the court extends the erifminal judgment an additional 10 years. Foran
offense commitied on o after July 1, 2000, the cowrt shall retain jurisdiction over the offender, for the
purposge of the offender’ s compliance with payment of the legal financial obligations, tmtil the obligation is
campletely satisfied, regardless of the stahitory mexirmum for the crime. RCOW 9,944,760 and RCW

S.MA 505,

HKOTICE OF INCOME-WITHHOLDING ACTION, If the court has not erdercd an immicdiate notice
of payrol] deductice in Section 4.1, you ere notified that the Department of Corrections enay issue a notice
of payroll deduction withoul notice to you if you are move than 30 daye past due in monthly payments in an

"amount equal jo of greater than the ameunt paysble for one month, ROW 9944 7602 Other income-

withholding action underr RCW 9,344 may be taken without further notice, RCW 9.944.7602,

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation ul':' this Judgment and
Jentence is punighable by up to 60 days of confinement per violation. Per neetam 2.5 of this document,
legal Financial obligations are t:olled:xble by civil means. RCW 9.94A. 634,

FIREARMS, Youmust irmmediately surrender any concealed pigtol license and you may not own, use or
possess any Direarm unless your right to do 80 is restored by a court of record, (The court clerk shal}
forward u copy of the defendant's driver’s license, identicard, o camperable identification to the
Department of Licensing along with the date of conviction or commitment) RCW 9.41,040, 9.41.047,

JUDGWT AND SENTMCE (JS) l ~ Office of l"ru(sjecuililnligl:'t\itlurney-
(Felony) (&/19/2003) Page 7 of 10 7 7 : 945 County-Clify Building

“Tuc o, Washington SR442-2171
Telephune: (253 T98-7400
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56 OTHER: 7

DONE in"’('),pcn Cowt and inthe pmmce;f the defendant thisdate,_ 5 ~ 26~ Olo

Print name

WIB# A 3(

Defmgam, :
print name: Lefwaadd U, Glaamann

VOTING RIGHTS STATEMENT: RCW 10.64.140. T acknowledge tha my right to vote hasbeen lost ducto

felony convictions. If T amn registered to vote, my vober regm-aum will be canoclled. My righi tovote may be

oEpT. 13
%EE""&%@“

JUDGmT AND SENTENCE [45)) - i : i Office of Prosecuting Atloency

. 246 yp-City Butlding
(Felony) (6/15/2003) Puge 8 of 10 . Tam::.wash |t:gl:n 984622171

Telephoner (253 7957400
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

I

CERTIFICATE OF CLERK -
CAUSE NUMBER of this cage; 04-1-04983-2

. ‘ A * £3Z% QoL C2886 BEAED
’ Case Number: 04-1-04983-2 Date: October 21,
) SeriallD: CFBCB510-F20D-AASE-559703A403F1B063

3

04-1-04983-2

I, KEVIN STOCK Clerk ofr.his Court, certify that the foregoing iz a full, true and correct copy of the Judgm ent. and

Bentence in the abov e-entitled action now on record in this office. -

WITNESS iy hand and seal of the said Sup erior Court affixed this date:

. Clek of said County and State, by:

IDENTIFICATION OF COURT REPORTER

Court Reporter

s Deputy Clerk

JUDGMENT AND SENTENCE (35)
(Felony) (6/19/2003) Pege 9 of 10

Office of Prosecuilng Attorney
946 County-City Bulldlng
Tacoma, Woshington $84412-2171
Telephone: (253) 798-7400
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APPERDIX "T™

' ‘The defendant having been sentenced to the Department of Corrections for a:

sex offenge
] 4 perious viclent offease
_L{'memlt in the gecond degres

— ey crime where the défendant or an accomplioe was armed with 8 deadly weapon
—__ any felony under 69.50 end 69.52 ‘

'l‘h;a qffmda' shall repoct to and be avgilable for contact with the assigned community corrections officer as directed:

'I'hé offender shall work at Department of Corrections spproved educstion, employment, andl& commurity sarvice,

The offender shall not consume controlled subsances except purtuant to lawfully issued preecriptions:

An offender in community custody shall not unlawfully possess controlled sbstances;

The offender dall pay corannity placement fees a5 determined by DOC:

The residence location and living arvangements are subject to the prior approval of the department of corredtions
during the period of cormmmumity placermnent,

The offender thall submit to affirmative acts neccswy to monitor complisnce with court arders as required by
boc. o

The Court may al s order any of the Following special conditions:

@ - The offender ghall remain within, or autside of, a specified geographical boundary:

an The offenider hall not have diredt or indirect contact with the victim of the crirm or o specified
R clazs of individuals; A—nqe,{ ¥ 1 s

&; QI The offender shall participate in cime-reloted treatment or counseling sarvices,
avy The offender shall not consume alcchol;

- The residence tocation nnd tiving arrangemnents of a sex offender shall be subject to the prior
approval of the department of corrections, or

M_ (Vl) The offender shall comply with any crime-related prohibitions
__(VII)  Other:

. Office of Prosecuting Attorney
AFPFENTY . : . 946 County-City Bullding
IXF ' Tacoma, Washington 98402-2471
) ‘Telophoxne; (253) 7987400
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1
Khith 3 ‘ IDERTIFICATION OF DEFENDANT
4 SIDNo. 12234147 Dateof Birth 10/22/64
(If no SID take fingerprist card for State Patrol)
5 7 .
FBINo.  958733CA2 : Local IDNo. UNK
[ .
PCNNo UNK - Other
7 ) .
7 Alies namne, 33N, DOB:
8 ‘ - :
i Race: ‘ Ethnlelty: Smx:
Fhp g [1  Asian/Pacific [1 Blacdk/African- [X] Caucasion []  Hispanic [X] Male
i ‘Islander American :
14 [] NativeAmericon []  Othes [X] Non- ] Fernule
‘ : Hispanic
) FINGERPRINTS
: ‘ e,
12 - - Left four fingers taken simultariéouly
13 | '
14
hbb s
16
7
. Right Thumb
18
19
20
wr bl
At 2
22
23 R
1 attest that I saw the game defendant who eppeared in court. on this document affix hig o hig
24 ' _ T .
signature thereto, Clak of the Court, Deputy Clerk, Q@
% | DEFENDANT'S SIGNATURE; —
26 DEFENDANT’3 ADDRESS:
Y '
28
JUDGMENT AND SENTENCE s) . ) ‘ . Ofilee of Prusecuting Attorney
, , 946 County-Chy Buildin
(Felony) (6/ 1 S/2003) Page 10 of 10 ' Tucon?:.mshir:gﬁ::tg;ﬂtgmln

Telephone: {253) 7987400




Case Number: 04-1-04983-2 Date: October 21, 2010
SeriallD: CF8C8510-F20D-AA3E-5597D3A403F1B063
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: [, Kevin Stock, Clerk of the

- aforementioned court do hereby certify that the document '

. SeriallD: CF8C8510-F20D-AA3ZE-5597D3A403F1B063 containing 13 pages
plus this sheet, is a true and correct copy of the original that is of record in my
- office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

H“H!Hf,

;”“ Titesg,

By /S/Chris Hutton, Deputy. "'a,’%mE
Dated: Oct 21, 2010 9:09 AM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: nps:/r

' WWW.Co.pierce, wa. usiciapps/secure/inx/courfiling/certifiedd ocumentview.cfm,
-enter SeriailD: CFBC8510-F20D-AA3E-5597D3A403F1B063.

The copy associated with this number will be displayed by the Court.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON, _ No. 34997-3-I1
Respondent,
v. , - MANDATE
EDWARD M. GLASSMAN, _ Pierce County Cause No.
_ Appellant, _ 04-1-04983-2

The State of Washington to The Superior Court of the State of Washmgton
~ in and for Pietce County

~ This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division 1, filed on January 23, 2008 became the decision terminating review of this court of the
above entitled case on September 4, 2008, Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion, Costs and attorney fees have been awarded in the following amount:

Judgment Creditor Respondent State: $4.87
Judgment Creditor ALD.F,; $2,835,72
Judgment Debtor Appellant Glassman; $2,840.59

IN ‘FESTIMONY WHEREOF, | have hereunto set
my hand and af‘ﬁxcd the seal of said Court at
TaCOma this g[ day of Scptember 2008.

Clerk of the Court of A
State of Washington, Div. 11




MANDATE
34997-3.11
~ Page Two

Kathleen Proctor

Pierce Co Dep Pros Atty
930 Tacoma Ave S Rm 946
Tacoma, WA, 98402-2171

Hon. Beverly G. Grant

Pierce Co Superior Court Judge
930 Tacoma Ave So

Tacoma, WA 98402
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Stephanie C Cunningham
_ Attorney at Law

4616 25th Ave NE # 552 -

Seattle, WA, 98105-4183

Indeterminate Senience Review Board
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGT)

DIVISION II BY
éTATE OF WASHINGTON, : | No. 34597-3—11
' Rcspéndent,

Y.

EDWARD MICHAEL GLASMANN, UNPUBLISHED OPINION

Appellant.

Hunt, J. — Edward Michaeth]asmann appeals his jury conviction for second degree
assault.' He argues the State failed to esiablish that he intentionally ran over the victim's leg
with his car. In his statement of additional grounds (SAG),? he asserts that (1) he was denied his
ﬁght td a fair trial becaqse mcmﬁers of the jury #Ilegedly o_bsell'ved him in handcuffs, aﬁd (2) he
was denied effective assistance of counsel because his attorney failed to request a volunfary
" intoxication instraction. We afﬁrm.

FACTS
I ASSauULT

Edward Michael Glasmann and Angel Benson were romantically involved and engaged

to be married. On the ﬁight of October 22, 2005, Glasmann and Benson went to diﬁncr in

Tacoma and rented a motel room in Lakewood to celebrate Glasmann’s birthday. Both

" The jury also convicted Glasmann of attempted sé‘cond degree robbery, first degree kidnapping,
and obstructing a law enforcement officer, He does not challenge those convictions in this
appeal. :
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Glasmann and Benson ingested methamphetamine, ecstasy, and alcohol over the course' of the
evening, In addition, Glasmann and Benson had been arguing throughoﬁt that day and evening,

Around midnight, their argument escalated, Glasmann hit Benson, who curled up.into
. the fetal position to pfotect herself from his blows, Glasmann eventually told Benson that he
wanted to go for a ride. They both Jeft the mote! room,

Outside the 1'60111, another hotel guest, Brika Rusk, witnessed Glasmann (1) pin Benson
against the Vwall with one hand around her neck and repeatedly punch her with his other hand; (2)
réleas;: Benson and kick her twice in the stomach; (3) drag her to the paésenger side of his
Corvette and got into the driver’s seat; (4) reach over to the open passenger door and attempt 10
pull Benson into the car by her hair; (5) pull forwérd froxq the parking stal]l while: Berson was not
fully in the car; and (6) run over Benson’s leg with his car.

Once in the car, Benson. put the car into park, grabbed the keys, and ran into a mini-mart
adjacent to the motel, Inside the mini-mart, she hid oﬁ thé .ﬂoor behind the counter. As Rusk
watched,_shé was calling 911 and reporting these events to diépatch.

Lakewood Police Officers Timothy Borchardt and David Butts arrived to find
Glasmann’s Corvette parked in the roadway. As they approached, they observed Glasmaﬁn exit

his Corveite, run over to the mini-mart, and climb into three separate cars, apparently hoping to

’

steal one and escape. -

Their guns drawn, Officers Borchardt and Butts ordered Glasmann to show his hands.

Gtasmann refused to comply, and told the officers that he had a gun, When Glasmann pushed a

2RAP 10.10.
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man aside in order to access the third car, Officer Buits apprdached the open driver's side
window and sprayed pepper épray into C‘r]asmaﬁn’s eyes. Glasmann the.n‘cxiteci the veﬁicle
through the passénger door and ran into the mihi—-ma.rket, pursuéd by a group of officeré.

Glasmann continued to.yell, “ISThoot me, I hévc gof a gun, Go ahead and shoot me.” 4
Repoft of Proceedings (RP) at 116, As if it were a weap(m\, he pointed a black object at the
ofﬁcers.- Eventually, Glasmann, ran behind the connter, grabbed Benson, put his arm around her
neck in a choke hold, and pulled her body in front of his, threatening to kill her. Glasmann then
dropped to the floor, holding Benson between hiﬁ and the ofﬁceré.

When Benson was able to “wiggle her way down from [Glasmann’s) body,” Ofﬁcef
Rﬁn Hamilton app\lied a stun gun to Glasmann. 4 RP at 125-26, The officers fhcn removed
Benson. ;I‘th took Glasmann into cust(;dy, determined he was not armed, and realized he had
brandished a s'tcre(; reméte control as a weapon.

1L FoLLow-up )

Benson was taken to Tacoma General Hospital, where Dr, William Eggebroten examined

and treated her injuries; several contusions and abrasions on her right leg, hip, and afms. While

at'the hospital, Officer Borchardt and Officer Butts interviewed Benson about the incident. She

told them that Glasmann had threatened to kill her if she did not get into his Corvette in the

. motel parking lot. Benson was released a few hours after arriving at the hospital,

A few days later, on October 27, 2004, the Lakewood police domestic violence detective
met with Benson to conduct a follow-up interview, The detective examined only those injuries

that Benson’s clothing did not cover, He did not take pictures at the time because they were in a
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public place. But Benson agreed to have a frienﬂ take pictures of her injuries and send them to
him the following morhing.
111, PROCEDURE

The State charged Glasmann witﬁ 6ne count of first -degrec ‘assault under RCW
9A.36.011 (I)(a) one count of attempted first degree mbbcry under RCW 9A.56.190, .200; RCW
9A.28.020; one count of ﬁrst degree kidnapping under RCW 9A.40.020(1)Xa); and one ccunt ot
obstructing a law enforcement officer under RCW 9A.76.020(1).

At &ial,.Glasmann, Bénson, the officers, and Rusk all testified, resulting in conflicting -
testimony as to the events that occurred on the night in question. The State aiso submitted the
911 dispatch tape,” the mini-mart surveillance tape,’ and the recorded conversations between
Glasmann and Benson while Glasmann was in the Pierce County Jail awaiting trial.

| Apparently on one occasion, three j Jurors observed Glasmann in handcuffs owtside the
courtroom. Glasmann’s counsel requested a rmsmal The mal court questioned jurors number
three and thirteen about their observations of Glasmann outside the courtroom. Both ]uro-rs
testified that they did not form impressions of Glasmann based on their obsefvations of him in
the hallway. One of the jurors testified that .l-lf: saw Glasmann on the élt;vator “for a -second.”

The other juror testified that he turned a corner in the courthouse and saw Glasmann for “a split

? On the 911 tape, Rusk describes the events as they occur: Glasmérm_ pulled forward in his
vehicle, backed up, and then pulled forward again, driving over Benson's leg three- times.

Glasmann then reached over, yanked Benson into the car, and pulled out of the parking lot, onto
South Tacoma Way.

4 The surveillance video showed the events inside the mini-mart.
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second”™ before he tur.ncd around and left, Whe,n the court éskcd ther two jurors whether they
could follow an instruction telling them that they were not to consider the fact that the:g}r had séen
Glasmann in the hall, both answered, “Yes,”

The officer who had been transporti_ng Glasmann téstifie_d that the jurors who observed
Glassman were between eight and ten feet away, and he (the officer) did n(;t believe the jurors
saw the handcuffs, because Glasmann was wéaring a long sleeved shirt that covered the

'handcuffs. and was holding a_book in his hands. The' trial court found no prejudicial effect and
denied Glasmann's motion for mistrial, |

The jury convicted Glasmann of second degree assaull, att.cmpwd second degree robbery,
first degree kidnapping, and obstructing a law enforcement officer. (ilasmann stipulated to his
offcﬁder score, and the trial court sentenced him to a standard range sentence, totaling 198
months, | ’

Glasmann appeals,

ANALYSIS
L SUFFICIENCY OF BVIDENCE

I'Glasmann argues that the Statﬁ failed to present sufﬁcient evidence to pirove the 1'equisite

intent to convict him of second degree assault. His argument fails, 7
A Stan&ard of Review

Sufficiency of the evidence is a question aof cons.titutional mag;nitude, which an appellant

may raise for the first time on appeal State v. Alvarez, 128 Wn 2d 1 13,904 P.2d 754 (1995),

When a defendant chal]enges the sufﬁmency of the evndence in a criminal case on appeal we ‘
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draw all reasonable inférence; from the evidénca in favor of the State and interprct all reasonable
inferences from the evidence strongly against the defendant, State v. Partin, 88 V\,h_l.Zd 895, 906-
07, 567 P.2d 1136 (1977). A claim of sufficiency admits the truth of the State’s evidence and all
r'inferf,npes that an appellate court can reasonably draw therefrom. State v. Theroff, 25 Wn. App.
590, 593, 608 P.2d 1254, aff'd, 95 Wn.2d 385 (1980). |
Evidence is sufficient to support a _convicﬁon if, after viewing the evidence in the light
most favorable to theVSta'te, any rational trier of fact would have found .guilt beyond a reasonable
. doubt for the crime charged. State v, Green, 94 Wn.2d 216, 221-22, 616 P.2d 628 (1980). We
must defer to the trier of fact on issues of conflicting testimony, credibility of witnesses, and the
persuaéivenes# of the evidence. State v, Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004).
B.. Second Degree Agsalllt | |
RCW 9A,36.021(])(a) provides: “A person is guilty of assault in the second deéec if he
or she, under circuméténces not amounting to assault in the ﬁrs}fdcgree: . . . Intentionally -
assaﬁlts another and thereby recklessly inflicts substantial bédily harm.”
Recklessly causin'g harm is not the same as intentionally causing harm. Thus,
under the statute, second degree assault by battery requires an intentional touching
that recklessly inflicts substantial bodily harm. 1t does not require specific intent
to inflict substantial bodily harm. i
State v. Esters, 84 Wn. App. 180, 185, 927 P.2d 1140 (1996), review denied, 131 Wn.2d 1024
(1997); see also State v. Keend, 140 Wn. App. 858, ___, 166 P.3d 1268, 1273 (2007),; State v.

Walden, 67 Wa. App. 891, 893-94, 841 P.2d 81 (1992) (defendant may be convicted of second



AB752 GS/224°2008 5H118

Case Number; 04-1-04983-2 Date: Oclober 21, 2010
SeriallD: CF8C2D4B-F20F-6452-DAAZEF4680970ESS -
Digltally Certifled By: Kevin Stock Pierce County Clerk, Washington

34997-3-11

 degree assault if he intended to pui another in apprehension of harm whether or not he intended
to inflict or was incapabfe of inflicting that harmj. h
- The State presented sufficient evidence to establish that Glasmann intentionally touched
Benson, thereby recklessly inflicting substantial bodily harm. Rusk testified about the events she
had ob.servled from outside her moéel room;. Glasmann ci’ragged Benson into the passengér seat of
his car, got into the driver’s side, and drox_fe forward while Benson'v.vas only half in the vehicle.
Glasmann drove over Benson’s leg, reversed the car, and then pulled forward again onto her VIeg.
And after running over her leg thfe@ times, Glasmann yanked Benson into the car by her hair and
drove off. The Staie also presented the 911.dispatch tapé, which cﬁrrobcirated Rusk’s testimony.
Although each provided slightly different details about the 'cvenl;s,.Bc.mson_,5 the officers,
and the physician who had examinedr Benéon after thé assaulis, all testified, The jtiry also heard
recorded telephone calls that Glasmann had made to Benson while awaiting trial, suggesting that
they discussed details of their testimony before trial and/or thatrhe threatened Behsén to testify in

a specific way at trial,

° Benson testified that she and Glasmann had been cngaged in an ongoing verbal argument
throughout the day, which. escalated into a mutual physical altercation later at the motel, The
~ altercation moved from inside their mote} room 1o outside by the car because Glasmann wanted
to go for a drive. Although Benson did not want to go with Glasmann because she was afraid of
him driving, somehow she ended up in the passenger seat. She opened the door and tried to get
out while the car was moving. While she held onto something or Glasmann held onto her from
_ the driver’s seat, Benson was running backwards, trying to caich her balance; she fell, and the
car went up her leg and parked on her pelvis, Glasmann then reversed the car off Benson, got
~ out, put her back in the passenger seat, and said he was taking her 1o the hospital. But Benson
was scared, 50 she put the car in park, grabbed the keys', and ran to the mini-mart, Inside the
mini-mart, Benson yelled, “Help me,” or “Save me,” and hid behind the counter.
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Glasmann testified that he had intentjonally pushed Benson into the car, even though she
had made it clear that she did not want to drive with him. He even acknowledged that his car
had “rolled” onto Benson, after which he yanked her into the car, He claimed, liowever, that he
had drivén out of the motel parking lot with the int_cntion of finding a hospital for he;'_ .

~In essence, the jury had to weigh the éonﬂicting testimonies of Glasrn;mn, Benson, and
the other witnesses. We defer to' the jury’s finding Glasmann and Benson nbt creclible.6 Taken
in the tlight most favorable to the State, the testimony provided sufficient ev1dence for the Jury to
find that Glas:-nann mtenuonally touched Benson when he dragged her into the car, pulled her
hair, and ran over her leg, among other intentional touches, thercby recklessly inflicting
substantial bodily harm, namely several contusions and abrasions on her right leg, hip, and arms,
Accordingly, we hold -that”the State presented sufﬁcien,t evidence' to prove the elements of
second degree assault, | ~ | | | |

II.. STATEMENT OF ADDITIONAL Gﬁouwﬁs
A. Right to Fair Trial

In his SAG, Glasmann first contends that the trial court denied his right to a fair _t_ria]
under the federal and Washington state constitutic-ms because merﬁbcré of the jury observed him
- in handcuffs outsidé thg courfroom. We disagree,

On appeal, we .evaluate an 'unconstitutionai restraint claim under 2 harmless erTor

standard. State v. Finch, 137 Wn.2 792, 861, 975 P.2d 967, cert. denied, 528 11.S. 922 (1999).

¢ State v. Cord, 103 Wn 2d 361, 367, 693 P.2d §1 (1985) State v, Casbeer, 48 Wn, App. 539
542,740 P.2d 335, review denied, 109 Wn.2d 1008 (1987).
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We presume an error violating a constitutional right to be prejudicial, urﬂess it affirmatively
appears from the record tﬁ be hafm]ess beyond a reasonable doubt, Finch, 137 Wn.2d 859.
Harmless error may be established when the evidence against the def‘endan; is s0 overwhelming
that no ration;ﬂ conclusion pther than guilt can bé reached. Finch, 137 Wn 24 at 859,

But when the jury’s view of the defendant in shackles or handcuffs is brief or inadvertent,
the defendant must makc‘ an affirmative showing of prejudice, and he carries the burden of
curing any defect. State v. Elmore, 139 Wn.2d 250, 273, 985 P.2d 289 (1999), cert. denied, 531
U.S. 837 (2000). To demonstrate i)rejudice, the defendant must show “‘a substantial or injurions
effect or influence on the jury’s verdict.””  Elmore, 139 wn2d at 274 (quoting ASraze v,
Hutchinson,‘IBS Wn.2d 863, 888, 959 P.2d 1061 (1998)). There must be evidence in the record
beyond the defendant’s bare aliegfitions that seeing the defendant in shackles prejudiced the jury:
State v. Gosser, 33 Wn. App. 428, 435, 656 P.2d 514 (1982),

Glasmann fails to persuade us_‘tha't some jurors observing him in handouffs outside the
courtroom influenced the jury’s verdict to his prejudice. See State v. Damon, 144 Wn,2d 686,
692, 25 P.3d 418 (2001). The fecord does support this conténtion: Neither juror testified that
they had observed Glasmann in handeuffs oufside the courtroom. Moreover, both jurors testified
that they did not form impressions of Glasmann based oﬁ their observations of him in the
hallway, In addmon the transporting officer explained to the trial court that the jurors had
observed Glasmann from between eight and ten feet away and he did not belleve they saw the
handcuffs, because they were covered by Glasmann s long-sleeved shirt and a book he was

holding in his hands. The record shows no prejudice.
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v

We hold, therefore, that the jurors‘ inadvertent ob’seryatiuns of,Glasmann outside of the
courtroom did not affect his right to a fair frial.

B. Efféctive_Assistancg of Counsel

Finally, Glasmann contends that hi_s gttomey rendered incffectivc;, assistance of counsel
by failing to request an intoxication instrﬁction. This argumen.t also fails.

A crimina)l defendant is entitled to a voluntary intoxication instruction if: (1) one of the
elements of the crime chm'ge.d is a partibular mental state; (2} there is substantial evidence of
ingesting an intoxicant; and (3) the defendant presenfs evidcnbe that this-activity affected his
ﬁbility to acquire the required menta} ‘state. ‘Stare- v: Harris, 122 Wh. f;\pp. 547, 552, 90 P.3d
1133 (2004). In other words, the evidence must -reasonably and quiéally bonnect Glasmann’s
intoxication with his asserted inability-_to form the requisite level of culiaability to commit second
degree assault, .See State v, Griﬁ‘in,h 100 Wn.2d 417, 418~‘19, 670 P.Zd 265 (1933); State v.
Kruger, 116 Wa, ‘App.. 685, 692, 67 P.3d 1147 (2003) (étating fhat mére intoxication is not
enough; rather, the evidence must showithe effects of the intoxicant),

Glasmann relies on a Division Three éasc, State v. Kruger, t support his cont;:nt;ion that
he was entitled to a voluntary intoxication juw insnﬁcﬁon. In Kruger, ﬁo‘wevef, Division Three
fouﬁd “ample evidence of [the defendant"s] level of intoxication on both his mind %md body, e.g.,'
rhis ‘blackout,’ vomiting at the station, siurred speech, aﬁd imperviousness tq pepper spray.”
Kruger, 116 Wn, App. at 692. But such is not the state of the evidence here.

Contrary to Glasmann’s assertion, the record does not contain ample evidence that his

level of intoxication affected his ability or lack thereof to form the mental state required to

10



18Y5% a,22/2P88 §B1id4

Case Numhber: 04-1-04983-2 Date: October 21, 2010
SeriallD: CFBCOD4B-F20F-6452- D4A3EF4680970E53
Digilaily Certified By: Kevin Stock Pierce County Clerk, Washington

34997341

establish the crimes charged. At best, the évid_cncc merely showed that Glasmann had ingested
unspecified amounts’ of methamphetamine, ecstasy, and a_]cohol th_e_ night of the incident. :See
Kruger, 116 Wn. App. at 692, As such, Glasmann was not entitled (o an involuntary intoxication
instruction. | |
Because counsel's pﬁrformance was not deficient, we hold thét Glafsmann was not denied -
effective assistance of counsel when his counsel failed to request an intoxication instruction.
Affirmed. |
A majority of the panel having determined that this opin'ion 'will not be printed in the

Washington Appellate Reports, but will be filed. for public record pursuant to RCW 2.06.040, it is

//M

Hunt, J.

so ordered,

We concur:

11



Case Number: 04-1-04983-2 Date: Oclober 21, 2010
SerialiD: CF8CODAB-F20F-6462-D4A3EFAB809T0ESS
Digitally Certified 8y: Kevin Stock Pierce County Clark, Washington

- State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document
SeriallD: CF8CO9D4B-F20F-6452-D4A3EF4680970E58 containing 13 pages
plus this sheet, is a true and correct copy of the original that.is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050, In Testimony whereof, | have
:electronically certified and attached the Seal of said Court on this date.

. M 1I“””“a‘,
i i-

S

Kevin Stock, Pierce-County Clerk

By /S/Chris Hutton, Deputy. “, 5 - X
é Dated: Oct 21, 2010 .09 AM

(“
o2,
O .
‘\

'“éﬁﬁf
o
L4no7

"’rarul“

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronlcally by the Court, sign on to: htps://
WWw.Co.pierce.wa, uslcfapps!securell|nxfcourtﬂllnq/cerhﬁeddocumentwew cfm, -

enter SeriallD: CF8C9D4B-F20F-6452-D4A3EF4680970FE58.

The copy associated with this number will be displayed by the Court.




APPENDIX “C”

Declaration of Robert Quillian



R O Y T S T T C R

- I--l Jod kel et H-,P-‘l'-!—l-&-l ot
ﬁowmucwmqmm_pmmwo

25
26

RCW.9A.72.085: |

| a Personal Restraint Petlt:lon filed in the Court of Appeals. In that Personal Restraint

. representahon of h1m n Plerce County Superlor Court case number 04-1-04983-2. 1

' Depaﬁment of Assigned Counsel, I met withi hinri in the Pierce County J ail ona.

client, and that was how those initial meetings with Mr. Glasmann went. As is my

~ customary procedure, | reviewed with Mr. Glasmann the charges he was facing, the

" SWORN DECLARATION ' ,
OF ROBERT M. QUILLIAN - 1- ~ ROBERT M. QUILLIAN
‘ : Attorney at Law
2633-A PARKMONT LANE S.W.

~_ Room 945
c:omf RECEIW},‘D

JAN 150m

PIERCE COUNTY
PROSECUTING ATTORNEY

SWORN DECLARATION OF ROBERT M. QUILLIAN
ROBERT M. QUILLIAN makes the following declaration in accordance with

Tam a duly licensed attorney in the State of Washington, and have boel_l‘ asked’

to submit this Sworn Declaraﬁon in response to the claims of Edward M. Glasmam'l in
Petxtlon Mr. Glasmann alle ges that I provxded 1neffect1ve a331stance of counsel in my-

am subm1ttmg this Sworn: Declaratlon based upon the prov1smns of RPC 1.6(b)(5):

After T was appointed to represent Mr. Glasmann by the Pierce County L

number of occasions. The first couple meetmgs we had were more for getting to know
and become comfortable with each other. Also, in those initial meetmgs I tend to

provide infonnation to the client_;, rather than request or seek information from the

elements of each of those charges, and the potential penalties involved if he were

convicted of any or all of those charges. I also, over the course of those initial

Olympia, Washington 98502
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|| meetings, discussed, in general térms, the State’s evidence againsi Mr. GlaSmann, and :

-parameters of the ev:dence against them and possuble defenses before I seek to elicit

i much mformatlon ﬁ"om them. Once 1 was satlsﬁed that Mr. Glasmann had a ﬁrm

and/or vo_liintaryin‘toxication.with Mr. Glasmann, and had, in fact, afrahged- to have

: Glaémiann did not complete the ‘evaliilation with Dr. Ttowbridge as he (i.e. Mr.

‘ Trowbrldge report did indicate that Mr. Glasmann told Dr. Trowbndge that he

 is nothing in Dr. Trowbridge’s-report which indicates that Mr.. Glasmann told Dr.

| Trowbridge that he was so high on drugs that he could not recall the incident.

the evening. While he certainly indicated that he had,éonsumed drugs on the day in

question, at no time did he give me any indication that he did not recall the events in -

T also discussed with him pote'ntial'defe'nses to theée chargeé. I always want to be sure

that my clients have a full understandihg of the chargés against the, the general

understandmg of those matters, -we moved on to more of a give and take between the
two of us, as to how best to defend against these extreniely serious charges.

1 was aware that prior. counsel had discussed-a de;fenﬁ;e of diminished capacity _

Mr, Glasmann interviewed by Dr. Brett Tfowbridg’c in that regard. T had reécived, as

paﬂ of discovery, a two ﬁage report from Dr. Trowbridge, but it reflected thater. Lo
Glasmann) was contemplatmg hmng new private counsel Interestmgly, the

remembcred nothing about the incident, but the report Tlndlcatcs that Mr. Glasimann

aﬁributed that to “blackoﬁts"’ a'risi'ng. from the effects of an automdbile.accideﬁt' ‘There

Once I began to discuss the incident in question _with Mr. Glasmann, I was

immediately struck with the high degree of specific recall he had about the eve;nt__é of

SWORN DECLARATION

OF ROBERT M. QUILLIAN - 2 - ROBERT M. QUILLIAN

Aftorney at Law

g . Olympia, Washington 98502
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2633-A PARKMONT. LANE 8.W.j.
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| question (except as to the events after he was tasered in the AM/PM market, which = |

I procécd,in‘ Mr.fGl’asmann’s defeﬁsc. At no,time did I tell Mr. Glasmann that

" on the part Of Mr. Glasﬁlanﬂ; All of these accounts, in addition to the facts as related

| strongest evidence. I discussed this with Mr. Glasmann, and he agreed with that

 analysis. I felt that it was highly imlikely that Mr. Glasmann could avoid conviction

'SWORN DECLARATION - . g |
OF ROBERT M. QUILLIAN - 3 - ROBERT M. QUILLIAN

was essentially after the vast majority on the events givirig rise to these charges). In
fact, he was extremely detailed as to the chain of events on that day and evening. '
Based on our several discussions about the events of the évenjng, I did not feel that a

claim of voluntary intoxidat:ionfb‘lackouﬂla‘ck of recall was an advisable way to

voluntary intoxication would be our “primar}y defense”,
The police reports and witness statements, as well as the results of my -

interviews with witnesses, painted a picture of goal-oriented and intentjonal actions

to me by Mr. Glasmann himself,- seemed to ﬂy m the face of voluntary intoxication
being a viable defense in his case. I di~scu‘ssed this with Mr. Glasmann,and it was
agreed that the focué of the défeﬁse would be in another direction.

My analysis of the charpes and the facts led me to'the conclusion .t'hét the

Kidnapping in the First Degreq charge was the charge on which the State had the

totally in this case. Thus, the foc;us of the defcnse. became more of an attempt to
mi_tigaté t_he; nature of whatever convipﬁons he might .g,c,t, and I felt that there ﬁere
valid arguments, based on how Mr. Giasmanh had descﬁbed thé evenis to me, that he .
was not guilty of neither Assault in the |Fir§t Degree nor Attempted Robbery in the -

First Degree, but instead may well be guilty of no crime as to those charges or a lesser

. Attorney at Law
2633-A. PARKMONT LANE S.W.
"Olympia, Washington 98502 |
. (360 352-0166 '
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_crime. I was cognizant, ai_nd'advised Mr._Glesmann about, the draconian ASentenc-ing _

- and deserrbrng to the j _]ury in detail, as he had w1th me, the events of the day and

, evenmg in question. Any plan to attemapt to rely on a defens_e of dlmlmshe'd capacity

: would be difficult to make out and dlfﬁeult 10 prevail on, thus hkely resultmg in
- conwctlons as charged The plan was to do our best on the facts to av01d convrctmns

i for both Assault in the Frrst Degree and Attempted Robbery in the I’ irst Degree

| intoxication defense in the weeks and months leading up to tnal, nor in the course of

. Degree, Mr. Glasmann was extremely pleased With the result of the tria]

SWORN DECLARATION

scheme where one is being senteneed for two or rrrore,serious vidler_rtloffenses,- and | |
was aware that Mr. Glasmann was eherged with two serious violent offenses.

| I discussed all this with Mr. Glasmann, and'we came to an agreernent that our
trial etrategy would be to try to avoid eonv1et10ns for. two serious violent offenses We

agreed that that would necessarrly involve Mr. Glasmann testlfylng in his owrni behalf

or voluntary i‘ntoxi,eation had been discarded 'by the agreement of both myself and

Mr. Glasmann earIy on 1n our: d1scu331ons as we both agreed that such a defense

Mr Glasmann was, as far as1 could tell eompletely in agreement w1th that

trial strategy He vmeed no concern to me that we were not pursumg a voluntary

the trial itsetf, He did indecd tesﬁfy in his own behalf, and his testimony was.clear
and detailed as to the events of the incident in questron, ju'st'ae he had recited those .
events to me. When the jury returned its verdicts, Which found him guilty of the lesser

offenses of Assault'in the Second Degree and Attempted Robbery in the Second

Slmply put, Mr. Glasmann and I dlscussed hlS case in deta.ll and a]l p0331ble

Attorney at Law
2633-A PARKMONT LANE S.W.
Olympia, Washington 93502
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defenses to these chargeSﬁ We agreed upon a trial .st..rategy of trying to avqid'
conﬁt:tidns for two s-Crious violent oﬁ'éﬁsés basedbn the facts, not fupon-a d_efenée of
voluntary intoxication. I feel that Mr. Glasmann’s -cléar and detailed testimoﬁj,r ;gvent a
long way towards reaching 'tiie resOlutionr_‘Wiﬁch we reached, andI have no hesitation
or qualmé ébout haw-lin.g pursued th.at trial strateéy in Mr. Giasmann’s-cése. '

" Ideclare under penaltjf of pexjﬁry uhder '_[he'laws of the State of ‘Washington
that the foregoiﬁg is true and éér}ect. | | o

SIGNED af Olympia, Washinétén, on January 1 5,. 2010 -

e d

ROBERT M. GUILLIAN

SWORN DECLARATION - | :
OF ROBERT M. QUILLIAN - 5 ROBERT M. QUILLIAN
' : Attorney at Law

. 2633-A PARKMONT LANE SW.|
Olymipia, Washiington 98502 | -
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STATE OF WASHINGTON,
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Case Number: 04-1-04983-2 Date: October 21, 2010
SerigllD: CFBF28T7A-F20F-6452-D87ASBFED6T30BTE -
Digitally Cerlified By: Kevin Stock Plasce County Clerk, Washington

I

04-1-04883-2 25436218

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE -

Plaintiff,
VS.
EDWARD M. GLASMANN,

Defendant.

R A g i i g

_ The Defendant herein, EDWARD M. GLASMANN, by and tMough his aitorney,
ROBERT M. QUILLIAN, hereby movés the Court before trial and before selection of the
jury, for an Order instructing the State’s counsel and the State’s wiinesses not to, directly
or indirectly,. mention, refer to, question concerning or attempt to convey to the jury in
any manner, any of the facts or matters indicated below without first obtaining
permission of the Court outside the pfesence or hearing of the jury and further instructing
the State’s counsel to warn and caution each and every one of his witnesses to strictly
follow any Order entered .b)-r the Court in connection with this motion:

1. Any evidence as to the reputation of the Defendant for aggressive,

dishonest, or violent behavior,

2. Any evidence as to other crimes, convictions, wrongs, or bad acts of the

ROBERT M. QUILLIAN
Attorney at LaWNE aw.
’ v) 2633-A PARKMONT LA
DEFENDANT’S MOTION IN LIMINE- 1 . Olympia, Washingion 98502
' (360) 352-0166
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Case Number: 04-1-04983-2 Dale: Oclober 21, 2010
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Dighally Certified By: Kevin Stock Pierce County Clerk, Washinglon

Defendant (unless the Defendant testlﬁes and then subject to the limitations of ER 609).
DATED: April 17, 2006. .
ROBERT M. QUILLIAN,

Attorney for Defendant
WSBA #6836

"ROBERT M, QUILLIAN
Attomney at Law . W
? ; 2633-A PARKMONT LANE
DEFENDANT’S MOTION IN LIMINE- 2 ‘ Olympta, Washinglon 98502 |
(360) 3520166
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State of Washington, County of Pierce ss; |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document.

SeriallD: CF8F287A-F20F-8452-D67A5BF6D6730B7B containing 2 pages

- plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.
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Kevin Stock, Pierce County Clerk S ,,; ;:)‘%‘
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By /S/Chris Hutton, Deputy. -t TRCE (;d\‘)
Dated: Oct 21, 2010 9:11 AM Mot
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document that was transmitted electronically by the Court, sign on to: nitpsw
WWW.CO._pierce, wa. us/clapps/secure/ling/courtfiling/certifieddocumentview. ofim,

enter SeriallD: CFBF287A-F20F-6452-D67ASBFBD6730B7B. -
The copy associated with this number will be displayed by the Court.




APPENDIX “E”

Jury Instructions



403 GAIB/7HEEL BR8R1

' Case Number: 04-1-04983-2 Date: October 21, 2010
' SeriallD: CFOFAQDI-F20F-6452-D7C62DEBG40311BD

06-410-06
p4-1-0408%2 26430 g CTINY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 04-1-04983-2

AED

EDWARD MICHAEL GLASMANN,

Defendanl.

COURT’S INSTRUCTIONS TO THE JURY

et
DATED this ﬁ day of May, 2006.
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Case Number: 04-1-04983-2 Dale: October 21, 2010

' _ ) SeriallD: CFOFADDS-F20F-6452-D7TC62DES640811BD

Digitally Certified By: Kevin Stock Pierce Gounty Clerk, Washington

INSTRUCTION NO. ___\_

It is your duty to decide the facts in thfs case based upon the evidence presented to you
during this trial, It also is your duty to accept the law from my instructions, regardless of what
you personally believe the law is.or what you personally think it should be. You must apply the
law from my instructions to the facts that you decide have been proved, and in this way decide
the case. |

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence
that the charge is true. Your decisions as jurors must be made solely upon the evidence presented
during these proceedings. |

" The evideﬁce that you are to consider during your deliberations consists of the testimony
that you have. heard from witnesses and the exhibits that 1 have admitted during the trial, If

evidence was not admitted or was stricken from the record, then you are not to consider it in

~ reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they do not

- go with you to the jury room during your deliberations unless they have been admitted into

evidence. The exhibits that have been admitted will be available to you in the jury room.

One of my duties has been to rule on the admissibili‘ty of evidence. Do not'be concerned
during your deliberations about the reasons for my mlingé on the evidence. If I have ruled that
any evidence is inadfnissible, orif I have asked you to disregard any evidence, then you must not
discuss that evidence during yourr deliberations or consider it in reaching your verdict,

In order to decide whether any proposition has been provcd, yoﬁ must consider all of the
evidence that T have admitted that relates té the proposition. Each barty is entitled to the benefit

of all of the evidence, whether or not that party introduced it.
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Case Number: 04-1-04983-2 Dale; October 21, 2010 |
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Digitally Certified By: Kévin Stock Pierce County Clerk, Washington i

You are the sole judges of the credibility of each witness. You are also the sole judges of

the value or weight to be given to the testirhony of each witness. In considering a witness's

testimony, you may consider these things: the opportunity of the witness to observe or know the

things he or she testifies about; the ability of the witness to observe accurately; the quality of a

witness's memory while testifying; the manner of the witness while testifying; any personal

interest that the witness might have in the outcome or the issues; any bias or prejudice that the

witness may have shown; the rcasonablencss of the witness's statements in the context of alt of

the other evidence; and any other factors that affect your evaluation or belief of a witness or your

evaluation of his or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you understand the

evidence and apply the law, It is important, however, for you to remember that the Jlawyers'

- statements are not evidence. The evidence is the testimony and the exhibits. The law is contained

in my instructions to you. You must disregard any remark, statement, or argument that is not -

supported by the evidence or the law in my instructions. : '

You may have heard objections made by the lawyers during trial. Each party has the right '

to objedt to questions asked by another lawyer, and may have a duty to do so. These objections

should not influence you, Do not make any assumptions or draw any conclusions based on a

lawyer's objections.

Our state constitution prohibits a trial judge from making a comment on the evidence, Tt
would be improper for me to express, by words or conduct, my personal opinion about the value
of testimony or other evidence. I have not intentionally done this. If it appeared to you that I have

indicated my personal opinion in any way, either during trial or in giving these instructions, you

must disregard this entirely.
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You have nothing whatever to do with any punishment that may be imposed in cas¢ of a
violation of the law. You may not consider the fact that punishment may follow conviction
exéept insofar as it may tend to make you careful. |

The order of thes¢ instructions has no sigﬁiﬁcano_e as Ato thei‘r felative importance. They
are all important. In c!qsing arguments, the lawyers may properly discuss specific instructions.
During yoﬁr deliberations, you must consider t-he instructions as a whole,

As jurors, you are officers of this court. You must not let your emotions overcome your
rational thought process, You must reach your declslon based on the facts provcd to you and on
the law given to you, not on sympathy, prejudice, or personal preference. To assure that all
parties receive 4 fair trial, ybu must act impartially with an earnest desire to reach a proper

verdict.
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Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTIONNO, _2.

The defendant has entered a plea of not guilty. That plea puts in issue every element of
the crime charged. The Stéte is the plaintiff, and has tﬁe burden of proving each elément of the
crime beyond a reasonable doubt,

| A defendant is presumed innocent, This presumptiﬁn continues throughout the entire
trial unless during your deliberations you find it has been overcome by the evidence beyond a
reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the evidence or
lack c;f cyidénce. It is such a doubt as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of evidence. if, after such
consideration, you have an abiding belief iﬁ the truth of the charge, you are satisfied beyénd a

reasonable doubt.
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INSTRUCTION NO. 5

A scparate crime is charged in each count. You must decide each count separately. Your

verdict on one count should not control your verdict on any other count,
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Digitally Cerlified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. l -
Evidence may be either direct or circumstantial, Direct evidence is that given bya
witness who test_;iﬁes concerning facts that he or she has directly observed or perceived through

the senses. Circumstantial evidence is evidence of facts or circumstances from which the

existence or nonexistence of other facts may be reasonably inferred from common experience.

The law makes no distinction between the weight to be given to cither direct or circumstantial

evidence. One is not necessaﬁiy‘more or less valuable than the other,
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Case Number; 04-1-04883-2 Date: October 21, 2010
' ) SeriallD: CFOFAQODY-F20F-6452-D7C62DEBG40811BD
Digitally Cerlified By: Kavin Stock Pierce County.Clerk, Washington

INSTRUCTIONNO. 2 _

. A witness who has special training, education or experience in a particular science,
profession or calling, may be allowed to express an opinion in addition to giving testimony as to
facts. You are not bound, however, by such an opinion. In détermining the credibility and
weight td be given suph opinion evidence, you may consider, among other things, the education,
training, experience, knowledge and ability of that witness, the reasons -givén for the opinioﬁ, tl-w.
sources of the witness' information, together with the factors 'alrégdy given you for evaluating the

testimony of any other witness,




5494 B-18/728086 8088682
Casse Number: 04-1-04983-2 Date: Qclober 21, 2010

' : SerialtD: CFOFAOD9-F20F- 6452-137C62[)E8640811BD
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INSTRUCTION NO. é)
Bvidence that the defendant has previously been convicted of a crime is not evidence of
the defendant's guilt. Such evidence may be considered by you in deciding what weight or

credibility should be given to the testimony of the defendant and for no other purpose.
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INSTRUCTION NO. Z
A person commits the crime of assault in the first degree when, with intent to inflict great

bodily harm, he assaults another by any force or means likely to produce great-bodily harm or

death,
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INSTRUCTIONNO, &
A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result which constitutes a crime.
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INSTRUCTION NO. _ﬂ_
An assault is an intenﬁonal touﬁhing or stﬁking of another person that ié harmful or
offensive regardless of whether any physical injury is done to the person, A touching or striking
is offensive if the touchirig or striking would offend an ordinary person who is nof unduly

sensitive.
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Case Number: 04-1-04983-2 Data: October 21, 2010
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Digitally Cerlified By: Kevin Stock Pierce County Clerk, Washington

vsTRUCTION NO. 1O
Great bodily harm means bodily injury that creates a probability of death, or which

causes significant serious permanent disfigurement, or that causes a significant permanent loss or

impairment of the function of any bodily part or organ, :
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Digitally Certified By; Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. __| |

To convict the defendant of the crime of assault in the first clégree, each of the following

elements of the crime must be proved beyond a reasonable doubt;

(1) That on or about the 23rd day of October, 2004,_ the defendant assaulted Angel

Benson in the Budget Inn parking lot;
2) That the assault was committed by‘a force or means likely tb produce great bodily

harm or death; . :
3) That the defendant acted with intent to inflict great bodily harm; and

(4)  That the acts occurred in the State of Washington.
[If you find from the evideﬁ;:e that each of these elements has been proved beyond a
réasbﬁable: doubt, then it will be your duty to rettirné verdict of guilty.
On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

10 any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. /2

If you are not satisfied beyond a reasonable doubt that the defendant is guilty of the crune
charged, the defendant may be found guilty of any lesser crime, the commission of whlch is
necessarily included in the crime charged, if the evidence is sufﬁclcm to establish the defendant’s
gu1]t of such lesser crime beyond a reasonable doubt.

The crime of Assault in the First Degree necessarily includes the lcsser crimes.of Assault
in the Second Degree, Assault in the Third Degree, and Assault in the Fourth Degree. |

The crime of Attempted Robbery in the First Degree necessarily includes the lésser crime
of Attémpted Robbery in the Second Degree. _

The crime of Kidnapping in the First Degree necessarily includes the lesser crimes of

Kidnapping in the Second Degree and Unlawful Imprisonmcn_t.,

When a crime has been proven against a person and there exists a reasonable doubt as to

- which of two or more crimes that person is guilty, he shall be convicted only of the lowest crime,



5484 S/1872986

Case Number: 04-1-04083-2 Date: Ocldber 21; 2010
SerialiDd: CFOFAODY-F20F-6452-D7C62DEB640311BD
Digitally Geriified By: Kevin Stock Plerce County Clerk, Washington

INSTRUCTION NO. _ {5
A person commits the crime of assault in the second degree when he or she intentionally

assaults another and thereby recklessly inflicts substantial bodily harm.
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INSTRUCTION No. __ /Y

A person is reckless or acts recklessly when he or she knows of and disregards a
substantial risk that a wrongful act may occur and the disregard of such substantial risk is a gross

‘deviation from conduct that a reasonable person would exercise in the same situation,

Recklessness also is established if a person acts intentionally or knowingly.
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INSTRUCTIONNO. | 9
Substantial bodily harm means bodily injury that involves a temporary but substantial
disfigurement, or that causes a temporary but-substantial loss or impairment of the function of

any bodily part or organ, or that causes a fracture of any bodily part.
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INSTRUCTION NO. _ l é

To convict the defendant of the crime of assault in the second degree, each of the

following elements of the crime must be proved beyond a re‘a‘sonhble doubt:

(1) That on or about the 23rd day of October, 2004, the defendant mtennonally
assaulted Angel Benson in the Budget Inn parking lot;

(2)  That the defendant thereby recklessly inflicied substantial bodlly harm on Angel

Benson, and
ﬁ) That the acts occurred in the State of Washington.
If you find from the evidence that each of these ¢lements has been proved beyond a
" reasonable doubt, then it will be your duty to return é verd_ict of guilty.
On the other hand, ‘if, after wéighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to'return a verdict of not guilty.



549

Case Number: 04-1-04983-2 Date: Oclober 21, 2010
SeriallD: CFOFAODY-F20F-64562- DTCBZDE8640811BD
Digitally Cartiflad By: Kevin Stock Pierce County Clork, Washington

INSTRUCTIONNO, /7]

4 LoLBr2885 B8B28

A person commits the crime of assault in the third degree when under circumstances not

amounting to assault ini ejther the first or second degree he or she
(1)  with crimipal negligence causes bodily harm to another person by

weapon or other instrument or thing likely.to produce bodily harm, or

means ofa

(2) withi criminal negligence, cause's bodily harm accompanied by substantial pain .

that extends for a period sufficient to cause considerable suffering.
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INSTRUCTION NO. __ |

A person is criminally negligent or acts with criminal negligence when he or she fails to
be aware of a substantial risk that a wrongful act may occur and the failure to be aware of such
substantial r-isk constitutes a gross deviation from the standard or care that a reasonable person
would exercise in the same situation, 7

Criminal negligence is also established if a peréon acts intentionally or knowlingly or

- recklessly.
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INSTRUCTION NO, 19

To convict the defendant of the crime of assault in the third degree, each of the following

elements of thé crime mﬁst be proved beyond a reasonable doubt} |
(1)  That on or about tﬁe 23rd day of October, 2004, the defendant caused bodily harm
‘to Angel Benson in the Budget Inn parking lot;
| (2) Thht thc bodily harm was either (a) caused b;r a weapon or other instrument or
t.hing likely to pfoduce bodily harm or (b) was accompanied by substantial pain that extended for'
~a period of time sufﬁéient to cause éonsidérablc suffering;
(3)  That the defendant acted with criminal neglig:;:nce; and
4) That the acts occurred in the State of Washingion.
| If you find from the evidence that elements(1), (3), and (4) and either (2)(a) or (2)(b) have
been proved beyond a reasonable doubt, then it will be your duty' fo refurn a verdict of guilty.
Elements (2)(a) and (2)(b) are alternatives a_n& only one need be proved. You must unanimously
agree that (2)(a) has been proved, or that (2)(b) has béen pro;/ed. '
On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to remirn a verdict of not guilty,
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INSTRUCTION No. 2.0

A person commits the crime of assault in the fourth degree when he or she commits an

assault not amounting to assault in the first, second, or third degree.
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- INSTRUCTION NO. 2.\

~ To convict the defendant of the crime of assault in the fourth degree, each of the

following elements of the crime must be proved béyond a reasonable doubt:

(1) That on or about the 23rd day.of Qctober, 2004, the defendant assaulted Angel |
Benson in thc'Budget Inn parking lot;‘ and

) " That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubf, then it will pe your duty to return a verdict of guilty.

On the other hand, if, after'weighing all of the evidence, you have a reasona_lble doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTIONNO. 22

A person commits the crime of attempted robbery in the first degree when, with intent to

commit that crime, he does any act which is a substantial step toward the commission of that

crime,
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INSTRUCTIONNO. _Z 2
A person commits the crime of robbery in the first degree when in the commission of a
robbery or in immediate flight therefrom he displays what appears 1o be a firearm or other dcad'ly

weapon,
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INSTRUCTION NO. 24
A person commits the crime of robbery when he 6r she unlawfully and with intent to

commit theft thereof takes personal p.roperty,l not belonging to the defendant, from the person or
in the presence of another against that person's will by the use or threatened use of immediate
force, violence, or fear of injury to that person or to the person or prop'erty of anyone. The force
or fear must be ﬁsed to obtain or retain possession of the property or to preverit Or OVErcome |
resistance to the tﬁking, in either of which cases the degree of force is immaterial.l The-takiﬁg
constitutes robbery whenever it a]Spears that, although the taking was fully completed without the
knowledge of the person from whom it was taken, such knowledge was pre_ventcd by the use of

force or fear.



5494 S5/38-2886 BBEZE

Case Number: 04-1-04883-2 Date: October 21, 2010
SerfallD: CF9FAQDQ-F20F-6452-DTC62DES640811BD
Digitally Certified By: Kevin Stock Plerce County Clerk, Washirigton

INSTRUCTION NO. 25
' Deadly weapon means any firearm, whether loaded or unloaded, weapon, device, or
ins'trume_:m, which under the circumstances in which it is used, attempted to be used, or

threatened to be used, is readily capable of causing death or substantial bodily injury.
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INSTRUCTION NO, _26
A substantial step is conduct which strongly indicates a criminal purpose and which is

more than mere preparation,

3ae2°
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INSTRUCTION NO. Z' {
To convfct the defendant of the crime of attempted robbery in the first degree as charged
in Count I1, each of the following elements of the crime must be proved beyond a reasonable

doubt:

(1) That on or about the 23rd day of October, 2004, the defendant did an act which was a

-substantial step toward the commission of robbery in the first degree;

(2) That the act was done with the intent to commit robbery in the first degree; and
(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a

reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if after weighing all the evidence you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 29

A person commits the crime of robbery in the second degree when he or she COMMits

robbery.
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INSTRUCTION No. _ 29
To convict the defendant of the crime of atternpted robbery in the second degree, each of
the following elements of the crime must be proved bejrond a reasonable doubt:
(1). That on or about the 23rd day of October, 2004, the defendant did an act which
was a substantial step toward the commissitm of robbery in the second degree; -

(2) _That the act was done with the intent to commit robbery in the second degree;

and :
(3)  That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.
On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION No. 20
A person commits the crime of kidnapping in the fixst degree when he or she

intentionally abducts another person with intent to hold the person as a shield or hostage.
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INSTRUCTIONNO. 3 |

Abduct means to restrain a person by using or threatening to use deadly force.
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INSTRUCTIONNO., A2
Restraint or restrain means to restrict another person’s movements without consent and
without legal authority in a manner which interferes substantially with that person's libérty.

Restraint is without consent if it is accomplished by physical force, intimiidation or deception.
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INSTRUCTION NO. _3_§

To convict the defendant\of; the crime of kidnapping in the first degree as charged in
Count 111, each of the fotlowing elements of the.crime must be proved beyond a reasonable
doubt: | |

‘(1) That on or about the 23rd day of Qctober, 2004, the defendant intentionaly abducted
another person;

(2) That the defendant abducted Angel Benson with intent to hold the person as a shield
or hostage; and

(3) That the acts oceurred in the State of Washington.

If you ﬁﬁd from the evidence tﬁat each of these eleménts has been proved beyond a
reasonable doubt, then it will be your duty to refurn a verdict of gui]ty.l

On the other hand, if, after weighing all of the evidence, you bave a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

BRA3G
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- INSTRUCTION No. _ 2
A person commits the crime of kidnapbing in the second degree when he or she

intentionally abducts another person..
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INSTRUCTION NO. &5

To convict the defendant of the crime of Kidnapping in the second degree, each of the -

following elements of the crime-must be proved beyond a reasonable doubt:

(1)  That on or about the 23rd day of October, 2004, the defendant intentiona]]y-
abducted Angel Benson; and

(2)  That the abts occurred in the Smte of Washington!

If you ﬁnﬁ from the evidence that each of these elements has been proved beyond a
reasonable doubt; then it will be your duty to return a verdict of gnilty. |

On the other hand, .if,' after weighiﬁg all of the evidence, you have a reasonable doﬁbt as

to any one of these elements, then it will be your duty to return a.verdict of not guilty.
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INSTRUCTION NO. 3bH

A person commits the crime of unlawful imprisonment when he or she knowingly

restrains another person,
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INSTRUCTION NO. __ 37

To _conﬁict the defendant of the crime of unlawful imprisonment, each of the following

elemehts of the crime must be proved beyond a reasonable doub.t:

(1) | That on or about the 23rd day of October, 2004, the defendant knowingly
restrained Angel Bensou;-‘ ' |

2) that such restraint was without Angel Benson’s consent;

(3)  That such restraint was without legal authority; and

(4)  That fhe acts occurred in the State of Wa_shington.

If yoﬁ find from the evidence that each of these elements has been proved beyond a
reasonable doubt, ther it will be your duty to return a verdict of guiliy. |

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

5494 S5/18/2886 BAB4E



5494 S/18-28080 BBR4:1

Caso Number: 04-1-04983-2 Dale: 6ctober 21, 2010
SariallD: CFOFAODY-F20F-6452-D7C62DERS40811BD
Digitally Certified By: Kevin Stock Pisrce County Clerk, Washinglon

INSTRUCTION NO, 3 8

A person commits the crime of obstructing a law enforcement officer when he willfully

-~ hinders, delays, or obstructs any law enforcement officer in the discharge of the law enforcement

officer’s official powers or duties.
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INSTRUCTION NO. 29

A person acts willfully when he or she acts knowingly.
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_INSTRUCTION No, _HO
A person knows or acts knowingly or with knowledge when he or she is aware of a fact,
circumstance or result. which is described by law as being a crime, whether or not the person is |
aware that the fact, circumstance or result is a crime. . |
: lf a person has inforrﬁation which would lead a reasonable person in the same situation to
believe that facts exist which are described by law as beiﬁg a crime, the jury is permitted but not
required to find that he or she acted with knowledge.

Acting knowingly or with knowledge also is established if a person acts intentionally.
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INSTRUCTIONNO. Y]

To convict the defendqnt of the crime of obstructing a law enforcement officer as charged
in Count IV, each of the following elements of the crime must be proved beyond a reasonable
doubt: |

(1) That on or about the 23rd day of October, 2004, the defendant wilfully hindered,
delayed or obstructed a Jaw enforcement officer in the discharge of the law enforcement
officer’s official powers or duties; |

(2) That the defendant knevs'.r that the law enforcement officer was discharginé official
duties at the time; | |

(3) That the acts occurred in the State of Washington,

If you find from the evidence that each of these elements has been proved beyond a ‘
reasonable doubt; then it wi]l' be your duty to return al verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty, .
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INSTRUCTION NO. 472
As jurors, you have a dqty to discnss the case with one another and to deliberate in an-
effprt to reach a unanimous verdict, Each of you must decide the case for yourself, but only after
you consider the evidéncé impartially with your fellow jurors. During your deliberations, you
should not hesitate to re-examine your own views and chanée your opinion if you becpme
convinced that it is wrong. However, you should not change your honest belief as to the weight
or effect of the evidence solely because of the épinioﬁs of your fellow jurors, or for the mere

purpose of returning a verdict,
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INSTRUCTIONNO. 42

Upon retiring to the jury room for your deliberation of this case, your first duty is to
select a presiding juror, It is his or her dﬁty to sec that discussion is carried on in a senéib]e and
orderly fashion, that the issues submitted for your decision are fully and fairly discussed, and that
evéryjuror has an opportunity to be heard and to participate in the deliberations upon each
question belfore‘the jury.

You will be fumirshed with all of the exhibits admitted in evidence, these instructions, and |
fen verdi_ct forms: ‘1A, 1B, 1C, 1D, 2A, 2B, 3A, 3B, 3C, and 4A,

When completing the verdict forms, you wiI‘l first cénsider the crime of assault in the .ﬁrst
cleg)jee'as charped .in Count I If you unanimously agree on a verdict, you must fill in the blank
provided in verdict form 1A the words "not guilty” or the word "guilty," according to the
decision you reach. If S.fou cannot agree on a verdict, do not fill in the blank provided in Verdict
Form 1 A.

If you find the defendant guilty on verdict form 1A, do not use ve_irdict forms 1Bor 1C or
1D If you find the defendant not gﬁilty of the crime of assanlt in the first 7degree, or if after full
and careful cdnsideratipn of the evidence you cannot agree on that crime, you will consider the
lesser crime of assault in the second degree, If you unanimouély agree on a verdict, you must fill
in the blank provided in verdict form 1B the words "not guilty" or the word "guilty," according
to the decision you reach, If you cannot agree ona verdict, do not ﬁ]l in the blank provided in
Verdict Form 1B, |

If you find thé defendan't guilty on verdict form 1B, do not use verdict form 1C. If you

.ﬁnd.the defendant not guilty of the crime of assault i;l the second de.grée, or if after full and

careful consideration of the evidence you cannot agree on that crime, you will consider the lesser
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crime of assault in the third degree. 1f you unaﬁimous]y agree on a verdict, you must fill in the
blank provided in verdict form IC ihe words "not guilty" or thc word "guilty," according to the
decision you reach. |

If you find the defendant guilty on verdict form 1C, do not use verdict form 1D, If you
find the defendant not guilfy of the crime of assault in the third degree, or if after full and careful
_ consideration of the evidence you cannot agree on that crime, you will consider the lesséf crime

of assault in the fourth degree. If you unanimously agree oﬁ a verdict, you must fill in the blank
provided in verdict form 1D the words "not guilty" or the word "guilty,"” according lo the
decision you reach.

If you find the defendant guilty of the crime of assault but have a reasonable doﬁbt as to
which of two or more degrées of that crime the defendant is guilty, it is your duty to find the
defendant not guilty on rverdict form 1A and to find the defendant guilty of the lowest degree of
assault for which you unanimously agrec that the defendant is guilty. |

You will next consider the crime of attempted robbery in the first degree as charged in
Count II. If you unanimously agree on a verdict, you must fill in the blank provided in verdict
form 2A the words "not guilty" or tﬁe word "guilty," according to the décision you reaéh. 1If you
cannot agree on a verdict, do not fill in the blank pmvided in Verdict form 2A.

If you find the defendant guilty on vérdict form 2A, do not use verdict Vformr 2B. If you
find the defendant not guilty of the crime of attempted robbery iﬁ the first degree, or if after full
and careful consideration of the evidence you caﬁnot agree on that crime, you will consider the
lesser crime of attempted robbefy in the second degree. If you unanimously agree on a verdict,

you must fill in the blank provided in verdict form 2B the words "not guilty” or the word
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"guilty," according to the decision yo_u reach, If you cannot agree on a verdict, do not fill in the

_ blank provided in Verdict Form 2B.

If you find the defendant guilty of the crime of attempted robbery but have a reasonable
doubt as to which of two or more degrees of that crime the defendant is guilty, it is your duty to

find the defendant not guilty on verdict form 1A and to find the defendant guilty on verdict form

2B,

You will first consider the crime of kidnapping iﬂ the first degree as charged in Count IIL
If you unanimously agree on a verdict, you must fill in the blank provided in verdict form 3A the
words "not guilty" or the word "gﬁilty," according to the decision you rcach. If you cannot agree
on a verdict, do not fill in the blank provided in Verdict Form 3A. |

If you find the defendant guilty on verdict form 3A, do not use verdict forms 3B or 3C,
If you find the defendant not guilty of the crime of kidnaﬁping in the first iiegree, or if after futl
and careful consideration of the evidence you cannot agree on that crime, you will consider the
lesser crime of kidnapping in the second degree, If you unaﬁimously agree on a verdict, you )
must fill in the blank provided in verdict form 3B the words "not guilfy" or thc word "guilty,"
according to the decision you reach, If you cannot agree on a verdict, do not fill in the Elank
provided_ in Verdict Form 3B.

If you find the defendant guilty on verdict form 3B, do not use verdict form 3C. If you
find the defendant not guilty of the crime of unlawful imprisonment, or if after full and careful
consideration of the evidence you cannot agree on that criime, you will consider the lesser crime
of unlawf{ul imprisonment'.' If you unanimously agree on a verdict, you must fill in the blank
provided in verdict form 3C the words "not guilty” or the word "guilty," according to the

decision you reach.
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You will next consider the crime of obstmcting a law enforcement officer as charged in
Count IV, If you unanimously agree on a verdict, you must fill in the blank provided in verdict
form 4A the words "ot guilty" or the word "guilty," acco.rdihg to the decision jrou reach.

Sincerthis isa criminél case, each of you rﬁust- agree for you to refurn a verdict. When all
of you have so agreed, fill in the proper form of verdict or verdicts to express your decision, The
presiding juror will sign it and notify the judicial assistant, who will conduct yoi into court to

declare your verdict. |
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