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IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION II

IN RE THE PERSONAL RESTRAINT
PETITION OF:

| NO. 39700-5-11 L
EDWARD M. GLASMANN, PIYTTIDD

STATE'S RESPONSE TO PERSONAL

Petitioner. RESTRAINT PETITION

A, ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION:

1. Must the Personal Restraint Petition (PRP) be dismissed where this petition
after direct appeal raises the same issue raised and rejected on direct appeal and
raises another issue that could have been raised on direct appeal?

2, Whether defense counsel’s questioning of defendant in direct examination
regarding criminal history was ineffective assistance of counsel requiring a new
trial?

3. Whether slides of a photograph admitted in evidence, and illustrations
arguing the law applied to the facts used by the prosecutor in closing was

misconduct?
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B. STATUS OF THE PETITIONER:

Petitioner Edward Glasmann, hereinafter referred to as “petitioner” or “defendant”,
is restrained pursuant to a Judgment and Sentence entered in Pierce County cause No. 04-
1-04983-2. (Appendix A). The case facts and procedure are related in detail in the
unpublished Court of Appeals opinion in State v. Glasmann, 2008 WL 186783 (Wn, App.
#34997-3-I1)(Appendix B). For brevity and to avoid repetition, the State will refer the
Court to its recent opinion and incorporate the facts and procedure by reference.
C. ARGUMENT;

L. THE COURT SHOULD NOT CONSIDER ARGUMENTS THAT
HAVE ALREADY BEEN RAISED AND REJECTED, OR COULD
HAVE BEEN RAISED IN THE DIRECT APPEAL.

a. A personal restraint petition is not a substitute for appeal.

““This court from its early days has been committed to the rule that questions
determined on appeal or questions which might have been determined had they been
presented, will not again be considered on a subsequent appeal in the same case.”” State
v. Bailey, 35 Wn, App. 592, 594, 668 P.2d 1285 (1983)(quoting Davis v. Davis, 16 Wn.2d
607, 609, 134 P.2d 467 (1943)), Because the personal restraint petition process is not a
substitute for appeal, the defendant cannot raise a valid issue on collateral attack by
simply revising an issue raised and rejected on direct appeal. On this issue, the
Washington Supreme Court stated:

Simply “revising” a previously rejected legal argument, however, neither
creates a “new” claim nor constitutes good cause to reconsider the original
claim. As the Supreme Court observed in Sanders, “identical grounds
may oflen be proved by different factual allegations. So also, identical
grounds may be supported by different legal arguments, . . . or be couched
in different language, . . . or vary in immaterial respects”.
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In re Personal Restraint of Jeffries, 114 Wn.2d 485, 488, 789 P.2d 731 (1990), citing
Sanders v. United States, 373 U.S. 1, 16, 83 S. Ct. 1068, 10 L. Ed. 2d 148 (1963).

A PRP should raise new points of fact and law that were not or could not have been
raised in the appeal, and which prejudiced the defendant. See, In re Personal Restraint of
Gentry, 137 Wn, 2d 378, 388-389, 992 P. 2d 1250 (1999). In a PRP alleging constitutional
error, a defendant has the burden to demonstrate by a preponderance of evidence that the
error actually and substantially prejudiced him. In re Personal Restraint of Cook, 114 Whn.
2d 802, 810-811, 792 P.2d 506 (1990).

In the present case, the petitioner does not raise a new issue. His principal argument
1s ineffective assistance of counsel, which he argued in his direct appeal. In this PRP, he
argues the same issue: failure to pursue a voluntary intoxication defense. He now also
alleges that counsel was ineffective in the question regarding petitioner’s criminal history.

A PRP is an appropriate vehicle where a defendant must raise an issue based on
facts outside the record. See, State v. McFarland, 127 Wn. 2d 322, 335,899 P.2d 1251
(1995). However this petitioner’s declaration fails to support any new claim, He recounts
how he was using drugs and alcohol, but this information was known at the time of trial.
He testified regarding his drug and alcohol use. This part of his declaration does not raise
an issue that was not or could not have been fully explored in the direct appeal.

Likewise, the excerpt from Ms. Benson’s deposition fails to provide additional
support to the claim. This small excerpt provides more of the same information that was
known and testified about at the time of trial. Moreover, this excerpt, and Ms. Benson’s
account of the facts in general, is of questionable value, The deposition is taken three years
after the crime occurred, and nearly two years after the trial. It is made in a civil action
against the Pierce county Sheriff’s Dept and Lakewood Police, presumably regarding the

actions of one of the officers who arrested the petitioner. Because this is a four page
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excerpt, it is unknown whether she makes statements damaging to the petitioner’s cause
later in the deposition. A plain reading of Ms. Benson’s testimony in the criminal trial
shows she was a reluctant State’s witness at best. Her poor recall of facts and minimization
of petitioner’s behavior was likely an attempt to help the petitioner,

The fact that the petitioner had been drinking and using drugs is not the sole
determinant in whether a defense of diminished capacity or voluntary intoxication should
be pursued or would support an instruction on voluntary intoxication. State v. Kruger, 116
Wn. App. 685, 692, 67 P.3d 1147 (2003).

There was testimony at trial that the petitioner had been drinking and using drugs.
In the direct appeal, the petitioner raised the same issue of ineffective assistance of counsel
regarding the voluntary intoxication strategy. This Court reviewed that evidence in the
light of Kruger and found against the petitioner. This forecloses the petitioner from raising
it again,

This PRP also raises a new allegation of ineffective assistance of counsel, and
prosecutorial misconduct, Petitioner now alleges that counsel was ineffective in the manner
in which counsel asked about criminal history in direct examination of the petitioner, PRP
at 16. The facts and circumstances of both of these issues are found in the record. As with
the voluntary intoxication issue, they could have aﬁd should have been raised in the direct
appeal. This Court should decline to consider these issues in the review of this PRP.

b. Defense counsel’s decisions regarding the conduct of trial
and whether 1o argye voluntary intoxication were trial

strategy.

A defendant carries the burden of demonstrating that there was no legitimate
strategic or tactical rationale for the challenged attorney conduct, McFarland, 127 Wn.2d
at 336. Judicial scrutiny of a defense attorney’s performance must be “highly deferential in

order to eliminate the distorting effects of hindsight.” Strickland v. Washington, 466 U.S.

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP glasmann.doc Tacoma, Washington 98402-2171

Page4 Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

668, 689, 104 S, Ct. 2052, 80 1..Ed.2d 674 (1984). The reviewing court must judge the
reasonableness of counsel’s actions “on the facts of the particular case, viewed as of the
time of counsel’s conduct.” Id at 690;. State v. Benn, 120 Wn,2d 631, 633, 845 P.2d 289
(1993). The reviewing court will defer to counsel’s strategic decision to present, or to
forego, a particular defense theory when the decision falls within the wide range of
professionally competent assistance. U.S. v. Layton, 855 F. 2d 1388, 1420 (9" Cir. 1988).

In the present case, trial counsel evaluated the evidence and discussed the case with
the petitioner. Declaration of Robert Quillian, Appendix C. Counsel did investigate the
case, and considered the issue of voluntary intoxication. He concluded that the petitioner’s
detailed recall was inconsistent with petitioner’s statements to Dr, Trowbridge and the
intoxication strategy in general. /d, In counsel’s judgment, the best strategy was to attempt
to mitigate the penalty or consequences by seeking and arguing the lesser included
offenses. /d. Notably, counsel’s strategy Was successful. The petitioner was convicted of
the lesser offenses of assault in the second degree and attempted robbery in the second
degree. Appendix A,

c. The petitioner does not demonstrate both deficiency in and

prejudice from counsel’s question regarding petitioner’s
criminal history.

To demonstrate ineffective assistance of counsel, a defendant must satisfy the two-
prong test laid out in Strickland, 466 U.S. at 687, see also, State v. Thomas, 109 Wn.2d
222,743 P.2d 816 (1987). First, a defendant must demonstrate that his attorney’s |
representation fell below an objective standard of reasonableness. Second, a defendant
must show that he or she was prejudiced by the deficient representation. Prejudice exists if
“there is a reasonable probability that, except for counsel’s unprofessional errors, the result
of the proceeding would have been different,” McFarland, 127 Wn,2d at 335; see also,

Strickland, 466 U.S, at 695 (“When a defendant challenges a conviction, the question is

STATE’S RESPONSE TO PERSONAL Office of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Room 946
PRP glasmann.doc Tacoma, Washington 98402-2171

Pages ‘ Main Office: (253) 798-7400




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

whether there is a reasonable probability that, absent the errors, the fact finder would have
had a reasonable doubt respecting guilt,”), There is a strong presumption that a defendant
received effective representation. State v. Brett, 126 Wn.2d 136, 198, 892 P.2d 29 (1995),
cert. denied, 516 U.S, 1121, 116 S. Ct. 931, 133 L.Ed.2d 858 (1996); Thomas, 109 Wn.2d
at 226.

The standard of review for effective assistance of counsel is whether, after
examining the whole record, the court can conclude that defendant received effective

representation and a fair trial. State v, Ciskie, 110 Wn.2d 263, 751 P.2d 1165 (1988). An

appellate court is unlikely to find ineffective assistance on the basis of one alleged mistake.

State v. Carpenter, 52 Wn, App. 680, 684-685, 763 P.2d 455 (1988).

In addition to proving his attorney’s deficient performance, the defendant must
affirmatively demonstrate prejudice, i.e. a reasonable probability that but for counsel’s
unprofessional errors, the result would have been different. Strickland, 466 U.S. at 694.
Defects iq assistance that have no probable effect upon the trial’s outcome do not establish
a constifutional violation, Mickens v. Taylor, 535 U.S. 162, 122 8. Ct. 1237, 152 L.Ed.2d
29 (2002),

In the present case, the defense filed a motion in limine régarding the criminal .
history that the defendant could be impeached with, Appendik D. During direct
examination of the defendant, counsel asked if the defendant had prior felony convictions.
RP 359. The defendant responded according to the trial court’s ruling. /d. Later, out of the
presence of the jury, the prosecutor raised the issue of the defendant’s additional criminal
history, arguing that counsel had “opened the door”. Defense counsel explained that he
had asked the question in the manner that he had in order to avoid asking leading
questions, RP 388. The prosecutor only sought to ask if the defendant had been convicted

of more. /d. The court permitted the question on cross-examination. /d, The prosecutor
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asked the defendant “those aren’t the only convictions you have, correct?”, The defendant
responded “Correct.”. RP 390, No additional felonies; in type or number, were asked or
Volﬁnteered. The prosecutor then moved on to a different line of questioning, The
petitioner’s criminal history was not brought up again. It was not argued or addressed in
closing or rebuital argument, The jury was properly instructed to consider any such
evidence only for credibility. Appendix E, instruction 6,

In order to rise to the level of constitutional deficiency, the error must be so serious
as to deprive the defendant of a fair trial. Strickland, 466 U.S., at 694. Even if defense
counsel’s mode of questioning was deficient, the mistake was harmless in the light of the
totality of the evidence.

The petitioner must also demonsirate prejudice; i.e. that the result of the trial would
probably be different. The petitioner fails to show that absent counsel’s mistaken question
format, the trial result would probably have been different.

2, THE PROSECUTING ATTORNEY DID NOT COMMIT
MISCONDUCT IN CLOSING ARGUMENT.

“In order to establish prosecutorial misconduct, a defendant must show that the
prosecutor's conduct was both improper and prejudicial in the context of the entire record
and the circumstances at trial.” State v. Magers, 164 Wn.2d 174, 191, 189 P.3d 126 (2008)
(internal quotation marks omitted). Prejudice in this context means that there is a
“substantial likelihood that the misconduct affected the jury's verdict”. State v. Coleman,
152 Wn, App. 552, 488, 216 P.3d 479 (2009). Where the defendant does not object at trial,
the objection is waived unless the defendant can prove that the prosecutor's comments
were so flagrant and ill-intentioned that a curative instruction would have been ineffective
to cure the resulting prejudice. Coleman, 152 Wn, App. at 488, citing State v. Classen, 143

Wn. App. 45, 64, 176 P.3d 582 (2008). A prosecutor has wide latitude in making
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arguments to the jury and prosecutors are allowed to draw reasonable inferences from the
evidence in closing arguments. State v. Kennealy, 151 Wn. App. 861, 892, 214 P.3d 200
(2009),

In the present case, the prosecutor used Powerpoint slides to illustrate his closing,
Appendix G. The slides included a photograph of the defendant which had been admitted
into evidence as Exhibit 89. Appendix G, p. 5. The other slides appended to the Petition are
essentially illustrations of the court’s instructions and argument of the law and facts,

The PRP includes slides with petitioner’s photograph (exhibit 89) with the word
“GUILTY™ in large letters. PRP Appendix H, p. 8-10, While the PRP explains that these
came through a public disclosure request, the slides are not part of the record in the court
file, exhibits, or VRP, Neither Mr. Hillman, the trial prosecutor; nor defense counsel
specifically remembers these slides being used in closing. Declaration of counsel,
Appendix H. Mr. Hillman provided the Powerpoint slides in Appendix G, and a
declaration regarding them, Appendix F. Therefore, it is unknown whether those three
particular slides were used. The petitioner has the burden to show that the error occurred
and that he was actually and substantially prejudiced. He has not met this burden.

Bven if the three slides from PRP appendix H, 8-10 were used in closing, it was not
misconduct. It is to be expected that a prosecuting attorney will argue in closing that a
defendant is guilty. Both parties advocate for the verdict the respective parties want the
jury to reach. The parties are permitted and expected to argue the law and the evidence,
The jury is instructed that “The Lawyers’ remarks, statements, and arguments are intended
to help you understand the evidence and apply the law”. Appendix E, instruction 1.

Many trial attorneys use illustrations in closing argument. Powefpoint slides have

become a common means of illusiration. The defendant did not object to this argument
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because it was not improper. It was not misconduct. It did not violate due process resulting

in an unfair trial.

3. CUMULATIVE ERROR DID NOT DENY PETITIONER A FAIR
TRIAL.

The doctrine of cumulative error recognizes the reality that sometimes numerous
errors, each of which standing alone might have been harmless etror, can combine to deny
a defendant not only a perfect trial, but also a fair trial, In re Lord, 123 Wn.2d 296, 332,
868 P.2d 835 (1994); State v. Coe, 101 Wn,2d 772, 789, 681 P.2d 1281 (1984), see also
State v. Johnson, 90 Wn. App. 54, 74, 950 P.2d 981, 991 (1998)("although none of the
errors discussed above alone mandate reversal...."). The analysis is intertwined with the
harmless error doctrine, in that the type of error will affect the court’s weighing those
errors. State v, Russell, 125 Wn.2d 24, 93-94, 882.P.2d 747 (1994), cert. denied, 574 U.S,
1129, 115 S. Ct. 2004, 131 L.Ed.2d 1005 (1995).

The record of this case, as a whole, shows that the petitioner received a fair trial. As
argued above, he was represented by effective counsel, and the prosecutor did not commit

misconduct. There was no such accumulation of error to deprive the petitioner of a fair

trial.
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D. CONCLUSION,

The petitioner either raised or had an opportunity to raise all of the issues he raises
here in his direct appeal. In addition, the petitioner has failed to show that he was actually
and substantially prejudiced by the new alleged errors. For the reasons argued above, the

State respectfully requests that the Court dismiss the petition.

DATED: January 22, 2010.

MARK LINDQUIST
Pierce County
Prosecuting Attorney

oo (. JRBo
Thomas C. Roberts

Deputy Prosecuting Attorney
WSB #17442

Certificate of Service:

The undersigped certifies that on this day she delivered by (.8, mail
lo,m].i& #ttwe’ ahd correel cepies of the document to which this certificate
is attached. This statement is certified 1o be true and correct under

penalty of perjury of the laws of the State of Washington.

Signed at Tacoma, Washingten, on the date below.
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04.1.04983-2 25645899

STATE OF WASHINGTON,
Plaintiff,
va
RDWARD MICHAET, GLASMAMNN,
Defendant.

o |
] Case Number: 04-1-04983-2 Date: January 25, 2@ T
SeriallD: 68E2B057-F20F-6452-D180330D22310CAEF

A Digitafty Certified By: Kevin Stock Pierce County Clerk, Washingten
“ I
!
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
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MAY 3 0 2006

CAUSE NO: 4-1-04983-2

WARRANT OF COMMITMENT
1) ] County Jail

2) X Dept. of Corrections

3 {1 Other Cugtody

attached hereto,

Deparinestt of Corrections custody),

WARRANT OF
COMMITMENT -}

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNT Y:

WHEREAS, Judgmert has been pronounced against the defendant in the Superior Court of the State of
Washington for the County of Pierce, that the defendant be punished as pecified in the Judgmernt and
Sentence/Order Modifying/Revoking Probation/Community Supervision, a full and carrect. copy of which is

[]1 YOU, THE DIRECTOR, ARE COMMANDED toreceive the defandent for
classification, confinerment end placement as ordered in the Judgment. and Sentence
(Sentence of confinement in Plerce County Jail), .

[X] 2 YOU, THE DIRECTOR, ARE COMMANDED totake and deliver the defendant to
the proper officas of the Depertment of Corrections, and

TOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDELD tc receive the defendant for clagsificetion, confinement and
placement e ordered in the Judgment and Sentence. (Yentence of confinement in

Office of Prosecuting Attoraey
Y46 County-Clty Buliding
‘Tacorna, Washington 98403-2171
Tetephone: (253) 198-7400
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SeriallD: 66E28057-F20F-6452-D18033802318CAEF
Digitally Gertified By: Kevin Stock Pierce County Clerk, Washington

{ ] 3 YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for

classification, confinement and placement, ag ordered in the Judgment and Jentence.
(Sentence of confinement o placement not covered by Sections Land 2 sbove),

62253
Case Number; 04-1-04983-2 Date: January 25, 2

A3/ 2RA6 ARALS

04-1-04983-2

5' JUDGE

et /5‘ . A %\ W

KEV]N STOCK

.”CLERK
et T

DEP

CERTIFIED COPY DELIVERED TQ SHERIFF
U %

STATE OF WASHINGTON
i
County of Pierce

I, Kevin Stock, Clerk of the abov e entitied
Caonrrt, do hereby certify that this foregoing
instrurnent is a true and cocrect copy of the

original now on file in my office.
DN WITNESS WHEREQF, I hereunto set ry
hand and the Seal of Said Court this
day of ;
KEVIN STOCK, Clerk
By: Deputy
jch
WARRANT OF

COMMITMENT + 7.

Office of Proseciing Atsorney
946 County-Chy Buildig
Tacoma, Washington 98402.2171
Telephone: (253) 798-T400
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Case Number: 04-1-04983-2 Dale: January 25, 2

Hpn b Serialil: 66E28057-F20F-6452-D1803 2319CAEF

Digitally Certifiad By: Kevin Stock Pierce County Clark, Washington

1 04-1-04983-2
2
3
4
5
LA f- 6
7 .
) SUFERIOR CQURT OF WASHINGTON FOR FIERCE COUNTY
9
STATE OF WASHINGTON,
10 Plaintiff, | CAUSE NO, 04-1-04953-2
1 va ' JUDGMENT AND SENTENCE (J9)
HHh |u COUNT I, IT, AND ITI
121 EDWARD MICHAEL GLASMANN [ X ) Prison _ MAY 3 0 2006
13 Defendant, | [ ] Jail One Year or Less
{ ) Firgt-Time Offender
SID: 12234147 [ 198054
41 pos: 102v64 [ ]DOgA
5 ) ) [ ] Breaking The Cycle (BTC)
L HEARING
16 X
1] A gentencing heering washeld end the defendart, the defendant's lawyer and the (deputy) prosecuting
17 atomey were present.
H |‘ wh 18

o, FINDINGS
19 There being no reason why judgment should not be pronounced, the court FINDS:

20l 21  CURRENT OFFENSE(S): The defendant was famd guilty on May 9, 2006
byl ]plea { X]jury-verdict[ ]bench trial of:

21
22 COUNT | CRIME RCW ENHANCEMENT | DATEQF INCIDENTNO,
TYPE* CRIME
23 I Agsault Becond Depree A 36.021(13(a) | N/A V2304 (42970053
o bt} Attempted Robbery 29 9828000, N/A 1023104 042970053
P 24 9A.56,210
m Kidnapping Firgt Degree | 94.40,020(1)(a) | N/A 10/23/04 M2970053
25 * (F) Firearm, (D) Other deadly weapons, (V) VUCSA in & protected zone, (VH) Veh, Hom, See RCW 46.61,520,
26 (%P) Juv enile present. )
27 a9 charged in the Amended Information |
{X] The arimen charged in County 1, IT, and ITI involved domestic violence,
28 [ ] Current offenses encomp assing the same criminal conduct end counting as one crime in determining
the offender woore are (RCW 9.94A.589); NONE, ALYL ARE SEPARATE CRIMINAL CONDUCT,
JUDGMENT AND SENTENCE, (JS) Office of Prosecuting Attorney
t" }‘ ,{ .' CFBIW) (6/19]2003) Page 10£10 946 County-Cliy Bullding

Tacoma, Washlugton 98402-2171

w_ﬂg _— O (0 Z L/ 4';{ .....7 | Telephone: (253) 798-7400
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I. 29 £223 B/RA/ZEDE BRRIE
Casa Number: 04-1-04983-2 Date: January 25,
SeriatiD: 68EZB057-F20F-6452-D18035902319CAEF

Digitally Certified By: Kevin Stock Pierce County Clerk, Washington
04-1-04983-2

[ ] Other aurent convictions listed under different cause mimbers ueed in caleulating the offender goore
are (list offense and cause number):

32 CRIMINAL HISTORY (RCW 9.94A.525)
CRIME DATE OF SENTENCING DATE OF Aor] TYPE
JENTENCE COURT CRIME ADULT | OF
(County & State) Juy CRIME
1 Burglary 2 06/24/81 Thurston Co, WA 04/730/81 Adult NV
2 Assault 2 01/25/94 Thuraton Co., WA 04/13/93 Adult v
3 Unlawful Issuance of | 01/25/94 Thurston Co., WA 04/13/93 Adult NV
Bank Checks '
4 | Manwfacture/Delivera | 01/25/% Thurgton Co., WA 06425153 Adult | NV
Controlled Bubstarics .
5 Domestic Violence Thurston Co., WA 11/30/93 Adult NV
Court Order Violation
6 Unlawful Possession 06721795 Thureton Co, WA o195 Adult NV
of a Firearmn 2
7 Robbery 2 06/21/95 Thurston Co., WA 4720/93 Adult v
8 Assault 3 001198 Thurston Co., WA 04/20/08 Adult Ny
9 UnlawtEul 09/01/98 Thurston Co,, WA 0dr20/98 Adult nv
Imprisonment
10 { UPCS-Meth, 1¥03/02 Thurston Co, WA 4/ 15/02 Adult NV
11 | UPCS-Meth, 10/03/02 Thurson Co., WA 0609102 Adult NV
12 | Unlawlul Poasersion 10/03/02 Thurston Co, WA 005102 Adult | NV
of Explosive Device
[ } The court findg that the following prior convictions are one offense for purposes of determining the
offender score (RCW 2.94A.525);
23 SENTENCINGDATA:
COUNT | OFFERDER | SERIOUSHESS STANDARD RANGE rLus TOTAL STAMDARD | MAXIMUM
HO, SCORE LEVEL {not incloding enhwcementy | ENHANQBMENTS RANGE TERM
Goaluding enhmcomontd
L 2 v 63-84 menthy N/&, 63-84 mogths 10years |
14 9 v 47,25 — 63 months NiA 47,2563 menthe 10 years
it 9 X 149-198 months NiA 149-198 months LIFE
24 [ 1 EXCEPTIONAL SENTENCE, Substantial snd compelling reasons exist which justify an
exceptional sentence[ ] above[ | below the standard rfange For Count(s) . Findings of fact and
conclusions of law are attached in Appendix 2.4, The Prosecuting Attarney [ ] did{ ] did not recommend
a gimilar gentence,
%5 LEGAL FINANCIAL OBLIGATIONS. The judgment shall upon entry be collectable by civil meens,
subject to applicable exemptions set forth in Title 6, RCW. Chapter 379, Section 22, Laws of 2003,
{ 1 The following extraordinary circumstances exist that make restitution ineppropriate (RCW 9.94A.753):
[ ] Thefollowing extraordingry circumatances exist that make payrment. of nonmandatery legal financial
obligations inappropriate:
JUDGMENT AND SENTEQ‘CE (JS) Office of Prosecuting Attorney
(F ﬂ]ﬂl)’) (6'19!2003) Pﬁgc 20f 10 946 County-City Building

Taconin, Washington 984022171
Telephone: (253) 794-7400
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Case Number: 04-1-04983-2 Date: January 25, 2
SerialiD: 66E28057-F20F-6452-0180338D2319CAEF
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04-1-04983-2
2.6 For violent offenses, most gericus ofTenseq, or armed offenders recommended gertencing sgreaments or
plea agreementsare] ] attached [ ] as follows: N/A (Jury trial)
IR, JUDGMENT
31 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1,
32 { ] The comrt DISMISSES Ceunts [ } The defendant it Found NOT GUILTY of Counts
IV. SENTENCE AND ORDER
IT I9 ORDERED:;
41 Defendant shall pay to the Clerk of this Court: (Pierce County Clerk, 930 Tacoma Ave #110, Tacoma WA 98402
JASE CODE
RTN/RIN & Restitution to:
:3 Restitution to:
(Name and Address--address may be withheld and provided confidentially to Clerk's Office),
POV $__ 50000 Crime Victim apseranent
DNA £ 100.00 DA Detebase Fee
FUR $ €00, 20C ourt-Appointed Attomey Fees and Defense Conts
FRC $ 0 Criminal Filing Fee
FCM $ Fine
OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
$ OtherCods for:
$  Other Costs for:
$ é, 718 ~— TOTAL
{X] Adl paymerits shall be made in accordence with the policies of the clerk, commencing immediately,
unlesgthe court specifically sets forth the rate hereln; Not leggthan § per manth
cornmencing , , ROW 9.94,760, 1f the court doeanot wet the rate herein, the
defendant ghall report to the clerk’ s office within 24 houra of the entry of the judgment and gentence te
pet up a paymet plan,
4.2 RESTITUTION
[ 1 The sbove total does nat include all restitution which may be pet by later order of the court. An agreed
restitution arder may be entered. RCW 9.94A.753, A reatitution hearing:
[ ] shall be set by the prosecuter.
{ ] in echeduled for
{ ] defendant waives any right to be present ot any restitulion hearing (defendant’s initials):
[ 1 RESTITUTION. Order Attached
JUDGMENT AND SENTENCE (J8) Offico of Prosceuting Artorncy
(F'c}W) cal gms) Pﬂgc 3 of 10 946 County-City Buliding

Tocoma, Washington 93402-2171
Telephone; (253) 798-7400
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1-04983-2
4.3 COSTS OF INCARCERATION
[ ]In addition to other costs imp osed herein, the court finds that the defendant has or iv likely to have the
meant to pay the costs of incerceration, and the defendant is ordered to pay such costs ot the gatutary
rute. RCW 10.01,160,
4.4 COLLECTION COSTS
The defendunt shal] puy the costs of services to collect unpeid legal financial obligations per contract or
statute, RCW 36.18 190, 9.94A,780 and 19.16, 500.
4.5 INTEREST
The financial cbligations impesed in this judgment shall bear interest from the date of the judgment until
payment in full, ot the rate applicable to civil judgmenty, RCW 10.82.090
4.6 COSTS ON APPEAL .
An award of costy on appeal agains the defendent may be added to the total lega! firancial obligations.
RCW. 1073,
47 | ]|HIV TESTING
The Health Department or designee chall test and eounsel the defendant for HIV 28 goon as potsible and the
defendant shall fully cooperats In the testing. RCW 70,24,340,
48  [¥X]DNA TESTING
The defendunt shall have a blood/biological sample drawr for purposes of DNA identification enalys and
the defendant shall fuily cooperate in the testing, ‘The appropriete agency, the county or DOC, shall be
responsibie for obtaining the sarmple prior Lo the defendant’ s release from confinement. ROW 43.43.754,
49  NO CONTACT '
The defendant shall net have contact with ANGEL BENSON (d.o.b. 10/9/69) including, but not $imited to,
perscnal, verbal, telephonic, written o contact through a third party for THE REMAINDER OF
DEFENDANT’S LIFE (not to exozed the maximum satutory sentence),
[X] Domestic Violence Protection Order or Antiharagsment Order ia fited with thie Judgment and
Sentence,
416 OTHER:
411 BOND I5 HEREBY EXONERATED
DG FOD SENTENGE (0 R

Tacora, Washivpton 944022171
Telephone: (253) 798-T400
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412  CONFINEMENT OVER ONE YEAR. The defendant ig sentenced s follows:

(&) CONFINEMENT. RCW 9.944,589, Defendant is sentenced to the following term of total
confinement in the custody of the Department of Corrections (DOC):

SE ! tonths on Count I montha on Count
Q% tionths on Count I months on Count

[EI 8 months on Court I months on Count

Achual rumber of months of total confinerment ordered is: l 9 x (Vlo-'{\'('l/ls

(Add mandatory firearm and deadly weapons enhancement time to min consecutively to other counts, see
Jection 2,3, Sentencing Daly, above)

[ ] The confinement Hme on Count(s) contain(g) a mandatocy minimum term of

CONSECUTIVE/CONCURRENT SENTENCES, RCW 9,944,589, All counts sha)l be served
concurrently, except for the portion of those counts for which there ia a special finding of a firearm or other

desdly weapon s set forth above ut Bection 2.3, and except Far the following counts which shall be served
congecutively:

The sentence herein shall run consecutively to atl felony sentences in other cause numbers prior to the
commission of the crime(s) being sentenced,

Confinement shall canmence immediately unless otherwise st forth here;

(b} The dafendant shall receive credit for time verved priorto sentancing If that confhiement way
solely under this cause number, RCW 9.94A.508, The time served shal be computed by the Jail
unless the credit for time served prior to sentoncing is specifically set forth by the court: 5252@{«:\;‘{

413  [X] COMMUNITY CUSTODY is ordered as follows:

Cout I . Fer arange from: 18 to 36 Months,
Count 11 for a range from; 18 to 36 Months,
Comt I foe a range from: 24 e 48 Months,

or for the period of ¢arned relcase awarded pursuant to RCW 9.94A.728(1) and (2), whichever is longer,
and etanderd mandatory conditions are ardered, [See ROW 9.94A For community placement offenses --
serious violent offense, second degree assault, any crime aguinst a person with a deadly weapon Finding,
Chapter 69.50 or 69,52 ROW offense. Community cugtody follows a term for a sex offense -- ROW 9 M4,
Usic paragraph 4.7 to imposs commmunity custody following work thic camp.)

While on community placement or community eyitody, the defendant shall: (1) repoct to and he available
for contact with the assigned community correctionn officer e directed; (2) work at DOC-approved
education, employment and/or commmunity service; (3) not conmumne controlled gubatances except purstiant
to lawfully issued prescriptions, (4) not untaw fully possess controlled substances while in community

JUDGMENT AND SENTENCE (i) Office of Prosecufing Attorney
(Felony) (6/15/2003) Page 5 of 10 946 County-Clty Building

Tacoma, Washington 534022171
Telephone: (253) 798-7400
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cutody, (5) pay eupervision fees as determined by DOC; end (6) perform affirmative acts necessary to
monitor compliance with the orders of the court agrequired by DOC, The residence location and living
arrangements are subject to the prior approvel of DOC while in comnmunity placement or commamity
custody. Community custody for sex offenders may be extended for up to the stetutory mexismm term of
the gentence. Violation of community custody imposed for a sex offense may result in additional
confinement.

{ ] The defendant shall not consume any aloohol,

[X] Defendant shall have no contact with: ANGEL BENSON,

[ ] Defendant shall remain ] within [ ] cutside of a specified geogruphical boundary, to wi:

[ ] The defendant shall pasticipate in the following crime-related treatment or counseling services: .
[ ] The defendant shall undergo an evaluation for treatiment for [ ) domestic viclence [ ] mbetance abuse

[ ] mental health [ ] anger management and Fully camply with all recommended treatment,

Whe defendant shall comply with the following crime-related prohibitions: __floeayp E

Other canditions may be imp osed by the court o DOC during community custody, or are set forth here:

JUDGMENT AND SENTENCE (15) Office uf Proseeuting Attorney
(Felmy) (6’] a;zmg) Pagc 6of 10 P46 Cumty-Clty Building

‘Tocoma, Washington 98402.2171
Telephone: (253) 798-7400
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324 TrRLCRRAE BAAZL
Case Number: 04-1-04983-2 Date: January 25, 2! .
BeriallD: 66E28057-F20F-6452-D1803380D2319CAEF

Digitally Certlfied By: Kevin Steck Plerce County Clerk, Washington
04-1-04983-2

[ JWORKE ETHIC CAMP. RCW 9. %A 690, ROW 7205410, The court finds that the defendart ia
eligible and is likely to qualify for wark ethic camp and the court recommends that the defendant sarve the
sertence at. a work ethic camp, Upon completion of work ethie camp, the defendant ghall be released on
community custody for any remeining time of total confinement, subject to the conditions befow. Violation
of the conditions of community aistody may result in a return to total confinement for the balance of the
defendant’ s remaining time of total confinement. The conditions of community custody are slated above in
Hection 4.13.

OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020, The following ureas are off limits to the
defendant while under the supervision of the County Jail or Department of Corrections:

Y. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for eollateral attack cn this
Judgment and Septence, including byt not limited Lo any personal restraint petition, fate habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arrest judgment, must be filed within one year of the finul judgment in this matter, except us provided for in
RCW 10.73.100. RCW 10.73.090,

LENGTR OF SUPERVISION, For an offense committed priosto July 1, 2000, the defendant, ehall
remain under the court's juriediction and the supervigion of the Department of Carrections for & periad up to
10 years from the date of sentence or release from confinement, whichever is longer, to awmure payment of
all legal financial cbligations unlegs the court extends the criminal judgment an additional 10 years, Foran
offeise committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, For the
purpose of the offender’ ¢ compliance with payment of the legal financial obligations, until the obligation tw
completely satisfied, regardless of the gabutery maximum for the crime, ROW 9,MA.760 and RCW

2.94A. 505,

HOTICE OF INCOME-WITHHOLINNG ACTION. Ifthe court has not erdered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Department of Corrections may issue a notice
of payroll deduction without notice to you If you are more than 30 days past due in monthly payments in an
amount equal Lo or greater than the amount payable for onemonth. ROW 9.94A.7602, Other income-
withholding action under RCW 2. $4A may be taken without further notice. RCW 9.94A.7602,

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any viclation of this Judgment and
Jentertee is punishable by up to 60 days of confinement per violation, Per section 2.5 of this document,
legal financial obligations are collectible by civil means, RCW 9.54A. 634,

FIREARMS. Y oumust immedistely surrender any conoealed pittol license and you may not own, use or
poesess any firearm unless your right to do 8o ie restared by a court of record. (The court. elerk shal)
forwerd = copy of the defendant's driver's licenwe, identicard, or comparable identification to the
Department of Licensing along with the date of convidtion or commitment) ROW 9.41.040, 9.41.047,

JUDGMENT ANID SENTENCE (J5) Offic of Prosecuting Attorney
(Felw) (5]‘] 9/2003) Page 7 of 10 946 County-City Bullding

‘Tacoma, Wushington 98402-2171
Telephone: (253) T94-7400
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56 OTHER: P

DONE irfOpen Court end in the presence of the defendant this date, & ~ 26~ Ol .

N

Print name

Attorney for Defendant \
Print neme; ﬂMu Qm’“m

W9B # &3l

Print name:

VOTING RIGHT § STATEMENT: RCW 10.64,140. 1 acknowledge thet my right to vote hasbeen lost dusta
felony convictions. If T am registered to vete, my voter regirtration will be cancelled. My right to vote may be

Rhan

JUDGMENT AND SENTENCE (J8) Offico of Prosecuting Attorney
(Felu'ly) (G QIZIX)S) Pase 8of 10 946 County-Clty Bpikling

‘Tacoms, Washington 98402-2171
Telephope: (253) 795.7400
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Case Number: 04-1-04983-2 Date: January 25,

SeriallD: 66E28057-F20F-6452-01803 2319CAEF
Rigitaily Certified By: Kovin Stock Plerce County Clerk, Washinglon

04-1.04983.2
CERTIFICATE OF CLERK
CAUSE NUMBER of thiz cage: 04-1-045%3-2

I, KEVIN STOCK Clerk of thiz Court, certify that the foregoing isa full, true and corredt. copy of the Judgment. and
Jentence in the aboy e-entitled action now on record in thiv office.

WITNESS my hend and sea) of the said Superior Court affixed this date:

Clerk of mid Courty and Btate, by: , Deputy Clerk

IDENTIFICATION OF COURT REPORTER

Court Reporter
JUDGMENT AND SENTENCE 5 Office of Prosecuting Attorney
(Felony) (6/1%/2003) Puge 9 of 10 944 County-City Bullding

Tacoma, Washington 98402-2171
‘Telephone: (253) 798-7400
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APPENDIX " P
The defendant having been sentenced to the Department of Corrections for a:

gex offence
—L="perloua violent offerse
L~ assault in the second degree

— .. @y crime where the defendant or an accomplice was armed with a deadly wespon

—_ .. any felony under 69.50 and 69,52
The offender shall report to and be available for contact with the assigned community coerections officer on directed:
The offender shall work at Department of Corrections approved education, employment, and/or community service,
The offender shall not consume contrelled substances except pursuant te law fully issued prescriptions;
An offender in community eustody chall not untawfully possess controlled mibstances,
The offender shall pay comrimnity placement. fees ag determined by DOC:

The regidence location and living arrangements are subject Lo the pricr spproval of the department of corrections
during the period of community placement.

The offender shall submit to affirmative acls necessary to monitor compliance with court orders as required by
DOC, o

The Court may also order any of the Following special conditions:

o The offender ghall remain within, or cutside of, a specified gecgraphical boundary:

(@)  Theoffender shall nothave direct or indirect contact with the victim of the crime o a specified
clay of individuals Anael__bensoz

? g( o The offender chall participate in gime-related treatment or counseling services;
— (V) Theoffender shall not consume alcohol;

(4'5) The residence location and living errengements of  sex offender shall be subject to the prior
approwal of the department of corections, or

_ﬁ_ vD The offender ¢hall comply with any crime-related prohibitions.
—— (NI} Other:

Office of Prosecuting Attorney
APPEND) 946 County-City Buitding
XF Tacoma, Washington 98402-2171
Telephone; (253) T98-7400
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(If no SID take fingerprint card for State Patrol)

FBINe.  958733CAl

IDENTIFICATION OF DEFENDANT

- GRS BrALCIRRE BRAZE
Case Number: 04-1-04983-2 Date: January 25,
SerialiD: 66E28057-F20F-6452-D1803 2319CAEF

Digitally Certifled By: Kevin Stock Playes Gounty Clerk, Washington

Dateof Birth  10/22/64

Lol ID Mo, UNK

PCNNo. UNK Gther
Aliug e, 39N, DOB:
Race! Erhmicity: Sex
(1 Asian/Pacific il Black/African- [X) Cauctsion []  Hispanic [X] Male
Inlander American
{1 |DNativeAmericen []  Other ; [X] Non- [] Fernale
Hispanic
FINGERFRINTS "
Left ot fingers taken sinnﬂmfémﬂg':f- Left Thumb

gt
P

J AT

LA k

signeture thereto. Clerk of the Court, Deputy Clerk,

DEFENDANT'S SIGNATURE:
aaia o anrie
DEFENDANT' S ADDRESS:
JIDGMENT AND SENTENCE (Js} Oflice of I’rosecuiln[z-, Atterney
(Felmy) (5“ 912003) Page 100!‘ 10 946 County-Clty Buitding

Tacoma, Washligton 98402-2171
Telephote: (253) 7987400




Case Number: 04-1-04583-2 Date: January 25, 2010
SeripllD: $6E2B0E7-F20F-6452-D180338D2319CAEF
Digitally Certified By: Kevin Siock Pierce County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 66E28057-F20F-6452-D180338D2319CAEF containing 13 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

llr"”‘“!r

e SUPER -,

il . »
S 1., B

% -2‘; <.
/ P B
Y i
' R EE g
B ) T
Kevin Stock, Pierce County Clerk = %‘ﬁ'

By /S/Chrig Hutton, Deputy. e,
Dated: Jan 25, 2010 11:08 AM

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https:/
WWw.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,
enter Serialll); 66E28067-F20F-6452-D180338D2319CAEF,

The copy associated with this number will be displayed by the Court.
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08-22-08

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, No, 34697-3-11
Respondent, '
V. MANDATE
EDWARD M. GLASSMAN, Pierce County Cause No,
Appellant. 04-1-04983-2

The State of Washington to: The Superior Court of the State of Washington
in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division II, filed on January 23, 2008 became the decision termmatmg review of this court of the
above entitled case on September 4, 2008. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion, Costs and attorney fees have been awarded in the following amount;

Judgment Creditor Respondent State: $4.87
Judgment Creditor ALD.F.: $2,835.72
Judgment Debtor Appellant Glassman: $2,840.59

IN TESTIMONY WHEREOF, I have hereunto set
my hand and afﬁxed the seal of said Court at
Tacoma, this day of September, 2008,

Nl

Clerk of the Court of" A))ﬁeals
State of Washington, Div. 11




MANDATE
34997-3.11
Page Two

Kathleen Proctor

Pierce Co Dep Pros Atty
930 Tacoma Ave S Rm 946
Tacoma, WA, 98402-2171

Hon. Beverly G. Grant

Pierce Co Superior Court Judge
930 Tacoma Ave So

Tacoma, WA 98402

Caso Number: 04-1-04983-2 Date: January 22, 2010

18?52 QL2Z/2BHE MBL1A3

SerialiD: 57EFE6BI-F20F-6452-D288A4EATTDBDAFS
Digitally Certified By: Kevin Stock Plerea County Clerk, Washington

Stephanie C Cunningham

Attorney at Law

4616 25th Ave NE # 552
Seattle, WA, 98105-4183

Indeterminate Sentence Review Board
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COURT OF APP
[}[Ul‘-‘["'}' :

6o JAl
IN THE COURT OF APPEALS OF THE STATE OF WAQIEI}IQI 1Y

NEPTY 'g

EALS

DIVISION II B,

STATE OF WASHINGTON, No. 34997-3-I1

' Respondent,
V.

EDWARID MICHAEL GLASMANN, UNPUBLISHED OPINION

Appellant.

Hunrt, J. — EBdward Michael Glasmann appeals his jury conviction for second degree
assault,! He argues the State failed to establish that he intentionally ran over the victim’s leg
with his car, In his statement of additional grounds (SAG), he asserts that (1) he was denied his
right 10 a fair trial because members of the jury allegedly obserl'ved him in handcuffs, and (2) he
was denied effective assistance of counsel because his attorney failed to request a voluntary
intoxication instruction. We affirm,

FACTS
L ASSAULT

Edward Michael Glasmann and Angel Benson were romantically involved and engaged

to be married. On the night of October 22, 2005, Glasmann and Benson went to dinner in

Tacoma and rented a motel room in Lakewood to celebrate Glasmann’s birthday. Both

"The jury also convicted Glasmann of atternpted second degree robbery, first degree kitdnapping,

and obstructing a law enforcement officer. He does not challenge those convictions in this
appeal.
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Glasmann and Benson ingested methamphetamine, ecstasy, and alcohol over the course of the
evening, In addition, Glasmann and Benson had been arguing throughout that day and evening,

Around midnight, their argument escalated. Glasmann hit Benson, who curled up into

. the fetal position 10 protect herself from his blows, Glasmann eventually told Benson that he

wanted to go for a ride. They both left the motel room.

Outside the room, another hotel guest, Erika Rusk, witnessed Glasmann (1) pin Benson
against the wall with one hand around her neck and repeatedly punch her with his other hand; (2)
release Benson and kick her twice in the stomach; (3) drag her to the passenger side of his
Corvette and got into the driver’s seat; (4) reach over to the open passenger door and attempt td
pull Benson into the car by her hair; (5) pull forward from‘ the parking stalI' while Benson was not
fully in the car; and (6) run over Benson’s leg with his car.

Once in the car, Benson put the car into park, grabbed the keys, and ran into a mini-mart
adjacent to the motel. Inside the mini-mart, she hid on the floor behind the counter. As Rusk
watched, she was calling 911 and reporting these events to dispatch.

Lakewood Police Officers Timothy Borchardt and David Butts arrived to find
Glasmann’s Corvette parked in the roadway. As they approached, they observed Glasmann exit

his Corvetie, run over to the mini-mart, and climb into three separate cars, apparently hoping to

’

steal one and escape.

Their guns drawn, Officers Borchardt and Buits ordered Glasmann to show his hands.

Glasmann refused to comply, and told the officers that he had a gun. When Glasmann pushed a

*RAP 10.10.
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man aside in order to access the third car, Officer Butts apprdachcd the open driver’s side
window and sprayed pepper spray into Glasmann’s eyes. Glasmann thcn'cxited the vehicle
through the passenger door and ran into the mini-market, pursued by a group of officers,

Glasmann continued to yell, “[SThoot me, T have got a gun. Go ahead and shoot me.” 4
Report of Proceedings (RP) at 116, As if it were a weapon\, he pointed a black object at the
officers, Eventually, Glasmann ran behind the counter, grabbed Benson, put his arm around her
neck in a choke hold, and pulled her body in front of his, ﬂu*eatening to kill her. Glasmann then
dropped to the floor, holding Benson between him and the officers.

When Benson was able to “wiggle her way down from [Glasmann’s) body,” Officer
Ryan Hamilton applied a stun gun to Glasmann, 4 RP at 125-26. The officers then removed
Benson. Th;zy took Glasmann into custody, determined he was not armed, and realized he had
brandished a sterec remote control as a weapon.

1. FoLLOW-UP )

Benson was taken to Tacoma General Hospital, where Dr, William Eggebroten examined

and treated her injuries: several contusions and abrasions on her right leg, hip, and arms. While

at the hospital, Officer Borchardt and Officer Butts interviewed Benson about the incident. She

told them that Glasmann had threatened to kill her if she did not get into his Corvette in the

. motel parking lot. Benson was released a few hours after arriving at the hospital,

A few days later, on October 27, 2004, the Lakewood police domestic violence detective
met with Benson o conduct 3 follow-up interview. The detective examined only those injuries

that Benson’s clothing did not cover, He did not take pictures at the time because they were in a
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public place. ‘But Benson agreed to have a friend take pictures of her injuries and send them to
him the following morning.
111, PROCEDURE

The State charged Glasmann with one count of first degree assault under RCW

9A.36.011(1)(a); one count of attempted first degree robbery under RCW 9A.56.190, .200: RCW
9A.28.020; one count of first degree kidnapping under RCW 9A,40,020(1)(a); and one count.of
| obstructing a law enforcement officer under RCW 9A.76.020(1).

At trial, Glasmann, Benson, the officers, and Rusk all testified, resulting in conflicting
testimony as to the events thai occurred on the night in question. The State aiso submitted the
911 dispatch tape,’ the mini-mart surveillance tape,’ and the recorded conversations between
(Glasmann and Benson while Glasmann was in the Pierce County Jail awaiting trial.

Apparently on one occasion, three jurors observed Glasmann in handcuffs outside the
courtroom, Glasmann’s counsel requested a mistrial. The trial court questioned jurors number
three and thirteen’ about their observations of Glasmann outside the courtroom. Both jurolrs
testified that they did not form impressions of Glasmann based on their observations of him in
the hallway. One of the jurors testified that he saw Glasmann on the elevator “for a second.”

The other juror testified that he turned a corner in the courthouse and saw Glasmann for “a split

? On the 911 tape, Rusk describes the events as they occur: Glasmann pulled forward in his
vehicle, backed up, and then pulled forward again, driving over Benson’s leg three- times,

Glasmann then reached over, yanked Benson into the car, and pulled out of the parking lot, onto
South Tacoma Way.

4 The surveillance video showed the events inside the mini-mart.
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second” before he turned around and left. When the court asked the two jurors whether they
could follow an instruction telling them that they were not to consider the fact that they had seen
Glasmann in the hall, both answered, “Yes,”

The officer who had been transporting Glasmann testified that the jurors who observed
Glassman were between eight and ten feet away, and he (the officer.) did not believe the jurors
saw the handcuffs, because Glasmann was wearing a long sleeved shirt that covered the
handeuffs and was holding a book in his hands. The trial coust found no prejudicial effect and
denied Glasmann’s motion for mistrial.

The jury convicted Glasmann of second degree assault, attempted Sepond degree robbery,
first degree kidnapping, and obstructing a law enforcement officer. Glasmann stipulated to his
offender score, and the trial court sentenced him to a standard range sentence, totaling 198
months, |

Gilasmann appeals,

ANALYSIS
I SUPFICIENCY OF EVIDENCE

Glasmann argues that the State failed to present sufficient evidence to prove the requisite

ntent to convict him of second degree assault. His argument fails.
:A. Standard of Review

Sufficiency of the evidence is a question of constitational mag;:litudc, which an appellant

may raise for the first time on appeal. State v. Alvarez, 128 Wn.2d 1, 13, 904 P.2d 754 (1995),

When a defendant challenges the sufficiency of the evidence in a criminal case on appeal, we
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draw all reasonable inférences from the evidence in favor of the State and interpret all reasonable
inferences from the evidence strongly against the defendant. State v. Partin, 88 V;fn.Zd 89‘;;9, 906-
07,567 P.2d 1136 (1977). A claim of sufficiency admits the truth of the State’s evidence and all
inferences that an appellate court can reasonably draw therefrom. State v. Theroff, 25 Wn, App.
390, 593, 608 P.2d 1254, aff'd, 95 Wn.2d 385 (1980). |

Evidence is sufficient to support a conviction if, after viewing the evidence in the light
most favorable to the State, any rational trier of fact would have found 'guilt beyond a reasonable
doubt for the crime charged. State v. Green, 94 Wn.2d 216, 221-22, 616 P.2d 628 (1980). We
must defer to the trier of fact on issues of conflicting testimony, credibility of witnesses, and the
persuasiveness of the evidence. State v. Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004).

B. Second Degree Assault

RCW 9A.36.021(1)(a) provides: “A person is guilty of assault in the second degree if he
or she, under circumstances not amounting to assault il; the first degree: . . . Intentionally
assaults another and thereby recklessly inflicts substantial bodily harm,”

Recklessly causing harm is not the same as intentionally causing harm. Thus,

under the statute, second degree assault by battery requires an intentional touching

that recklessly inflicts substantial bodily harm. It does not require specific intent

to inflict substantial bodily harm, i
State v. Esters, 84 Wn, App. 180, 185, 927 P.2d 1140 (1996), review denied, 131 Wn,2d 1024
(1997); see also State v. Keend, 140 Wn, App. 858, ___, 166 P.3d 1268, 1273 (2007); State v.

Walden, 67 Wn. App. 891, 893-94, 84) P.2d 81 (1992) (defendant may be convicted of second
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degree assault if he intended to put another in apprehension of harm whether or not he intended
to inflict or was incapable of inflicting that harm').

The State presented sufficient evidence to establish that Glasmann intentionally touched
Benson, thereby recklessly inflicting substantial bodily harm. Rusk testified about the events she
had ob‘servled from outside her mot;el recom; Glasmann dragged Benson into the passenger seat of
his car, got into the driver’s side, and drove forward while Benson was only half in the vehicle.
Glasmann drove over Benson's leg, reversed the car, and then pulled forward again onto her leg,
And after running over her leg mfee times, Glasmann yanked Benson into the car by her hair and
drove off. The State also presented the 911 dispatch tape, which corroborated Rusk’s testimony.

Although each provided slightly different details about the events, Benson,” the officers,
and the physician who had examined Benson after the assauits, all testified. The jury also heard
recorded telephone calls that Glasmann had made o Benson while awaiting trial, suggesting that

they discussed details of their testimony before trial and/or that he threatened Benson to testify in

a specific way at trial.

5 Benson testified that she and Glasmann had been engaged in an ongoing verbal argument
throughout the day, which escalated into a mutual physical altercation later at the motel, The
altercation moved from inside their mote) room to outside by the car because Glasmann wanted
to go for a drive. Although Benson did not want to go with Glasmann because she was afraid of
him driving, somehow she ended up in the passenger seat. She opened the door and tried to get
out while the car was moving. While she held onto something or Glasmann held onto her from
the driver’s seat, Benson was running backwards, trying io caich her balance; she fell, and the
car went up her leg and parked on her pelvis. Glasmann then reversed the car off Benson, got
out, put her back in the passenger seat, and said he was (aking her 1o the hospital. But Benson
was scared, so she put the car in park, grabbed the keys, and ran to the mini-mart, Inside the
mini-mart, Benson yelled, “Help me,” or “Save me,” and hid behind the counter,



18752 9-z2/2668 88411

Cass Number: 04-1-04983-2 Date: January 22, 2010
Berialll: 57EFEGBY-FZ0F-6452-D288A4EATTDSDAFG
Digitally Cerlifiad By: Kevin Stock Pierce Gounty Clerk, Washington

34997-3-1

Glasmann testified that he had intentionally pushed Benson into the car, even though she
had made it clear that she did not want to drive with him, He even acknowledged that his car
had “rolled” onto Benson, after which he yanked her into the car. He claimed, however, that he
had driven out of the motel parking lot with the intention of finding a hospital for her,

In essence, the jury had to weigh the conflicting testimonies of Glasmgnn, Benson, and
the other witnesses. We defer to' the jury’s finding Glasmann and Benson not credible.® Taken
in the light most favorable to the State, the testimony provided sufficient evidence for the jury to
find that Glasfnann ilntentionally touched Benson when he dragged her into the car, pulled her
hair, and ran over ber leg, among other intentional touches, thereby recklessly inflicting
substantial bodily harm, namely several contusions and abrasions on her right leg, hip, and arms,
Accordingly, we hold that the State presented sufficient evidence. to prove the elements of
second degree assault. ‘

II. STATEMENT OF ADDITIONAL GROUNDS
A. Right to Fair Trial

In his SAG, Glasmann first contends that the trial court denied his right o a fair trial
under the federal and Washington state constitutions because members of the jury observed him
in handeuffs outside the courtroom, We disagree.

On appeal, we e¢valuate an unconstitutional restraint claim under a harmless error

standard, State v. Finch, i37 Wn.2d 792, 861, 975 P.2d 967, cert. denied, 528 US 922 (1999),

§ State v. Cord, 103 Wn.2d 361, 367, 693 P.2d 81 (1985); State v. Casbeer, 48 Wn. App. 539,
542,740 P.2d 335, review denied, 109 Wn.2d 1008 (1987).
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We presume an error violating a constitutional right to be prejur;licial, vnless it affirmatively
. appears from the record to be harmless beyond a reasonable doub, Finch, 137 Wn.2d 859.
Harmless error may be established when the evidence against the def_endam.; is 30 overwhelming
that no rational conclusion other than guilt can be reached. Finch, 137 Wn.2d at 859.

But when the jury’s view of the defendant in shackles or handcuffs is brief or inadvertent,
the defendant must make an affirmative showing of prejudice, and he carries the burden of
curing any defect, State v. Flmore, 139 Wn.2d 250, 273, 985 P.2d 289 (1999), cert. &enied, 531
U.S. 837 (2000). To demonstrate prejudice, the defendant must show “‘a substantial or injurions
effect or influence on the jury’s vcrdict."_’ Elmore, 139 Wn.2d at 274 (quoting State v.
Hutchin.s-an,‘liis Wn.2d 863, 888, 959 P.2d 1061 (1998)). There must be evidence in the record
beyond the defendant’s bare allegations that seeing the defendant in shackles prejudiced the jury.
State v. Gosser, 33 Wn. App. 428, 435, 656 P.2d 514 (1982).

Glasmann fails to persuade us that some jurors observing him in handcuffs outside the
courtroom influenced the jury's verdict to his prejudice. See State v. Damon, 144 Wn.2d 686,
692, 25 P.3d 418 (2001). The record does support this contention: Neither juror testified that
they had observed Glasmann in handcuffs outside the conrtroom. Moreover, both jurors testified
that they did not form impressions of Glasmann based on their observations of him in the
hallway. In addition, the transporting officer explained to the trial court that the jurors had
observed Glasmann from between eight and ten feet away- and he did not believe they saw the
handcuffs, because they were covered by Glasmann’s Jong-sleeved shirt and a book he was

holding in his hands. The record shows no prejudice.
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We hold, therefore, that the jurors’ inadvertent observations of Glasmann outside of the
courtroom did not affect his right to a fair trial.

B. Effective Assistance of Counsel

Finally, Glasmann contends that his attorney rendered ineffective assistance of counsel
by failing to request an intoxication instruction, This argument also fails.

A criminal defendant is entitled to a voluntary intoxication instruction if: (1) one of the
¢lements of the crime charged is a particular mental state; (2) there is substantial evidence of
ingesting an intoxicant;, and (3) the defendant presents evidence that this-activity affected his
'ability to acquire the required mental state. State v. Harris, 122 Wn. App. 547, 552, 90 P.3d
1133 (2004). In other wofds, the evidence must reasonably and logically connect Glasmann’s
infoxication with his asserted inability to form the requisite level of culpability to commit second
degree assault, See State v. Griffin, 100 Wn.2d 417, 418-19, 670 P.2d 265 (1983); State v.
Kruger, 116 Wn. App. 685, 692, 67 P.3d 1147 (2003) (stating that mere intoxication is not
enough; rather, the evidence must show the effects of the intoxicant),

Glasmann relies on a Division Three case, State v. Kruger, to support his cont;:ntion that
he was entitled to a voluntary intoxication jury instruction, In Kruger, however, Division Three
found “ample evidence of [the defendant’s] level of intoxication on both his mind and body, e.g.,
his ‘blackout,” vomiting at the station, siurred speech, and imperviousness to pepper spray.”
Kruger, 116 Wn, App. at 692. But such is not the state of the evidence here.

Contrary to Glasmann’s assertion, the record does not contain ample evidence that-his

level of intoxication affected his ability or lack thereof to form the mental state required to

10



1B75% 9,22/208B8 BP1i4

Case Number: 04-1-04983-2 Date: January 22, 2010
Serlalil: 87EFE6BO-F20F-6452-D283A4EATTDEDAFS
Digitally Certified By: Kevin Stock Pierce County Clerk, Washington

34997.3-11

establish the crimes charged. At best, the evidence merely showed that Glasmann had ingested
unspecified amounts of methamphetamine, ecstasy, and alcohol the night of the incident, :See
Kruger, 116 Wn, App. at 692. As such, Glasmann was not entitled (o att involuntary intoxication
instruction. |

Because counsel’s performance was not deficient, we hold that Glasmann was n.'ot denied
effective assistance of counsel when his counsel failed to request an intoxication instruction,

Affirmed.

A majority of the panel having determined that this opinion w‘ill not be printed in the

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is

Wk )
Hunt, J. //C;Z

50 ordered,

We concur;

11
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-Department of Assigned Counsel, I met with him in the Pierce County Jail on a
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PIERCE COUNTY
PROSECUTING ATTORNEY

SWORN DECLARATION OF ROBERT M. QUILLIAN

ROBERT M. QUILLIAN makes thé following declaration in accordance with
RCW 9A.72.085: .

I am a duly licensed attorney in the State of Washingion, and have been asked
to submit this Swém Declaration in response to the claims of Edward M. Glasmann in
a Personal Restraint Petition filed in the Court of Appeals. In that Personal Restraint
Petition, Mr. Glasmann alleges that I provided ineffective assistance of counsel in my
representation of him in Pierce County Superior Court case number 04-1-04983-2. 1
am submitling this Sworn Declarafion based upon the provisions of RPC 1.6(b)(5).

After I was appointed to represent Mr. Glasmann by the Pierce County

number of occasions. The first couple meetings we had were more for getting to know
and become comfortable with each other. Also, in those initial meetinés, I tend to
provide information to the client, rather than request or seek information from the
client, and that was how those initial meetings with Mr. Glasmann went. As is my
customary procedure, 1 reviewed with Mr. Glasmann the charges he was facing, the
elements of each of those charges, and the potential penalties involved if he were

convicted of any or all of those charges. 1 also, over the course of those initial

SWORN DECLARATION
OF ROBERT M. QUILLIAN - 1 ROBERT M. QUILLIAN
Attorney at Law
2633-A PARKMONT LANE S.W.
Otympia, Washington 98502

(360) 352-0166
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meetings, discussed, in general terms, the State’s evidence against Mr. Glasmann, and
I also discussed with him potential defenses to these charges. I always want to be sure
that my clients have a full understanding of the charges against the, the general
parameters of the evidence against them, and possible defenses, before I seek to elicit
much information from them. Once I was satisfied that Mr. Glasmann had a firm
understanding of those matters, We moved on to more of a give and take between the
two of us, as to how best to defend agaiﬁst these extremely serious charges.

I was aware that prior counsel had discussed a defense of diminished capacity
and/or voluntary intoxication with Mr. Glasmann, and had, in fact, arranged to have
Mr. Glasmann interviewed by Dr. Brett Trowbridge in that regard. I had received, as
part of discovery, a two page report from Dr. Trowbridge, but it reflected that Mr.
Glasmann did not complete the evaluation with Dr. Ttowbridge, as he (i.e. Mr.
Glasmann) was contemplating hiring new private counsel. Interestingly, the
Trowbridge report did indicate that Mr. Glasmann told Dr. Trowbridge that he
remembered nothing about the incident, but the report indicates that Mr. Glasmann
éttributed that to “blackouts” arising from the effects of an automobile accident. There
is nothing in Dr. Trowbridge’s report which indicates that Mr. Glasmann told Dr.
Trowbridge that he was $0 high on drugs that he could not recall the incident.

Once I began to discuss the incident in question with Mr, Glasmann, 1 was
immediately struck with the high degree of specific recall he had about the events of
the evening. While he certainly indicated that he had consumed drugs on the day in

question, at no time did he give me any indication that he did not recall the events in

SWORN DECLARATION

OF ROBERT M. QUILLIAN - 2 ROBERT M. QUILLIAN

Atftorney at Law

2633-A PARKMONT LANE S.W.

Olympia, Washington 98502
(360) 352-0166
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question (except as to the events after he was tasered in the AM/PM market, which
was essentially afier the vast majority on the events giving rise to these charges). In
fact, he was extremely detailed as to the chain of events on that day and evening.
Based on our several discussions about the events of the evening, I did not feel that a
claim of voluntary intoxication/blackout/lack of recall was an advisable way to
proceed in Mr. Glasmann’s defense, At no time did I tell Mr. Glasmann that
voluntary intoxication would be our “primary defense”.

The police reports and witness statements, as well as the results of my
interviews with witnesses, painted a picture of goal-oriented and intentional actions
on the part of Mr. Glasmann, All of these accounts, in addition to the facts as related
to me by Mr. Glasmann himself, seemed to fly in the face of voluntary intoxication
being a viable defense in his case. I discussed this with Mr. Glasmann, and it was
agreed that the focus of the defense would be in another direction.

My analysis of the charges and the facts led me to the conclusion that the
Kidnapping in the First Degree charge was the charge on which the State had the
strongest evidence, I discussed this with Mr, Glasmann, and he agreed with that
analysis. I felt that it was highly unlikely that Mr. Glasmann could avoid conviction
totally in this case. Thus, the focus of the defense became more of an attempt to
mitigate the nature of whatever convictions he might get, a:nd I felt that there were
valid arguments, based on how Mr. Glasmann had described the events to me, that he
was not guilty of neither Assault in the First Degree nor Attempted Robbery in the

First Degree, but instead may well be guilty of no crime as to those charges or a lesser

SWORN DECLARATION
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Attorney at Law
2633-A PARKMONT LANE S.W.
Olympia, Washington 98502
(360) 352-0166
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crime. I was cognizant, and advised Mr. Glasmann about, the draconian sentencing
scheme where one is being sentenced for two or more se;rious violent offenses, and I
was aware that Mr. Glasmann was charged with two serious violent offenses.

I discussed all this with Mr, Glasmann, and we came to an agreement that our
trial éﬁategy would be to try to avoid convictions for two serious violent offenses. We
agreed that that would necessarily- involve Mr. Glasmann testifying in his own behalf,
and describing to the jury, in detail, as he had with me, the events of the day and
evening in question. Any plan to attempt to rely on a defense of diminished capacity
or voluntary intoxication had been discarded, by the agreement of both myself and
Mr. GGlasmann, early on in our discussions, as we both agreed that such a defense
would be difficult to make out ahd difficult to prevail on, thus likely resulting in
convictions as charged. The plan was to do our best, on the facts, to avoid convictions
for both Assault in the First Degree and Attempted Robbery in the First Degree.

Mr. Glasmann was, as far as [ could tell, completely in agreement with that
trial strategy. He voiced no concern to me that we were not pursuing a voluntary
intoxication defense in the weeks and months leading up to trial, nor in the course of
the trial itself. He did indeed testify in his own behalf, and his testimony was clear
and detailed as to the events of the incident in question, just as he had recited those .
events to me. When the jury returned its verdicts, which found him guilty of the lesser
offenses of Assault in the Second Degree and Attempted Robbery in the Second
Degree, Mr. Glasmann was exiremely pleased with the result of the trial.

Simply put, Mr. Glasmann and I discussed his case in detail, and all possible

SWORN DECLARATION
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2633-A PARKMONT LANE S.W.
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defenses to these charges. We agreed upon a trial Sﬁategy of trying to avoid
convictions for two s.erious violent offenses based on the facts, not upon a defense of
voluntary intoxication. I feel that Mr. Glasmann’s clear and detailed testimony went a
long way towards reaching the resolution which we reached, and I have no hesitation
or qualms about having pursued that trial strategy in Mr. Glasmann’s case.

. Ideclare under penalty of perjury under the laws of the State of Washington
that the foregoing is true and correct.

SIGNED at Olympia, Washington, on January 15, 2010.

&t (Nt

ROBERT M. QUILLIAN

SWORN DECLARATION |
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(360) 352-0166
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04-1-D49B3-2 25435238  MTL

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff,
vs.
EDWARD M. GLASMANN,

Defendant,

M o Tt M e N e’ et S

The Defendant herein, EDWARD M., GLASMANN, by and through his attorney,
ROBERT M. QUILLIAN, hereby moves the Court before trial and before selection of the
jury, for an Order instructing the State's counsel and the State’s witnesses not to, directly
or indirectly, mention, refer to, question concerning or attempt to convey to the jury in
any manner, any of the facts or matters indicated below without first obtaining
permission of the Court outside the presence or hearing of the jury and further instructing
the State’s counsel to warn and caution each and every one of his witnesses to strictly
follow any Order entered by the Court in connection with this motion: -

1, Any evidence as to the reputation of the Defendant for aggressive,

dishonest, or violent behavior.

2, Any evidence as to other crimes, convictions, wrongs, or bad acts of the

ROBERT M. QUILLIAN
Attorney at Law Sw
’ - 2633-A PARKMONT LANE 5.W.
DEFENDANT’S MOTION IN LIMINE- 1 Olympia, Washington 98503
(360) 3520166
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Defendant (unless the Defendant testifies, and then subject to the limitations of ER 609),
DATED: April 17, 2006,

AnCpy

Ny mrr—

ROBERT M. QUILLIAN,
Attorney for Defendant
WSBA #6836

ROBERT M. QUILLIAN
Altorney alTLaw W
’ 2633-A PARKMONT LANE 8. W,
DEFENDANT’S MOTION IN LIMINE- 2 Olyrapta, Washingion 98502
(360) 3520166
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INSTRUCTION NO. ___J___

It is your duty to decide the facts in this case based upon the evidence presented to you
during this trial. It also is your duty to accept the law from my instructions, regardless of what
you personally believe the law is or what you personally think it should be. You must apply the
law from my instructions to the facts that you decide have been proved, and in this way decide
the case.

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence
that the charge is true. Your decisions as jurors must be made solely upon the evidence presented
during these proceedings.

The evidence that you are to consider during your deliberations consists of the testimony
that you have heard from witnesses and the exhibits that I have admitted during the trial, If
evidence was not admitted or was stricken from the record, then you are not to consider it in
reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they do not
go with you to the jury room during your deliberations unless they have been admitted into
evidence. The exhibits that have been admitted will be available to you in the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not be concernad
during your deliberations about the reasons for my rulings on the evidence. If I have ruled that
any evidence is inadmissible, or if I have asked you to disregard any evidence, then you must not
discuss that evidence during your deliberations or consider it in reaching your verdict.

In order to decide whether any proposition has been proved, you must consider all of the

evidence that I have admitted that relates to the proposition, Each party is entitled to the benefit

of all of the evidence, whether or not that party introduced it.
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You are the sole judges of the credibility of each witness. You are also the sole judges of
the value or weight to be given to the testimony of each witness. In considering a witness's
testimony, you may consider these things: the opportunity of the witness to observe or know the
things he or she testifies about; the ability of the wjtness to observe aceurately; the quality of a
witness's memory while testifying; the manner of the witness while testifying; any personal
interest that the witness might have in the outcome or the issues; any bias or prejudice that the
witness may have shown; the reasonableness of the witness's statements in the context of all of
the other evidence; and any other factors that affect your ¢valuation or belief of a witness or your
evaluation of his or her testimony.

The lawyers' remarks, statements, and arguments are intended to help you understand the
evidence and apply the law. It is important, however, for you to remember that the lawyers'
statements are not evidence. The evidence is the testimony and the exhibits, The law is contained
in my instructions to you. You must disregard any remark, statement, or argument that is not
supported by the evidence or the law in my instructions.

You may have heard objections made by the lawyers during trial. Each party has the right
to object to questions asked by another lawyer, and may have a duty to do so. These objections
should not influence you. Do not make any assumptions or draw any conclusions based on a
lawyer's objections,

Our state constitution prohibits a trial judge from making a comment on the evidence. It
would be improper for me to express, by words or conduct, my personal opinion about the value
of testimony or other evidence. I have not intentionally done this. If it appeared to you that T have

indicated my personal opinion in any way, either during triai or in giving these instructions, you

must disregard this entirely.
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You have nothing whatever to do with any punishment that may be imposed in case of a
violation of the law. You may not consider the fact that punishment may follow conviction
except insofar as it may tend to make you careful.

The order of these instructions has no significance as to their relative importance, They
are all important. In closing arguments, the lawyers may properly discuss specific instructions,
During y;mr deliberations, you must consider the instructions as a whole,

As jurors, you are officers of this court. You must not let your emotions overcome your
rational thought process. You must reach your decision based on the facts proved to you and on
the law given to you, not on sympathy, prejudice, or personal preference, To assure that all

parties receive a fair {rial, you must act impartially with an earnest desire to reach a proper

verdict,
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INSTRUCTIONNO. 2.

The defendant has entered a plea of not guilty. That plea puts in issue every element of
the crime charged. The State is the plaintiff, and has the burden of proving each element of the
crime beyond a reasonable doubt,

A defendant is presumed innocent, This presumption continues throughont the entire
trial unless during your deliberations you find it has been overcome by the e¢vidence beyond a
reasonable doubt,

| A reasonable doubt is one for which a reason exists and may arise from the evidence or
lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully,
fairly and carefully considering all of the evidence or lack of evidence. If, after such
consideration, you have an abiding belief in the truth of the charge, you are satisfied beyond a

reasonable doubt,
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INSTRUCTION NO. 5
A separate crime is charged in each count. You must decide each count separately. Your

verdict on one count should not control your verdict on any other count,
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INSTRUCTION NO. _"]’__

Evidence may be either direct or circumstantial. Direct evidence is that given by a
witness who testifies concerning facts that he or she has directly observed or perceived through
the senses. Circumstantial evidence is evidence of facts or circumstances from which the
existence or nonexistence of other facts may be reasonably inferred from common experience.
The law makes no distinction between the weight to be given to either direct or circumstantial

evidence, One is not necessarily more or less valuable than the other,

gaeay
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INSTRUCTIONNO, 2
A witness who has special training, education or experience in a particular science,
profession or calling, may be allowed to express an opinion in addition to giving testimony as to
facts. You are not bound, however, by such an opinion, In determining the credibility and
weight to be given such opinion evidence, you may consider, among other things, the education,
training, experience, knowledge and ability of that witness, the reasons given for the opinion, the
sources of the witness' information, together with the factors already given you for evaluating the

testimony of any other witness,
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INSTRUCTION NO. b
Evidence that the defendant has previously been convicted of a crime is not evidence of
the defendant's guilt. Such evidence may be considered by you in deciding what weight or

credibility should be given to the testimony of the defendant and for no other purpose.
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INSTRUCTION NO. z

A person commits the crime of assault in the first degree when, with intent to inflict great

bodily harm, he assaults another by any force or means likely to produce great bodily harm or

death,
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INSTRUCTION NO. 3
A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result which constitutes a crime.
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INSTRUCTIONNO. 4
An assault is an intentional touching or striking of another person that is harmful or
offensive regardless of whether any physical injury is done to the person. A touching or striking
is offensive if the touching or striking would offend an ordinary person who is not unduly

sensitive,
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INsTRUCTIONNO. 19
Great bodily harm means bodily injury that creates a probability of death, or which
causes significant serious permanent disfigurement, or that causes a significant permanent loss or

impairment of the funetion of any bodily part or organ. '
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INSTRUCTION NO. ||

To convict the defendant of the crime of assault in the first degree, each of the following

elements of the crime must be proved beyond a reasonable doubt;

0)) That on or about the 23rd day of October, 2004, the defendant assaulted Angel

Benson in the Budget Inn parking lot;

(2)  That the assault was committed by a force or means likely to produce great bodily

harm or death;
- (3)  That the defendant acted with intent to inflict great bodily harm; and

“ That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION No. /72~

If you are not satisfied beyond a reasonable doubt that the defendant is guilty of the crime
charged, the defendant méy be found guilty of any lesser crime, the commission of which is
necessarily included in the crime charged, if the evidence is sufficient to establish the defendant’s
guilt of such lesser crime beyond a reasonable doubi.

The crime of Assault in the First Degree necessarily includes the lesser crimes of Assault
in the Second Degree, Assault in the Third Degree, and Assault in the Fourth Degree.

The crime of Attempted Robbery in the First Degree necessarily inchudes the lesser crime

of Attempted Robbery in the Second Degree.

The crime of Kidnapping in the First Degree necessarily includes the lesser crimes of

Kidnapping in the Second Degree and Uniawful Imprisonment,
When a crime has been proven against a person and there exists a reasonable doubt as to

which of two or more crimes that person is guilty, he shall be convicted only of the lowest crime.

28815
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INSTRUCTION NO, _[%
A person commits the crime of assault in the second degree when he or she intentionally

assaults another and thereby recklessly inflicts substantial bodily harm,
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INSTRUCTION No. _ /Y

A person is reckless or acts recklessly when he or she knows of and disregards a
substantial risk that a wrongful act may occur and the disregard of such substantial risk is a gross

deviation from conduct that a reasonable person would exercise in the same situation,

Recklessness also is established if a person acts intentionally or knowingly.
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INSTRUCTION NO. _| 9
Substantial bodily harm means bodily injury that involves a temporary but substantial
disfigurement, or that causes a temporary but substantial loss or impairment of the function of

any bodily part or organ, or that causes a fracture of any bodily part.
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INSTRUCTION NO. , é)

To convict the defendant of the crime of assault in the second degree, each of the

following elements of the crime must be proved beyond a reasonable doubi:

(1)  That on or about the 23rd day of Qctober, 2004, the defendant intentionally
assaulted Angel Benson in the Budget Inn parking lot;

(2)  That the defendant thereby recklessly inflicted substantial bodily harm on Angel

Benson, and

ﬁ) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verd_ict of guilty.

On the ather hand, if, after weighing all of the evidence, you have a reasonable doubt as

10 any one of these elements, then it will be your duty to'return a verdict of not guilty.



5494 Lr1Br/2886 BBAZE

Case Number: 04-1-04283-2 Date: January 22, 2010
SerialiD: BTEFETEG-F20D-AA3E-BE03F12D8C8C270R
Digttally Certified By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. _[‘]

A person commits the crime of assault in the third degree when under circumstances not

amounting to assault in either the first or second degree he or she

D with criminal negligence causes bodily harm to another person by means of a
weapon or other instrument or thing likely to produce bodily harm, or
(2)  with criminal negligence, causes bodily barm accompanied by substantial pain .

that extends for a period sufficient to cause considerable suffering.
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INSTRUCTION NO. |9

A person is criminally negligent or acts with criminal negligence when he or she fails to
be aware of a substantial risk that a wrongful act may occur and the failure to be aware of such
substantial risk constitutes a gross deviation from the standard or care that a reasonable person
would exercise in the same situation.

Criminal negligence is also established if a person acts intentionally or knowlingly or

recklessly.
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NstrucTioN No, | 9]

To convict the defendant of the crime of assault in the third degree, each of the following

elements of the crime must be proved beyond a reasonable doubt:

(1)  That on or about the 23rd day of October, 2004, the defendant caused bodily harm
10 Angel Benson in the Budget Inn parking lot;

(2}  That the bodily harm was ¢ither (a) caused by a weapon or other instrument or
thing likely to produce bedily harm or (b) was accompanied by substantial pain that extended for.
a period of time sufficient to cause considerable suffering;

(3)  That the defendant acted with criminal negligence; and

a¢) That the acts occurred in the State of Washington,

If you find from the evidence that elements(1), (3), and (4) and either (2)(a) or (2)(b) have
been proved beyond a reasonable doubt, then it will be your duty to refurn a verdict of guilty.
Elements (2)(a) and (2)(b) are alternatives and only one need be proved. You must unanimously
agree that (2)(a) has been proved, or that (2)(b) has been proved.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty,
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INSTRUCTION No. 2O

A person commits the crime of assault in the fourth degree when he or she commits an

assault not amounting to assault in the first, second, or third degree.



5494 S5-/18/2886

Cass Number: 04-1-04983-2 Date: January 22, 2010
SerialiD: 5TEFETEGS-F20D-AA3E-SE03F12D8C8C270B
Digitally Certified By: Kevin Stock Plerce County Clark, Washington

INSTRUCTION NO., = 2.\

To convict the defendant of the crime of assault in the fourth degree, each of the

following elements of the crime must be proved beyond a reasonable doubt:

(1)  That on or about the 231d day of October, 2004, the defendant assaulted Angel
Benson in the'Budgct Inn parking lot; and

(2)  That the acts occurred in the State of Washington.

If you find from the ¢vidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you bave a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.

BBBZL
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INSTRUCTIONNO. 22
A person commits the crime of attempted robbery in the first degree when, with intent to

commit that crime, he does any act which is a substantial step toward the commission of that

crime,
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INSTRUCTIONNO, 23
A person commits the crime of robbery in the first degree when in the commission of a

robbery or in immediate flight therefrom he displays what appears to be a firearm or other deadly

weapon.
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INSTRUCTION NO. EL

A person commits the crime of robbery when he or she unlawfully and with intent to
commit thefl thereof takes personal property, not belonging to the defendant, from the person or
in the presence of another against that person's will by the use or threatened use of immediate
force, violence, or fear of injury to that person or to the person or property of anyone. The force
or fear must be used to obtain or retain possession of the property or to prevent or overcome
resistance to the taking, in either of which cases the degree of force is immaterial, The taking
constitutes robbery whenever it appears that, although the taking was fully completed without the
knowledge of the person from whom it was taken, such knowledge was prevented by the use of

force or fear,
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INSTRUCTIONNO. 25
Deadly weapon means any firearm, whether loaded or unloaded, weapon, device, or
instrument, which under the circumstances in which it is used, attempted to be used, or

threatened to be used, is readily capable of causing death or substantial bodily injury,
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INSTRUCTION NO, 2
A substantial step is conduct which strongly indicates a criminal purpose and which is

more than mere preparation.
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INSTRUCTION NO. 277

To convict the defendant of the ctime of attempted robbery in the first degree as charged
in Count II, each of the following elements of the crime must be proved beyond a reasonable
doubt:

(1) That on or about the 23rd day of October, 2004, the defendant did an act which was a
substantial step toward the commission of robbery in the first degree;

(2) That the act was done with the intent to commit robbery in the first degree; and

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if after weighing all the evidence you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 2.8

A person commits the crime of robbery in the second degree when he or she commits

robbery.

BRB21
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INSTRUCTION No. _ 2.9
To convict the defendant of the crime of attempted robbery in the second degree, each of
the following elements of the crime must be proved beyond a reasonable doubt:
(1)  That on or about the 23rd day of October, 2004, the defendant did an act which
was a substantial step toward the commission of robbery in the second degree;

(2)  That the act was done with the intent to coromit robbery in the second degree;

and
(3)  That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.
On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 20
A person commits the crime of kidnapping in the first degree when he or she

intentionally abducts another person with intent to hold the person as a shield or hostage.
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INSTRUCTIONNO. 3 |

Abduct means to restrain a person by using or threatening to use deadly force.
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INSTRUCTIONNO. 22
Restraint or restrain means to restrict another person’s movements without consent and
without legal authority in a manner which interferes substantially with that person's liberty.

Restraint is without consent if it is accomplished by physical force, intimidation or deception.
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INSTRUCTION NO. 33
To convict the defendant of the crime of kidnapping in the first degree as charged in
Count III, each of the following elements of the crime must be proved beyond a reasonable

doubt:

(1) That on or about the 23rd day of October, 2004, the defendant intentionally abducted

another person;

(2) That the defendant abducted Angel Benson with intent to hold the person as a shield
or hostage, and

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other haﬁd, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. _ 21
A person comumits the crime of kidnapi)ing in the second degree when he or she

intentionally abducts another person.
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INSTRUCTION NO. 25

To convict the defendant of the crime of kidnapping in the second degree, each of the

following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 23rd day of October, 2004, the defendant intentionally
abducted Angel Benson; and

(2)  That the acts occurred in the State of Washington,

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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Case Number: 04-1-04983-2 Date: January 22, 20
SeoriallD: 5TEFETEG-F20D-AA3E-SEQ3F12D8CI0270E
Digitally Certified By: Kevin Stock Plerce County Clerk, Washington

INSTRUCTION NO. _3(>

A person commits the crime of unlawful imprisonment when he or she knowingly

restrains another person,
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Case Number: 04-1-04883-2 Dalte: January 22, 2010
Serialil: 57EFETEG-F20D-AAIE-BEQ3F12DBCARC2TOB
Digitally Certified By: Kavin Stock Plerce County Clerk, Washington

INSTRUCTION NO. _ 3"7

To convict the defendant of the crime of unlawful imprisonment, each of the following

elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 23rd day of October, 2004, the defendant knowingly
restrained Angel Benson;

" (2)  that such restraint was without Angel Benson’s consent;

(3)  That such restraint was without legal authority; and

{4)  That the acts occurred in the State of Washington,

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.



5432 S£-18-2865 Bea4r

Case Numbor: 04-1-04883-2 Date: January 22, 2010 ’
SeriallD: 57EFETEG-F20D-AAIE-5E03F12DACSC270B .
j Digitally Cerlified By: Kevin Stock Pierce Gounty Clerk, Washington

INSTRUCTION NO. 33
A person commits the crime of obstructing a law enforcement officer when he willfully

hinders, delays, or obstructs any law enforcement officer in the discharge of the law enforcement

officer’s official powers or duties.



5494 S5-18/2886 B0a4z

Case Number: 04-1-04883-2 Date: January 22, 2010
SerialiD: BTEFETEG-F20D-AA3E-SEGIF12D8C8CRT70B
Digitally Certified By: Kavin Stock Pierce County Clerk, Washington

INSTRUCTIONNO, 29

A person acts wilifully when he or she acts knowingly.
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Case Number: 04-1-04983-2 Dats: January 22, 2010
Serialil: 5TEFETEG-F2OD-AAIE-SE03F12D8C8C270B
Dighally Cerlified By: Kevin Stack Plerce County Clerk, Washington

INSTRUCTION NO. _HO
A person knows or acts knowingly or with knowledge when he or she is aware of a fact,
circumstance or result which is described by law as being a crime, whether or not the person is
aware that the f#ct, circumstance or result is a crime.
If a person has information which would lead a reasonable person in the same situation to
believe that facts exist which are described by law as being a crime, the jury is permitted but not
required to find that he or she acted with know)edge,

Acting knowingly or with knowledge also is established if a person acts intentionally.
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Case Number: 04-1-04983-2 Date: January 22, 2010
SerialiD; 5TEFETEG-F20D-AA3E-5EQ3F12DBCEC270B
Digitally Certiflad By: Kevin Stock Pierce County Clerk, Washington

INSTRUCTION NO. 4]

To convict the defendant of the crime of obstructing a law enforcement officer as charged
in Count IV, each of the following elements of the crime must be proved beyond a reasonable
doubt:

(1) That on or about the 23rd day of October, 2004, the defendant wilfully hindered,
delayed, or obstructed a Jaw enforcement officer in the discharge of the law enforcement
officer’s official powers or duties;

(2) That the defendant knew that the law enforcement officer was discharging official
duties at the time;

(3) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.
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Case Number: 04-1-04883-2 Date: January 22, 2010
BeriallD; STEFETES-F20D-AA3E-5E03F12DBCB02T0B
Digltally Certlfle By: Kevin Stock Plerce County Clerk, Washington

INSTRUCTION NO. _"12:

As jurors, you have a duty to discuss the case with one another and to deliberate in an
effort to reach a unanimous verdict, Each of you must decide the case for yourself, but only after
you consider the evidence impartially with your fellow jurors. During your deliberations, you
should not hesitate to re-examine your own views and change your opinion if you become
convinced that it is wrong, However, you should not change your honest belief as to the weight
or effect of the evidence solely because of the opinions of your fellow jurors, or for the mere

purpose of returning a verdict.
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Case Number: 04-1-04883-2 Date; January 22, 2010
Serfalil)y: B5YEFETEG-F20D-AAZE-SEQIF12DECEC2TOB
Digltally Certifisd By: Kevin Stock Plerce County Clerk, Washington

INSTRUCTIONNO. 4 5

Upon retiring to the jury room for your deliberation of this case, your first duty is to
select a presiding juror. It is his or her duty to see that discussion is carried on in a sensible and
orderly fashion, that the issues submitted for your decision are fully and fairly discussed, and that
every juror has an opportunity to be heard and to participate in the deliberations upon each
question before the jury.

Yon will be furnished with all of the exhibits admitted in evidence, these instructions, and
ten verdict forms: 1A, 1B, 1C, 1D, 2A, 2B, 3A, 3B, 3C, and 4A.

When completing the verdict forms, you will first consider the crime of assault in the first
degree as charged in Count 1. If you unanimously agree on a verdict, you must fill in the blank
provided in verdict form 1A the words "not guilty" or the word "guilty," according to the
decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in Verdict
Form [ A,

If you find the defendant guilty on verdict form 1 A, do not use verdict forms 1B or 1C or
1D. If you find the defendant not guilty of the crime of assault in the first degree, or if after full
and careful consideration of the evidence you cannot agree on that crime, you will consider the
lesser crime of assault in the second degree, If you unanimously agree on a verdict, you must fill
in the blank provided in verdict form 1B the words "not guilty” or the word "guilty," according
to the decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in
Verdict Form 1B,

If you find the defendant guilty on verdict form 1B, do not use verdict form 1C. If you
find the defendant not guilty of the crime of assault in the second degree, or if after full and

careful consideration of the evidence you cannot agree on that ctime, you will consider the lesser



Case Numbor: 04-1-04983-2 Date: January 22, 2010
SeriallD: BTEFETEG-F20D-AA3E-SEN3F12D8CHC2TOB
Cigitally Certified By: Kevin $togk Pierce County Clerk, Washington

crime of assault in the third degree. If you unanimously agree on a verdict, you must fill in the
blank provided in verdict form 1C the words "not guilty" or the word "guilty,” accordiﬁg to the
decision you reach,

If you find the defendant guilty on verdict form 1C, do not use verdict form 1D. If you
find the defendant not guilty of the crime of assault in the third degree, or if after full and careful
consideration of the evidence you cannot agree on that crime, you will consider the lesser crime
of assault in the fourth degree. If you unanimously agree on a verdict, you must fill in the blank
provided in verdict form 1D the words "not guilty" or the word "guilty,” according to the
decision you reach,

If you find the defendant guilty of the crime of assault but have a reasonable doubt as to
which of two or more degrees of that crime the defendant is guilty, it is your duty to find the
defendant not guilty on verdict form 1A and to find the defendant guilty of the lowest degree of
assault for which you unanimously agree that the defendant is guilty.

You will next consider the crime of attempted robbery in the first degree as charged in
Count II, If you unanimously agree on a verdict, you must fill in the blank provided in verdict
form 2A the words "not guilty" or the word "guilty," according to the decision you reach. If you
cannot agree on a verdict, do not fill in the blank provided in Verdict Form 2A.

If you find the defendant guilty on verdict form 2A, do not use verdict form 2B. If you
find the defendant not guilty of the crime of attempted robbery in the first degree, or if after full
and careful consideration of the evidence you cannot agree on that crime, you will consider the
lesser crime of attempted robbery in the second degree. If you unanimously agree on a verdict,

you must fill in the blank provided in verdict form 2B the words "not guilty” or the word

5494 571872288 Q6847
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SeriallD: 57EFETES-F20D-AA3E-BEQ3F{2D8C8C270B
Digltally Certified By: Kevin Siock Pierce County Clark, Washington

"guilty," according to the decision you reach. If you cannot agree on a verdict, do not fill in the
blank provided in Verdict Form 2B.

If you find the defendant guilty of the crime of attempted robbery but have a reasonable
doubt as to which of two or more degrees of that crime the defendant is guilty, it is your duty to
find the defendant not guilty on verdict form 1A and to find the defendant guilty on verdict form
2B,

You will first consider the crime of kidnapping in the first degree as charged in Count ITI,

If you unanimously agree on a verdict, you must fill in the blank provided in verdict form 3A the

- words "not guilty" or the word "guilty," according to the decision you reach. If you cannot agree

on a verdict, do not fill in the blank provided in Verdict Form 3A.

If you find the defendant guilty on verdict form 3A, do not use verdict forms 3B or 3C.
If you find the defendant not guilty of the crime of kidnapping in the first degree, or if after full
and careful consideration of the evidence you cannot agree on that crime, you will consider the
lesser crime of kidnapping in the second degree. If you unanimously agree on a verdict, you
must fill m the blank provided in verdict form 3B the words "not guilty” or the word "guilty,"
according to the decision you reach. If you cannot agree on a verdict, do not fill in the blank
provided in Verdict Form 3B, |

If you find the defendant guilty on verdict form 3B, do not use verdict form 3C. If you
find the defendant not guilty of the crime of unlawful imprisonment, or if after full and careful
consideration of the evidence you cannot agree on that crime, you will consider the lesser crime
of unlawful imprisonment. If you unénimously agree on a verdict, you must fitl in the blank

provided in verdict form 3C the words "not guilty" or the word "guilty," according to the

decision you reach.
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Case Number: 04-1-04983-2 Date: January 22, 2010
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Digltally Certifisd By: Kevin Stock Plerce County Clerk, Washington

You will next consider the crime of obstructing a law enforcement officer as charged in |
Count 1V, If you unanimously agree on a verdict, you must fill in the blank provided in verdict
form 4A the words "not guiity” or the word "guilty," according to the decision you reach,

Since this is a criminal case, cach of you must agree for you to return a ve‘rdict. ‘When all
of you have so agreed, fill in the proper form of verdict or verdicts to express your decision, The
presiding juror will sign it and notify the judicial assistant, who will conduct you into court to

declare your verdict,
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State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SerialiD: STEFETEG-F20D-AASE-SEQ3F12DBC8C270B containing 49 pages
plus this sheet, is a true and correct copy of the original that is of record in my
office and that this image of the original has been transmitted pursuant to
statutory authority under RCW 5.52.050. In Testimony whereof, | have
electronically certified and attached the Seal of said Court on this date.

t||ill‘ll;,

\

53 g
= 5
Kevin Stock, Pierce County Clerk S %ﬁ-
By /S/Chris Hutton, Deputy. r, Rpge
Dated: Jan 22, 2010 1:29 PM !

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https://
Wwww.co.pierce.wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,
enter Serialil}: S7EFETES-FR0O0D-AASE-SE03F12DBC8C270B.

The copy associated with this number will be displayed by the Court.
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Declaration of John Hillman



NO, 39700-5-11

COURT OF APPEALS, DIVISION I
OF THE STATE OF WASHINGTON

In re the Personal Restraint Petition of:
DECLARATION OF
: JOHN HILLMAN

Edward Michael Glasmann, Petitioner

JOHN C. HILLMAN declares under penalty of perjury:

1. I am an assistant attomey- general for the state Attorney
General’s Office (AGO). 1 began employment with the AGO on January
16, 2007,

2, Prior to working for the AGO, 1 was employed as adeputy
prosecuting attorney for Pierce County from October 1995 to January 12,
2007, January 12, 2007, was my last day of work as a deputy prosecutor
for Pierce County. ..

3. On_ January 12, 2007, I transferred files I had created and
saved on the Pierce County computer network to either a CD or flash drive
tﬁat Itook with me when I left Pierce County.

4, When I began work at the AGO in January 2007, I
transferred my Pierce County files to the AGO computer network.

5. During my time as a deputy prosecutor for Pierce County I

was assigned to prosecute the Pierce County Superior Court matter of



State of Washington v. Edward Michael Glasmann, #04-1-04983-2, 1
recall that State v. Glasmann was ultimately tried before the Honorable
Beverly Grant. I prepared the case for trial and tried the case for the State,

6, I prepared PowerPoint' slides to use as visual aids during
my closing argument in State v. Glasmann. 1 projected the slides onto a
screen in the courtroom during my closing argument, I advanced the
slides by use of a wireless presenter while I gave my closing argument.
Some of the slides included copies of photograiohs that were admitted as |
exhibits. 1 did not use any photographs that were not admitted during the
trial. I recall that 1 also plf;yed andio clips from the audio of a 911
recording that was admitted as substantive evidence; and may have played
audio clips of recorded phone calls from the Pierce County Jail which
recorded De_fendant speaking to the victim of the crimes charged, Angel
Benson,

7. I do not recall whether or not I printed out the PowerPoint
slides and made them part of the trial record. I have viewed Pierce
County’s online records of the court file from this case and the slides are
not shown as part of the trial court record.

8. When Pierce County first obtained PowerPoint and made it

available to deputy prosecutors, it was not initially my practice to make

! Microsoft PowerPoint is a software program where demonstrative slides can be +
created,



the slides part of the record as they are purely demonsirative and no
different then writing something on butcher paper or a
blackboard/whiteboard during cldsing argument, which would not
normally be preserved. Showing slides of the photos admitted during trial
is no different then holding up the exhibit and showing it to the jury during
closing argument. The words I use on my PowerPoint slides are no
different then the words 1 would utter to the jury during closing without
use of PowerPoint. PowerPoint slides are simply a visual aid used to
assist the lawyer during his/her closing argument and to make the closing
argument more presentable to the jury.

| 9. Attached to this declaration are 78 printed PowerPoint
slides from a saved computer file entitled “Glasmann.ppt”. This is a file I
saved when I left Pierce County on January 12, 2007, and which I resaved
to the AGO computer network when I arrived later in January 2007.

10.  Also attached to this declaration are 52 printed PowerPoint
slides from a saved computer filed entitled “Glasmann2,ppt”, This is a file
I saved when I left Pierce County on January 12, 2007, and which I
resaved to the AGO computer network when I arrived later in January
2007,

11. It is my belief that the 78-slide file, Glassman.ppt, was the

initial draft of my PowerPoint closing that I created prior to trial, or at



least prior to the téstimony of Angel Benson, as it does not reference
discrepancies between the statements Angel Benson gave prior to trial and
her frial testimony. Nor does it reference Glasmann’s trial testimony, I
would not have known their testimony before the trial started as I could
not interview the defendaﬁt prior to trial and Benson was an unco-operative
witness who did not want to testify,

12, Itis n~;y belief that “Glasmann2.ppt” was an edited and
revised version of the “Glasmann.ppt™ closing argument [ originally
drafied. Glassman2.ppt was created mid-trial after Benson and Glasmann
testified. 1 know this because Glasmann2.ppt includes information that
came from the trial itself (Benson’s testimony, Glasmann’s testimony).

Glasmann2.ppt is also the shorter version: 78 slides makes for a

lengthy closing argument and I likely pared down the original slide show
presentation to 50+ slides and saved it as “Glasmann2”,. It is not unusual
for me to create a PowerPoint slide show to use during closing argument,
but then pare it down considerably before closing argument so that my
closing argument is not unduly lengthy. “Glasmann2” fits this profile.
13. 1 believe “Glassmann2.ppt” was the version of the
PowerPoint presentation that was used during my closing argument.
14, State’s counsel Mr. Roberts, Deputy Prosecuting Attorney

for Pierce County, has informed me that the Petitioner appended a copy of



a slide that is purported to be from my closing argument. This slide shows
the defendant’s booking photo (which was admitted as an exhibit) with the
word “GUILTY™ across it.

I have tried a lot of cases and created many PowerPoint closing
argument presentations, I do not remember all of them, but I do have a
vague recollection of creating the aforementioned slide of Glasmann’s
booking photo with the word GUILTY across it. Furthermore, I must
have created it or it wouldn’t exist.

I cannot recall -with certaintf if that slide was used in closing
argument. [t would not be unusual for me to create such a slide to use as a
conclusion to a closing argument,

15.  Mr, Roberts further advisca me that Petitioner states in his
PRP that he obtained copies of PowerPoint slides I created (which may or
may not be the ones used during trial) via a public disclosure request. I
am assuming that the public disclosure request was to the Pierce County
Prosecuting Attorney’s Office and the printed slides Petitioner obtained
are from the trial file maintained and stored by the Pierce County
Prosecutor’s Office,

I have not had the opportunity to inspect my trial file prior to this

declaration. Pierce County’s file is archived. Today is my last day in the



office as I am leaving for Republic, WA for three weeks to try a ctiminal
case and 1 cannot review my Glasmann trial file prior to leaving,

16, The fact that the booking photo slide is not present in
Glasmann2.ppt leads me to believe that I may have deleted it from the
presentation I used during closing argument. The only reason 1 would
print PowerPoint slides from a closing argument would be to file them
with the court. The slides‘I printed out and stored in my trial file
(presuming that these are what Petitioner has) may not have been used at
trial. The fact that I printed these slides but did not file them with the
court leads me to believe that the slides in my trial file are not the ones I
used during closing argument. The fact that I did not file the printed slides
from my trial file leads me to believe that I did not file them becanse those
were not the slides [ used at trial.

However--four years have passed and I have tried many cases
since State v. Glasmann. I cannot state with absolute certainty which set
of slides are the ones actually used in the courtroom without looking at
what is stored in my trial file,

17. My best recollection is that the version I have saved as
“Glasmann2.ppt” was what 1 used at trial. 1 believe this because
Glasmann? is the last version I saved. If that is the case, I must have

deleted the booking photo of Glasmann with the word GUILTY on it.



If my recollection is faulty, and Petitioner has the version that was
actually used at trial, I must have added the booking photo slide in the
courtroom right before closing argument (which would have been
possible), but failed to save the revised presentation following the closing
argument. I cannot state with certainty which occurred but believe from
the materials T have reviewed, and my 4-year-old memory, that
Glasmann? is what [ used in court.

DATED this 22™ day of January, 2010, at Seattle, Washington.

A
JBHN C. HILLMAN, WSBA #25071
ssistant Attorney General
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“YOU JUST BROKE OUR LOVE”"

STATE V. EDWARD
MICHAEL GLASMANN

INSSAULT 1°
IATTEMPTED ROBBERY
IKIDNAPPING 1°

10BSTRUCTING LAW ENFORCEMENT

COUNT | COUNT I

AASSAULT 1° 1ATTEMPTED ROBBERY 2°

- Inteniionally assaulted Angel Benson

— With intent to commit Robbery 2°
15teal by use or threatened use of force

—With intent to cause great bodily harm

— Take a substantial step towards committing

- By force or means likely to produce great Robbery 2
bodily harm or death

COUNT 1l

NKIDNAPPING 1°

COUNT IV

10BSTRUCTING A LAW ENFORCEMENT
OFFICER

— Intentionally = i Angel Benson

— Willfully chstruct, hinder, or delay
- With intent to hold Angel Benson as a

fely 1€ — a law enforcement officer




ASSAULT 1°

1ntentionally assaulted Angel Benson
— Photographs
~811 tape
— Erika Rusk
— Phone recordings
— Angel Benson

WHAT IS AN ASSAULT?

1*An assault is an intentional touching or
striking of ancther person that is harmful
or offensive . . ”

I Getting beat up and run over by a car is
harmful or offensive

DID THE DEFENDANT DRIVE
OVER ANGEL INTENTIONALLY?

2 INTENTIONAL 1 ACCIDENT
— Hitting har -~ Stopped right away?
— Punching her — Rendered aid?
- Kicking her ~ Called for help?
- Strangling her 1"l don't give a fuck”
— Yelling at her — Remorseful?
— Threw herinto car
— Held by hair
— Drove over muliiple
times
- Hanging out of car

INJURIES

1 “He was beating the
hell out of his
girlfriend . . . ©

{Erika Rusk)

INJURIES

i Angel Benson clearly
assaulted

What was happening right before
defendant drove over Angel . . .

1" .. you were beating
the crap out of me!”




INJURIES

1 Bruising on legs

1 Defendant drove over
legs multiple times

1 This was not an
accident

911 call

Erika Rusk described the events
PR VW

ANGEL BENSON

1Defendant was very angry

-1Defendant intentionally assaulting her
immediately prior to running her aver

1 Defendant’s car drove over her leg

INJURIES

1 Bruising on right leg
above and below
knee

1 Angel's leg was run
over multiple times

I Multiple times =
Intentional

911

“| got a man that is beating the crap out of b
“He’s running her ovarin his car!”
“He was . . . beating the hell out of his girlfriend”

"He ran aver her with his tire, kept it on top of t spinning it,
spinning il, and spinning it, running-her over a 25’

“We saw him punching and hitting her profusely”

“He spun on top of her and -

PHONE RECORDINGS

. You were haating the f--- out of me!”
. You wanted me f---in" dead that night”

1., . You were going to f---in" kill me. Don't
say you weren't.”




ASSAULT 1°

DEFENDANT'S ACT OF RUNNING
OVER ANGEL BENSON'S LEG WAS

GREAT BODILY HARM

1*“Great bodily harm means bodily i |nJury
that creates a probability of death, 3.2
which causes significant serious
permanent disfigurement, ¥} that causes
a significant permanent loss or impairmenit
of the function of any bedily part or organ

ASSAULT 1°

1 State must prove assault committed “with
intent to cause i
death.”

1WHAT IS "GREAT BODILY HARM"?

INTENT TO CAUSE GREAT
BODILY HARM

1EVIDENCE

— DEFENDANT DROVE A CAR OVER A
HUMAN BEING

- DEFENDANT DROVE OVER ANGEL
BENSON'S LEG MULTIPLE TIMES

EVIDENCE

"1Defendant was very angry

1 Defendant seriously assaulted Angel
Benson immediately prior to running her
over

1Why else would you run scmeone over
with a car mulfiple fimes?




EVIDENCE OF INTENT TO CAUSE
GREAT BODILY HARM

1911 CALL

1ERIKA RUSK
TANGEL BENSON
1PHOTOGRAPHS
1DR. EGGEBROTTEN

ANGEL BENSON

1 Defendant very angry
"1 Car was on top of her leg

1Believed defendant was trying to kill her
{recordings)

1l.eg and pelvic area STILL NUMB in 2006

WHERE WAS CAR?

‘10ON ANGEL BENSON'S LEG

10N OR NEAR HER HIP/PELVIC ARE

911 CALL

1a

out of the car.”

PHOTOGRAPHS

DR. EGGEBROTTEN

1 Car vs. Parson:
— saricus injuries
1leg
— Could break
- Arteries
— Internal bleeding
1 Abdomen
— Organs present
— De&ath or serious injury




ASSAULT 1°

STATE'S BURDEN;

Prove that defendant used force or means

‘ o produce great bodily harm
or death.

ASSAULT 1°

ONLY HAVE TO PROVE THAT THE
FORCE OR MEANS USED BY THE

DEFENDANT WAS ~ ' - TO
RESULT IN GREAT BODILY HARM

COMMON SENSE

I RUNNING SOMEONE OVER WITH A CAR IS
FORCE OR MEANS LIKELY TO CAUSE
GREAT BODILY HARM OR DEATH

I SPINNING TIRES ON TOP OF, OR CLOSE TG,
ANY PART OF A PERSON'S BODYIS FORCE
OR MEANS LIKELY TO CAUSE GREAT
BODILY HARM OR DEATH

ASSAULT 1°

DEFENDANT ACTUALLY CALISED
GREAT BODILY HARM

FORCE OR MEANS LIKELY TO
CAUSE GREAT BODILY HARM

-1EVIDENCE

— COMMCN SENSE

- 911 CALL

- ERIKARUSK

-~ DR. EGGEBROTTEN

911 CALL

1oHes iomning b




ERIKA RUSK ERIKA RUSK

1She told you what she saw 1911 CALL

1Jury is sole judge of credibility — Told 911 operator what defendant was doin
A5 AL e

— Why would she make this up?
¥ p 1NG time 1o stop and think

ERIKA RUSK ERIKA RUSK

INO MOTIVE TO LIE " 18he called 911 for ; : LRSS FIHANG

- Doesn't know Angel Bensen — Saw defendant “beating the hall” out of a
defenseless woman
— Doesn't know the defendant

— Saw defendant intentionally drive his car on
- Didn't want to be involved top of a helpless woman

~ Gets nothing out of her testimony

DR. EGGEBROTTEN ' DR. EGGEBROTTEN
-hoéspital

“1Cars seriously injure people when they 1 Defendant ran over

. Angel Benson more
strike or run cver them than once

1Even driving over the leg can be serious 1 Gravity did not cause
injuries above the 4 days later
knee

-1 Driving over the abdomen can be serious

if not fatal 1 Tires ran over leg
multiple times




MULTIPLE TIMES OVER LEG =
INTENT TO CAUSE GREAT ASSAULT 1°
BODILY HARM

1 First time = might have EVIDENCE
been unintentional +

1 Second and third times

COMMON SENSE
+

LAW

COUNT I ROBBERY 2°

1 ATTEMPTED ROBBERY 2° 11 ELEMENTS

1. Intent to commit Robbery 2° 1. Take property of another

2. Take a "substantial step” towards 2. By use or threatened use of force
committing that crime

ATTEMPTED ROBBERY 2° ' ROBBERY 2°

" ntent to commit Robbery 2 ? 1 Motive to steal car?

1 Cars in parking lot--what was defendant — Knew just committed sericus crime against
going to do? Angel Benson

— “just looking for something?” — Knew pclice were trying to apprehend him

(]}

— Trying to steal them?




ROBBERY 2°

ATTEMPTED ROBBERY 2°

1 Use or threatened use of force? 1SUBSTANTIAL STEP

1 Threat of force

— Yells “I have a gun™ loud enough for all to hear
1 Use of force

- SHOVES OWNER OUT OF THE WAY

ATTEMPTED ROBBERY °

1 Defendant intended to steal car
11 Defendant threatened use of force

11 Defendant used force

COUNT I

— Shoved owner of car

— Got inte car and tried to start it

ATTEMPTED ROBBERY 2°

INTENT TO COMMIT ROBBERY 2
+

SUBSTANTIAL STEP

COUNT 1l

KIDNAPPING 1°

1. Intentionalty abduct Angel Benson

2. To use as shield or hostage




KIDNAPPING 1°
1 ABDUCT 1 Evidence

— Testimony of

1. "Restrain” a person ” )
police officers

2. By use ar threatened use of deadly force — VIDEQ

USE OR THREATENED USE OF USE OR THREAT OF USE OF
DEADLY FORCE : DEADLY FORCE

TEVIDENCE 1 ANGEL BENSCN
— Angel Benson
— Police officers
— Videc
— DPr. Eggebrotten

— Defendant had arm around throat
— GCould not breathe

— Totd defandant on recordings:
going to t---in" kilf me. Don't say you weren'l”
nted me f---in' dead that night”

USE OR THREAT OF USE OF
DEADLY FORCE

1POLICE

-~ Defendant: “1f fiill

o
e,

"1 Defendant holding
Angel Benson ina
“slegper” or “choke”
hold

A PICTURE PAINTS A THOUSAND WORDS




DR. EGGEBROTTEN

1 Only slight pressure
on neck necessary to
cut off airway

1 Pressure significant
enough to restrict
airway will not always
leave a mark

KIDNAPPING 1°

1TABDUCT = PROVED

CINTENT TO USB1AS A SHIELD OR
OGS TAGET?

USE AS SHIELD OR HOSTAGE

‘1 EVIDENCE

~ Teslimony of police
oflicers

- Video

ABDUCT

1 Angel restrained
— Cannot be disputad
1 Deadly force
— Used
! Restricted airwvay
— Threatened
11 kil her
1 Restricted airway

USE AS SHIELD OR HOSTAGE?

USE AS A SHIELD

1 POLICE

- Defendant had control
of Angel Benson

— Defendant positioning
Benson

— Benson's body
between defendant
and guns

11



USE AS A SHIELD
1VIDEO

— Defendant physically
gains control of
Benson

— Defendant positions
Benson

INTENT TO USE AS A HOSTAGE
IMOTIVE

— DEFENDANT IS DESPARATE
Knows he beat up Angel Benson
1Knows he Intentionally drove over Angel Benson
1Knows he threaiened to shoot Officer Bults
1Knows he tried o steal cars
TKNOWS HE WILL BE ARRESTED AND JAILED

- DEFENDANT: ‘How can | get out of this?”

INTENT TO USE AS A HOSTAGE

1 POLICE
— DEFENDANT:

— Every officer present considered this a
“hostage” situation.

INTENT TO USE AS A HOSTAGE

1EVIDENCE

— Defendant has motive
— Testimony of police officers

- \VIDEO

MOTIVE

TAKE A HOSTAGE AND HOPE FOR THE BEST

12



KIDNAPPING 1°

Intenticnally abducted Angel Benson
+

With intent to use as shield or hostage

OBSTRUCTING POLICE

1'Wilfully obstruet, hinder, ar delay

1EVIDENCE
— Testimony of police
- Video

LAW ENFORCMENT OFFICERS

1NO DISPUTE

— All invelved are police officers
1 0Officer Butts
10fficer Borchardt
15ergeant Eakes
10thers

COUNT IV

TOBSTRUCTING A LAW ENFORCMENT
OFFICER

— Wilfully hinder, delay, or obstruct

— A law enforcement officer

OBSTRUCT, HINDER, DELAY

1Police are frying lo arrest defendant

1Defendant ignores commands

1 Defendant fights w/ police

COUNT IV: OBSTRUCTING

13



STATE V. EDWARD
MICHAEL GLASMANN

IASSAULT 1¢
IATTEMPTED RCBEERY
IKIDNARRING 17

10RSTRUCTING LAW ENFORCEMENT

COUNT

1ASSAULT 1°

- Intentionally assaulted Angel Benson
— With intemi to cause great bodily harm

— By force or means | ' to produce great
bodiiy harm or deat

COUNT Il

1 KIDNAPPING 1°

— Intentionally :iiucizd Angel Benson

intent to hold Angel Banson as a

*YOU JUST BROKE OUR LOVE”

COUNTII

1ATTEMPTED ROBBERY 1°

— With intent to commit Robhery 1°
18leal by use or threatened use of force

—Take a substantial step towards committing
Robbery 1°

COUNT IV

1 OBSTRUCTING A LAW ENFORCEMENT

OFFICER

— Willfully obstruct, hinder, or delay

—a law enfercement officer




INJURIES

1 "He was beating the
hell out of his
girlfriend ... "

[Erika Rusk)

INJURIES

1 Angel Benson clearly
assaulted

ASSAULT 1°

1 State must prove assault commltted ‘with
intent fo cause «17 A Hhor
death.”

1By means 7.\ 1Y to cause great bodily
harm . . .

WHAT IS AN ASSAULT?

1"An assault is an intentional touching or

striking of another person that is harmful
or offensive ., "

1 Getting beat up and run over by a car is
harmful or offensive

What was happening right before
defendant drove over Angel . . .

1" .. you were heating
the crap out of me!”

GREAT BODILY HARM

tnstruction No.

:1"Great bodily harm means bodily i |njury
that creates a probability of death, ¢
which causes significant serious
permanent disfigurement, ¢ % that causes
a significant permanent loss or impairment
of the function of any bodily part or argan




911 DR. EGGEBROTTEN

“1 got @ man thal is beating the crap out of his woman” 1 Car vs. Person:

“He’s running her over in his carl” — serious injuries
“He was . . . beating the hell out of his girlfriend” 1 Leg
~ Could break

“He ran over her with his tire, kept it on top of her, and spianing it, .
spinning i, and spinning it, ruaning her aver a few b — Arteries

— Internal bleeding
1 Abdomen

— Organs present

— Death or serious injury

“We saw him punching and hitting her profusely”

“He spun on top of her and

INJURIES INJURIES

1 Bruising on legs I Bruising on right leg

above and below
1 Defendant drove over ) knee
legs multiple times

1 Angel's leg was run
Y This was not an . over multiple times-
accident

1 Multiple times =
Intentional

PHOTOGRAPHS

PHONE RECORDINGS

ou were beating the f--- out of me!”
. You wanted me f---in’ dead that night”

1. . You were going to f---in’ kill me in that
car. Don't say you weren't.”

g




911 CALL

ANGEL BENSON

a4 THEN

— Assauliad at motsl

— Said he would kill her
if she didn't get in car

~ Beal herin lhe car

— Wanted her dead

— Strangled in store

1 NOW
— Minimized ths events
of Cciober 23, 2004
— Claimed she couldn't
remember important
facts

INTENT TO CAUSE GREAT
BODILY HARM

1DEFENDANT DROVE A CAR OVER A
HUMAN BEING

1DROVE OVER HUMAN BEING
MULTIPLE TIMES

DEFENDANT WANTS YOU TO BELIEVE
THIS WAS AN ACCIDENT.

1 INTENTIONAL 1 ACCIDENT
— Hitting her
— Punching her
— Kicking her
- Strangling her
- Yelling at har
— Threw her Into car
— Hsld by hair

— Drove over multipls
times

- Hanging out of car

— Stopped right away?
— Rendarsd aid?
— Remorseful?

— Called for help?
1" don't give a fuck”

WHY WOULD ANGEL MINIMIZE?

1 Guilt trip
— Says he still loves her
— It's her fault if he's convicted

.1 5he’s afraid of the defendant

— How could she not be after what he did 1o her?

— He's frying lo control her just like he did on 10/23/04
1 Phone :
TLall

1 Afraid for her new boyfriend

— "I'm beatin' his fuckin' ass”




DID HE TELL YOU THE TRUTH?

1 DEFENDANT 1 EVIDENCE
~ Did noct assault Angel — Erika Rusk
i Saw what he did
— Dr. Eggebrotten
! Multiple injuries on leg

- *Accidentally™ ran over
Angel
~ Did not restrain Angel - Police officers
in the AM/PM 1 Delendant restrained
Angel
I Used as hoslage/shigld
— "l just wanted to hold — Videotape

her. .. to hug her” | Doesn't lie

GUILTY OF ASSAULT 1°

DEFENDANT

1You are the scle judges of the credibility of
the witnesses

1Did the defendant tell you the truth?

WHY SHOULD YOU BELIEVE
ANYTHING HE SAYS ABOUT THE
ASSAULT?

ASSAULT 1°

EVIDENCE
+

COMMON SENSE

+
LAW



COUNT II COMPLETED ROBBERY 1°

i ATTEMPTED ROBBERY 1° I ELEMENTS

Intent to commit Robbery 1° 1. Take property of another

Take a "substantial step” towards

e _. 2. By use or threatened use of force
committing that crime

3. While armed with what appears to be a
deadly weapon

SUBSTANTIAL STEP? ATTEMPTED ROBBERY 1°

"1 Tried to steal cars
"1 Motive to steal car INTENT TO COMMIT ROBBERY 1
‘1 Threatens force +

- IYeHing “t have a gun” loud encugh for all to SUBSTANTIAL STEP
hear

1Used actual force
~ Shoved owner out of the way

"1Got into car and tried to start it

COUNT Il COUNT Il

't KIDNAPPING 1°

1. Infentionally abduct Angel Benson

2. To use as shield or hostage




KIDNAPPING 1°

! ABDUCT

1. "Restrain” a perscn

2. By use or threatened use of deadly force

USE OR THREATENED USE OF
DEADLY FORCE

TANGEL BENSON
- Defendant had arm around throat
— Could not breathe

- Told defendant on recordings:

1"You were going to f---in’ kill me. Don't say you
weren't”
1"You wanted me f---in' dead that night”

A PICTURE PAINTS A THOUSAND WORDS

RESTRAINT?

1 Evidence

— Testimony of |
police officers & a4 .

— VIDEC

USE OR THREATENED USE OF
DEADLY FORCE
v

1 POLICE
— Defendant: “r°fi iy

hai™

1 Defendant holding
Angel Benson in a
“sleeper” or "choke”
hold

USE OR THREATENED USE OF

DEADLY FORCE
1 Dr. Eggebrotten:

1 Cnly slight pressure
on neck necessary to
cut off airway

1 Pressure significant
enough to restrict
airway will not always
leave a mark



ABDUCT

1 Angel restrained
— Cannot be dispuled

1 Deadly foroe Ly 1Question:

- Used ‘ E i —Did the defendant intend to use Angel as a
iRestricted airway | : T 1) hostage or a shield?
- Threatened : X

1Tl ber o v Rl 1Answer:
'Reslricted airway : gt _Yes.

INTENT TO USE AS A HOSTAGE USE AS SHIELD OR HOSTAGE?

1 Knows he beat up Angel Benson 1 EVIDENCE

-1 Knows he intentionally drove over Angel Benson

-1 Knows he threatened to shoot Officer Butts ~ Testimony of palice
‘1 Knows he tried to steal cars officers

1 KNOWS HE WILL BE ARRESTED AND JAILED - Video

— DEFENDANT: "How can | get out of lhis?”

MOTIVE

TAKE A HOSTAGE AND HOPE FOR THE BEST




KIDNAPPING 1°

Intentionally abducted Anget Bensan
+

With intent to use as shield or hostage

OBSTRUCTING

1 Wilfully hinder, delay, or obstruct
— Police are trylng to arrest defendant
- Defendant ignores commands
- Defendant fights wf police

1A law enforcement officer

— Officer Butts
— Officer Borchardt
— Sergeant Eakes

COUNT IV

JOBSTRUCTING A LAW ENFORCMENT
OFFICER

— 1. Wilfully hinder, delay, or chstruct

— 2. A law enforcement officer

COUNT IV: OBSTRUCTING
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IN THE COURT OF APPEALS
OF THE STATE OF WASHINGTON
DIVISION 11

STATE OF WASHINGTON,

Respondent, NO. 39700-5-11
\Z DECLARATION OF THOMAS

, ROBERTS

EDWARD GLASMANN

Appellant.

I, Thomas C. Roberts, declare under penalty of perjury under the laws of the State

of Washington, the following is true and correct;

1. That I am the deputy prosecuting atforney assigned this case for the

Appellate Unit of the Pierce County Prosecutor's Office,

2. I assembled the materials for the Appendices to the State's response to the

PRP.

3. I contacted the trial defense counsel, Robert Quillian, to obtain a declaration

regarding the issues of ineffective assistance of counsel. He submitted the declaration

attached to the State's response. Mr. Quillian brought the declaration to the Prosecutor's

DECLARATION OF THOMAS ROBERTS Office of Prosecuting Attorney

PRP Glasmann Appendix declar.doc
Page |

930 Tacoma Avenue South, Roem 946
Tacoma, Washington 98402-2171
Main Office; (253) 798-7400
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Office late in the afternoon of January 15, Because he had forgotten to sign it, the
declaration was not available until January 21,

4, As [ was assembling the Appendices, I looked for the Powerpoint slides that
are another topic of the PRP. 1 enquired of the Pierce County Clerk's Office to find out if
the slides were in the evidence vault. The vault clerk examined their records and found that
the slides are not in evidence.

5. I contacted John Hillman, the former deputy prosecuting attorney, regarding
the Powerpoint slides. He provided copies of the slides which are found in a separate
appendix. He also provided a declaration regarding the slides and his use of them.

6. I contacted Mr'. Quillian regarding the Powerpoint presentation in the
prosecutot’s closing, He had no specific recollection of the slides in the PRP Appendix H
8-10 being used in closing.

Dated: January 22, 2010

Signed at Tacoma, WA,

Thomas C. Roberts

Certificate of Service:

The undersigned certifies that on this day she delivered by U.S. mail

and or ABC-LMI delivery to the attomey of record for the appellant and
appellant c/o his attorney true and correct copies of the decument to which
this certificate is attached. This statement is certified to be true and correst
under penally of perjury of the laws of the State of Washington, Signed at
Tacoma, Washington, on the date below.

Date Signature

DECLARATION OF THOMAS ROBERTS Office of Prosecuting Attorney
PRP Glasmann Appendix declar.doc 930 Tacoma Avenue South, Room 946
Papge 2 Tacoma, Washington 98402-2171

. Main Office: (253) 798-7400
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i © 5495 Lriar2888 ©

Case Number; 04-1-04883-2 Date: January 22, 2010
SerialiD: B85205AF-F20F-6482-D2TASFDBCO694804
Digitally Cerlified By: Kevin Stock Plerce Gourty Clerk, Washington

e —
e

Seav

o10AGRY? 294362 05-40-08
IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE
STATE OF WASHINGTON,
Plaintiff | Cause No, 04-1-04983-2
Vs, EXHIBIT RECORD
GLASMANN, EDWARD MICHAEL,
Defendant
Admitted
Agreed '
P llustrative | oo R’f)c d
No. Description Off | Obj | Published Y
Date Clerk's
D Redacted Off
Reserved o8
Withdrawn
o ‘ Admitted/ :
P 1 .F’I-IOTO - Victim's injuries X N Published 412508 |
' Admitted/
P 2 | PHOTO - Victim's injuries X N Published 4125108 | o
o Admitted/
., . Admitted/
P [ 4 |PHOTO- Victim's injuries X | N | publisheg | 226008 | "
. . Admitted/
P| 6§ |PHOTO- Victim's injuries X | N | poplished | 42508 |~
) ; Admitted/
Pl 6 [PHOTO - Victim's injuries X | N | published | 42508 I
‘e i Admitted/
P 7 | PHOTO - Victim's injuries X N Published 4/25/06 /
P 8 | PHOTO - Victim's injuries X N Admitted | 4/26/06 /
P 9 | PHOTO - Victim's injuries X N Admitted 4/26/08 /
P | 10 | PHOTO - Victim's injuries X N Admitted 4126106 /"“
P 11 | PHOTO - AM/PM Store X N Admitted 4/25/08 / '
P | 12 | PHOTO - AM/PM Store X N | Admitted | 4/26/06 /

EXHIBIT RECORD - 1 Last Updated: 5/8/2006 at 1:57 PM
STATE OF WASHINGTON vs, GLASMANN, EDWARLD MICHAEL, 04-1-04983-2
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5495 S5/18720606 B

114 Case Number: 04-1-04983-2 Date: January 22, 2010

SeriallD: 585205AF-F20F-6452-D2745FDBCA6S4G3A
Digitally Certifiad By: Kevin Stock Pierce County Clerk, Washington

_ Admitted
Agreed )
P llustrative |, . Rebc"'
No. Description Off | Obj | Published m v,
Date Clerk's

D Redacted Off

Reserved Ice

Withdrawn

13 | PHOTO - AM/PM Store
14 1 PHOTOQ - AM/PM Store
15 j PHOTO - AMIPM Store
18 | PHOTO - AM/PM Store
17 | PHOTO - AM/PM Store
18 | PHOTO - AM/PM Store
19 | PHOTO- AM/FPM Store
20 | PHOTO- AM/PM Store
21 | PHOTO- AM/PM Stare
22 | PHOTO- AM/PM Store
23 | PHOTO- AM/IFM Store
24 | PHOTO- AM/PM Store
25 | PHOTO- AM/PM Store

Admitted | 4/25/06
Admitted | 4/25/06
Admitted | 4/25/06

Admitted | 4/25/06
Admitted | 4/25/06
Admitted | 4/25/06
Admitted | 4/25/08
Admitted | 4/25/08
Admitted | 4/25/06
Admitted | 4/25/06
Admitted | 4/25/06

Admitted | 4/25/06

Admiited 4125106
Published | 4/26/06
Admitled | 4/25/06
Publishad | 4/26/08

Admitted | 4/25/06
Admitted | 4/25/06
Admitted | 4/25/06
Admitted 425/06
Admitted | 4/25/06
Admitted 4/25/06
Admitted | 4/25/08

Admitted | 4/25/06

Admitted A125/06
Published | 4/26/06

Admitted | 4/25/06
Admitted | 4/25/06
Admitted | 4/25/06

26 | PHOTOQ- AM/PM Store

27 | PHOTO- AM/PM Store
28 | PHOTQ- AM/PM Store
29 | PHOTO- AM/PM Store
30 | PHOTO- AM/PM Store
31 | PHOTO- AM/FM Store
32 | PHOTO- AM/PM Store
33 | PHOTO- AM/PM Store
34 | PHOTO- AM/PM Store
35 | PHOTO- AM/PM Store Survelllance
36 | PHOTO- AM/PM Store Survelllance
37 | PHOTO- AM/PM Store Survelllance
38 | PHOTO- AM/PM Store Surveillance

w!TD|9]|ovlTwliwiTliov|{Ow;joe|{viw|Oov]l=w|{O|TB}OV]T]|T| V| BVy{W]jO|TO;T|D
Rl I Il XIX]IX]IXiX| X]X|X|X|XIX|X]|X|X|X]>X|Xx|X}]X
zlzlzizlziziziz|lziIziZ|Z|Z2|Z|Z|Z2Z1IZ|2lZ2|2|2jZiZ2 {222

EXHIBIT RECORD - 2 Last Updated; 5/8/2006 at 1:57 PM
STATE QF WASHINGTON vs, GLASMANN, EDWARD MICHAEL, 04-1-04883-2
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Case Number: 04-1-04983-2 Data: January 22, 2010
SerlallD; 885905AF-F20F-8452-D2T45FDBCY69489A

| 5495 S5/18/2885 @

Digitally Certified By: Kevin Stock Pierce Gounty Clerk, Washington

Admitted

Pl livenatve P

0. Description Off | Obj | Published Date Clerk's
D Redacted Office

Resarved -
Withdrawn '

P | 39 | PHOTO- AM/PM Store Survelliance X N Admitted 4125106 /
P | 40 | PHOTO - AM/PM Store Survelllance X | N | Admited | arsi08 | "
P | 41 | PHOTO- AM/PM Store Surveillance X N | Admitted | 472606 |~
P | 42 | PHOTO- AM/PM Store Surveillance X N Admitted | 4/25/08 ed
P | 43 | PHOTO- AMIPM Store Susveillance X | N | Admited | 4/25/08 |
P | 44 | PHOTO- AM/PM Store Survelllance X N | Admitted | 4/26/06 | ~
P | 45 | PHOTO- AM/PM Store Surveillance - X N Admitted | 4/25/06 |
P | 48 | PHOTO- AM/PM Store Surveillance X N Admitted | 4/25/06 | .~
P | 47 | PHOTO- AM/PM Store Survelllance X N Admitted | 4/25/06 Pt
P 1 48 | PHOTO- AM/PM Store Surveillance X N Admitted | 4/25/06 | __—~
P | 49 | PHOTO- AM/PM Store Survelllance X | N | Admitted | 4/26/08 | _—"
P | 50 | PHOTO- AM/PM Store Surveillance X N Admitted | 4/25/06 /
P I 51 | PHOTO- AM/PM Store Survelllance X N Admitted 4125106 e
P 1 62 | PHOTO- AM/PM Store Surveillance X N | Admitted | 4/25/06 [
P | 83 [ PHOTO- AM/PM Store Surveillance X N Admitted | 4/25/06 /
Pt 54 | PHOTO- AM/PM Store Survelllance X N | Admitted | 4/25/06 | _—
P | 56 | PHOTO- AM/PM Store Surveillance X N Admitted 4125106 /
P | 56 [PHOTO- AM/PM Store Survelllance X N Admitted | 4/25/06 /
P | 57 | PHOTO- AM/PM Store Survelllance X N | Admitted | 4/25/06 /
P | 58 | PHOTO- AMIPM Store Survelllance X N | Admitted | 4/25/06 | _—"
P | 59 | PHOTO- AM/PM Store Surveillance X N | Admitted | 4/25/06 |
P | 60 | PHOTO- AM/PM Store Survsillance X N Admitted | 4/25/08 | "
P 1 61 | PHOTO- AM/PM Store Surveillance X N | Admitted | 42508 |
P | 62 | PHOTO- AM/PM Store Surveillance X N Admitted | 4/25/06 /
P | 63 | PHOTO- AM/IPM Store Survelllance X | N | Admitted | ams08 |
P | 64 | ENLARGED PHOTO X Admitted 4125006 | "
P | 65 | 911 CASSETTE TAPE X permied | amsios | —

EXHIBIT RECORD - 3 Last Updated: 5/8/2006 at 1:57 PM

STATE OF WASHINGTON vs. GLASMANN, EDWARD MICHAEL, 04-1-04883-2
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Cass Number: 04-1-04883-2 Dats: January 22, 2010
BeriallD: 585905AF-F20F-6452-D2745FDBCYS9489A

5495 5-19-2808¢6 4

Digitally Certifled By: Kavin Stock Pierce County Clerk, Washington

Admitted
Agreed .
P lustrative |, R‘;" d
No. Dascription Off | Obj | Published Y
Date | Clerk's
D Redacted Offi
Reserved e
Withdrawn
TAPE RECORDED STATEMENT
P'] 8 | TRANSCRIPT OF ERIKA RUSK /
P | 67 | REPORT OF DETECTIVE JOHNSON s
CD OF AUDIO RECORDINGS OF PHONE Admitted] 7
P 168 |caLs X | Y | buplished | 42608 | 7
P | 69 | DRAWING BY WITNESS RUSK e
P | 70 | STEREO FACE PLATE IN PAPER BAG X | N | Admited | 46106 |
P | 71 | ORIGINAL AM/PM VIDEO TAPE e
. Admitedr
P | 72 | EDITED AM/PM VIDEO TAPE X | N | RSeS| 04-25-08 |
Admitied/
b | 73 | PHOTO CORVETTE X Doy | 42508 |
COPY OF EMAIL TO JOHN CAIN FROM
D | 74 | BECKY DURKEE —
POLICE INCIDENT REPORT BY OFFICER
P1 75 | 1IMOTHY BORCHARDT 7
T Admited]
D | 76 | DRAWING BY OFFICER BORGHARDT X | N | e, | 0412608 | -
POLIGE INCIDENT REPORT BY MARK }
P | 77 | eakES —
P| 78 |LETTER TO LOUIE, ANGEL o
P| 79 |LETTERTOA-MARIE "
P | 80 |LETTER TO CARMAN s
P | 81 | LETTER TO DENNIS /
b | sz | POLICE INCIDENT REFORT BY THOM
i STEWART "
P | 83 | MULITCARE HEATLH SYSTEM e
P | 84 | DEFENDANT'S BOOKING INFORMATION o
P | 85 | JAIL CALL DETAIL RECORDS o
SUPPLEMENTAL POLIGE REPORT BY RYAN
Pl 8 |pyamiLTON -~
P | 87 | SEARCH WARRANT e
SUPPLEMENTAL POLICE REPORT BY
D | 8 | josHUA MEYER _ el
D | 89 | BOOKING PHOTO OF DEFENDANT X | N Qj&';'s‘ﬁi‘:, 5106 | —

EXHIBIT RECORD - 4 Last Updated: 5/8/2006 at 1:57 PM
STATE OF WASHINGTON vs. GLASMANN, EDWARD MICHAEL, 04-1-04983-2
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Case Number: 04-1-04983-2 Date: January 22, 2010
BeriallD: BB5S0OSAF-F20F-6452-D2745FDBCI6I489A
Digitally Certified By: Kevin Stock Pleres County Clerk, Washington

State of Washington, County of Pierce ss: |, Kevin Stock, Clerk of the
aforementioned court do hereby certify that the document

SeriallD: 585908AF-F20F-6452-D2745FDBCY69483A containing 4 pages plus
this sheet, is a true and correct copy of the original that is of record in my office
and that this image of the original has been transmitted pursuant to statutory
authority under RCW 5.52.050. In Testimony whereof, | have electronically
certified and attached the Seal of said Court on this date.

NERILE

x\g %UPE /,
:: cé&‘.,‘ o :’P%E_
T ﬁ tel
T 3 d :, - I
s . ST I S~
Kevin Stock, Pierce County Clerk < 'f?;? R N
" % gt{!.ﬂﬁi@é\\
By /S/IBARBARA KNIGHTON, Deputy. @R{JE !
Dated: Jan 22, 2010 3.24 PM Maeypant!

Instructions to recipient: If you wish to verify the authenticity of the certified
document that was transmitted electronically by the Court, sign on to: https://
www.co.pierce. wa.us/cfapps/secure/linx/courtfiling/certifieddocumentview.cfm,
enter SerialiD: 585905AF -F20F-6452-D2745FDBCY69489A.

The copy associated with this number will be displayed by the Court.




