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L INTRODUCTION

Requndent, Washington Attorney General Robert M. McKenna,
excéeded his authority when he joined fhe State of Washington as a
plaintiff in a federal lawsuit challenging the éonstitutionality of federal
health‘reform legislation. Petiti'oner, the City of Séattle, seeks a writ of
mandamus directing the Aftorney General to undo his unauthorized act by
withdrawing the State of Washingtonfrom the federal lawsuit.

| IL. ISSUES PRESENTED

1. | Does the Washington Attorney General have authority to
join the State of Washiﬁgton as a plaintiff in a federal lawsuit over the
objection of the Governor énd without any State agency or officer as a
client?

2. Lacking» such éuthority, should a writ of mandamus_issue
, reciuiring Respondent to undo his unauthorized act. by withdrawing the
State of Washington as a plaintiff from the federal case?

III.. STATEMENT OF TﬁE CASE
A. Féct History. .
Attorney General McKenna joined a complaint on behalf of the

State of Wa‘shingtdn in the United States District Court for the Northern



District of Florida,! challenging the federal Patient Protection and
Affordable Care Act. The caption reads in part, “State of Washington, by
and through Robert M. McKenna, Attorney General of the State of
Washington.” Plaintiff descriptions include, “The State of ‘Washington, by
and through Robert A. [sié] McKenna, Attorney General of Washington,
1S a sovereign staté in the lJnited Slates of America.”

The Attorney General acted unilaterally. No state agency or officer
requested joinder in the Florida case; to the contrary, the Governor, the
State Insurance Commiésioner, the Speaker of the House, and the Majority
Leader of the Senate all objectéd to the Attorney General’s action. Agreed
Statement of Facté, Attachnient 5. Respondent did not seek the Goverrlor’s
‘concurrence before jclining the complaint. Agreed Statefnent of Felcts, p-2,
97. |

The Governor sought to counter the Attdmey General’é inaccurate

allegations® in the Florida case with respect to the impact of healthcare

! State of Florida, et al. v. United States. Dept. of Health and Human Services, et al.,
Case No.: 3:10-cv-91-RV/EMT (N.D.Fla.) (the “Florida case™).

> Agreed Statement of Facts, Attachment 1. _

" 3 An Amended Complaint was filed later that contains the same caption and description
of the party for the State of Washington. Agreed Stmt. of Facts, Attachment 8.

* Allegations in the original Complaint include, for example:

34. None of the Plaintiffs agreed to become a Medicaid partner of the
federal government with an expectation that the terms of its
participation would be altered significantly by the federal government
so as to make it financially infeasible for that state either to remain in
or to withdraw from the Medicaid program.



reform on Washington by: (1) rgduesting that Respondent proceed solely
in his capacity as Attorney General, not on behalf of the State, id.,
Attachment 5; énd (2) seeking the federal court’s permission to file an
arﬁicus brief in the Florida case. Respondent refused the Governor’s
requesf, instead proposing that the State of Washington be both'plaintiff :
and defendant in the‘ Florida case. Id., Attachment 6. The federal district

court denied the Governor’s request to file as amici. Id., Attachment 15.

35. None of the Plaintiffs agreed to become a Medicaid partner of
the federal government with an expectation that the federal government
would increase significantly its control and reduce significantly that
state’s discretion with respect to the Medicaid program. '

39.  The Act greatly alters the federal-state relationship, to the
detriment of the states, with respect to Medicaid programs specifically
and healthcare coverage generally.

41. Those states left with no practical alternative but to participate
in the Act will have to expand their Medicaid coverage to include all
individuals under age 65 with incomes up to 133 percent of the federal
poverty level. The states’ coverage burdens will increase significantly
after 2016, both in actual dollars and in proportion to the contributions
of the federal government.

43. The Act will have an impact on all Plaintiffs and in a manner
similar to its impact on Florida, as described herein by way of example.
51. The Act effectively requires that Florida immediately begin to
devote funds and resources to implement the Act’s sweeping reforms
across multiple agencies of government.

55. Plaintiffs cannot afford the exorbitant and unfunded costs of
participating under the Act, but have no choice other than to participate.



B. Procedural Posture of the Petition
The City of Seattle petitioned this Court to exercise its original
jurisdiction and issue the following writ of mandamus:

Respondent, Attornéy General Robert M. McKenna, is
hereby ordered to file the necessary pleadings in the United

States District Court for the Northern district of Florida to
withdraw the State of Washington from the case of State of
Florida, et al. v. United States Department of Health and
Human Services, et al., Case No. 3:10-cv-91. Respondent

shall comply with this order within ten court days of the
issuance of this writ. '

Attorney General McKenna did not ask for transfer of the Petition
to Superior Court, arguing instead that the ?etition should be dismissed.
Récogﬁizing that there are no factual disputes and that the important legal
issue presented meﬁt_éd exercise of this Court’s original jurisdiction, the
commissionér ruled that.thebPetition should be retained and heard by the
Court. RAP 16.2(d); Ruling on Original Action, pp.4-5. The Attorney
General did ﬁot appeal the Commissioner’s ruling.

IV. ARGUMENT

A. The Court should exercise its original jurisdiction over.
this matter. :

The Court has original jurisdiction in vmandamus as to all State
officers. Const. art. IV, §4. The.Court should exercise its original
jurisdiction in this case (1) to settle the constitutional and statutory limits of
the Attorney General’s authority, (2) correct a mistake that was key to prior

decisions by this Court, and (3) resolve an issue of significant public interest.



This Court is the final authority on issues requiring construction of
the State’s constitution and statutes. State ex. rel. Hartley v. Clausen, 146
Wash. 588, 592, 264 P. 403 (1928). The Attorney General appears to believe
he is authorized unilaterally to make the State a plaiﬁtiff in a federal lawsuit,
broadly interpreting the constitutional and Statutory provisions deﬁning his -
office in'lieu of express statutory authority to undertake such litigation. The
Attorney General further asserts that b'eing an “independently elected
constitutional officer” somehow clothes him in extra-statutory authority to
act unless expressly prohibited by the constitution, statutes, or case law.
Agreed Statement of Facts, Attachment 6, p.2. Oniy this Court can resolve
whether the Attorney General has authority outside of the constitution and
state statutes. |
The Court should also exercise its original juﬁsdiction to revisit prior
decisions fchét relied upon an incorrect version of RCW 43.10.030(1), one of
- the principai statutes regarding the Attorney Ge_neralv. See discussion infra, at
24-26. A key word was dropped ﬁ'om. fhe published version of the statute,
leédmg this Court to construe it to provide far broader authority to the
Attorney General than the correct language would have supported. The
Court should reexamine the meaning of a statute when its prior decisionsA
were “incorrect, through a mistakenA cbnception _of the statute or rule.” In

re Yand’s Estate, 23 Wn.2d 831, 837, 162 P.2d 434 (1945). A lower court



cannot correct this Court’s prior decisions. State v. Gore, 101 Wn.2d 481,
487, 681 P.2d 227 (1984).

Finally, this Court exercises its jurisdiction when a significant public
interest is involved. Washington State Labor Council v. Reed, 149 Wn.2d 48,
54, 65 P.3d 1203 (2003); Heavey v. Murphy, 138 Wn.2d 800, 804, 982 P.2d
611 (1999); City of Tacoma v. O’Brien,.85 Wn.2d 266, 268, 534 P.2d 114
(1975). The public has a significant interest in knowing whether the Attorney
General is authorized to unilaterally make the State a plaintiff in a federal
lawsuit without any agency or officer as a client and over the Governor’s
objections.

B. The Wasbhington Attorney General has only the
authority granted by the Legislature.

Washington’s constitution provides as follows:
The attorney general shall be the legal adviser of the state

officers, and shall perform such other duties as may be
prescribed by law. ' '

Const. art. III, § 21 (emphasis added). Use of the phrése “prescribed by law”
in the constitution rmeans the officer has only the powers granted by the state
legislature. Yelle v. Bishop, 55 Wn.2d 286, 295-96, 347 P.2d 1081 (1959)
(State Auaitor has no common 1aw powers); State ex rel. Winston v. Seattle

Gas & Electric Co., 28 Wash. 488, 497, 68 P. 946 (1902) (Attorney General

has no common law powers).



This Court first considered thé scope and sources of the Attorney
General’s authority in 1902, less than three years after the State’s
constitution took effect. Winston, 28 Wash. 488. The question in that _cba_lse
was whether the Attorney General could bring a quo warranto action against
the Seaﬁle Gas & Electric Co. to determine whether. it had legal grounds to
use city streets for gas pipelines. In response to the Attorney General’s
‘ assertion that he had corﬁmon_ law powers, the Court stated: |

The appellant assumes that the attorney general of this
state, by virtue of his office, is, like the attorney general of
England, clothed with common-law power to institute this
suit, as it was the duty of the attorney general under the
common law to represent the crown in such actions as this,
and that therefore the attorney general of this state on his
own motion can institute this suit. Political power in this
state inheres in .the people, and by constitutional or
statutory authority the exercise of this power in behalf of
the people is delegated to certain officers. In the exercise of
power the officer is controlled by the law theretofore
declared. The attorney general of the state, although
bearing the same title as the attorney general of England, is
not a common-law officer. There is nothing in a mere
name. Because the particular office filled by the relator is
called the office of ‘attorney general,” it does not follow
therefrom that he has the same powers as the attorney
general of England under the common law. Every office
under our system of government, from the governor down,
is one of delegated powers. . . .The constitution and statutes
of this state define his power. To the constitution, therefore,
and the laws enacted in pursuance thereof, we must look
for these powers, and not to the common law.

Id. at 495-96 (emphasis added).



Turning to the constitution, the Court explained that “[t]he use of the
term ‘attorney general,” as used in the constitution, must be interpreted in
the light of the laws of the territory in existence at the time the constitution
was adopted.” Id. at 496. The Court noted that the Territorial Legislattlfe
had created the office of the Attorney Geéneral by statute in 1888 and
~ “expressly defined his duties.” Id. Those duties were:

(1) To appear for and represent the people of the
territory before the supreme court in all cases in which the
territory or the people of the territory are interested. (2) To
institute and prosecute all actions and proceedings in favor
of, or for the use of, the territory, which may be necessary
in the execution of the duties of any territorial officer. (3)
To defend all actions and proceedings against any territorial
officer, in his official capacity, in any of the courts of this
territory or the United States. (4) To consult and advise the
several district prosecuting attorneys in matters relating to
the duties of their office; and when in his judgment the
interest of the people of the territory require it, he shall
attend the trial of any party accused of crime and assist in
the prosecution. (5) To consult with and advise the
governor and other territorial officer, and give, when
requested, written opinions upon all legal or constitutional
questions relating to the duties of such officers
respectively. (6) To prepare, when necessary, proper drafts
. for contracts and other writings relating to subjects in
which the territory is interested. (7) To give written
" opinions, when requested by either branch of the legislative
assembly, or committees thereof, upon constitutional or
legal questions. (8) To enforce the proper application of
funds appropriated to the public institutions of the territory
and to prosecute corporations for failure or refusal to make
the reports required by law. (9) To keep in proper books a
register of all cases prosecuted or defended by him, in
behalf of the territory or its officers, and of all proceedings
had in relation thereto, and to deliver the same to his



successor in office. (10) To keep in his office a book in
which he shall record all the official opinions given by him
during his term of office, which book shall be by him
delivered to his successor in office. (11) To pay into the
territorial treasury all moneys received by him for the use
of the territory. (12) To attend to and perform any other
duties which may, from time to time, be required of him by
law. '

Id. at 496-97 (quoting Sess. Laws 1887-88, p. 8 (Ballinger's Ann. Codes & |
St. §§ 169, 4753). The Court concluded that this statute did not authorize
the Attorney General to bring a quo warranto action.

The Court also noted that the legislature had enacted numerous
statutes granting the Attoniey General authority in very specific
circumstances, such as representing the State when it appropriates land,
prosecuting criminal violations of the laws regulating dentistry, a.hd_
assisting and advising the dairy commissioner, the fish commissioner, and
the state grain commission. Given the array of specific authorizing statutes
the Court concluded:

The legislation of the state shows that the legislature has

not considered that the attorney general is clothed with any

other power than that conferred upon him by the

constitution or by express legislative enactment. Where it

has been deemed necessary for the attorney general to

appear and represent the state, authority for that purpose
has been given to him by express enactment.




Id. at 501-02 (emphasis added). The Court ruled, “Nowhere is there any
express piovision of thé law authorizing the attorney general to institute
the suit in question.” Id. at 499. |

The decision in Winston has added significance because it was
issued so soon after adoption of the‘ state constitution. The Court
emphatically rejected the notion that the Attorney General possessed any
common law powers, insisting that his authority must be expressly provided
by statute. More than ﬁfty years later, the‘ Court again interpreted the
constitutional phrase “prescribegl by lqw,” this time regarding the State
Auditor. Yelle, 55 Wn.2d at 295-96.° “The Washington constitution is not
silent as to the powers and duties of the office of auditor and the common-

law duties or implied powers cannot attach to the office, but only those as

*In Yelle the Court quoted at length from an Arizona case regarding the provision in that
state’s constitution, which, like Washington’s, provides that the Attorney General’s duties
are prescribed by law: ’ _

[IIf the constitution had created the office of attorney general without

referring to its powers and duties it might have been ‘true under the

authorities cited that the term ‘attorney general’ had been used in its

common law acceptation since Arizona is a state in which the common

law prevails; but that when the constitution provided in the same article

in which it created the office of attorney general . . . that his duties

‘shall be ‘as prescribed by law” it could not be said that the constitution

was silent as to his powers and duties; that while it was true the

constitution did not enumerate his duties but in stating that they shall be

_ as ‘prescribed by law’ it referred to them and clearly made it the duty
of the legislature to say what they should be.

10



may be prescribed by law.” Id. at 297 (emphasis in original). Plainly, in
\?V.alshington,6 the Attorney General lacks common law powers. 1d.

C. No Washington statute grants the Attorney General the
authority at issue in this case.

The principle statute granting the Attorhey General authority is RCW
43.10.030. This statute is almost identical to the one that precéded adoption
- of the state constitution, another indication that the constitution did not

expand the Attorey General’s powers. The Attorney General shall:

(1) Appear for and represent the state before the
supreme court or the court of appeals-in all cases in which
the state is interested,

(2) Institute and prosecute all actions and
proceedings for, or for the use of the state; which may be
necessary in the execution of the duties of any state officer;

(3) Defend all actions and proceedings against any

. state officer or employee acting in his or her official

capacity, in any of the courts of this state or the United
States; _

(4) Consult with and advise the several prosecuting
attorneys in matters relating to the duties of their office,
and when the interests of the state require, he or she shall

S In some other states the Attorney General does have common-law powers due to
different language in the constitution or statutes. E.g., Humphrey v. McLaren, 402 N.W.
2d 535, 543 (Minn. 1987); Hancock v. Terry Elkhorn Mining Co., 503 S.W.2d 710, 715 (Ky.
1973). Minnesota’s constitution lacks the limiting language “prescribed by law.”
Kentucky’s constitution does contain the phrase “prescribed by law,” but a statute
authorizes the Attorney General to “exercise all common law duties and authority
pertaining to the office of the attorney general under the common law, except when
modified by statutory enactment.” 503 S.W.2d at 715 (quoting K.R.S. 15.020).

11



attend the trial of any person accused of a crime, and assist
in the prosecution;

(5) Consult with and advise the governor, members
of the legislature, and other state officers, and when
requested, give written opinions upon all constitutional or
legal questions relating to the duties of such officers;

(6) Prepare proper drafts of contracts and other
instruments relating to subjects in which the state is
interested;

(7) Give written opinions, when requested by either
branch of the legislature, or any committee thereof, upon
constitutional or legal questions;

(8) Enforce the proper application of funds
appropriated for the public institutions of the state, and
-prosecute corporations for failure or refusal to make the
reports required by law; ‘

(9) Keep in proper books a record of all cases
prosecuted or defended by him or her, on behalf of the state
or its officers, and of all proceedings had in relation thereto,

and deliver the same to his or her successor in office;

-(10) Keep books in which he or she shall record all
the official opinions given by him or her during his or her
term of office, and deliver the same to his or her successor
in office; '

(11) Pay into the state treasury all moneys received
by him or her for the use of the state. '

Only subsection (3) mentions the federal courts and it only authorizes the
- Attorney General to defend state officers, not make the State a plaintiff.
Under the maxim expressio unius est exclusio alterius, the Legislature’s

inclusion of the federal courts in one section means the other sections

12



authorize the Attorney General to act only in state courts. Landmark
Development v. City Qf Roy, 138 Wn.2d 561, 572-73, 980 P.2d 1234 (1999).

Ir} some other states, statutes expressly authorize the Attorney
General to appear for the state in federal courts. E.g., Minn. Stat. §8.01
(Attorney General may “appear for the state in all causes in tﬁe supreme
and federai courts wherein the state is directly interested”j; Fla. Stat.
§16.01(5) (Attorney Genéral, “Shall éppear in and attend to such suits or
prosecutions in any other of the courts of this state or in any courts of any
other state or of the United Stateé”); Ark. Stat. §25.16.703 (“The Attorney
General shall main;cain and defend the interests of the state in matters
_ before the United States Sﬁpreme’ Court and all other federal courts™).
Washington"s Legislature chose not to grant our Attorney General that.
authority. | |

Attorney General McKenna argues, however? that the first subsection
of RCW 43.10.030, combined w1th RCW 43.10.040, grants the Aftorney
General broad authority to act whenéver he. deems it to be in the state’é
interest. RCW 43.10.030(1) authorizes the Attémey General to ‘;appear for
and represent the state before the supreme court or the court of appeals in
all cases in which the state is interested.” This grant of authority is limited,
as discussed above, to state courts. It is also limited to appellate courts. See

discussion infra at 24-26.
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The other statute relied on by Attorney General McKenna, RCW
43.10.040, provides:
The attorney general shall also represent the state and all
officials, departments, boards, commissions and agencies of
the state in the courts, and before all administrative tribunals
- or bodies of any nature, in all legal or quasi legal matters,
hearings, or proceedings, and advise all officials,
departments, boards, commissions, or agencies of the state in
all matters ‘involving legal or quasi legal questions, except
those declared by law to be the duty of the prosecuting
attorney of any county. :

In construing a statute the court does not read the words in isolation, but
also considers related provisions to determine the “plain meaning.” Dep .
of Ecology v. Campbell & Gwinn, 146 Wn.2d 1,11-12, 43 P.3d 4 (2002).

The language now codified as RCW 43.10.040 was enacted in

- 1941 as the first section of a chapter with several related sections.
Appendix, Ex. B. The second section barred state.agencies and officers
from hiring their own legal counsel. Id. The third section authorized the
Attorney General to employ experts to assist with litigation. Id. Together,
these proviéions dictate who represents state agencies and officers.

In State v. Herrmann, the Court explained:
It is clear that the purpose of Laws of 1941, éhapter 50 was
to end the proliferation of attorneys hired by various state

agencies and place the authority for representation of state
agencies in the Attorney General.
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89 Wn.2d 349, 354, 572 P.2d.7l3 (1977). In restricting state agencies and
officers to legal representation by the Attorney Geﬁeral’s Office, the
Legislature did not grant the Attorney General broad authority to
unilaterally initiate lawsuits whenever he deems the State’s interest to be
implicated.

Construing RCW 43.10.040 as a broad grant of authority would, -
‘moreover, rénder obsolete many other statutes that grant the Attorney
General authority to act in specific circumstances. E.g., RCW 42.17.400
(Attorney Genéral mé}'fvbring civil action to enforce state campaigh financing
law); RCW 42.52.490 (upon a written determination By the Attorney
General that the action of an ethics board vivas‘ clearly erroneous or if
requested by an ethics béard, the Attorﬁey General may bring a .CiVﬂ‘
action to enfofce the sfate ethics code); RCW 19.86.080 (Attorney General -
may enforce the consufner i)rotection s'tétute).

“Whenever possible, courts should avoid a statutory constructioh B
which nullifies, voids, or renders meaningless orlsuperﬂuous any section
or words.” Nisqually Delta Assoc. v. City of DuPonﬁ 95 Wn.2d 563, 568,
627 P.2d 956, (1981); see also Taylor v. Redmond, 89 Wn.2d 315, 319,
571 P.2d 1388 (1977). Since construing RCW 43.10.040 as a broad grant
of authdrity would render numerous statutes superfluous, that construction

cannot be correct. The Legislature intended RCW 43.10.040 to limit who
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would provide legal éervices to state agencies and officers, nothing more.
Neither RCW 43.10.030 nor RCW 43.10.040 graﬁt the Attorney General
authority to unilaterally join the State as a plaintiff in the Florida case.

During oral argument before the commissioner in the instant case,
Respondent ai‘gued that he had authority to join the State as a plaintiff in the
Florida case under RCW 43.10.030(2), which grants the Attorney General
authority to: | |

Institute and prosecute all actions and proceedings for, or

for the use of the state, which may be necessary in the

execution of the duties of any state officer.
When the commissioner asked which state officer had duties that allegedly
made the action necessary, the reply was theb Attorney General himself.

There are two fatal flaws in this argument. - First, the Attorney
General did not make himself a plajﬁtiff in theAFlorida case, he made the
State a plaintiff in its sovereign cdpa(;ity.7 See case caption and descriptidn
of plaintiffs, supra, at 5. Further, the allegations in the Complaint are
clearly being made on behalf of states, not individuél state officers. See
excerpts, supra, n. 4.

And, in his response to the Governor’s request that he identify

himself as the plaintiff, he declined on the grounds that he was acting in a

"In the Amended Complaint, the caption and description of the parties were unchanged.
Agreed Statement of Facts, Attachment 8.

16



“representative capacity.” Agreed Statement of Facts, Attachment 6, p.2.
Respondent cannét have it both ways.

The second flaw is more fundamental. The Attorney General’s
broad intérpretétion of RCW 43.10.020(2) would mean he could involve
the State in litigation any time he chose. Such an interpretation wo_qld
render superfluous statutes that authorize the Attorney General to act in
the hame of the state in spéciﬁc circumstances. -For example, “IT]he
attorney general in the name of the state . . . may bring an action” to
enforce statutes regulating camping resorts. RCW | 19.105.070. “[TThe
attorney general acting in the name of the state may petition for the -
recovery of civil penalties” when ‘a health i)rofessional is practicing -
Wifhout a license. RCW 18.130.195. “The attorney general may bring an
action in the name of the state against any person” illegally adverﬁsihg
childrén available for adoption. RCW 26.33.400. There would be no need
for these statutes, or the many others that grant authority to act in the name
of the state in specific circumstances, if the Attomey General could initiate
litigation on behalf of the state whenever he deemed it necessary to fulfill
his own duties.

D. Case law does not support expansive authority.

In Respondent’s bﬁeﬁng to the comfnissiéner, he argued that case

law supports an expansive view of his authority. In the companion cases
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| of Berg v. Gorton, 88 Wn.2d 756, A769, 567 P.2d 187 (1977) and Boe v.

: Gorton., 88 Wn.2d 773, 775, 567 P.2d 197 (1977), the question presented

was whether the Aﬁomey General “had an absolute duty” to fecover funds

expended under a program later determined to be unconstitutional. In Berg
the plaintiffs sued the Attorney General for moﬂetary damages and in Boe

the plaintiff sought a writ of mandqmus.' There was no dispute. over

whether the Attorney General had statutory authority to recover the funds.

The issue was whether he mﬁst do so. The Supreme .Court held that the

Att(;rney General hés discretion when to exercise .authority expressly
granted to him by statute.

| Berg and Boe stand for the unremarkable principle that when fhe

Attorney General has been éxpressly. granted authority by statute, he then

has discretion over how and when to exercise it. The question in this case
is whether the Attorney General has been granted authority to talfe the

challenged actions in the first place.

In Walkerv. Munro, 124 Wn.2d 402, 879 P.2d 920 (1994), another
case relied upon by Reépondent, the petitioners sought a writ of
mandar;nus directing several State officers (including the Attorney
General) “to adhere to the reqﬁirements of the Washington State

Constitution and to . prohibit them from implcm'entihg and enforcing
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Initiative 601.” Id. at 407. The Court déclined to issue a writ compelling‘ a
~ general coﬁrse of conduct which would include discretionary actions.

In State ex rel. Reynolds v. Hill, 135 Wash. 442, 237 P. 1004
(1925), the Court explained that i;ts reluctance to issue a writ of mandamus
directed toward a general coﬁse of conduct was “for the reason that it is
impossible for the court to oversee the performance by the officer of his
duties; that mandamus cqntemplates the necessity of outlining the exact
things to be done, to be pointed oﬁt in the writ, and is not designed for use
when continuous acﬁon is to be .engaged in.” Id. at 445. The writ was
sought in that case to compel the Walla Walla City Commissioners to
remove gasoline pumps that were obstructing sidewalks. The Court
grantedl the writ because the requested “remedy does not call for any
supervision of a general line of conduct, or démand a continuing course of
action.” Id. .

The Petition in this case;' is not directed at a general course of
conduct. It seeks to compel Respondent to do one thing — withdraw the
- State of Washiﬁgton from the Floridé case.

Attorney General McKenna also relies on Young Amefz‘cans Jor
}?reedom v. Gorton, 91 Wn.2& 204, 588 P.2d 195 (1978). The Court should
. review that decision cautiously, however, due to an A‘error in a prior guiding

decision. Further, the circumstances in Young Americans differ dramatically
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from this case.

In Young Americans, the Attorney General filed an amicus brief in |
the Bakke affirmative action case,® then pending in the United States
Supreme Court. The brief was filed “to preserve the right of the University
[of Washington] to serve the interests of all of its students in education for
life and éareers\in a plurélistic, multi-racial society : . .” Appendix, Ex.G
(1977 WL 189504 Brief of Amicus Curiae State of ‘Washington, at 2).
Plamtiffs sued the Attorney General and an assistant attorney general
individually, seeking dameiges for “abridgfnent of their constitutional
ri'ghts.” 91 Wn.2d at 206. The Court affirmed dismissal of their claim,
explaining:

In Taylor we held that RCW 43.10.030(1), as it then read,

authorized the Attorney General to enforce charitable trusts

by way of an accounting action, although the statutes did

not embody a clear command to the Attorney General to do

so. We reasoned that “inasmuch as the proper management

of charitable trusts is a matter of public concern, this is a
case in which the state is interested.”

Id. at 209 (citing State v. T aylof, 58 Wn.2d 252, 255, 362 P.2d 247 (1962)).
In the footnote to the statement above, the Young Americans court quoted
" the statute that it épparently thoﬁght the Taylor court had relied upon:

“The attorney general shall:

“(1) Appear for and represent the state before the supreme

® Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733, 57 L.Ed.2d 750 (1977).

20



court in all cases in which the state is interested; . . .” RCW
43.10.030(1). '

(emphasis added). That was the correct wording of the statute at the time
~of the Taylor decision, but the Taylor court had relied upon an erroneous
version of the statute, which it quoted in its decision:

In RCW 43.10.030, the legislature has provided that
~ ‘The attorney general shall:

‘(1) Appear for and represent the state before the courts in
all cases in which the state is interested;

58 Wn.2d'at‘256 (érnphésis added). Due to the erroneous substitution of
“the courts” for “the supreme court,” the Taylor court thought the
Legislature had authorized the Attorney General to appe'ar‘ in all state
courts.

’I;he,error arose as follows. Before Washington became a state, the
statute provided the Attorney General with authority to “appear for and

represent the people of the Territory before the supreme court in all cases

in which the Territéry or the ﬁeople of the Territory are interested.”
Tenitorial Laws, chapter VII, Section 6, 1% paragraph (1888) (emphasis
. added). The same w‘ording was used in eaﬂy codifications of Washington

laws. Appendix, Ex. C (Rem. Rev. Statutes, ch. 9, §112(1) (193'2)).
A new codification, which renumbered and rearranged the statutes,

was prepared in 1949. Appendix, Ex. D (RCW Vol. 1 (1949)). In the
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process, the reference to the supremé court was deleted and the statute
stated the Attorney General was authorized to “appear for and represent
the state before the courts in all cases in which the state is interested.”
(emphasis added). Id. at 43-21. In 1965 — th;ee years after the Taylor
decision — the error was éorrected, and 'the limiting reference to the
“supreme court” was reinserted. Appendix, Ex. E (Laws of 1965 (notes for
' changes to 43.10.030(1): “‘courts’ to ‘supreme court’ in subdivision 1 to

restore session law language.”) (emphasis added)).

The erroneous wording was central to the Court’s decision in
TayZ'or. 58 Wn.2d at 255. The question in that case was whether the Attorney
General had authority to  enforce charitable trusts. Such authority was not
expressly granted in any statﬁte. The erroneous statutory language seemed to
authorize the Attorney General to appear in all state courts 1n all cases in
which the state is interested, which could easily be construed to include cases
to enforce charitable trusts. The Taylor court did not know that the stétute
only granted autﬁqrity to appear before the supreme court.

Another indication that th_e Taylor decision was wrongly decided is
that statutes granting the Attorney General éuthority to enforce charitable
trusts were enacted a féw years later. RCW 11.110.100-130 (1967). If the
Attorney General already had authority to do so, therei would have been no

need to enact these statutes.
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Since the decision in Taylor was based upon an erroneous version
of the statute, it is not reliable authority. Young Americans is suspect also
to the extent it,reliéd on Taylor.

Following establishment of the Washington Court of Appeals in
1969, many statutes, including RCW 43.10.030(1), wefe_ amended to add
references to the court of appeals. The revised version authorized the
- Attorney General to “[a]ppear for and represeﬁt the state befbre the

- . supreme court and court of appeals in all cases in which the state is

-

interested.”‘ Appendix, Ex. F (Laws bf 1971 at 250_ (emphasis added)).
Notably, the amended statute still did not authorize the Attorney General
to appear in trial courts.
A Further, the circumstances in‘Yow.fzg Americans (iiffer significantly
frém "the present case. In Young Americans, the Attorney General had a
client, the Regents of the Uni\}ersity of .Washjngton, and was acting on the -
client’s bg:half. See Appendix, Ex. G (Amicus Brief). The Attorney General
was defending the policy choice made by the executivé branch and
implemented by his client. In this case, the Attorney General is opposing the.
policy choice made by the executive branch and he has no client. |
In Young Americans, ‘the Attorney Genéral ﬁléd an amicus brief,
which carries far different legal rarﬁiﬁcationé than méking the State a

plaintiff. Whatever a court ultimately decides has no direct effect on a party
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filing an émicus brief. When the State is a plaintiff the court’s ruliﬁgs are
binding on it and the doctrines of. judicial estoppel, res judicata, aﬁd
collateral estoppel may bar the State from taking a different position in
another case. |
Further, states generally have sqveréign immunity from federal
claims brought by' citizens. However, by making the State a plaintiff in a
federal case, the Attorney General may waive sovereign immunity,
potentially:exposing the State to (‘:oimter-claimsv. Clark v. Barnard, 108 U.S.
436, 2 S. Ct. 878; 27 L.Ed. 780 (1883) (voluntary appearance by a state in
federal court is a waiver of sovereign immunity); College Savings Bank v.
Florida Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 119 S. Ct.
2219, 144 L.Ed.2d 605 (1999)‘ (“a State may waive its sovereign immunity
by consenting to suit”). The authority espoused by Attorney General
McKenna has far wider application than the Florida case and has potentially
significant consequences.
Yet anofher distinction beiween-Young Americans and this case is
“ that the plaintiffs in Y« oung Americans were seeking monetary damages from
the Attorney General and an assistant attorney general in their individual
capacities. Petitioner in this case seeks oﬁly a writ of mandafruis to compel

the Attorney General to cease acting outside his authority.
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Other cases cited by the Attorney General in briefing to the
commissioner also are readily distinguished. In State v. Asotin County, 79
Wash. 634, 638, 140 .P.2d 914 (1914), the Legislature had enacted a law
requiring counties to pay the state for horticultural inspections. The statute
~ also instructed the Attorney General to sue any county that failed to pay,
which he did. Id. The County ai'gued the case should b..e dismissed on the .
ground that the statute did riot say suits could be brought in the name of the
State. This Court disagreed, explaining:

When the Legislature directed [the attorney general] to

bring an action . . . it was certainly contemplated that such

action would be instituted in the name of the state, whose -

representative and counselor the Attorney General is.

Id. at 638. There is no similarity whatsoever betizveen the issue in the Asotin
- County case and this one.. In 4sotin Chunly the Legislature hati not only
authorized ‘the Attorney General to act, it had directed him to act m precisely
the‘ manner he did. In this case there is no statute directing or authorizing the
action taiken by Respondent.

The Attomey General further relies upon dicta in a federal case. In
re Coordinated Pretrial Proceedings in Petroleum ‘Products Antitrust
Litigation, 747 F.2d 1303 (9™ Cir. 1984). In that case, the State, represeiited

by Attorney General Eikenberry, brought an antitrust action against several

oil companies. When the trial court held him in contempt for discovery
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violations, he sought an interlocutory appeal on the ground that he was not a
party to the case. 'I:he Ninth Circuit held there was a “congruence of
interests” between Eikenberry and the state, therefore api)eal of the discovery
order could not be severed from the primary action. The court found it
significant that the State, not Eikenberry, would pay the sanctions'and that he
faced no personal risk. Id. at 1306.
| .In the opinion, the Ninth Circuit stated that the Attorney General is
“the state official in charge of initiating and cénducting_ the course of
litigation. VThe determination whether to bring an action rests within the sole
discretion of the Aﬁomey General.” Id. However, the Ninth Circuit was not
- determining whether Eikenberry had authority to initiate the case, but rather
whéther, having done so, he should be granted an interlocutory appeal for
discdvery sanctioné.

E. Being “independently elected” does not confer extra-
_ statutory powers on the Attorney General.

Respondent asserts that being “independently elected” somehow
confers eXtra-statlitory powers on h1m Agreed Statement of Facts,
Attachment 6, p.2. A similar argument was rejected by this Court in
Osborn v. Grant County, 130 Wn.2d 615, 926 P.2d 911 (1996). In Osborn,
‘the Court ruled thét the county’s prosecuting attorney lacked authority to

sue county officials: “Even though prosecuting attorneys are
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independently elected county officers, RCW 36.16.030, their powers are
limited to those expressly granted by statute.” Id. at 626.

Nor does being a “constitutional officer” clothe the Attorney
General in authority beyond what has Been granted in statutes. In the
Winston case, the Court explained:

The constitution provides for the creation of the office of

prosecuting attorney, and this officer is as much a

constitutional officer as the attorney general. . . . The

powers of both are created and limited, not by the common

law, but by the law enacted by the people, either in their

constitutional  declarations or through legislative

declarations in pursuance of constitutional provisions.
28 Wash. 489-500. Given that the Washington constitution pfovides that
the Attorney General’s powers shall be “prescribed by law,” he has only

~ the authority expressed in statutes. Yelle, 55 Wn.2d at 295-96.

F. When the Attorney General lacks express statutory
authority, he cannot act unilaterally.

The Washington Constitution provides that .“[t]he supréme
exe_éutive power of this state shall be vested in a governor.” Const. art. III,
§2. The phrase “supreme executive authority” means ‘““’the Bighest

"executive authority in the state, all other powers being inferior thereto.’”
Sz;ate'ex rel. Hartley v. Clausen, 146 Wash. 588, 592, 264 P. 403 (1928).

The constitution also provides that:

The Governor may require information in writing from the
officers of the state upon any subject relating to the duties
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of their respective offices, and shall see that the laws are
faithfully executed.

Const. art. ITI, §5 (emphasis added). In Clausen, the Court
concluded that:

As the final right to determine the true intent and purpose

of all laws is lodged in the Supreme Court of this state, so

is the final determination as to their enforcement and

execution lodged in the Govemor.
146 Wash., at 592. |

| It would make no sense, given this constitutional framework, for the

Attorney General to be able to act without statutory authority in spite of
objections by the “supreme” executive officer, who is the only constitutiohal
officer cﬁarged with seeing “that thé laws are faithfully egécuted.” As the
Governor explained in her request to file an amicus brief in the Florida case,
she has supervisory control of state health programs and knows the actual
costs and benefits of the Medicaid paftnership with the federal government.
Agfeed Statement of Facts, Attachment 11, p. 3-4. The Governor, not the
Attorne;y,General, 4can determine whether the state will actually be harmed
by the federal Patient Protection and Affordable Care Act.

The Attorney General’s interpretation of the constitution also
makes no practical sense. In his letter to the Govefnor, Respondent

suggested that both of them could represent the State on opposite sides of the

case. Agreed Statement of Facts, Attachment 6. If the Governor did bring the
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State into the case on the defense side, the State might be contesting facts it
has also éverred. Respondent’s proposal also ignores the uncertain effect of
rulings in a case in which a party is on both sides,” and the complexities of
discovery when the same party is issuing and answering opposing
interrogatories, taking and defending depositions of the same people, and so
on.vWashin_gton’s founders surely did not intend the State to be divided
-against itself in this way. |

G. Mandamus is appropriate to compel a public official to
-undo an unauthorized act.

Petitioner seeks a writ to compel the Attorney General to withdraw
the State ‘of Washington from. the Florida/ case because he exceeded his
authority in making the State a plaintiff in the first place. Public officials do
not have discretion to act outside of their authority. State ex rel. Strecker v.
Listman, 156 Wash. 562, 287 P. 663 (1930) (no. exercise of discretion
When commission disregarded its own rule); State 'ex rel. Mason v. Board
| of Comm’rs of King County, 146 Wash. 449, 263 P. 735 (1928) (ﬁé
discretion to ignore statutory criteria for redistricting). Mandamus is an

appropriate means to stop a state officer from acting outside his authority

and to compel him to undo unauthorized acts.!? State ex rel. Burlington

? State agencies or officers with opposing interests are sometimes plaintiff and defendant,
but here the exact same entity — the sovereign State — would be on both sides. .

10 See also 17 McQuillan, Municipal Corporations §51:13 (3™ ed. 2004), at 777 (“The
writ [of mandamus] will be granted to compel the undoing of things illegally done”).

29



| Northern v. Wash. State Util. & Transp. Comm 'n (WUTC), 93 Wn.2d 398,
410, 609 P.2d 1375 (1980) (state must repay fees ﬁsed illegally); Streckér,
156 Wash. at 563 (Writ required rescission of revised test scores); Mason,
146 Wash. at 451 (writ compelled rescission of illegél order).

In Burlingl‘dn Northern, the- Court issued a writ of mandamus tQ
compel the WUTC to cease using regulatory fees to pay legalv expenses
and to reimburse feeé already expended.- Sc;e 93 Wn.2d at 410. The
Supreme Court considered case law fo determine whether the WUTC had
. authority to use regulatory fees for legal expenses. The Court then

construed the statuteé regarding the WUTC, and concluded that no statute
required the disputed use of ‘regulatoryA fees. Since the WUTC had
- exceeded its authority, mandamus was issuéd to require the unauthorized
act to be undone. | |
In Mason, the Court examined the statutes regarding redrawing of
county Vbting districts and concluded the King County Board of
Commissioners had acted illegally When,it created districts with vastly
different population sizes. The Court rejected the argument that mandamus
should not issue because the commissioners were exercisiﬁg discretion.
Since the statutory criteria for voting districts had been violated “there has

been no exercise of the discretionaryA power.” 146 Wash. at 463.
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Mandamus was issued compelling- the Commission to rescind its
redistricting oxder.

Likewise, the Attorney General lacked ‘authority and therefore
| lacked discretion to make the State a plaintiff in the Florida case.
Mandamus is appropriate to compel him té undo the unauthorized act by
withdrawing the State from the case. Wheﬁ a prior Attorney General was
asked the appropria‘;e remedy to stbp a County Treasurer from acting outside
his statutory authority, he recommended a writ of mandamus:

The people whom we all serve have a right to good government.
That right is never without a remedy.

Appendix, Ex. H (Wash. AGO 1953-55 No. 94).

H. The writ should issue to resolve a matter of significant
public interest.

The questions presented in this case regarding the Attorney
General’s authority are so ﬁlndarﬁental and the implications so far-
reaching, that they touch every person in the state.. “The recogm'tién of
taxpayer standing has been given.freely in the interest of providing a '
jﬁdicial forum when this state's citizens cbntest the legality of official acts
of their government.” State ex rel. Boyles v. Whatcom County Superior
Court, 103 Wn.2d 610,» 614, 694 P.2d 27 (1985) (taxpayer could challenge

prison work release program).
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“It is well settled that taxpayers, in order to obtain standing to
challenge the act of a public official, need allege no direct, special or.
pecuniary interest in .the outcome of -their action.” City of Tacoma v.
FO’Brz'en, 85 Wn.2d 266, 269; 534 P.2d 114 (1975). A taxpayer can have
standing even if no public monsy has been spent. Boyles, 103 Wn.2d at 613. |

| The same criteria for standing apply regardless qf whéther fhe
plaintiff is an individﬁal or a governmental entity. City of Tacoma, 85 Wn.2d
" at 269. The plaintiffs in City of Tacoma were two cities, a county, and an
individual. They sought a writ of mandamus to brohibit the ‘State Trsasurer
from disbursing funds under a statute they claimed was unconstitutional. 7d.
at 268.“ Respondent moved to dismiss the petition for lack of standing. After
reiterating the basis for the individual to have standipg, the Court stated, “we
- perceive no justifiable reason to apply a different standard v&here a county
sr municipali;ty brings the action.” Id. at';’269.'
In City of Seattle v. State,. 103 Wn.2d 663, 646, 694 P.2d 641
~ (1985), this Court held that the City of Seattle had standing to assert a
state statute 'Violafced the equal protestion rights of people whs_might
become city residents if an annexatioh vote were taken. Since the residents

of the area proposed for annexation could make the claim, the City could

make it on their behalf. Id. Individual residents in Seattle could bﬁng the
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present Petition in order ‘;co require a State officer to stop exceeding his
authority, therefore the City may bring it on their behalf. |

Further, “this court has recognized that standing questions should
be analyzed in terms of the public interests presented.” F arri&, 99 Wn.2d at
330; see also Washington Natural Gas Co. v, PUD No. 1 of Snohomish
.Colttnzj/, 77 Wn.2d 94, 96, 459 P.Zd 633 (1969) (confrdversy “affects
substantial segments of the .population”); 'Ordell v. Gaddis, 99 Wn‘.2d.409,
662 P.2d 49 (1983) (plaintiffs raised issues of “seﬁqiis public importance”).
In Farris, the plaintiff failed to ask the Attorney General to challenge the
constitutionality of the state lottery before bringing suit himself."' The Court -
reviewed cases in which, in spite of ‘defects such as mootness or failure to
join an indispensable party, _thé Court had ruled on the substantive issue
because it was “a matter of continuing and substantial inferest, it presents a
'questioﬁ of a public nature which is likely to recur, and it is desirable to
provide an authoritative determination for the future guidance of pﬁblic

officials.” Id. (quoting Cathcart-Maltby-clearview Community Council v.

' Before bringing suit, a taxpayer must usually ask the Attorney General to sue the
public official whose actions are at issue. Reiter v. Walgren, 28 Wn.2d 872, 876-77, 184
P.2d 571 (1947). This step is not required when such a demand would have been useless.
Farris, 99 Wn.2d at 329-30. Here, Respondent refused the Governor’s request that he

* cease purporting to represent the State. Agreed Statement of Facts, Attachment 6. It
would have been useless for the City to make the same request and it would be absurd to
ask the Attorney General to seek a writ against himself.
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Snohomish Cy., 96 Wn.2d 201, 208, 634 P.2d 853 (1981)). The Court then
proceeded to rule on the substantive issue in Farris. |

In another mandamus case, the Court decided to reach the merits of
the substantive issue, explaining:

Where the question is one of great public interest and has

been brought to the court's attention in the action where it is

- adequately briefed -and argued, and where it appears that an
opinion of the court would be beneficial to the public and
to the other branches of the government, the court may
- exercise its discretion and render a declaratory judgment to

resolve a question of constitutional interpretation.
Eg, State ex rel. Distilled Spirits Institute v. Kinnear, 80 Wn.2d 175, 178,
492 P.2d 1012 (1972). In the present case, the public deserves to know
‘whether or not the Attorney General can involve the -State in litigation
whenever he deems it neéessary.

V. CONCLUSION

This case presents fundamental issues regarding the nature and
scope of the Attorney General’s authority. The Court should confirm the -
rulings in Winston and Yelle that the Attorney General in this state has_ no
common-law powers. The Legislature must grant him authority before he
' can unilaterally join the State as a plaintiff in a federal case. Since the

Legislature has not done so, the writ should issue directing him to undo his

unauthorized act.
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RESPECTFULLY SUMBITTED this 16™ day of August, 2010.

~ Peter S. Holmes
Seattle City Attorney

By: /WM /41_.
Peter S. Holmes, WSBA #15787
Seattle City Attorney

Laura Wishik, WSBA #16682
~ Seattle City Attorney’s Office

600 — 4™ Ave., 4” Floor -

P.O. Box 94769

Seattle, WA 98124-4769

206-684-8200

Attorney for Petitioner
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" 43.10.010

o off us reqire by s ke, SR S U

secretary of © an col oo Cpond to 1
.115;" and ‘execute and Baézua_m secretary o e, 8 A

%%Wﬁ«ﬂ. w.: the sum of five thousand dollars, with sureties to be

R |

'3 3 om
vernor, conditioned for the faithfol performance (¢
w%%ﬂﬁ.ﬂﬂudﬂﬁﬁwmﬂm&.?m. paying ovér of all moneys, as wﬁgnmm by
law.

Prior: 1920 ¢ 92 § 1, part; RRS § 11030, part; prior: 1921 ¢ Sw..m r.u.mmm P q.

4310020, Additional bond—Penalty for failure to fumish
If the governor deems any bond filed by the. attorney general

i i " ‘additional bond for any amoint
insufficient, he or she may require an : . ! 1 3 T10a2: prior 1851 e 8 b BRS
as required ;

niot, exceeding five thousand dollars. N
'If any attorney general fails to give such additional bon

by the governor within twenty days after notice in writing of such |

requirement, his or her office may be declared vacant by the governor
and filled as provided by law. .

. . . jof: () 1929 ¢ 92 {
5047, off. July 26, 2009; 1966 ¢8§ 48.10.020. wscw. ® {
WN@M@U.MWM@%%M § 11080, ku_.r () Hm&c.o 928§ 2; RRS § 11031; prior: 1921 ¢

1195 1;1888 p 7§% 4,5

43.10.030. General powers and duties.

The attorney general shall: vmm e . 8‘.5...3
1) Appear for and repregent the state before he supreme co i
SM Vaosm.m of appeals in all cases In which the:state is Eg.mmawm..
i ! i . dings for, or for
9) Institute and prosecute all actions and procee ¢
EM Numa of the state, which may be necessary in the eancﬂou of m:.w
duties of any state officer; .

(3) -Defend all actions and proceedings against any state officer or

employee acting in his or her official capacity, in any of the courts of |

~

this state or the United States;

4) Consult with and advise the geveral prosecuting attorneys in
B.m.owoﬁ. “...Mgzsm to the duties of their office, and when the interests of

the state require, he or she shall attend the trial of any person wnnz,mmm.

of a crime, and assist in the E‘oman:mwsm . e ] mﬁw
. i e governor, members of the legla-

EM.MV. muwwmﬂm—%ﬁawwm womh”w%mmwamw when .noanmm_w@. give written
opinions upon all constitutional or legal questions relating to the duties
of such officers; - : o .
. {6) Prepare proper drafts of contracts and other instruments relat-
ing to subjects in which the state is F«a«mm&.& .

(7) Give written opinions, when reqiested by either branch of the

legislature, or any committee thereof, upon co .n«cﬁga or legal

rmestinnre

STATE GOVERNMENT—EXECUTIVE |

x

STATE GOVERNMENT—EXECUTIVE

43.10.040

(8) Enforce the proper application of funds appropriated for the
public institutions of the. state, and prosecute corporations for. fallure .
or refusal. to make the reports required by law;

(9) Keep in proper- books a record of all cases prosecuted or
defended by him or her, on behdlf of the state or its officers, and of all
proceedings had in relation thereto, and deliver the same to his or her

: .1 snccessor in office;
{2009 ¢ 549 § 5046, eff. July 26, 2009; 1978 ¢ 43 § 1; 1965 c 8 § 43.10.010. .

" (10) Keep bookg in ‘which-he or she shall record ‘all; the- official "
opinions -given by hirh or her during kis or her term of office, and

: deliver the.same to his or her successor in office; :

(11) Pay into the state treasury all moneys.received by him or her

1 for the use of the state,

[2009 ¢ 549 § 5048, eff. July 26, 2009; 1976 ¢ 40 § 5; 1971 ¢ 81 §-100; 1965 ¢ 8
§ 43.10.030. Prior: () 1929 ¢ 92 § 3; RRS § .112,Gi) 1929 ¢ 92 § 4 RES

ALR Library

ceedings against any state officer or
employee acting in his official capaci-
ty in state and federal courts did not
apply to requested representation -of
state Supreme’ Court:justice in disei-
plinary proceeding before Commis-

sion on Judicial, Conduet; proceeding -
did not occur in stgte or mm%ﬁa court.

Sanders v. State (2008) 166 Wash.2d

164, 207 P.3d 1246. rney Gener-

al €= 6; Judges & 11(6.1)
20, Discretion

Under the Ethics in Public Service
Act, Attorney General has discretion

Research wmnﬁaunom.

. ‘Treatises and Practice Aids .
137 ALR 818, Right of AUOMEY 23 Wash, Prac. Series § 14, Legal
: . . 2 4, Legal
General to Represent or Serve - ‘Representation for Agencies,
Administrative Officer or Body :
to BExclusion of Attorney Em- '
ployed by Such Officer or Body.-
. ) . Notes of Decisions .
1. Construction and application to.decline to represent a judge, at
Statute requiring state Attorney, public expense, in-judicial disciplinary
General to defend all dctions and pro-  proceedings before the Commission

on Judictal Conduct, subject to state's
duty to reimburse the judge for de-
fense costs if the Commisslon later
dismisses the disciplinary chargés or
exonerates the judge of.all violations
of the Canons of Judiclal Conduct: -
Sanders v. State (2007) 189 Wash, -

App. 200, 169 P.8d 479, affirmed 166’
Wasli.2d 164, 207 P.3d 1245, Attor-

ey General & 6; Judges & 11(5.1):

43.10.040. Representation of boards, commissions and ageri-
_ : it

cies
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Senate Bill No. 102

Q.o

2

S
L.

STATE OF WASHINGTON, TWENTY-SEVENTH REGULAR SESSION.

J; anuary 29, 1941, read first and second time, ordered printed and referred to
Judiciery Committee. .

AN ACT

. Relatt:;g to the powers and duties of the é.ttofney general; providing for the legal represen ‘

" on .oir:h? state of Washington and all departments, commissions, boards, agencies, and
dmxms' tv've'tnbuna.ls 4thereof and providing-for the appointment AF narbain ma—-mqe]

cy.

SENATE COMMITTEE AMENTMENTS TO SENATE BILL ¥O. 102
(By & Majority of Judiclery Committes) -

. Amend the- title , line 3 of the original bill, the -
same being line 2 of, the title of the printed bill, ‘he
b_y striking the word wgll® Coe I A

Amend the -title, lime 5 of the originel bill, the or
_ same being line 4 of the printed-bill, after 4he -~ uls
word "therein® and before’ the semi-colon (3) -insert nd
the following: Y, exoepting cexrtain gtedte agencies" .:h
Amend Section 1, jine 11 of the original bill, the Ise
aane being Seotion 1, line 3 of the printed BAll,
. py-striking the word tor? and inserting in g be
- thereof the word *tapd" e T % .-
Amend Seéction 1l 1ine 21 of the original bill, *bh’eof .h'
Sams being Section 1, lime 11 of the printed bill; Eh . 2
vy inserting after the woird wofficials" 'and -before. - he
the word “and" the following: Y, ‘boards, commis=
aions" e | o ‘d
: . . . ‘ - or
- Amerd Section 1, line 29 of the original bill, the d
same’ being Section 1, 1ine 17 of the printed bill,
by..striking the period (.) and inserting in ldeu’ - e
thereof thé following:. ", not exceeding the funds
made available -to the department by law for legal ° )
.services." ' ' - : o s-
jmend Sec.-2, page 1 of the original bill, the -
. " seme being Sec. 2, page'.l of the .printsd bill, by . x-
striking the whole thereof and Ten bering sub- t-
gequent sections -consecutivelye. : ¥ - ’ '

~ . . . .'. O‘f
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i this act, except where it is provided by law to be the duty of thé judge of any

if such section, clause, sentence or phrase were omitted.

tain in employment any attorney for any admini§trafiv_e body, department, com .-a'r.‘
agency, or tribunal or any other person to act as attorney in any legal or quasi legal ¢
pacity in the exercise of any of the powers or performance of any of the duties set

or the proseciiﬁng attorney of any county to employ or appoint such persons.
Skc. 4. The attorney general shall have the power to employ from timie to time such

skilled experts, scientists, technicians or other specially qualified persons as he may

necemarytoaidhiminpreparihgforthetrialofacﬁons. - e
Sec. 5. All acts or parts of acts in conflict herewith are hereby repealed.
Sec. 6. If any section, clause, sentence or phrase of this act is for any reason held o3

be unconstitutional or invalid, such decision shall not affect the validity of the remaining . ==
portions of this act, and the legislature hereby declares it would have enacted this :

Sec. 7. ‘This act is necessary for the immediate support of the state government and its-
existing public institutions, and shall take effect immediately. ' o

N1 ]
i o
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REMINGTON'S ™

EVISED STATUTES
OF WASHINGTON. -

%oabemu o \

SHOWING ALL

ma»éém IN FORCE TO AND iaﬁduﬁn
THE SESSION H.;.m OF 1681

" HON. »wemaw wa%z%oz

‘Reporter of the: m.umuoﬂm‘ Qouma.dn “the .m«««a..eh m&. "ashington, Author of
“Notes on Wishitagidn "Zeports,V ..ngmsnwcse...dweisﬁo: Digest,” -
“Remington’s- oogmn@m Statpten ¢ ﬁ é?#?n«o?: ete,

. o -..v -...
...n..t v-o ...,-
- HA S N

VOLUME I

. CODES OF PROCEDUHE

TITLE L—COURTS : q i N
TITLE IL—PROCEDURE IN COURTS OF RECORD
TITLE INL—ISSUES, TRIAL AND JUDGMENT
TITLE [V.~ENFORCEMENT OF JUDGMENTS

TITLE V.~PROVISIONAL REMEDIER

m.ﬁ.a E,ZOBO_O
..w>z [CROFT-WHITNEY ooﬁmmyz%
1982

OV -



§§ 101-112¢ COURTS ' [Titld
on account of death in his family, or of illness in his family of snil
character that he is required to be in attendance thereupon, §
when his business interests would be seriously prejudiced by sug
gervice. No person, however, shall be excused from service as
juror on account of busingss reasons unless his service is such }
would lead to the waste or destruction of ‘his property; and unlg
it shall appear that after having been summoned as a juror
had made every reasonable effort to permit of his serving as a jurg
without causing waste or destruction of his property. When
cused for any of the foregoing reasons, or for any reason deemg
sufficient by the court, the name of the juror so excused sha
remain upon the jury list from which jurors are drawn, and K
name returned to the jury box from which it was drawn.
person applying to be excused from jury service for any of t§
causes horein spacified, may be placed upon oath or affirmation
tostify truly in all respects as to the cause of such excuse, aif
that he will answer truly any question put to him by the judgl
with respect thereto. (L. 'll, p. 817, § 7.} X

g States;

ers relating to the

& in 3 Wash. 86, 27 Pac. 1007;
. 454, 58 Paec. (84, 47 L.R.A,
Wash., 407, 68 Pac, 046; 5
2 31 Pac. 8768; 18 Wash. 480,
1071; 48 Wash. 168, 02 Pac.
LR.A.(N.B.) 525; 95 Wash,
wum. 737; 140 Wash, 430, 440,
9086. .
and duties in general: -See
on’s Digest, Atty.-Gen., § 3;
. Reed, 3 Wash. 57, 27 Pac.
tate ex rel. Attorney General v.
& Gas etc. Co., 28 Wash. 488, 08
5, 70 Pac, 114; Ritchle v. State,
863, 85 Pac. 417.

§ 101. Separation of jury. In no action or proceeding wh
ever, except felony cases shall the jury sworn to try the iss
therein be kept together and in the custody of the officers of t|
court, save during the actual progress of the trial, until the ¢
shall have been finally submitted to them for their decision. Wh
ever the jury are kept together in the custody of the officers wh
the trial is not in progress,  they shall be supplied with neals

regular hours, and with comfortable sleeping and toilet accommodsz

tions, [L. '11, p. 317, § 8. C{. 1 Rem. & Bal. Code, § 346, repea .
by this act.] 3

Soparation of jJury In criminal
cass, 34 ALR. 1116

on’s Ummﬂ , Dist. & JPros.
i} § 1; Spokare County .v. Allen,
h. 220, 37 Pac. 428, 43 An. St
BWhattorney general is the proper
o institute %38«&.: to com-
state board of equalization to
fie the duties enjoined by ”the
the legislators: Btate ox rel.

Separation of mixed jury of
and women., 71 AL.R. 88.

§§ 102-111. aﬁoaloﬁ.u.znawaau?twuouwsoglwgg“m.‘:
" Etoc. Repealed: L. '25, Ex. Sess., p. 17, § 1.

CHAPTER 9

ATTORNEY GENERAJ; AND PROSECUTING ATTYS.

Duties of altorney gensral: Sce “Btate Officers,” § 11030 et seq., i
Duties of prosecutors: Sce "Countles,” § 4127 et !m? wun—.?u seq, infra.

§ 112* Powers and duties of attornoy genmeral. [Repealéd .
L. '29, p. 179, § 9, and re-enacted, p. 178, § 3.] The attorney genes
shall have the power and it shall be his duty :—

’ 58

A1 in 18 Wash. 224, 61 Paec, 360;
[Ash. 61, 58 Pac. 843; 28 Wash.
B Pac. 946. .

ATTORNEY 'GENERAL AND PROSECUTING ATTYS.

e and functions of office: See

§ 118

appear for and represent the state before the supreme court
es in which the state is interested;
institute and prosecute all actions and proceedings for, or
E-use of the state which may be necessary in the execution
Fduties of any state officer;
B defend all actions and proceedings against any state officer
P oficial capacity, in any of the courts of this state or the

N,

» consult with and advise the several prosec ting attorneys
. duties of their office, and when, in his
Bent, the intevests of the state require, he shdll attend the
®E any person accused of a erime, and assist in the prosecution.
. p. 178, § 3; L. "91, p. 95,8 2; 2 H. C,, § 84}

ance of Aot of 1929: BSee §8 11030 et seq., infra.

Dunbar v. State Board of Equalization,
140 Whash. 433, 240 Pac. 048,
Subdivision 3 of this section does not

“yelleva him of the duty to institute

proceedings ngainst state officers-recro-
ant to their trusts, to compel them to
Wﬁ».o—.:. their duties: State -ex rvel.

unbar v. State Board of Equalization,
140 Wash. 433, 249 Pac. 900.

Tor text treatment of “Attorney
General,” see 2 R. C. L. 913,

Dismissal of criminal proceedings
on motion of. 86 A.LR. 1378,

Quo warranto to determine -right
of corporation to practise law.
73 ALR.1336. = °

Right of attorney general to in-
tervene in divorce suit., 22
A.LR. 1112,

Suit by n:o:a« general to en-
force or administer charjtable
.trust, 82 A.LR. 882, :

Waiver by attorney gencral of
state’s immunity from euit. 42
ALR, 1484,

. Prosecuting attorneys defined. Prosecuting attorneys
fitorneys authorized by law to appear for and represent the

[ and the counties thereof in actions and proceedings before

BKourts and judicial officers. [L. '91, p. 95, § 8; 2 H. 0, § 85.]

For text treatment of “Proascuting
Attorneys,” see 22 R, G, L. 86.
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.

AN ACT revising, consolidating and codifying all the laws of the State of Wash-

ington of a general and permanent nature and to set them forth under title,

chapter, and section headings and numbers and enacting the whole &8 the

“Revif,ed Code of Washington," and declaring an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Section 1. ‘The ninety-one titles with the chapters, sections, and num-
bering system hereinafter set forth are hereby enacted and designated as the
"Revised Code of Washington." This code is intended to embrace in a revised,
consolidated, and codified form end arrangement all the laws of the state of a
general and permanent nature. - '

SEC. 2. The contents of this code shall establish prima facie the laws of .

this state of a general and permanent nature in effect on January 1, 1949, but
nothing herein shall be construed as changing the meaning of any such laws. In
case of any omissions, or any inconsistency between any of the provisions of this
code and the laws existing jmmediately preceding this enactment, the previously
existing laws shall control. ) , C o '

SEC. 3. All laws of a general and permanent nature enacted after
January 1, 1949 shell, from time to time, be incorporated into and become a part
of this code. .

SEC. 4. Until such time as this code is ﬁublished and made available
the several codes.existing jmmediately prior to this enactment may be officially
cited. : . :

SEC. 5. This code may be cited by the abbreviation ¥ R.C.W.T

SEC. 6. The Secretary of State shall cause to be printed for temporarj
use and as a part of the published session lews only the first seven sections of
this act omitting the printing of .the code proper. :

SEC. 7. This act is necessary for the smmediate preservation of the pub-
lic peace, health and safety and for the immediate support of the state govern-
ment and its existing public institutions end shall take effect immediately.

-~
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the sum of five thousand dollars, with sureties to be approved by the gover-'
, conditioned for the faithful performance of his duties and the paying over
all moneys, as.provided by -lav. e .

43.07.02 If the goévernor deems any bond filed by the attorney gemeral insuf-

ient, he may require an additional bond for any amount not exceeding five thou-
dollers. ’ :

If any attorney general f/il.s to give such additionel bond as required by the

ernor within twenty days“after notice in writing of such requirement, his of-

e may be: dec;lared vacant by the governor and filled as provided by law,

43.07.03 The attorney general shall: - : '
(1). Appear for and represent the state before the courts in all cases in <
ch the state is interested; :

(2) Institute and prosecute all actions and proceedings for, or for the use

the state, which mey be necessary in the execution of the duties of any state

ficer; i )

(3) Defend all actions and proceedings against any ‘state officer in his offi-
1 capacity, in eny of the courts of this state or the United States; :

- (4) Consult with and advise the several prosecuting attorneys in matters re-
ting to the duties of their office, and when the interests of the state require,
shall attend the trial of any person accused of a crime, and-agsist in the pro-
cution; e oL '
(5) Consult with and advise tk(xe, governor, members of the legislature and other
tate officers, and when requested, give written opinions upon all. constitution-"
or legal questions relating to the duties of such officers; .

(6) Prepare proper drafts of contracts and other jnstruments relating to sub-
ects in which the, state 1s interested; : ' : ,
(7) Give written opinions, vwhen requested by either brench of the legislature,

r any comnittee thersof, upon constitutional or legal questions; :

(8) Enforce the proper application of funds eppropriated for the public in-
Litutions of the state, and prosecute corporations for failure or refusal to
ke the reports required by law; : : ‘ '
" {9) Keep in proper books a.record of all cases prosecuted or defended by him,
behalf of the state or jts officers, and of all proceedings had in relation
hereto, and*deliver the same to his successor in office; . ’

(10) .Keep books in which he shall record all the official opinions given by
tn during his term of office, and deliver the same to his successor in office;
(11) Pey into the state. treasury 21l moneys received by him for the use of

he state.

B e h L E oM e S

43.07.04 - The attorney gene‘ré.l shall also repi‘eéent the state and all of—-
ficials, departments, boards, commissions and agencies of the state in the courts,

iand before all admi jstrative tribunals or bodies of any nature, in all legal

‘or quasi legal nmatters, hearings, or proceedings, and advise all officials, de-
purtments, boards, commissions, or agencies of the state in all matters involving
o be the duty of

}rgal or quasi legal questions, except those declared by law t
the prosecuting attorney of any county.

eral may execute, on behalf of the state, any e.ppeal'
given by the state in any judicial proceeding %o which

and procure sureties thereon.

43.07.05 The atiorney gen
or other bond required to be
1L is a party in any court,

43.07.06 The attorney general may appoint necessarj assistents, who shall
nold office at his pleasure, and who shall have the power to perform any act which

43-21
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LAWS, 1965, SESSION, LAWS, 1886. ) [Cx, 8,
SESSION » -

cu.8.) . e,an .additional bond for any amount not
It any audit discloses Smnnmumem. %Mﬁnm,.wwu . - 19 n dollars..
in office on the part of any public cex : . iy al fails to -give such additional bond as

; of the:
from the receipt of his copy

muawwhwﬂé institute and prosecute in £he P
priate legal action to carry into eife e d
audit. It shall be unlawful for any mS«mouu%ow,
sible head thereot, to make a uonﬁmu%whmmumbh& f'vepresent the state before the supreme court
arising out of such Qmﬁawmuaawwmw. or for any :d : ¢'state is interested; .
any maﬁowo Wﬂ%ﬂ%ﬂﬂﬂﬁg ent of such action? i prosecute all actions and proceedings for, or

nor'within twenty days after notice in writ-
ndiit, his office may be declared vacant by the
provided by law.

ers and duties. The attorney general shall:

any ,8~Mv§n consent of the attorney general thel . %WSS&W@ may be necessary in the execution

approv maent § or. JTREYPD: : Ny state oitieer; : : :

43.09.340 Audit of books of state uﬁmﬂ.ﬂm . alifdetions and proceedings against any state officer

from "time to time, provide for a womm.wwum funds A : gRAcity) in any of the courts of this state or the United
an AU . . )

‘vecords of the state auditor, :

ﬂw Wm made a:uﬁ.mgn Emmwmﬂumo%w %Murm.mm w%v
ctor of budget, as he rmine, :11€¥

WM MW.MS owEE shall be paid from mvms.omﬁ.»n

mumuwwmﬁum. 4 " v
from the g 4 of state propexty. The 2 H 2 Suivyithiand advise the governor, members of the legis-
43.09.350 .w@n%u w“v his office ‘on forms to b ISR fhergstate, officers, and when requested, give written
stall and %MMMMMW and in accordance with ; onstitutional or legal questions relating to the
dixector o » in which TS; - : . '
by that officer, a aoﬁwwm:ﬂm %&%Mw.mgmr mB@.B&Ww jer drafts of contracts and other instruments
<wmﬂmﬂhu~_% .WMMW WMMW Hnw.mmn continually postedg in‘which the state is interested;
8 )

hiand advise the several prosecuting attorneys
[at1] 240 the duties of their office, and when the inter-

e¥require, he shall attend the trial of any person
imejfand assist in the prosecution;

. ficers, institutions, D . evelvit el opinions, when requested by either branch of
Mﬁm %ﬂmﬂﬂ“aﬁp Mwwﬂﬂmmoosom w.wnw year nuaw ) w.mﬂu.. committee thereof, upon constitutional or
e . 4

s b ired by unifornil . .
such mmunmnnmwmndmm%w%mWMMMM.:& Uc%mm«. Heiproper application of funds appropriated for
to be prescribed by . s of the state, and prosecute corporations for
o . make the reports required by law;
proper' books a record of all cases prosecuted or
mpion: -behalf of the state or its officers, and of all

Eini’ relation thereto, and deliver the same to his

' Chapter 43.10
ATTORNEY GENERAL.

. ¢—Oath—Bond. No i

4310010 Qualifications—Oa N 77 , .

ble to wmmgmﬁonn:aﬁ% g Nﬂmum he B Ny : plbqoks in which he shall record all the official opinions

the supreme cou o «EM&M mm.zmu of his oBaw, : yd .his term of office, and deliver the same to his
. Before entering upon ey .

aeein -
or appointed attorney general shall take, o Mo.m.ﬁnm treasury all moneys received by him for

in the
of state, a bond to the state, in

M%Mwnw&? sureties 10 be approved by the mMM .
for the faithful performance of his duties and:iag
all moneys, as provided by law. o

for fail

310,020 Additional bond—Penalty

Ganm%\mgou deems any bond filed by the atto
16241 :

presentation of boards, commissions and agencies.
general shall also represent the state and all officials,

yjcommissions and agencies of the state in the
repall administrative tribunals or bodies of any
alior ‘quasi legal matters, hearings, or proceedings,

[826], .




SESSION LAWS, 19863 s .
. SESSION LAWS, 1965. {Cu.3

nm.m.u
and advise all officials, departments, boafdsy g : e BN o
cles of the state in all matters involving legaloe{al Wi2itor HM Mmum %om.&ﬂmu amount made available to

Siiti'of experts, technicians. The u@oﬁ.wm%

tlons, except those declared by law to be the d!
attorney of any county. 5 { =

4310050 Authority to execute appealswd{ofics : m%E:&wa Eﬂm%ﬂ?ﬁﬁw? technicians, or
attorney general may execute, on behalf of USRS al:of actions or proceedin sary to aid him in
or other bond required to be given by the state;pAggh fivestivatio gs.
ceeding to which it is a party in any court,;and : Vestigations—Supervision. Upon the writ-
. Tiiial la -attorney general shall investigate

thereon.

43.10.060 Appointment and authority of assistants - nvestigation, the attorne .
general may appoint necessary assistants, who_shallit L) mmmuuuoumlw enforced Wmmwowﬂwwm_"mcﬁ that
his pleasure, and who shall have the power : (ney of the county has fafled or &, and that
which the attorney general is authorized by .Nmmumaosm of such criminal Hmimbmﬂmm.mm to

specific offense or class of g e
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the duty of the judge of any court, or the prosedyl A the attorne
] 3 8 g 3 . ' Yy general mav initi
it al actions as he shall %"QBFW. J%w%%%

mswoocug.. ,

. 390 ..mnowb.
43.10.067 Employment of attorneys by others# iag, seneral mrm: have the same powers a
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4310070 Compensation of assistants, attorneysgs
The attorney general shall fix the compensation
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any department, board, or commission, such deépal
commission shall pay the compensation as :fixedghy
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Ch.__81 WASHIEGTOYN LAWS 1971

of appeals. oL iuéﬁs of the superior gourt shall be charged  for any
search relative to natters pertaining to the duties of his office;
nor may he be charged ¢or a certified copy of any lav or resolution
passed by the legislature relative to his official duties, if such
Jaw has not been published as & state law.

’ A1l fees herein enuperated must be collected in advance.

sec. 108. Section 33.08.020, chapter 8, Laus of 1965 ‘and RCW
43.08.020 are each asended to read 'as follows:

The state treasurer shall reside and keep his -office at the
seat of governsment. Before .ente:ing uypon his dutles, he shall
execute and deliver to ghe'sec:etury of state a bond to the state in
the sue of two hundred and fifty thousand dollars, to be approved by
the sacretary of state and one of -the ((Jedges)) Justices of the
suprease ocourt, conditioned to pay all wmoneys at, such times as
reguired by lav, and for the fajthful performance of all dutles
required of him by 1av. He shall take am oath of office, to be
indorsed on his commission,” and file 2 copy ‘thereof, together with
the bond, in the office of the secretary of state.

sec. 109. Section 43.10.030, chapter &, Lavs of 1965 and RCH
43.10.030 are each amended to read as follows:

The attorney genéral shall:

(1) Appear for and reprasent the state before. the supreme
court or the gount of appeals in all cases in vhich the state is
interested; :

(2) Institute and prosecute all actions and proceedings for,
or for the use of the state, which may be necessary in the execution
of the duties of any state officer: .

(3) Detend all actions and phoceedings against any state
officer in his official capacity, in any of the courts of this state
or the United States; , . .

(4) Consult vith and zdvise the several prosecuttnq attorneys

in° matters relating to the duties of their office, and vhen the

interests of the state require, he shall attend the trial of any

. ‘person accused of a crine, and assist in the prosecution:

(5) Consult with and advise the governor, - mepbers of the
legislature and other state officers, - and vhen requested, give
written opinions upon'all constitutional or legal questions relating
to éhe duties.of such officerss

(6) Prepare proper drafts of contracts and other instruments
relating to subjects in vhich the s%ate is interesteds .o

(7).Give vritten opinions, vhen requested by either branch of
the. legislature, or any compittee thereof, upon constitutional or
legal que;tions:

(8) Enforce the ptopef,applicmtidn of funds appropriated for
the public jnstitutions of the state, and prosecute corporations for

[2501
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. Supreme Court of the United States.
THE REGENTS OF THE UNIVERSITY OF CAL-
IFORNIA, Petitioner, ‘
V.
Allan BAKKE, Respondent.

No. 76-811.

October Term, 1976.
June 7, 1977.

ON WRIT OF CERTIORARI TO THE SUPREME
COURT OF CALIFORNIA

Brief of The State of Washington and The Universify
‘of Washington As Amicus Curiae

Slade Gorton, Attorney General, State of Washington,
By: James B. Wilson, Senior Assistant, Attorney
General, State of Washington, Attorneys for Amicus
Curiae, 112 Administration Building, University of
Washington, Seattle, Washington.
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*1 INTEREST OF AMICUS CURIAE

The State of Washington, and its University of
Washington, as amicus curiae seek to preserve the
right of the University to serve the interests of all of its
students in education for life and careers in a plure-
listic, multi-racial society; to alleviate gross un-
der-representation of minority races in professions for
which the University provides education; to contribute
to overcoming pervasive and invidious racial” dis-
crimination which, but for *2 preferential admissions
programs, could make the University and its schools
and departments segregated, tax-supported purveyors -
of education for the white majority race, in fact if not

in law.

The State of Washington operates a system of higher
education which includes two state universities, four
statewide colleges and some 28 community colleges.
Its largest university is the University of Washington,
founded in 1861. The University is governed by a
Board of Regents of seven members appointed by the
Governor and confirmed by the state Senate. The
University has more than 35,000 students, nearly a
fourth of them enrolled in graduate or professional
programs. Included are programs leading to profes-
sional degrees in law, medicine, dentistry, nursing,
public affairs and social work, and graduate programs
leading to the Ph.D. degree in most of the academic

- disciplines.

While the Board of Regeﬁts has the responsibility for
admissions policies for its schools and departments,
implementation of policy decisions is delegated to the
deans and faculty of the various schools and colleges.
The Board has directed the graduate and professional
schools to “continue to recognize the need for greater
representation of minority groups which are un-
der-represented in their professions and/or academic
ranks by developing, enunciating and implementing -
admissions policies which are consistent with the
fulfilment of this need.”™"

FNI. Resolution of the Board of Regents

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. _
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adopted June 13. 1975. appended as Appen-
dix A to this amicus brief. -

Each of the schools and colleges has its own admis-
sions program. Each seeks to increase the numbers of
qualified but under-represented*3 minorities among
its students and in the profession it serves. None of the
_ admissions programs sets aside a fixed number of
seats for qualified minority applicants, as the Univer-
sity of California-Davis medical school does, but all of
them consider favorably the minority race of appli-

cants when determining who, among more qualified’

applicants than can be admitted, shall be admitted to
the limited number of places available.

The University of Washington law school's program
was the first such program challenged by a disap-
pointed applicant who contended that he had been
unconstitutionally discriminated against on the basis
of his Caucasian race. Marco DeFunis, Jr. was that
. plaintiff. He persuaded the trial court that he had been
discriminated against because the Constitution is
“color blind,” but the Supreme Court of the State of
Washington reversed, stating in part:

" “The state has an overriding interest in promoting
integration in public education. In light of the serious
under-representation of minority groups in the law
schools, and considering that minority groups partic-
ipate on an equal basis in tax support of the law
school, we find the state interest in eliminating racial
imbalance within public legal education to be com-
pelling." (2!

FNZ. DeFunis v. Odegaard,_82 Wn.2d at 33,
507 P.2d 1169 (1973). ;

The court further held that: _

“The consideration of race in the law school's admis-
sions policy meets the test of necessity here because
racial imbalance in the law school and the legal pro-
fession is the evil to be corrected, and it can only be
corrected by providing legal education to those mi-
nority groups which have been previously de-
prived.”I™ !

FN3. /d, at 35.

*4 This Court granted certiorari and heard arguments,
but decided that the case was moot because of the
impending graduation of the plaintiff.™ This Court
vacated the judgment and remanded the case to the

Page 3

state court for such action “as it may deem appropri-
ate.” On remand, four of the Washington Justices
would have reinstated the previous judgment of the
State Supreme Court, three Justices declined to vote
for reinstatement for varying reasons, none of which
involved the merits of the previous decision of the
court, and the two original dissenters remained in
dissent ™! The Supreme Court of the State of
Washington has only recently reaffirmed its position

taken in its original DeFunis decision in a unanimous

decision in State Employees v. Higher Education
Personnel Board!™8 Furthermore, it has cited -its
original DeFunis decision to support its conclusion
that selective certification (preferential treatment for
under-represented minorities in hiring) was necessary
in order for the city of Seattle to comply with Title VII
of the Civil Rights Act of 1964 and achieve “a fair
approximation of minority representation in city em-
ployment.’,’“?"”l

FN4. Detimis v. Odegaard, 416 U.S.312.

ENS. DeFunis v. Odegaard, 84 Wn.2d 617,
529 P.2d 438 (1974). A

FNG6. 87 Wn.2d 823, 557 P.2d 302 (Dec: 16,
1976). ' N

FN7. Lindsay ¢. Seattle, 86 Wn.2d 698, 548
P.2d 320 (April 197@)..

The University of Washington's medical school also
seeks to increase the number of certain minorities
within its classes. They have chosen a different ap-
proach from the law school (and the University of
California-Davis) because their admissions program
generally has different goals. Seriously considered
candidates for the limited' places available are with
certain exceptions limited to residents of Washington,
Alaska, Montana and Idaho. Fixed numbers of seats
are set aside for residents of Idaho, Alaska and Mon-
tana in accordance with *5 agreements between those

. states and the State of Washington in recognition of

the inability. of those states to provide medical educa-
tion at their own universities because of limited re-
sources. In order to assure that Blacks, Chicanos and
American Indians are represented within the student
body, their applications are seriously considered re-
gardless of place of residence. In the view of the
medical schoo! admissions authorities this gives the
school the best chance of having qualified minorities

 © 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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within the class ranks and ultimately within the pro-
fession.

Other graduate and professional schools at the Uni-
versity of Washington approach the need in ways that
best serve their overall educational needs and public
purposes. But all of them approach it, and seek solu-
tions within their admissions policies and in accor-
dance with the regents’ mandate.

Other state and local agencies of Washington have
been vigorous in taking and supporting affirmative
action to correct the effects of past racial discrimina-
tion in both employment and education. Most of these
steps have not been taken because of court orders or
compulsion by federal agencies in order to comply
with federal civil rights laws or executive orders. They
~ have been undertaken voluntarily by the agencies to

meet the perceived and acknowledged need to correct
the effects of slavery, segregation and discrimination
against certain insular minorities within our society
who by the very fact of past racially-biased, legal-
ly-sanctioned discrimination would still be denied
equal opportunity to the educational and employment
opportunities available in the state of Washington
without such programs.

*6 If this Court were to affirm the decision of the
Supreme Court of California in Bakke v. Board of
Regents,fms] the programs that the Washington Su-
preme Court has found necessary to further the com-
pelling interests of the state could be destroyed or
crippled. For that reason, the State of Washington as
amicus curiae urges the reversal of the decision of the
Supreme Court of California.

FNS. 18 C 3rd 34. 132 CA R 680, 553 P.2d

1152 (1976).
QUESTION PRESENTED

While the question presented could be stated in the
narrowest form, because of the broad sweep of the
lower court's decision we believe, for the purposes of
this brief, it must be stated as follows:

Does the United States Constitution preciude a
state-supported university from considering minority
race as an affirmative factor in its selection from
among qualified applications for admission to a li-
‘mited number of places within its student body?

Page 4

A bewildering array of subsidiary questions might be
stated, primarily because through history, prior to
DeFunis v. Odegaard, from the creation of the

Freedman's Bureau after the Civil War to the most

recent implementation of affirmative action programs
by the United States government, discrimination by
any minority race against the majority race has been
(as we think it largely remains) a non-problem. Some.
of those questions: o

1. Does the same strict scrutiny standard apply when '
the purpose and effect of the allegedly discriminatory

program are to benefit a minority, as in a program

where the motive is neutral or malign?

2. If a compelling state interest is required, either
absolute or on a relative scale, what weights are to be
attached 'to factors such as the following:

a. Gross under-representation of minority race in the
profession for which a school educates.

b. Former particip'ation by the institution challenged in
invidious discrimination for- which the program is
remedial and compensatory.

c. Absence of workable surrogate qualifications like
“culturally deprived,” “impoverished,” “educationally
handicapped,” or “disadvantaged” to identify mem-
bers of minority races without saying 5o, or in a “ra-

" cially neutral” way.

d. The educational judgment of the faculties and ad-
ministrators that the ends of education for all students
are importantly served by a student body which is not
monolithic in racial composition.

3. Must there be a showing of past discrimination by
an agency in order to justify its ameliorative program?

4. Is a fixed number (or fixed percentage) of minority
admittees in the University of California-Davis pro-
gram, which differentiates it from the greater flexibil-

ity of other programs, a negative or a positive factor?

In determining this, what weight should be given to
invidiousness of discrimination, the compelling qual- .
ity of the state interest, and scrutiny of race as a sus-
pect category? :

" ©2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Wash. AGO 1953-55 NO. 94 ‘ Page 1
Wash. AGO 1953-55 NO. 94, 1953 WL 45096 (Wash.A.G.) : :
(Cite as: 1953 WL 45096 (Wash.A.G.)) ’

Office of the Attorney General
State of Washington

*1 AGO 53-55 No. 94
July 16, 1953

COUNTY TREASURER: DUTY TO DISTRAIN FOR PERSONAL PROPERTY TAX: AUTHORITY TO CHARGE REALTY
. FOR PERSONAL PROPERTY TAX: LIABILITY FOR PENALTY AND LOSS THROUGH NON-FEASANCE
{ [NONFEASANCE] ] : REMEDIES FOR LOSS, PENALTY OR NON-FEASANCE [{NONFEASANCE]].

Treasurer: .
" 1. cannot refuse to distrain where facts require;
2. May charge realty in addition but not as alternative;
3. Is subject to penalty for non-feasance [ [nonfeasance] Jon statutory complaint;
4. Is personally liable in addition for loss to county through his non-feasance
{ [nonfeasance]]in civil action by prosecuting attorney; .
~ 5. May be compelled to perform duty by mandamus after demand and refusal, by
prosecutor, citizen, or in extreme case by attorney general or governor.

Honorable Don G. Abel
Prosecuting Attorney
Becker Building

Aberdeen, Washington

Dear Sir:

You reguest our opinion whether ' . _ » :
(1) the County Treasurer may refuse to distrain for personal property taxes-and in

lieu thereof charge the personal property tax against real property.

(2) If not; what civil liabilities has the County Treasurer incurred, particularly
if loss to the County has occurred. : . :

(3) What various remedies exist.

We conclude: _
(1) The Treasurer has no such discretion; and
(2) depending upon the facts, the Treasurer is liable:
(a) for statutory nonfeasance penalties, and
(b) personally, for loss to the taxing bodies.
(3) Various remedies are:
(a) Statutory complaint for the penalty;
(b) a civil action by the prosecuting attorney for the loss (or in extreme instances
the Attorney General); and :
(c) a writ of mandamus

{i) by the prosecutor; ' .
(ii) by a citizen after a demand and refusal of action by the prosecutor;

(iii) or in extreme instances by the Attorney General.
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ANALYSIS
I. AUTHORITY TO DELAY DISTRAINT

(a) Necessity of Immediate Distraint:

Relative to the collection of personal property taxes RCW 84.56.070 (PTC sec. 252)
provides: ' .

“On the fifteenth day of February, succeeding the levy of taxes, the county treasurer
shall proceed to collect all personal property taxés. He shall give notice by mail to
all persons charged with personal property taxes, and if such taxes are not paid before
they become delinquent, he shall forthwith proceed to collect them. If he is unable to
collect them when due he shall prepare papers in distraint * * * and he shall without
demand or notice distrain sufficient goods and chattels belonging to the person charged
with such taxes to pay them, with interest at the rate provided‘by law from the date
of delinguency, together with all accruing costs." (Emphasis supplied)

Such taxes become delinquent after
"the thirtieth day of April in each year." (RCW 84.56.020 - PTC sec. 248)

The duty can hardly be more specific to "forthwith" collect personal property taxes
when due. "Forthwith" means "immediately" or “"without delay, " Webster's New Inter. Dict.

(2d Ed., 1939) 994.

*2 We fully agree with and advise you that the Treasurer must forthwith distrain and
sell sufficient personal property to pay the personalty taxes. He has no authority to
grant an extension of time since the statute itself makes the tax due and payable on
a date certain. However, the Treasurer does and must have a reasonable period of time
for the carrying out of the distraint process particularly when a large number of
delinquencies exist. A period of time necessary to a bona fide effort to distrain is
of course valid. '

{b) Charging the Realty:

Pursuant to RCW 84.60.040 (PTC sec. 293) the county treasurer, when "in his opinion"
it is "necessary," may charge the personalty tax against real property. This is in no
sense a substitute manner of collection. Rather, it provides additional protection to
the county. It is not a method by which the Treasurer, in his discretion, may extend
the time for payment of personal taxes. Thus, even though the realty of the taxpayer
is charged with the tax, the Treasurer is still charged with the duty-to "forthwith"
collect and must in good faith attempt to distrain. . .

The reason is clear. If the collection of personalty taxes must pend the tax collection
procedures applicable to real property, the tax, ‘instead of being collected forthwith,
will remain uncollected for up to five years, RCW 84.64.030 and 84.64.040.

Taxation is but the proportional contribution.of citizens to the support of their
government. If some pay less, others must pay more. Oklahoma Tax Commission v. United
States, 319 U.S. 598, 609 (1943). The budgeted expenses and obligations of counties,
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municipalities,'and;other taxing districts are based uypon the tax revenues that will
be collected. Even as you and I, they may not meet their obligations with uncollected

moneys.

Such delayed collection as you mention not only can result in a loss but a basic
unfairness. Taxpayers who have real property obtain an extension of time to pay their
personal property tax not accorded to others. Such is contemplated neither by con-
stitution nor statute.

CIVIL LIABILITY OF COUNTY TREASURER

(a) Statutoty Nonfeasance Penalties:

RCW 84.56.410 (PTC sec. 286) provides _

“"Every * * * county treasurer who in any case refuses or knowingly neglects to perform
any duty enjoined on him with respect to taxation, * * * shall, for every such neglect,
* % * pay to the state not less than two hundred nor more than ohe thousand dollars,
at the discretion of the court, * * *" (Emphasis supplied)

This penalty shall be recovered in any court.of competent jurisdiction upon the

complaint of . :
"any citizen who is a taxpayer;"

and
"the prosecuting attorney shall prosecute such suit to judgment and execution.”

(Emphasis supplied)

The penalties apply whether or not the county has actually suffered loss. Thus the
penalties apply if personalty taxes are not forthwith collected, by distraint if
necessary, unless legal justification for non-action [[nonaction]] exists.

~*3 The presumption which we all do and should indulge, until the contrary is shown, is
that public officials perform their duty, 3 Cooley, Taxation,; (4th Ed. 1924) sec. 1011.

(b) Civil Liability:

If the county suffers a loss by virtue of the treasurer's failure to perform his duty,
he is personally liable for such loss. Pierce County v. Newman, (treasurer) 26 Wn. (2d)
63 at 66, 173 P. (2d) 127 (1946): :

"Upon the broad ground of public policy, persons charged with handling funds should
be held to strict accountability for such funds irrespective of the cause of their loss,
hence it was unimportant that respondent treasurer is not charged with personal
conversion of the funds lost by the county."

The court further states: _ ,
ws % % Tf the county treasurer refuses or neglects to collect any taxes assessed

upon personal property where same is collectible, or to file, as required by the statute,
the delinquent list and affidavit with the auditor when unable to collect personalty
taxes, the treasurer shall be liable for the whole amount of such taxes uncollected."

(Emphasis supplied)
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Such public officers, dealing as they do with public funds, are held to a high degree
of accountability. See also Spokane County V. Prescott, (treasurer) 19 Wash. 418, 53 Pac.
€61 (18%8); Skagit County v. American Bonding Co., (auditor) 59 Wash. 1, 109 Pac. 197
(1910); Hillyard ex rel. Tanner v. Carabin, (city treasurer, engineer and clerk) 96 Wash. -
366, 165 Pac. 381 (1917). The bond is only collateral security to the personal liability
of the Treasurer. .

, On similar tax problems see Pacific National Bank v. Bremerton Bridge Co., 2 Wn. (2d)
52 at 60-61, 97 P. {(2d) 162 (1939):; Monroe Logging Co. v. Department of Labor and
Industries, 21 Wn. (2d) 800 at 803, 153 P. (2d) 511 (1944); and In re Elvigen's Estate,
191 Wash. 614 at 622, 71 P. (2d) 672 (1937).
REMEDIES

. Upon the complaint of any taxpayer, the prosecuting attorney should investigate. If

the complaint is accurate, he "shall" prosecute the suit to judgment and execution. RCW
84.56.410 (PTC § 286). Upon demand and refusal of the prosecutor to act, a proper suit
may lie to require him to bring the action. State ex rel. Evans v. B. O. F., en banc,
141 Wash. Dec. 120 [[41 Wn.2d 133]] (Sept. 2, 1952). Such an action by a private citizen

" is but the general duty of his citizenship --in no sense can he be considered an

intermeddler. The presumption of proper performance of duty applies also to' the
prosecuting attorney. '

If, in an extreme case, the Attorney General learns of a failure of duty not'only on
the part of the Treasurer but of the prosecuting attorney, we cannot conceive it other
than less than our duty, if this office did not institute proper steps.

The Attorney General's ‘
"paramount duty is made the protection of the interest of the people of the state"

 State ex rel. Dunbar v. State Board of Equalization, 140 Wash. 433 at 440. 249 Pac. 8996
11926) - _ , :

*4 See also State ex rel. Clithero v. Showalter, 159 Wash. 519 at 521- 522, 293 Pac.
1000 (1930); Sasse v. King County, 196 Wash. 242 at 250, 82 P. (2d) 536 (1938): State
v. Gattavara, 182 wWash. 325 at 329, 47 P. (2d) 18 (1935) and Reiter v. Wallgren, 28 Wn.
t2d) 872, 184 P. (2d) 571 (1947). ; ‘

There may even be situations arising where the Governor may act. State ex rel. Hartley
v. Clausen, 146 Wash. 588, 264 Pac. 403 (1928).
' CONCLUSION '

(1) The county treasurer may not substitute a charge against the realty for his duty
to collect personal property taxes immediately by distraint if necessary: (2) In his
discretion, where necessary in order to secure payment of the tax, he should charge the
realty. However, this is an additional, not a substitute protection to the county; (3)
If the facts of a particular situation disclose that he has failed to do his duty, he
is liable to the penalty provided by RCW 84.56.410, whether or not loss occurs to the
county;- (4) If the county does sustain loss, he is also personally liable for the amount
of the loss. His bond is but collateral security to his own personal liability; (5) The
first and primary obligation to insure proper performance of the Treasurer's duty is
imposed upon the Prosecuting Attorney; and (6) In the event of his failure, others may
either bring the action themselves or force him to do so. .
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The people whom we all serve have a right to good government. That right is never without
a remedy. . .

Very truly yours,
Don Eastvold
Attorney General
Jennings P. Felix
Assistant Attorney General
Wash. AGO 1953-55 NO. 94, 1953 WL 45096‘(Wash.A.G.)
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