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A, INTRODUCTION

John Franklin was convicted of both a class B and class C felony,
for which he was sentenced to 120 and 60 months confinement
respectively. In addition, the court imposed terms of community custody
of 9 to 18 months and 9 to 12 months on the two offenses. RCW
9.94A.701(9) requires

The term of community custody specified by this section

shall be reduced by the court whenever an offender’s

standard range term of confinement in combination with

the term of community custody exceeds the statutory

maximum for the crime as provided in RCW 9A.20.021.

Despite the plain statutory directive, and despite the fact that for each of
his two offenses, the sum of Mr. Franklin’s terms of confinement and
community custody exceed the respective statutory maximums, the Court
of Appeals affirmed Mr. Franklin’s sentence. Based on RCW

9.94A.701(9), this Court must strike the community custody requirement.

B. ISSUE PRESENTED

Where a sentencing court has imposed the statutory maximum
term of continement for a crime, does RCW 9.94A.701(9) require that the

imposition of community custody be stricken?

' This provisicn was originally contained in RCW 9.94A.701(8) but is now
located in RCW 9.94A.701(9). The wording remaing exactly the same,



C. SUMMARY OF THE CASE

f
/

At his sentencing, Mr. Franklin received 68 months incarceration
on count [ (assault in the third degree), and 120 months on count III
(possession of cocaine with the; intent £0 deliver). CP 217. Noting that
Mr. Franklin was mistakenly sentenced beyond the statutory maximum
on count I, the trial court later modified the Judgment and Sentence to
lower the period of incarceration to 66 months. CP 274-75.% At the same
time, the court imposed a term of community custody of 9 to 18 months
on count I and 9 to 12 months on count III. CP 274-75. A second order
modifying the Judgment and Sentence provided:

On Count I, the defendant is sentenced to 9-18
months community custody or for the entire period of
carned early release awarded under RCW 9.94A.728,
whichever is longer. On Count I, the total amount of
incarceration and community custody shall not exceed 60
months.

On Count 111, the defendant is sentenced to 9-12
months community custody or for the entire period of
earned early release awarded under RCW 9.94A.728,
whichever is longer. On Count I, the total amount of
incarceration and community custody shall not exceed 120
months.

? Assault in the third degree is a class C felony and carries a maximum
statutory penalty of five years incarceration and/or a ten thousand dollar fine. RC'W
9A.20,021; RCW 9A.36.031. Possession of cocaine with the intent to deliver is a class
B felony and carries a maximum statutory penalty of ten years incarceration and/or a
twenty five thousand dollar fine. RCW 69.50.401.



CP 276-77.

On appeal, Mr. Franklin argued that the trial court improperly
senten.ced him to more than the statutory maximum penalty on counts I
and III, and then attempted to delegate to DOC the obligatior to ensure
that the statutory maximum penalty was not exceeded.®> The Court of
Appeals rejected the argum;ant in an unpublished opinion, citing to this

Court’s recent decision in Brooks, 166 Wn.2d at 674. State v. Franklin,

154 Wn. App. 1004, 2010 WL 60175 (No. 61481-9-1, January 11, 2010).
Its decision, however, failed to address the impact of the new provision in
RCW 9.94A.701(9).
D. ARGUMENT
1. RCW 9.94A.701(9) IS CLEAR ON ITS FACE, AND
ITS PLAIN MEANING REQUIRES THAT THE
IMPOSITION OF COMMUNITY CUSTODY BE
STRICKEN.
Under RCW 9.94A.505(5), “a court may not impose a sentence

providing for a term of confinement or community custody that exceeds

the statutory maximum for the crime as provided in chapter 9A.20

3 Mr. Franklin’s argument was based on State v. Linerud, 147 Wn. App. 944,
947-48, 197 P.3d 1224 (2009), which was later overturned in In re the Pers. Restraint of
Brooks, 166 Wn.2d 664, 673-74, 211 P.3d 1023 (2009). But see RCW 9.94A.701(9).




RCW.” Whether a sentence exceeds the statutory maxinum is a question

of law reviewed de novo. Brooks, 166 Wn.2d at 667; State v. Miller, 156

Wn.2d 23,27, 123 P.3d 827 (2003),
RCW 9.94A.701(9) specifically directs:
The term of community custody specified by this section
shall be reduced by the court whenever an offender’s
standard range term of confinement in combination with
the term of community custody exceeds the statutory
maximum for the crime as provided in RCW 9A.20.021.
RCW 9,94A.701(9); 2009 ¢ 375 § 5 (emphasis added). See App. B at 32-
34.* This change took effect July 26, 2009 and applies retroactively,’
“[I]f a statute is clear on its face, its meaning is to be derived from

the language of the statute alone” and it is not subject to judicial

interpretation. State v. Moeurn, Wn2d , P.3d_,2010 WL

3911350 at *2 (No. 82995-1, October 7, 2010); State v. Chapman, 140
Wn.2d 436, 450, 998 P.2d 282, cert. denied, 531 U.S. 984 (2000) (courts
“should assume the Legislature means exactly what it says™). The use of

the word “shall” in a statute is mandatory and “operates to create a duty

2008 ¢ 231 §§ 1-23 is attached as Appendix A, and 2009 ¢ 375 in its entirety
is attached as Appendix B,

® 2009 c 375 § 20 states: “This act applies retroactively and prospectively
regardless of whether the offender is currently on community custody or probation with
the department, currently incarcerated with a term of community custody or probation
with the department, or sentenced after July 26, 2009.” See App. B at 47-48,



rather than to confer discretion,” Crown_ Cascade, Inc. v. O’Neal, 100
Wn.2d 256, 261, 668 P.2d 585 (1983). The plain language of RCW
9.94A.701(9) requires that the imposition of community custody be
stricken for Mr. Franklin.

In Brooks, supra, this Court was presented with the question of
whether a sentence of the statutory maximum period of incarceration plus
community custddy exceeded the statutory maximum. Noting that the
defendant could earn early release time and that the amended Judgment
and Sentence stated the combination of confinement and community
custody was not to exceed the statutory maximum, this Court held that
Brooks did not receive an unlawful sentence. Id. at 672-73.

The Court of Appeals relied on Brooks in rejecting Mr. Franklin’s

appeal. Opinion at 26. Importantly, RCW 9.94A.701(9) had not yet

taken effect when Brooks was decided. However, in Brooks, this Court

referred to RCW 9.94A.701(9) and noted that for future cases, “it appears
the legislature has addressed the very questions we are asked to answer in
this case.” Id. at 672, n. 4. RCW 9.94A.701(9) mandates that the

imposition of community custody be stricken.



2. RCW 9.94A.729 DOES NOT IMPOSE COMMUNITY
CUSTODY, BUT SIMPLY CONTROLS WHEN
COMMUNITY CUSTODY BEGINS.

Former RCW 9.94A.715(1) specified both the imposition of
community custody, as well as when community custody was to begin.
The portion regarding when community custody began stated:

The community custody shall begin: (a) Upon completion

of the term of confinement; (b) at such time as the offender

is transferred to community custody in lieu of earned

release in accordance with RCW 9.94A.728 (1) and (2); or

(c) with regard to offenders sentenced under RCW

9.94A.660, upon failure to complete or administrative

termination from the special drug offender sentencing

alternative program.
Former RCW 9.94A.715(1). When RCW 9.94A.715 was repealed in
2008, the portion that detailed when community custody was to begin
was moved to a new section, RCW 9.94A.707(1). 1t read in pertinent
part:

Community custody shall begin: (a) Upon completion of

the term of confinement; (b) at such time as the offender is

transferred to community custody in lieu of earned release

in accordance with RCW 9.94A.728(1) or (2); or (¢) at the

time of sentencing if no term of confinement is ordered.

RCW 9.94A.707 (2008 version); 2008 ¢ 231 § 12 (See App. A at 16-17).
This did not constitute a substantive change in the law. The legislatufe

made clear in a statement of intent that the changes in 2008 ¢ 231 §§ 7 -

58 were “not intended to either increase or decrease the authority of



sentencing courts or the department relating to supervision.” 2008 ¢ 231
§ 6 (See App. A at 10-11). Rather, they were an attempt by the
legislature to reorganize the community custody statutes to “simplify the
supervision provisions of the sentencing reform act.” Id.

In 2009, RCW 9.94A.707(1) was amended to read:

(1) Community custody shall begin: (a) Upon completion

of the term of confinement; or (b) at the time of sentencing

if no term of confinement is ordered.

2009 ¢ 375 § 7 (See App. B at 36), Again, the legislature did not intend
this as a substantive change. 2009 ¢ 375 § 10 (See App. B at 40). The
portion regarding earned release was taken out of RCW 9.94A.707(1) and
moved to a new statute, RCW 9.94A,729:

{5)(a) A person who is eligible for earned early release as

provided in this section and who is convicted of a sex

offense, a violent offense, any crime against persons under

RCW 9.94A.411(2), or a felony offense under chapter

69.50 or 69.52, shall be transferred to community custody

in lieu of earned release time.

Together, RCW 9.94A.707(1) and RCW 9.94A.729(5)(a)
determine when community custody begins, Neither of these statutes
authorize the imposition of community custody. RCW 9.94A.701 and
RCW 9.94A.702 (concerning sentences of one year or less) are the only

statutes that authorize the court to impose community custody. 13B Seth

A. Fine, Washington Practice: Criminal Law § 3607 (Supp. 2009).




3. TO THE EXTENT THAT RCW 9.94A.701 IS
AMBIGUOUS, THE COMMUNITY CUSTODY
STATUTES MUST BE READ TOGETHER AND
HARMONIZED IN ORDER TO DETERMINE
LEGISLATIVE INTENT.

In interpreting statutory provisions, “[t]he fundamental objective

... 1s to ascertain and carry out the intent of the Legislature.” Rozner v.
Bellevue, 116 Wn.2d 342, 347, 804 P.2d 24 (1991). Related statutes
should be read together in order to determine the legislative intent
underlying the entire statutory scheme. Chapman, 140 Wn.2d at 448,

Former RCW 9.94A.715 provided that an offender should be

sentenced to:

community custody for the community custody range

established under RCW 9.94A.850 or up to the period of

earned release awarded pursuant to RCW 9.94A.728 (1)

and (2), whichever is longer.

In Brooks, 166 Wn.2d at 671-72, this court relied on RCW 9.94A.715
when it ruled that a sentencing court was authorized to impose
community custody in addition to the statutory maximum term of
confinement, since DOC would calculate the amount of earned early
release and ensure that the defendant did not serve more than the
statutory maximum. When RCW 9.94A.715 was repealed in 2008, the

above provision was moved to a new statute, RCW 9.94A.701; 2008 ¢

231 §7 (See App. A at 11-12).



RCW 9.94A.701 was substantively changed in 2009. 2009 ¢ 375
§ 5 (see App. B at 32-34). It expressly charges the sentencing court with
setting a definite period of community custody. Gone are the community
custody ranges. Instead, depending on the crime, a defendant is
sentenced to either 36, 18, or 12 months of community custody. RCW
9.94A.701(1) - (3). Also gone from RCW 9.94A.701 is the language
relied on in Brooks that authorized the imposition of community custody
for the period of earned early release. App. B at 32-33.°

At the same time the legislature made these changes, it added the
new subsection at the end of RCW 9.94A.701 (RCW 9.94A.701(8), now
RCW 9.94A.701(9)) that requires the court to reduce the term of
community custody when confinement plus community custody exceeds
the statutory maximum for the crinﬁe. The doctrine of noscitur a sociis

provides that “the meaning of words may be indicated or controlled by

, ® The definition of “commuinity custody” under RCW 9.94A.030(5) is “that
portion of an offender’s sentence of confinement in lieu of carned release time or
imposed as part of a sentence under this chapter and served in the community subject to
controls placed on the offender’s movement and activities by the department.” This is
substantially the same definition that existed prior to 2009. Given the 2009 changes
made to RCW 9.94A.701 removing the authority to impose community custody for the
period of early release, the failure to amend the definition of community custody must
be an oversight by the legislature. To the extent that RCW 9.94A.701 conflicts with any
other portion of the SRA, it should control if it is the more specific and more recently
enacted statute. Gorman v. Garlock, Inc., 155 Wn.2d 198, 210, 118 P.3d 311 (2003),




those with which they are associated.” Statc v. Roggenkamp, 153 ‘Wn.2d
614, 623, 106 P.3d 196 (2005). Since RCW 9.94A.701(1) — (3) mandate
fixed terms of community custody, RCW 9.94A.701(9) must be
interpreted to mean that community custody be reduced to a lower fixed
term, not a term that varies with earned release.

To the extent a statute is ambiguous, the rule of lenity demands it

be construed in favor of Mr. Franklin. City of Seatile v. Winebrenner,

167 Wn.2d 451, 462, 219 P.3d 686 (2009). Moreover, when interpreting
statutes, “the court must assume that the Legislature does not engage in

meaningless acts.” JIR Inc. v. City of Seattle, 126 Wn.2d 1, 10, 891 P.2d

720 (1995); In re Forbis, 150 Wn.2d 91, 101, 74 P.3d 1189 (2003). To
give meaning to the recent changes in RCW 9.94A.701, that statute must
be interpreted as requiring the sentencing court to impose a definite term
of community custody which, in combination with the term of

confinement, does not exceed the statutory maximum,

10



E. CONCLUSION

Based on RCW 9.94A.701(9), the imposition of community

custody must be stricken,

Respectfully submitted this 8" day of November, 2010.

U odeotic Albertson

ELIZABETH ALBERTSON (WSBA 17071)
THOMAS KUMMEROW (WSBA 21518)
Washington Appellate Project - 91052
Attorneys for Petitioner
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HOUSE BILL 2719

AS AMENDED BY THE SENATE
Passed Legislature - 2008 Regular Session
State of Washington 60th Legislature 2008 Regular Session
By Representatives Priest, Hurst, Loomilis, and VanDeWege

Read first time 01/16/C8. Referred to Committee on Public Safety &
Emergency Preparedness.

AN ACT Relating to ensuring that offenders receive accurate
gentences; amending RCW 9.94A.500, 9.9%94A.530, 9.94A.,737, 9.94A.740,
9.94A.501, 9.94A.505, 9.94A.610, 9.94A.612, 9.54A.625, 9.944A.650,
9.94A.670, 9.54A.690, 9.94A,728, 9.94A.760, 9.94A.775, 9.94A.780,
5.94A.820, 4.24.556, 9.95.017, 9.85.064, 9.95.110, 9.585.123, 9.85.420,
9.95.440, 46.61.524, 72.09.015, 72.08.270, 72.09.345, and 72.09.580;
reenacting and amending RCW 9.%4A.525, 9.94A.030, 9.94A.660, and
9.94A.712; adding new sections to chapter 9.94A RCW; adding new
gections to chapter 72.09 RCW; adding a new chapter to Title 9 RCW;
creating new sections; recodlfying RCW 9.94A.628, 9.94A.634, 9.94A.700,
9.94A,705, 9.94A.§10, ©.54A.610, 9.944.612, 9.942.614, 9.944A.616,
9.94A.618, and 9.94A.620; repealing RCW 9.54A.545, 9.94A.713,
9.94A.715, 9.94A.72Q, 9.94A.800, 9.%4A.830, and 79A.60.070; providing

an effective date; and providing an expiration date.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. It is the legislature's intent to ensure

that offenders receive accurate sgentences that are based on their’
actual, complete criminal histcry. Accurate sentences further the

sentencing reform act's goals of:

p. 1 HB 2719.5L
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(1} Ensuring that the punishment for a criminal offense 1is
proportionate to the sericusness of the offense and the offender's
criminal history;

{2) Ensuring punishment that is just; and

{3} Ensuring that sentences are commensurate with the punishment
imposed on others for committing similar offenses.

Given the decisions in In re Cadwallader, 155 Wn.2d 867 (2005);
State v. lLopez, 147 Wn.2d '515 (2002); State v. Ford, 137 Wn.2d 472
{(1999); and State v. McCorkle, 137 Wn.2d 490 (1999), the legislature
finds it 1s necessary to amend the provigions in RCW 9.94A.5C0,
9.94A.525, and 9.94A.530 in order to ensure that sentences imposed
accurately reflect the offender's actual, complete criminal history,
whether imposed at sentencing cor upon resentencing. Thege amendments
are consistent with the United States supreme court holding in Monge v.
California, 524 U.S. 721 {1998), that double jeopardy is not implicated

at resentencing following an appeal or collateral attack.

Sec. 2. RCW 9.94A.500 and 2006 ¢ 339 s 303 are each amended to
read as follows:

{1) Before imposing a sentence upon a defendant, the court shall
conduct a sentencing hearing. The sentencimg hearing shall be held
within forty court days following convictionm. Upon the motion of
either party for gcod cause shown, cr on its own motion, the court may
extend the time pericd for conducting the sentencing hearing.

Except in cases where the defendant shall be sentenced to a term of
total confinement for life without the possibility of release or, when
authorized by RCW 10.35.030 for the crime of aggravated murder in the
first degree, sentenced to death, the court may order the department to
complete a risk assessment report. If available before sentencing, the
report ghall be provided to the court.

Unlegs specifically waived by the court, the court shall crder the
departwent to complete a chemical dependency screening report before
imposing a sentence upon a defendant who has been convicted of a
violation of the uniform controlled substances act under chapter 69.50
RCW, a criminal sclicitation to commit such a violation under chapter
92.28 RCW, or any felony where the court finds that the offender has a
chemical dependency that has contributed to hig or her offense. In

addition, the court shall, at the time of plea or comnviction, order the

HB 27192.5L p. 2
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department to ccomplete a presenﬁence report before imposing a sentence
upon a defendant who has been convicted of a felony sexual coffense.
The department of corrections shall give priority to presentence
investigations for sexual offenders. If the court determines that the
defendant may be a mentally ill person as defined in RCW 71.24.025,
although the .defendant has not established that at the time of the
crime he or she Ilacked the capacity to commit the crime, was
incbmpetent to commit the crime, or was insane at the time of the
crime, the court shall order the department to complete a presentence
report before imposing a sentence.

The court shall consider the risk assessment report and pregentence
reports, if any, including any victim impact statement and criminal
history, and allow arguments from the prosecutor, the defense counsel,
the offender, the +wvictim, the sgurvivor of the victim, or a
representative of the victim cor survivor, and an investigative law
enforcement officer as to the sentence to be imposed.

A criminal history summary relating to the defendant from the

prosecuting authority or from a state, federal, or foreign governmental

agency shall be prima facie evidence of the existence and wvalidity of

the convictions Ilisted therein. If the court is satisfied by a

preponderance of the evidence that the - defendant has a c¢riminal
history, the court shall specify the convictions it hag found to exigt.
211 of this information shall be part of the record. Copies of all
rigk assegsment reports and presentence reports presented to the
sentencing court and all written findings of facts and conclusions of
law as to sentencing entered by the court shall be sent to the
department by the c¢lerk of the court at the conclusion of the
sentencing and shall accompany the offender 1f the offender isg
committed to the custody of the department. Court c¢lerks shall
provide, without charge, certified copies of documents relating to
criminal convicticns requested by prosecuting attorneys.

(2) To prevent wrongful disclosure of information related to mental
health services, as defined in RCW 71.05.445 and 71.34.345, a court may
take only those steps necessary during a sentencing hearing or any
hearing in which the department presents information related to mental
health services to the court. The steps may be taken on motion of the
defendant, the prosecuting attorhey, or on the court's own motion. The

court may seal the portion of the record relating to informaticon

p. 3 HE 2715.SL
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relating to mental health services, exclude the public from the hearing
during presentation or discussion of information relating to mental
health services, or grant other relief to achieve the result intended
by this subsecticn, but nothing in this subsection shall be construed
to prevent the subsequent release of information related to mental
health services ags authorized by RCW 71.05.445, 71.34.345, or
72.09.585. Any person who otherwise is permitted to attend any hearing
pursuant to chapter 7.6% or 7.6%A RCW shall not be excluded from the
hearing solely because the department intends to disclose or discloses

information related to mental health gervices.

Sec. 3. RCW 9.94A.525 and 2007 ¢ 199 s 8 and 2007 c 116 s 1 are
each reenacted and amended to read as follows: '

The offender score 1is measured on the horizontal axis of the
sentencing grid. The offender score rules are as follows:

The offender score 1s the sum of points accrued under this section
rounded down to the nearest whole number.

(1) A pricr conviction is a conviction which exists before the date
of sentencing for the offense for which the offender score is being
computed. Convictions entered or sentenced on the gsame date as the
conviction for which the offender score i1g being computed shall be
deemed "other current cffengeg" within the meaning of RCW 9.94A.58%,

(2} (a) Class A and sex prior felony convictions shall alwavs be
included in the offender score,

(b) Class B prior felony convictions other than sex offenses shall
not be included in the offender score, if since the last date of
release from confinement {including full-time residential treatment)
pursuant to a felony conviction, if any, or entry of Jjudgment and
sentence, the offender had spent ten consecutive years in the community
without committing any crime that subsequently results in a conviction.

" (¢) Except as provided in (e) of this subsection, class C prior
felony convictions other than sex offenses ghall not be included in the
of fender score 1f, since the last date of release from confinement
(including full-time residential treatment) pursuant to a felony
conviction, if any, or entry of judgment and sentence, the offender had
spent five consecutive years in the community without committing any

crime that subsequently results in a conviction.

HB 2712.5L p. 4
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{d) BExcept as provided in (e) of this subsection, serious traffic
convictions shall not be included in the offender score if, since the
last date of release from confinement (including full-time residential
treatment) pursuant to a felony convicetion, 1if any, or entry of
judgment and sentence, the offender spent five years in the community
without committing any crime that subsequently results in a conviction.

e} If the present ceonviction ig felony driving while under the
influence of intbxicating liquor or any drug (RCW 46.61.502(6)) or
felony physical control of a vehicle while under the influence of
intoxicating liguecr or any drug (RCW 46.61.504(6)), prior convictions
of felony driving while under the influence of intoxicating liguor or
any drug, felony physical control of a wvehicle while under the
influence of inteoxicating liquor or any drug, and sgerious traffic
of fenses shall be included in the offender score if: (i) The prior
convictions were committed within five years sgince the last date of
release from confinement (including full-time residential treatment) or
entry of judgment and sentence; or (ii) the prior convictions would be
considered ‘'prior offenses within ten vears" ag defined in RCW
46.61.5055.

{f} This subsection applies to both adult and juvenile prior
convictions.

{3) Out-of-state convictions for offensesgs shall be classified
according to the comparable cffense definitions and sentences provided
by Washington law. Federal convictionsg for offenses shall be
clasgified according to the comparable offense definitions and
gentences provided by Washington law. If there 1s no clearly
comparable offense under Washington law or the offense is one that is
usually considered subject to exclusive federal Jurisdiction, the
of fenge shall be scored as a class C felony equivalent if it was a
felony under the relevant federal gtatute.

(4) Score prior convictions for felony anticipatory offenses
(attempts, criminal sclicitations, and criminal conspiracies) the same
as 1f they were convictions for completed offenses.

(5) (a) In the case of multiple prior convictions, for the purpose
of computing the offender score, count all convictions separately,
except: -.

{1} Prior offenses which were found, under RCW 9.94A.589(1l) (a), to

encompass the same criminal conduct, shall be counted as one offense,
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the offense that yields the highest offender score. The current
sentencing court shall determine with respect to other prior adult
offenses for which sentences were served concurrently or priof Juvenile
offenses for which sentences were gerved consecutively, whether those
offenseg shall be counted zs one coffense or as separate offenses using
the "same criminal conduct" analysis found in RCW 9.94A.589(1} (a), and
if the court f£inds that they shall be counted as one offense, then the
offense that yields the highest offender score shall be used. The
current sgentencing court may presume that such other prior cffenses
were not the same criminal conduct from sentences imposed on separate
dateg, or in separate counties or Jjurisdictions, or in separate
complaints, indictments, cor informations;

(ii) In the case of multiple prior convictions for offenses
committed before July 1, 1986,. for the purpose of computing the
offender score, count all adult convictions served concurrently as one
offenge, and count all juvenile convictions entered on the same date as
one offense. Use the conviction for the offense that vyields the
highest offender score.

(b} As used in thig subsecticon (5), "served concurrently" means
that: {i) The latter sentence was imposed with sgpecific reference to
the former; (ii) the concurrent zrelationship of the sentences was
judicially imposed; and (iii) the concurrent timing of the sgentences
was not the result of a probation or parole revocation on the former
offense.

{6) If the pregent conviction is one of the anticipatofy offenses
of criminal attempt, solicitation, or conspiracy, count each prior
conviction as if the present conviction were for a completed offense.
When these convictions are uged as criminal history, score them the
same as a completed crime. ' _

{7) If the present conviction is for a nonviolent cffense and not
covered by subsgection (11), (12), or (13} of this sgection, count one
point for each adult prior felony conviction and one point for each
juvenile priocr wviclent felony conviction and 1/2 point for each
juvenile prior nonviolent felony conviction.

(8) If the present conviction is for a violent offense and not
covered in subsection (9), (10), (11}, (12}, or {(13) of this section,

count two points for each pricr adult and Jjuvenile wviolent felony

HB 2719.5L p. 6
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conviction, one pcint for each prior adult nonviolent felony
conviction, and 1/2 point for each prior juvenile nonviolent felony
conviction.

{9} If the present conviction is for a serious violent offense,
count three points for prior adult and juvenile convictions for crimes
in this category, two points for esach prior adult and juvenile wviclent
conviction (not alrsady counted), one peint for each prior adult
nonviolent felony conviction, and 1/2 point for each prior juvenile
nonviolent felony conviction.

(10) If the present conviction is for Burglary 1, count prior
convictions as in subsection (8) of this section; however count two
points for each prior adult Burglary 2 or regidential burglary
convicticn, and one point for each prior Jjuvenile Burglary 2 or
regidential burglary conviction. ,

{11} If the present conviction is for a felony traffic offense
count two points £for each adult or juvenile prior conviction for
Vehicular Homicide or Vehicular Assault; for each felony offense count
one point for each adult and 1/2 point for each Jjuvenile prior
conviction; for each serious traffic offense, other than those usged for
an enhancement pursuant to RCW 46.81.520(2), count cne point for each
adult and 1/2 point for each juvenile prior conviction; count one point
for each adult and 1/2 point for each Jjuvenile prior conviction for
operation of a vessel while under the influence of intoxicating liquor
or any drug. ,

{12) If the present conviction is for homicide by watercraft ox
assault by watercraft count twc points for each adult or juvenile prior
conviction for homicide by watercraft or assault by watercraft; for
each felony offense count one point for each adult and 1/2 point for
each juvenile prior convictien; count one point for each adult and 1/2
point for each Jjuvenile prior conviction for driving under the
influence of intoxicating liguor or any drug, actual physical contrcl
of a motor vehicle while under the influence of intoxicating liguor or
any drug, or operation of a vessel while under the influence of
intoxicating ligucr or any drug.

(13) If the present gonviction is for manufacture of
methamphetamine count three points for each adult prior manufacture of
methamphetamine conviction and two points for each juvenile manufacture

of methamphetamine offense. If the present conviction is for a drug
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offense and the offender has a criminal history that includes a sex
offense or serious violent offense, count three points for each adult
prior felony drug offense conviction and two points for each juvenile
dfug offense. All other adult and juvenile felonies are scored as in
subsection (8) of this section if the current drug offense is violent,
or as in subsection (7) of this section if the current drug offense is
nonviolent. '

{(l4) If the present conviction 1is for Escape from Community
Custody, RCW 72.09.310, ccunt only prior escape convictions in the
offender score. Count adult pricor escape convictions as one point and
juvenile prior escape convictions as 1/2 point.

(15} If the present conviction is for Escape 1, RCW 9A.76.110, or
Escape 2, RCW 9A.76.120, count adult prior convictions as one point and
juvenile prior convictions as 1/2 point. _

(1) If the present conviction is for Burglary 2 or regidential
burglary, count pricrs asg in subgeciion (7) of this section; however,
count two points for each adult and Juvenile prior Burglary 1
conviction, two pocints for each adult prior Burglary 2 or residential
burglary convicticon, and one point for each juvenile prior Burglary 2
or residential bﬁrglary conviction.

{17) If the present conviction is for a sex offense, count priors
as in subsecticns (7) through (11} and (13) through {16) of this
section; however count three points for each adult and juvenile prior
sex offense conviction.

(18) If the present conviction ig for failure to register as a sex
offender wunder RCW 9A.44.130({(-0))) {311), count priors as in
subsections {7) through (11) and (13) through (16) of this section;
however count three points for each adult and juvenile prior sex
offense convicticn, excluding prior convictions for failure to register
as a sex offender under RCW %24.44.130((438))) (11}, which shall cocunt
as one point.

{19) If the present conviction is for an offense committed while
the offender was under community ((plaecement)) custody, add one point.

For purposeg of thig gubsection, community custody includes community

placement or postrelease supervisicn, as defined in chapter 9.-- RCW

(the new chapter created in section 56 of thig act).

(20) If the present conviction is for Theft of a Motor Vehicle,
Pogsegsgsion of a Stelen Vehicle, Taking a Motor Vehicle Without

HB 2719.5L r. 8B



w ] e W

11
12
13
14
15
16
17
18
19
20
21

22
23
24
a5
26
27
28
25
30
31
32
33
34
35
36
37

Permission 1, or Taking a Motor Vehicle Without Permission 2, count
priors ag in subsgections (7) through (18) of this section; however
count one point for prior convictions of Vehicle Prowling 2, and three
points for each adult and juvenile prior Theft 1 (of a motor vehicle),
Theft 2 (of a motor wvehicle), Posgsession of Stolem Property 1 (of a
motor vehicle), Possessicn of Stolen Property 2 (of a motor vehicle),
Theft of a Motor Vehicle, Posgsesgion of a Stolen Vehicle, Taking a
Motor Vehicle Without Permiggion 1, or Taking a Motor Vehicle Without
Permigsion 2 conviction.

(21) The fact that a priocr conviction was not included in an
offender's offender score or criminal history at a previous sentencing
shall have no beafing on whether it is included in the criminal history
or offender gcore for the current offense. { {(Aecerdingly)) Prior
convictions that were not counted in the offender score or included in
criminal history under repealed or previous versions of the sentencing
reform act shall be included in criminal history and shall count in the
of fender score 1f the current version of the gentencing reform act

requires including or counting those convictions. Prior convicticns

that were not included in criminal history or in the offender sccre

shall be included upon any resgentencing to ensure iwmposition cof an

accurate sentence.

Sec. 4. RCW 9.94A.530 and 2005 ¢ 68 8 2 are each amended to read
as follows:

(1) The intersection cof the column defined by the offender score
and the row defined by the offense seriousness score determines the
standard gentence range (see RCW 9.94A.510, {Takle 1} and RCW
9.94A.517, (Table 3)). The additional time for deadly weapon findings
or for other adjustments ag specified in RCW 9.94A.533 shall be added
to the entire standard sentence range. The court may Iimpcse any
gentence within the range that it deems appropriate. 211l standard
sentence ranges are expressed in terms of total confinement.

(2) In determining any sentence other than a sentence above the
standard range, the trial court may rely on no more information than is
admitted by the plea agreement, or adwmitted, acknowledged, or proved in
a trial or at the time of sentencing, or proven pursuant to RCW
9.94A.537. Acknowledgment includes not objecting to information stated

in the presentence reports and not objecting to criminal history
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presented at the time of sentencing. Where the defendant disputes

material facts, the court must either not congsider the fact or grant an
evidentiary hearing on the point. The facts shall be deemed proved at
the hearing by a preponderance of the evidence, except as otherwise

specified in RCW 9.94A.537. On_ remand for resgentencing following

appeal or collateral attack, the parties shall have the opportunity to

present and the court to consider all relevant evidence regarding

griminal history, including crimimnal history not previously presented.

(3) In determining any sentence above the standard sentence range,
the court shall feollow the procedures set forth in RCW 9.94A.537.
Facts that establish the elements of a more serious crime or additicmnal
crimes may not be used to go outgide the standard sentence range except
upon  stipulation or when specifically provided for in RCW

9.94A.535( (423)) (3) (d), (e), (g), and (h).

NEW SECTION. Sec. 5. Sections 2 and 3 of this act apply to all

gsentencings and resentencings commenced before, on, or after the

effective date of sectiong 1 through 4 of this act.

NEW SECTION. Sec. 6. The existing sentencing reform act contains

numerous provisions for supervision of different types of offenders.

This duplication has caused great confusion for Jjudges, lawyers,
offenders, and the department of corrections, and often regults in
inaccurate sentences. The clarifications in this act are intended tc
support continued discussions by the sentencing guidelines commission
with the courts and the criminal justice community to identify and
propose policy changes that will further simplify and improve the
sentencing reform act relating to the supervisioﬁ of offenders. The
sentencing guidelines commission shall submit policy change proposals
to the legislature on or before December 1, 2008. .
Sections 7 through 58 of this act are intended to simplify the
supervision provisions of the sgentencing reform act and increase the
uniformity of its application. These sections are not intended to
either increase or decrease the authority of sentencing courts or the
department relating to supervision, except for those provisions
ingtructing the court to apply the provisions of the current community
custody law to offenders sentenced afiter July 1, 2009, bhut who
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committed their crime pricr to the effective date of this sgection to
the extent that such appliéation ig comgtitutionally permissible.

This will effect a change for offenders who committed their crimes
prior to the offender accountability act, chapter 196, Laws of 1999.
These cffenders will be ordered to a term of community custody rather
than community placement or community supervision. To the extent
constitutionally permissible, the terms of the offender's supervision
will be as provided in current law. With the exception of this change,
the legislature does not intend to make, and no provision of sections
7 through 58 of this act may be construed as making, a substantive
change to the supervisicn provisions of the sentencing reform act.

It is the intent of the legislature to reaffirm that section 3,
chapter 379, Laws of 2003, expires July 1, 2010.

NEW SECTION. Sec. 7. A new section is added to chapter 92.94A RCW

to read as foliows:

(1} If an offender is sentenced to the custody of the department
for one of the following crimes, the court shall impose a term of
community custody for the community custody range established under RCW
9.94A.850 or up to the pericd of earned release awarded pursuént to RCW
9.94A,728 (1) and (2), whichever is longer:

(a) A sex offense nct sentenced under RCW 9.94A.712;

(b) A violent cffense; _

(¢} A crime against perscns under RCW 92.94A.411 (2);

(d) A felony offender under chapter 69.50 or 69.52 RCW.

(2) If an offender is sentenced to a term of confinement of one
vear or less for a vioiation of RCW 9A.44.130(1l)(a), the court shall
impose a term of community custody for the community custody range
established under RCW 9.942.850 or up to the period of earned release
awarded pursuant to RCW 2.94A.728 (1) and (2), whichever is longer.

{3) If an offender is sentenced under the drug offender sentencing
alternative, the court shall impose community custody as provided in
RCW 9.94A.660. ‘

(4) If an offender ig sentenced under the special sexual offender
sentencing alternative, the court shall impose community custody as
provided in RCW 9.94A.670.

{5) If an offender 1is sentenced to a work ethic camp, the court

shall impose ccmmunity custody as provided in RCW 9.94A.690.
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(6) If a sex offender is sentenced as a nonpersistent offender
pursuant to RCW 9,%4A.712, the cocurt shall impose community custody as
provided in that sectiomn.

NEW SECTION. Sec. 8. A new gection is added to chapter 9.94A RCW

to read as follows:

(1) If an offender is sentenced to a term of confinement for one
vear or lesg for one of the following offenses, the court may impose up
to one year of community custody:

{a) A gex dffense, other than failure to register under RCW
9A.44.130(1);

(b)Y A violent‘offense;

(¢) A crime agalnst a person under RCW 9.94A.411; or

(d) A felony violation of chapter 69.50 or 69.52 RCW, or an
attempt, conspiracy, or solicitation to commit such a crime.

(2) If an offender is sentenced to a first-time offender walver,

the court may impose community custody as provided in RCW S9.94A.650.

NEW SECTICN. Sec. 9. A new section is added to chapter 9.94A RCW

to read as follows:

When a court sentences a person to a term of community custody, the
court shall impose conditions of community custody as provided in this
section. '

{1} Mandatory conditions. As mpart of any term. of community
custody, the court shall:

{a)} Reqguire the cffender to inform the department of court-ordered
treatment upon regquest by the department;

{(b) Require the offender toc comply with any conditions imposed by
the department under section 10 of this act;

{c) If the offender was sentenced under RCW 9.94A.712 for an
offense listed in RCW 9.94A.712(1) (a), and the victim of the offense
was under eighteen years of age at the time of the offense, prohibit
the offender from residing in a community protection zone.

(2) Waivable conditions. Unless waived by the court, as part cf
any term of community custody, the court shall order an offender to:

{a) Report to and be available for contact with the assigned

community corrections officer as directed;
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(b) Work at department-approved education, employment, or community
restitution, or any combination thereof;

(¢} Refrain from possessing or consuming controlled substances
except pursuant to lawfully issued prescriptions;

(d) Pay supervision fees as determined by the department; and

{e) Obtain prior approval of the department for the offender's
residence location and living arrangements.

{(3) Discreticonary conditions. Ag part of any term of community
custody, the court may order an cffender to:

{a) Remain within, or outside of, a sgpecified geocgraphical
boundary;

| (b) Refrain from direct or indirect contact with the victim of the.
crime or a specified class of individuals;

{¢) Participate in crimé—related treatment or counseling services;

(d) Participate in rehabilitative programs or otherwise perform
affirmative conduct reasonably related to the circumstances ¢f the
offense, the offender's risk of reoffending, or the safety of the
community;

(e} Refrain from consuming alcohol; or

{£) Comply with any crime-related prohibitions.

{4) Special conditions.

(a) In gentencing an offender convicted of a crime of domestic
vioience, ag defined in RCW 10.99.020, 1f the offender has a minor
child, or if the victim of the offense for which the offender was
convicted has a minor child, the court may order the offender to
participate in a demestic violence perpetrator program approved under
RCW 26.50.150,

(b) {1) In sentencing an offender convicted of an alcohol or drug
related traffic offense, the court shall require the offender to
complete a diagnostic evaluation by an alcohol or drug dependency
agency approved by the departmént of social and health services or a
gualified probation department, defined under RCW 46.61.516, that has
been appfoved by the department of sccial and health gervices. If the
offense was pursuant to chapter 46.61 RCW, the report shall be
forwarded to the department of licensing. If the offender is found to
have an alcchol or drug problem that requlires treatment, the offender
shall complete tréatment in a program approved by the department of

soclal and health services under chapter 70.96A RCW. If the offender
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is found not to have an alcohol or druyg problem that requires
treatment, the offender shall complete a course in an information
school approved by the department of social and health services under
chapter 70.96A RCW. The offender shall pay all costs for any
evaluation, educaticn, or treatment required by this section, unless
the offender is eligible for an existing program offered or approved by
the department of social and health services.

{(ii) For purposes of this section, "alcohol or drug related traffic
offense" means the following: Driving while under the influence as
defined by RCW 46.61.502, actual physical control while under the
influence as defined by RCW 46.61.504, vehicular homicide as defined by
RCW 46.61.520(1) (a), vehicular assault as defined by RCW
46.61.522(1) (b}, homicide by watercraft ag defined by RCW 79A.60.050,
or assault by watercraft as defined by RCW 79A.60.060.

(1ii) This subsection (4} (b) does not require the department of
social and health services to add new treatment or assessment
facilities nor affect its use of existing programs and facllities
authorized by law.

NEW SECTICN. Sec. 10. A new section is added to chapter 9.94A RCW
to read as follows:

(1) Every person who is sentenced to a period of community custody
shall report to and be placed under the supervision of the department,
gubject to RCW 9.9%4A.501.

(2) (a) The department shall assesgs the offender's risk of reoffense
and may establish and modify additicnal conditions of community custody
based upon the risk tc community safety.

(b} Within the funds available for community custody, the
department shall determine conditions and duration of community custody
on the basis of risk to community safety, and shall supervise offenders
during community custody on the basis of risk to community safety and
conditions imposed by the court. The secretary shall adopt rules to
implement the provisions of this subsection (2) (b).

(3) If the offender is supervised by the department, the department
gshall at a minimum instruct the offender to:

(a) Report as directed to a community corrections officer;

(b) Remain within prescribed geographical boundaries;

HB 2719.8L p. 14
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(c) Notify the community corrections officer of any change in the
offender's address or employment;

(d) Pay the supervision fee assegsment; and

(e) Disclecge the fact of supervision to any mental health or
chemical dependency treatment provider, as required by RCW 9.94A.722.

(4) The department may require the offender to participate in
rehabilitative programs, or otherwise perform affirmative conduct, and
to obey all laws. )

(5) If the offender wasg gentenced pursuant to a conviction for a
sex offense, the department may impocse electronic monitoring. Within
the resources made available by the department for this purpose, the
department shall carry ocut any electronic monitoring using the most
appropriate teéhnology given the individual circumstances of the
offender. As used in this section, "electronic monitoring" means the
monitoring of an offender using an electronic offender tracking system
including, but not limited to, a system using radio frequency or active
or passive global positicning system technology.

(6) The department may not impose conditiong that are contrary to
those ordered by the court and may not contravene or decrease court
imposed conditions.

(7) (a) The department shall notify the offender in writing of any
additional conditions or modifications. _

(b) By the close of the next business day after receiving notice of
a condition imposed or modified by the department, an offender may
request an administrative review under rules adopted by the department.
The condition shall remain in effect unless the reviewing officer finds

that it is not reasonably related to the crime of conviction, the

offender's risk of reoffending, cor the safety of the community.

{8} The department may require offenders to pay for special
gservices rendered including electronic monitoring, day reporting, and
telephone reporting, dependent on the offender's ability to pay. The
department may pay for these services for offenders who are not able to
pay.

(9) (a) When a sex offender has been sentenced pursuant toc RCW
9.94A.712, the bcard shall exercise the authority prescribed in RCW
9.95.420 through 9,95.435.

(b} The department shall asgegg the offender's risk of recidivism
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and shall recommend to the board any additional or modified conditions
based upon the risk to community safety. The board must consider and
may impose department-recommended conditions.

{c} If the department finds that an emergency exists requiring the
immediate imposition of additional conditions in order to prevent the
offender from committing a crime, the department may impose such
conditions. The department may not impose conditions that are contrary
to those set by the board or the court and may not contravene or
decrease court-imposed or board-imposed conditions. Conditiong imposed
under this subsection shall take effect immediately after notice to the
of fender by personal service, but shall not remain in effect longer
than seven werking days unlessg approved by the board.

(10) In setting, modifying, and enforcing conditionsg of community
custody, the department shall be deemed to be performing a
quasi-judicial function.

NEW SECTION. 8ec. 11, A new section ig added to chapter 9.94A RCW
to read as follows:

No offender sentenced to a term of community custody under the
supervision of the department may own, use, or possess firearms or
ammunition. Offenders who own, use, or are found to be in actual or
constructive possession cof firearms or ammunition shall be subject to
the violation process and sanctions under sections 15 and 21 of this
act and RCW 9.94A.737.

"Constructive possession” as used in this section means the power
and intent to control the firearm or ammunition. "Firearm" as used in

this section has the =same definition as in RCW £.41.010.

NEW SECTION., Sec. 12. A new section is added to chapter 9.%4A RCW

to read as fecllows:

(1) Community custody shall begin: {a} Upon completion of the term
of confinement; (b} at such time as the offender is transferred to
community custody in lieu of earned release in accordance with RCW
9.94A.728 (1} or (2); or (¢} at the time of sentencing if no term of
confinement is ordered. -

{2) When an offender 1is sentenced to community cugtody, the
offender is subject to the conditions of community custody as of the

date of sentencing, unless otherwige ordered by the court.
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(3) When an offender is sentenced to a community custody range
pursuant to section 7 (1) or {2) of this act, the department sghall
discharge the offender from community custody on a date determined by
the department, which the department may modify, based on risk and
performance of the offender, within the range or at the end of the
period of earned release, whichever is later.

NEW SECTION. Sec. 13. A new section is added to chapter 9.94A RCW

to read as follows:

(1} When an offender is under community custody, the community
corrections cofficer may obtain information from the offender's mental
health treatment provider on the offender's status with respect to
evaluation, application for services, registration for services, and
compliance with the supervisiocn plan, without the offender's consent,
as described under RCW 71.05.630. '

(2) An offender under ccmmunity custody who is civilly detained
under chapter 71.05 RCW, and subseguently discharged or conditionally
released to the community, shall be under the supervision of the
department for the duration of his or her period of community custody.
During any period of inpatient mental health treatment that falls
within the period of community custody, the inpatient treatment
provider and the supervising community corrections officer shall notify
each other abcut the offender's discharge, release, and legal status,

and shall share other relevant information.

NEW SECTION. 8ec. 14. A new section is added to chapter %.94A RCW
to read as follows:

(1) At any time prior to the completion or termination of a sex
offender's term .of community custody, if the court finds that public
safety would be enhanced, the court may impose and enforce an order
extending any or all of the conditions of community custody for a
period up to the maximum allowable sentence for the crime as it is
classified in chepter 9A.20 RCW, regardless of the expiration of the
offender's term of community custody.

(2) If a wviolation of a condition extended under this section
occurs after the expiration of the offender's term of community

custody, it shall Dbe deemed a wviclation of the sentence for the
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purposes of RCW 9.94A.631 and may be punishable as contempt of court as
provided for in RCW 7.21.040.

(3) If the court extends a condition beyond the expiration of the
term of community custody, the .department is not responsible for

supervisioﬁ of the offender's compliance with the condition.

NEW SECTION. Sec. 15. A new section is added to chapter 9.94A RCW
to read as follows:

{1) (a) An offender who wviclates any condition or regquirement of a
sentence may be sanctioned with up to sixty days' confinement for each
violation. o

(b) In lieu of confinement, an offender may be sanctioned with work
releage, home detention with electronic monitoring, work crew,
community restitution, inpatient treatment, daily reporting, curfew,
educational or counseling sessgions, supervision enhanced through
electronic monitoring, or any other sanctions available in the
community. |

(2) If an cffender was under community custody pursuant to one of
the following statutes, the offender may be sanctioned as follows:

{a) If the offender was transferred to community custody in lieu of
earned early release in accordance with RCW 9.94A.,728(2), the cffender
may be transferred to a more restrictive confinement status to serve up
to the remaining portion of the sentence, less credit for any period
actually spent in community custody or in detention awaiting
disposition of an alleged viclation.

(b) If the offender was sentenced under the drug offender
sentencing alternative set ocut in RCW 9.94A.660, the offender may be
sanctioned in accordance with that section.

{c) If the offender was sentenced under the special sexual cffender
sentencing alternative set out in RCW 9.94A.670, the suspended sentence
may be revoked and the offender committed to serve the original
gentence of ccnfinement.

(d) If the offender was sentenced to a work ethic camp pursuant to
RCW 9.94A.690, the offender may be reclassified to serve the unexpired
term of his cor her sentence in total confinement.

'(e) If a sex cffender was sentenced pursuant to RCW 9.94A.712, the

offender may ke transferred to a more restrictive confinement status to

HB 2719.8L | p. 18
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serve up to the remaining portion of the sentence, legs credit for any

period actually spent in community custody or in detention awaiting
disposition of an alleged violation.

NEW SECTICN. Sec. 16. A new section is added to chapter 9.3%4A RCW
to read as follows:

(L) If an offender has not completed hig or her maximum term of
total confinement and is subject to a third violation hearing pursuant
to RCW 9.94A.737 for any viclation of community custody and is found to
have committed the violatiocon, the department shall return the offender
to total confinement in a state correctional facility to serve up to
the remaining portion of his or her sentence, unless it is determined
that returning the offender to a state correctional facility would
gubstantially interfere with the offender's ability to maintain
necessary community supports or to participate in necessary treatment
or programming and would substantially increase the offender's
likelihood of reoffending.

(2) The department may work with the Washington association of
sheriffs and police chiefs to establish and operate an electronic
monitoring program for low-rigk offenders who vioclate the terms of
their community custody.

(3) Local governments, their subdivisions and employees, the
department and its employees, and the Washington asgsociation of
sheriffs and police chiefs and ites employees are immune from civil
liability for damages arising from incidents involving low-rigk
offenders wheo are placed on electronic monitoring unless it is shown

that an employee acted with gross negligence or bad faith.

NEW SECTICN. Sec. 17. A new section is added to chapter 9.944 RCW
to read ag follows:

(1) If a sanction of confinement is imposed by the court, the
following applies:

{a) If the sanction was impcsed pursuant to section 15(1l} of this
act, the sancticn shall be served in a county facility.

(b} If the sanction was imposed pursuant to sgection 15(2 of this
act, the sanction shall be served in a state facility.

(2) If a sancticn of confinement is imposed by the department, and

if the offender is an inmate as defined by RCW 72.09.015, no more than
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eight days of the sanction, including any credit for time served, may
be served in a county facility. 'The balance of the sanction shall be
served 1in a state facility. In computing the eight-day period,
weekends and hcolidays shall be excluded. The department may negotiate
with local correctional authorities for an additional period of
detention.

(3) If a sanction of confinement is imposed by the board, it shall
be gerved in a state facility.

(4) Sanctions imposed pursuant to RCW 9.94A.670(3} shall be served
in a county facility.

(5} As used in this section, "county facility" means a facility
operated, licensed, or utilized under contract by the county, and
"state facility" means a facility operated, licensed, or utilized under
contract by the state.

NEW SECTION. Sec. 18. A new section iz added to chapter 9.94A RCW

tc read as follows:

The procedure for imposing sanctions for wviolations of sentence
conditions or requirements is as follows:

(1) If the offender was sentenced under the drug ocffender
gentencing alternative, any sganctiong shall be imposed by the
department or the court pursuant to RCW 9.94A,660.

{(2) If the offender was sentenced under the special sexual offender
sentencing alternative, -any sanctions shall be imposed by the
department or the court pursuant to RCW 9.54A.670.

{3} If a sex offender was sentenced pursuant to RCW 9.94A.712, any
sanctions shall be imposed by the board pursuant to RCW 9.95.435.

{(4) In any other case, if the offender is being supervised by the
department, any sanctions shall be imposed by the department pursuant
to RCW 9.94A.737.

(5) If the offender is not being supervised by the department, any
sanctions shall ke imposed by the c¢ourt pursuant to gection 19 of this
act.

NEW SECTION. Sec. 19. A new section is added to chapter 9.94A RCW

to read as follows:

(1} If an offender violates any condition or requirement of a

HB 2719.SL . 20
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sentence, and the offender is not being supervised by the department,
the court may modify its order of judgment and sgentence and impose
further punishment in accordance with this section.

(2) If an offender fails to comply with any of the conditions or
requirements of a sentence the following provigions apply:

{a} The ccurt, upon the mction of the state, or upon its own
motion, shall require the offender to show cause why the offender
should not be punished for the noncompliance. The court may issue a
sunmmons or a warrant of arrest for the offender's appearance;

{b} The state has the burden of ghowing noncompliance by a
preponderance of the evidence;

(¢} If the court finds that a viclation has been proved, it may
impose the sanctions specified in section 15(1}) of this act.
Alternatively, the court may:

(1} Convert a term of partial confinement to total confinement;-

{ii) Convert community restitution obligation to total or partial
confinement; or

{iii) Convert monetary obligations, except restitution and the
crime victim penalty assessment, to community restitution hours at the
rate of the state minimum wage as established in RCW 49.46.020 for each
hour of community restitution;

(d} If the ccurt finds that the wviolation was not willful, the
court may wodify its previous order regarding payment of legal
financial obligations and regarding community restitution obligations;
and |

(e) If the violation involves a failure to undergo or comply with
a mental health status evaluaticon ahd/or outpatient mental health
treatment, the court shall seek a recommendation from the treatment
provider or proposed treatment provider. Enforcement of orderg
concerning outpatient wmental health treatment must reflect the
availability of treatment and must pursue the least restrictive means

of promoting participation in treatment. If the offender's failure to

. receive care essgential for health and safety presents a risk of serious

physical harm or probable harmful consequenceg, the civil detention and
commitment procedures of chapter 71.05 RCW sghall be considered in
preference to incarceration in a local or state correctional facility.

(3) Any time served in confinement awaiting a hearing on

p. 21 HB 2719.5L
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noncompliance shall be credited against any confinement ordered by the
court.

(4) Nothing in this section prohibits the filing of escape charges
if appropriate. A

Sec. 20. RCW 9.94A.727 and 2007 c 483 g 305 are each amended to
read as follows:

(1) ((H—ean—effender viclates—any —econdition—er —reguirement  of

HB 27192.5L p. 22
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+6+)) If an offender is accused of wviolating any condition or
reguirement of community custody, he or che is entitled to a hearing
before the department prior to the imposition of sanctions. The
hearing shall be c¢onsidered as cffender digciplinary proceedings and
shall not be subject to chapter 34.05 RCW. The department ghall
develop hearing procedures and a structure of graduated sancticns.

{({+7)) (2) The hearing procedures regquired under subsection
{((-£+63)) (1) of this secticn shall be developed by rule and include the
following:

(a) Hearing officers shall report through a chain of command
geparate from that of community corrections officers;

(b} Thé department shall provide the offender with written nctice
of the wiolatilon, the svidence relied upon, and the reasons the
particular sanction was imposed. The notice shall include a statement
of the rights specified in this subsection, and the offender's right to
file a personal restraint petition under court rules after the final
decision of the department;

(c) The hearing shall be held unless waived by the offender, and
shall be electronically recocrded. For offenders not in total
confinement, the hearing shall be held within fifteen working days, but
not less than twenty-four hours, after notice of the violation. For
offenders in total confinement, the hearing shall be held within five
working days, but ndt less than twenty-four hours, after notice of the
violation;

{(d) The offender shall have the right to: {1) Be present at the
hearing; (ii) have the assistance cof a person qualified to assist the
offender in the hearing, appointed by the hearing officer if the
offender has a language or communications barrier; (iil) testify or
remain silent; (iv} call witnesses and present documentary evidence;
and (v) guestion witnesses who appear and testify; and

(e) The sanction shall take effect if affirmed by the hearing
officer. Within seven days after the hearing officer's decisgion, the
offender may appeal the decision to a panel of three reviewing officers
degignated by the secretary or by the secretary's designee. The
sanction shall be reversed or modifled if a majority of the panel finds
that the sanction was ncot reasonably related to any of the following:
{1) The crime of conviction; (il) the wviclation committed; {(iii} the

offender's risk of reoffending; or (iv) the safety of the community.
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((48+)) (3) For purposeg of this section, nc finding of a viclation

of conditions may be based on unconfirmed or unconfirmable allegations.

NEW SECTICN. Sec. 21. (L} The secretary may issue warrants for

the arrest of any offender who wiolates a. condition of community
custody. The arrest warrants shall authorize any law enforcement or
peace officer or community corrections officer of this state or any
other state where such offender may be located, to arrest the offender
and place him or her in total confinement pending disposition of the
alleged violation.

{(2) A community correctiocns officer, i1f he or she has reasonable
cause to believe an offender has violated a condition of community
custody, may suspend the person's community custody status and arrest
or cause the arrest and detention in total confinement of the offender,
pending the determination of the secretary as to whether the violation
has occurred. The community corrections officer shall report to the
gecretary all facts and circumstances and the reasons for the action of
suspending community custody status.

{(3) If an offender has been arrested for a new felony offense while
under community custody the department shall hold the offender in total
confinement until a hearing before the department as provided in this
section or until the offender has been formally charged for the new
felony offense, whichever is earli er. Nothing in this subsection shall

be construed as to permit the department to hold an offender past his
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or her maximum term of total confinement if the offender has not
completed the maximum term of total confinement or to permit the
department tc heold an offender past the offender's term of community
custody.

{4) A violation of a condition of community custody shall be deemed
a wviolation of the sentence for purposes of RCW 09.94A.631. The
authority granted to community corrections officers under thisg section
shall be in addition to that set forth in RCW 9.94A.631.

Sec. 22. RCW 9.%4A.740 and 1999 ¢ 196 s 9 are each amended tc read
as follows:

(1) {(The—secretary—may isoune—worrants—for the arrest—of—any

atteged—violatien-)) When an offender ig arregted pursuant to section
21 of this act, the department shall compensate the local Jurisdiction

at the office of fimancial management's adjudicated rate, in accordance

with RCW 70.48.440. ( (A—eemmunity—ecorrectionsofficer—3f -he or ghe

{2) Inmates, ag defined in RCW 72.09.015, who have been transferred

to community custody and who are detained in a local correctional
facility are the financial responsibility of the department: of

corrections, except as'provided_in subsection (3) of this section.
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confinement sanctions imposed by the department under RCW
({9-94A-73742)4a})) 9.94A.670, the local correctional facility shall be

financially responsible. ((Fer—eornfinenent—sonctions—imposed-under-REW

Hewof earned—releaser))

{4) The department, in congultation with the Washington associatien
of sheriffs and police chiefs and thoge counties in which the sheriff
does not operate a correctional facility, shall establish a methodology
for determining the department's local correctional facilities bed
utilization rate, for each ccocunty in calendar year 1998, for offenders
being held for violaticns of conditions of community custody({+
E6mmHﬂiEy*fﬂfﬁEﬁEﬁfT—%H?—&Gﬁﬁﬁﬁ%%f—ﬂﬂ?&f?iﬂ%@ﬂ)). { (For—eonfinement
sanctions—tmposedunder ROW 9-94A- 732 —tetor—f{a}) )

{5) Except as provided in subsgegtions (1) and (2) of this secticn,

the local cocrrectional facility shall continue to be financially
responsible to the extent of the calendar vyear 1998 bed utilization

rate for confinement ganctions impesed by the department pursuant to

RCW _9.94A.737. If the department's wuse of bed space in local

correctional facilities of any county for such confinement sanctions
((3
REW—S5-942—73H ) —{et—eor—{d})) exceeds the 1998 bed utilization rate for
the county, the department shall compensate the county for the excess
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use at the per diem rate equal to the lowest rate charged by the county
under its contract with a municipal government during the year in which

the use occurs.

Sec. 23, RCW 9.94A.030 and 2006 ¢ 139 s 5, 2006 ¢ 124 8 1, 2006 c
122 8 7, 2006 ¢ 73 s 5, and 2005 c 436 5 1 are each reenacted and
amended to read ag follows:

Unlegs the context clearly requires otherwise, the definitions im
this section apply throughout this chapter.

{1) "Board" means the indeterminate sentence review, board created
under chapter %.9%$5 RCW.

(2) "Collect," or any derivative thereof, "collect and remit," or
"collect and deliver;" when used with reference Lo the departuent,
means that the department, either directly or through a collection
agreement authorized by RCW 5.94A.760, is responsible for monitoring
and enforcing the offender's sentence with regard to the legal
financial cbligation, receiving payment thereof from the offender, and,
consistent with current law, delivering daily the entire payment to the
superior court clerk without depositing it in a departmental account.

{3) "Commission" means the sentencing guidelines commigsion.

{4) "Community corrections cfficer" means an employee of the
department who i1a responsible for carrying out specific duties in
gupervision of @gentenced offenders and monitoring of sentence
conditions.

(5} "Community custody" means that portion of an offender's
sentence of confinement in lieu of earned release time or imposed
( (pursuant—te —REW—0-04A505-{2 ) {b)}+ 9 94A-650—through—9-94A- 670+

= ; = ; - ; ; —)) as part of a
sentence and served in the community subject to controls placed on the

offender's movement and activities by the department. ((Fer offenders

(6) "Community custody range" means the minimum and maximum period

of community custody included as part of a sentence under RCW
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9.94A.715, as established by the commission or the legislature under
RCW 9.94A.850 (( i : 7 )y

(7} ((“community -placemen

48¥)) "Community protection zone" means the area within eight
hundred eighty feet of the facilities and grounds of a public or
private school.

((-t99)) (8) T"Community restitution" means compulsory service,
without compensation, performed for the benefit of the community by the

of fender.

++3+3+) ) (9) "Confinement" means total or partial confinement,

((622))) (10) "Conviction" means an adjudication of guilt pursuant
to Titles 10 or 12 RCW and includes a verdict of guilty, a finding of
guilty, and acceptance of a plea of guilty.

((43+)) (11) "Crime-related prohibition" means an order of a court
preohibkiting conduct that directly relates to the circumstances of the
crime for which the offender has been convicted, and shall not be
construed to mean orders directing an offender affirmatively to
participate 1n rehabilitative programs or to otherwise perform
affirmative conduct. However, affirmative acts neceggary to monitor
compliance with the order cof a court may be required by the department.

({4+)) (12) "Criminal higtory" means the list of a defendant's

p. 29 HB 271%.SL
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prior convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere.

{a) The higtory shall include, where known, for each conviction (i)
whether the defendant has been placed on prokation and the length and
terms thereof; and (ii) whether the defendant has been incarcerated and
the length of incarceration.

(b) A conviction may be removed from a defendant's criminal history
only if it is vacated pursuant to RCW 9.96.060, 9.94A.640, 9.95.240, or
a gimilar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon;

{c) The determination of a defendant's criminal history is distinct
from the determination of an offender score. A prior conviction that
was not included in an offender score calculated pursuant to a former
version of the sentencing reform act remains part of the defendant's
criminal history.

((H35¥)) (13) "Day fine" means a fine imposed by the sentencing
court that equalg the dJdifference between the offender's net daily
income and the reasonable obligationsg that the ocffender has for the
support of the offender and any dependents.

((-86)-)) (14) '"Day reporting" means a program of enhanced
gupervision designed to monitor the offender's daily activities and
compliance with sentence conditions, and in which the offender is
required to report dally to a gpecific location designated by the
department or the sentencing court.

({37 ) (15) "Department" means the department of corrections.

T{{-E8))) (16) "Determinate gentence" means a sentence that states
with exactitude the number of actual years, months, or days of total
confinement, of partial confinement, of community ((swpeevisden))
custody, the number of actual hours or days of community restitution
work, or dollars cr terms cf a legal financial obligation. The fact
that an offender through earned release can reduce the actual period of
confinement shall not affect the classification of the sentence as a
determinate sentence.

{{££5}))) (17) "Disposable earnings" means that part of the earnings
of an offender remaining after the deduction from those earnings of any
amount required by law to be withheld. For the purposeg of this
definition, "earnings" means compensaltion paid or payable for personal

services, whether denominated as wages, salary, commission, bonuses, or
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otherwise, and, notwithstanding any other provision of law making the
payments exempt from garnishment, attachment, or other process to
satisfy a court-ordered legal financial obligation, specifically
includes periodic payments pursuant to pension or retirement programs,
or insurance pdlicies of any type, but deoes not include payments made
under Title 50 RCW, except as provided in RCW 50.40.020 and 50.4C.050,
or Title 74 RCW.

{{(£26+)) (18) "Drug offender sentencing alternative" 1is a
sentencing option avallable to persons convicted of a felony offence
other than a viclent cffense or a sex offense and who are eligible for
the option under RCW 9.94A.660.

({(233)) (19) "Drug offense" means:

(a) Any felony violation of chapter 69.50 RCW except posgession of
a controlled substance (RCW 69.50.4013) or forged prescription feor a
controlled substance (RCW 69.50.403);

{b} Any offense defined as a felony under federal law that relates
to the possession, manufacture, distribution, or transportation of a
controlled substance; or .

{c) Any out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a drug offense under (a)
of this subsection.

( (221 (20) "Earned release" wmeang earned release from
confinement as provided in RCW 9.94A,728. ’

{(#233)) (21) "Egcape" means:

(a) Sexually viclent predator escape (RCW %94.76.115), egcape in the
first degree (RCW 9A.76.110}, escape in the sgecond degree (RCW
92.76.120), willful failure to return from furlough (RCW 72.66,060),
willful fallure to return from work release (RCW 72.65.070), or willful
failure to be availlable for supervision by the department while in
community custody (RCW 72.09.310); or

(b) Any federal or out-cf-state conviction for an offense that
under the laws cf this state would be a felony classified as an escape
under (a) of this subsection.

((24))) (22) "Felony traffic offense" means:

(a) vVehicular homicide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), felony hit-and-
run injury-accident (RCW 46.52.020(4)), felony driving while under the
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influence of intoxicating liquor or any drug (RCW 46.61.502(6)), or
felony physical control of a vehicle while under the influence of
intoxicating liguor or any dfug (RCW 46.61.504(6)); or

{(b) Any federal or out-cf-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.

((£25+)) (23) "Fine" means a specific sum of money ordered by the
sentencing court to be paid by the offender to the court over a
sPeCific period of time.

((4263)) (24} 'First-time offender" means any person who has no
prior convictions for a felony and is eligible for the first-time
offender waiver under RCW 9.94A.650.

((-(27-)) (25) "Home detention" means a - program of partial
confinement available to offenders wherein the offender is confined in
a private residence subject to electronic surveillance.

({£28})) (26) "Legal financial obligation" means a sum of money
that is ordered by a superior court of the state of Washington for
legal <financial obligations which may include restitution to the
victim, statutorily imposed crime victims' compensation fees as
assessed pursuant to RCW 7.£8.035, court costs, county or interlocal
drug funds, court-appointed attcrneys' fees, and costs of defense,
fines, and any other financial obligation that is assessed to the
offender as a result of a felony conviction. Upon conviction for
vehicular assault while under the influence of intoxicating liquor or
any drug, RCW 46.61.522(1) {b), or vehicular homicide while under the
influence of intoxicating liquor or any drug, RCW 46.61.520(1) (a),
legal financial obligaticns may also include payment to a public agency
of the expense of an emergency response to the incident resulting in
the conviction, subject to RCW 38.52,430.

((£29H)) (27) "Most serious cffense" means ény of the following
felonies or a felony attempt to commit any of the following felonies:

(a) Any felony defined under any law ag a class A felony or
criminal solicitation of or criminal conspiracy to commit a class A
felony;

{b) Assault in the second degree;

{c}) Assault cf a child in the second degree;

{d} Child molestation in the second degree;

{e) Controlled substance homicide;
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(f) Extorticn in the first degree;

(g) Incest when committed against a child under age fourteen;

{(h) Indecent liberties;

(1) Kidnapping in the second degree;

(i) Leading organized crime;

(k) Manslaughter in the first degree;

{1} Manslaughter in the second degree;

{(m} Promoting prostitution in the first degree;

{n} Rape in the third degree;

(o) Robbery in the second degree;

{p) Sexual exploitation;

(q) Vehicular asgsault, when caused by the operation or driving of
a vehicle by a perscn while under the influence of intoxicating liquor
or any drug or by the operation or driving of a vehicle in a reckless
manner;

(r) Vehicular homicide, when proximately caused by the driving of
any vehicle by any persén while under the influence of intoxicating
liguor or any drug as defined by RCW 46.61.502, or by the operaticn of
any vehicle in a reckless manner;

{s) Any other class B felony offense with a finding of sexual
motivation; A

(t) Any octher felony with a deadly weapon verdict under RCW
9.94A.602;

(u} Any felony offense in effect at any time prior to December 2,
1993, that 1is comparable to a wmost serious offense under this
subsection, or any federal or out-cof-state conviction for an offense
that under the laws cf this state would be a felony classified as a
most serious offense under this subsection;

{(v) (i) A prior conviction for indecent liberties under RCW
9a.88.100(1) (a), (b}, and (c), chapter 260, Laws of 1975 l1lst ex. sess.
ag it existed until July 1, 1979, RCW 9A.44.100(1) (a), (b), and (c) as
it existed from July 1, 1879, until June 11, 1986, and RCW 9A.44.100 (1)
(a), (b), and (d) as it existed from June 11, 1986, until July 1, 1988;

{(ii) . A prior conviction for indecent liberties under RCW
9A.44.100(1) (¢) as it existed from June 11, 1986, until July 1, 1988,
if: (A) The crime was committed against a child under the age of
fourteen; or (B) the relationship between the victim and perpetrator is

included in the definition of indecent liberties under RCW
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9A.44.100(1)(c).as it existed from July 1, 1988, through July 27, 1997,
or RCW 5A.44.100(1) (d) or (e) as it existed from July 25, 1993,
through July 27, 19597. |

{(436}3)} (28) "Nenviclent cffense" means an offense which is nct a
violent offense.

({813 1ggl "Offender" means a persgon who has committed é felony
established by state law and ig eighteen years of age or older or is
less than eighteen years of age but whose case i1s under superior court
jurigdiction under RCW 13.04.030 or has Dbeen transferred by the
appropriate sjuvenile court to a criminal c¢ourt pursuant to RCW
13.40.110. Throughout thig chapter, the termg T"offender"™ and
"defendant" are used interchangeably. ‘

{(4325)) (30} "Partial confinement" means confinement for mno more
than one year in a facility or institution operated or utilized under
contract by the state or any other unit of government, or, if home
detention or work crew has been ordered by the court, in an approved
residence, for a substantial portion of each day with the balance cf
the day spent in the community. Partial confinement includes work
release, home detention, work crew, and a combination of work crew and
home detention.

({33)) (31) "Persistent offender" is an offender who:

{a}) (1) Has been convicted in this state of any felony considered a
most serious offense; and

{ii) Has, before the commission of the offense under {a) of this
subsection, been convicted as an offender on at least two separate
occasions, whether in this state or elsewhere, of felonies that under
the laws of this state would be considered most sericus offenses and
would be included in the offender score under RCW 9.94A.525; provided
that of the two or more previocus convictions, at least one conviction
must have occurred before the commission of any of the other most
serious offenses for which the offender was previously convicted; or

(b) (1} Has been convicted of: (A} Rape in the first degree, rape
of a child in the first degree, child molestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
indecent liberties by forcible compulsion; (B) any of the following
offenses with a finding of sexual motivation: Murder in the first
degree, murder in the second degree, homicide by abuse, kidnapping in

the first degree, kidnapping in the second degree, assault in the first
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degree, asgsault in the second degree, asgsault of a child in the first

~degree, asgsault of a child in the second degree, or burglary in the

first degree; or (C} an attempt tc commit any crime listed in this
subsection (({(-432%)) (31) (b} (i); and

{ii) Has, before the commissicn of the offense under (b) (1) of this
subsection, been convicted as an offender on at least omne occasion,
whether in this state or elsewhere, of an offense listed in (b) (i) of
this subsection or any federal or out-of-state offense or offense under
prior Washington law that ig comparable to the offenses listed in
(b) (1) of this subsection. A conviction for rape of a child in the
first degree constitutes a conviction under (b) (i} of this subsection
only when the cffender was sixteen years of age or older when the
offender committed the offense. A conviction for rape of a child in
the second degree constitutes a conviction under (b) (i) of this
subsection only when the offender was eighteen years of age or older
when the offender committed the offense.

( ({34 —"Postretease—supervigion'is that—portion—eof anoffendes's
community -placement—that—do et communityeustody-

4355)}) (32) "Predatory" means: (a) The perpetrator of the crime
was a stranger te the wvictim, as defined in this sgsection; (b} the
perpetrator established or promoted a relationship with the wvictim
prior to the cffense and the victimization of the wvictim was a
significant reason the perpetrator established or promoted the
relationghip; or {(c¢) the perpetrator was: {i) A teacher, counselor,
volunteer, or other person in authority in any public or private school
and the victim was a student of the school under his or her authority
or supervision, For purposes cf this subsection, "school" does not
include home-based instruction as defined in RCW 28A.225.010; (ii) a
coach, trainer, volunteer, or other person in authority in any
recreational activity and the victim was a participant in the activity
under his or her authority or supervision; or (iii) a pastor, elder,
volunteer, or other person in authority in any church or religious
organization, and the victim was a member or participant of the
organization under his or her authority.

({(36+)) (33) "Private school" means a school regulated under
chapter 28A.1%5 or 28A.205 RCW.

{({(427)) (34) "Public school" has the same meaning as in RCW
28A.150.010.
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((-£38))) (35) "Restitution" means a specific sum of money ordered
by the sentencing court to be paid by the offender to the court over a
specified pericd of time as payment of damageg. The sum may include
both public and private costs.

((+39%)) (36) '"Risk assessment” means the application of an
objective instrument supported by research and adopted by the
department for the purpose of assessing an offender's risk of
reoffense, taking into consideration the nature of the harm done by the
offender, place and circumstances of the offender related to risk, the
offender's relationship to any victim, and any information provided to
the department by victims. The results of a risk assessment shall noct
be based on unconfirmed or unconfirmable allegations.

{{449})) {(37) "Serious traffic offense" means:

{a) Nonfelony driving while under the influence of intoxicating
liguor or any drug (RCW 46.61.502), nonfelony actual physical contrcl
while under the influence of intoxicating liquor or any drug (RCW
46.61.504), reckless driving (RCW 46.61.500}), or hit-and-run én
attended wvehicle (RCW 46.52.020(5)); or

(b} Any federal, out-cf-state, county, or municipal conviction for
an offense that under the laws of this state would be classified as a
seriocus traffic cffense under (a) of this subsection.

({(+433)) (38) "Serious violent offense" ig a subcategory of violent
offense and means: _

(a) (1) Murder in the first degree;

{ii) Homicide by abuse;

(1ii) Murder in the second degree;

(iv) Manslaughter in the first degree;

{v}) Assault in the first degree;

{vi} Kidnapping in the first degree;

{vii) Rape in the first degree;

{viii} Assault of a child in the first degree; or

{ix) An attempt, criminal solicitation, or criminal conspiracy to
conmit one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
violent offense under (a) cof this subsection.

((%&2%)) (39) "Bex cffenss" means:
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(a) {i} A felony that is a violation of chapter 9A.44 RCW other than
RCW 5A.44.130 ({4xx+)) (12);

(11} A violaticn of RCW 9A.64.020;

{(1i1) A felony that is a violation of chépter 9.68A RCW other than
RCW 9.68A.080; or

{iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt,
criminal solicitation, or criminal conspiracy to commit such crimes;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that iz comparable to a felony claggsified ags a sex
offense in (a) of this subsection;

(¢) A felony with a finding of sexual motivation under RCW
9.94A.835 or 13.40.135; or

{d}) Any federal or cut-of-state conviction for an offensze that
under the laws of this state would be a felony classified as a sex
offense under (a) of this subsection.

{((443})) (40) "8exual motivaticon” means that one of the'purposes
for which the defendant committed the crime was for the purpose of his
or her sexual gratification.

((444¥}) (41) r'Standard sentence range" wmeang the sentencing
court's discretionary range in imposing a nonappealable sentence.

({(-H453)) (42) ﬁStatutory maximum sentence" means the maximum length
of time for which an offender may be confined as punishment for a crime
as prescribed in chapter 9A.20 RCW, RCW 9.952.010, the statute defining
the crime, or other statute defining the maximum penalty for a crime.

{{t46})}) (43) "Stranger" means that the wvictim did not know the
of fender twenty-four hours before the offense.

{({4H-)) (44 "Total confinement" means confinement inside the
physical boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of governmeht for twenty-
four hours a day, or pursuant to RCW 72.64:050 and 72.64.060.

((H483)) (45) "Transition training” means written and verbal
instructions and assistance provided by the department to the offender
during the two weeks prior to the offender's successful Completibn of
the work ethic camp program. The transition training shall include
instructions in the offender's regquirements and obligations during the
offender's pericd of community custody.

{ (H493)) {46) "Victim" means any person who has sustained
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emotional, psychological, physical, or financial injury to person or
property as a direct result of the crime charged.

{{4563H)) (47) "violent offense" means:

{a) Any of the fcllowing felonies:

(1) Any felony defined under any law as a class A felony or an
attempt to commit a class & felony;

(ii) Criminal solicitation of or criminal congpiracy to commit a
class A felony;

{iii} Manslaughter in the first degree;

{iv) Manslaughter in the second degree;

{v) Indecent liberties if committed by forcible compulsion;

(vi) Ridnapping in the zecond degree;

(vii) Arson in the second degree;

(viii) Assault in the second degree;

(ix) Assault of a child in the second degree;

{(x) Extortion in the first degree;

{xi) Robbery in the second degree;

{xii) Drive-by shooting;

{xiii) Vehicular assault, when caused by the operation or driving
of a wvehicle by a person while under the influence of intoxicating
liquor or any drug or by the operation or driving of a vehicle in a
reckless manner; and

(xiv) Vehicular homicide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating
ligquor or any drug as defined by RCW 46.61.502, or by the operation of
any vehicle in a reckless manner;

{b) Any conviction for a felony cffense in effect at any time prior
to July 1, 1976, that is comparable to a felony classified as a viclent
offense in (a) of thig subsection; and

{c) Any federal cr out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a violent
offense under (a) or (b} of this subsection.

((51)) (48) '"Work crew" meang a program of partial confinement
congisting of civic improvement tasks for the benefit of the community
that complies with RCW 9.94A.725.

((452F)) (49) "Work ethic camp" means an altermative incarceration
program as provided in RCW 9.94A.690 designed to reduce recidivism and

lower the cost of corrections by requiring offenders to complete a
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comprehengive array of real-world job and vocational experiences,
character-building work ethics training, life management gkills
development, substance abuse rehabilitation, counseling, literacy
training, and basic adult education.

((453F)) (50) "Work release" means a program of partial confinement
available to offenders who are employed or engaged as a student in a

regular course cf study at school.

Sec., 24. RCW 9.94A.501 and 2005 ¢ 362 s 1 are each amended to read
as follows:

{1) When the department performs a risk assessment pursuant toc RCW
9.94A.500, or toc determine a person's conditions of supervision, the
risk assessment shall classify the offender or a probationer gentenced
in superior court into one of at least four risk categories.

(2) The department shall supervise every offender sentenced tc a
term of community CuStOdY((T——e6mmHﬂi%?Lmﬁﬂiﬁﬁﬁﬂaﬂir*~ef—*€6mmﬁﬁiEy
supervisden)) and every migdemeancr and grosg misdemeanor probationer
ordered by a superior court to probation under the supervision cf the
department pursuant to RCW 5.9%2.060, 9.95.204, or 9.95.210:

{2) Whose risk assessment places that offender or probationer in
one of the two highest risk categories; oxr

(b) Regardless of the cffender's or probationer's risk category if:

(i) The offender's or probationer's current conviction is for:

(A} A sex offense;

(B) A viclent offense;

{C) A crime against perscns as defined in RCW 9.94A.411;

{D) A felony that 1s domestic violence as defined in RCW 10.992.020;
(E}) A violation of RCW 9A.52,025 (residential burglary);

(F) A viclation of, or an attempt, golicitation, or conspiracy to

violate, RCW 69.50.401 by manufacture or delivery or possgession with
intent to deliver methamphetamine; or

(@) A violation cf, or an attempt, solicitation, or conspiracy to
violate, RCW 69.50.406 (delivery of a controlled substance to a minor);

(ii) The offender or probationer has a prior conviction for:

(A} A sex offense;

(B A violent offense;

{(C) A crime against persons as defined in RCW 9.94A.411;

(D} A felcny that is domestic violence as defined in RCW 10.99.020;
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ENGROSSED SUBSTITUTE SENATE BILL 5288

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regular Session
State of Washington 6lst Legislature 2009 Regular Session

By Senate Human Services & Corrections (originally sponsored by
Senators Hargrove, Stevens, Regala, and Shin)

READ FIRST TIME 01/26/09.

AN ACT Relating to the supervision of offenders; amending RCW
9.94A.501, 9.944A.501, 9.94A.030, 9.94A.701, 9.,94A.704, 9.%4A.707,
9.94A.850, 9.95.220, %.94A.633, 9.%94A.737, and 9.94A.6332; amending
2008 ¢ 231 s 6 (uncodified); reenacting and amending RCW 9.94A.030;
creating new sgections; repealing RCW 9.95.206 and 9.95.212; repealing
2008 ¢ 231 & 60 {uncodified); providing an effective date; providing an

expiration date; and declaring an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. ROW 9.94A.501 and 2005 ¢ 362 s 1 are each amended to read
as follows:

(1) {(When—the department—oerforms—a—risk assesgment—pursuant—to
ROW—9 . 94A 506 —er—to -determine —a—pergonls—cenditions—of —cupervision,

p.- 1 ESSB 5288.8L
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sentenced to probation in gupericr court, pursuant to RCW 9.92.060,

9.95.204, or 9.95.210, for an offense included in (a) and (b) of this

aubsection. The superior court shall order probation for:

{a) Offenders convicted of fourth degree assault, violation of a

domestic wviolence court order pursuant to RCW_10.99.040, 10.93.9050,

26.09.300, 26.10.220, 26.26,138, 26.50.110, 26.52.070, or 74.34.145,

and who alsc have a prior conviction for one or more of the following:

(i) A violent offense;

ESSB 5288.5L p. 2
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(ii) A sex offense;

(iii) A crime agalnst a person as provided in RCW 9.94A.411;

(iv) Fourth degqree asgsault; or

(v) Viclation of a domestic violence court order; and

b) Offenders convicted of:

1) Sexuval misconduct with a minor second degree:

1i) Custodial sexual misconduct second degrée:

iv) Faillure to register pursuant to RCW 9A.44.130.

(
(
(
(1ii) Communication with a wminox for immoral purposges; and
(
{

2) Misdemeancr and gross misdemeanor offenders supervised by the

department pursuant to_ thig secticn_ ghall be placed on_  community
custody.

(3} The department shall supervise every felony offender sentenced

to community custody whose rigk aggessment, conducted pursuankt to

subsection (6) of thig section, places the offender in one of the two

highesgt risk categories.

(4) Notwithstanding any other provision of this section, the

department shall supervige zn offender sentenced to community custody

regardless of risk clasgification i1f the offender:

{a) Hag a current conviction for a sex offense:

(b) Has been identified by the department as a dangerous mentally
ill offender pursuant to RCW 72.05.370;

(c) Has an indeterminate sentence and is subject to parcle pursuant
to RCW 9.85.017;

{(d} Was sentenced under RCW 9.94A.650, 2.94A.660, or 9.94A.670; or
{ (-{v}—The-offerder)) (e] Is subject to supervision pursuant to RCW
9.94A.745,

({£2+)) (5) The department is mnot authorized to, and may not,
gupervise any offender sentenced to a term of community custody,
community placement, or community supervisgion or any probationer unless
the offender or probationer is one for whom supervision is required
under subsection (1), (2), (3}, or (4) of this section.

( (49 —Phis—section expires—July—3+—20%0)) (6) The department shall

conduct a rigk assesswment for every felony offender gentenced to a term

of community custody, community placement, or community supervision who

may be subiject to supervisgion under this section.

p. 3 ESSBE 5288.5L
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Sec. 2, RCW 9.942.501 and 2008 ¢ 231 s 24 are each amended to read
as follows:

(1) ({Whenthe department—performs—a—risk asscsament pursuant—to
REW—59+94A- 500+ —or—to—determine a—pergonls conditions of supervisien
the—risk—asgessnent —shalt—elagsify —the —offender —or —a—probationer

term—of ecommunity custody—end—every misdemncaner—and—gross misdemeaner
probatieoner —ordered —by —a—superier —court—to —probation—under —the
gupervisionof the department—pursvent —Eo—ROW-—9- 92060595204 —or
O9-O05-2310—+
{a)—Whose—rigk—assessment pleoces—that—offender or-probationer—in
}ti 9}1585 fiS]E EEtEagsEiesi ¥

+i}—Theoffender'-s—or—prebatiererls current convietion is for+—

ESSE 5288.SL .p. 4
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+iv+—¥he~e£%eﬁéef)i The department shall supervisgse every offender

convicted_ of a_ misgdemeanor or grosg misdemeancor coffense who is

gsentenced to probation in supericr court, pursuant to RCW 9.82.060,

9.95.204, or 9.95.210, for an offense included in (a) and {(b) of this

gubsection., The superior court shall order probation for:

(a) QOffenders convicted of fourth degree assault, violation of a

domestic violence court order pursuant to RCOW 10.99.040, 10.99.050,
26.09.300, 26.10.220, 26.26.138, 26.50.110, 26.52.070, or 74.34.145,

and who algo have a prior conviction for one or more of the following:

(i} A viclent offense;

(1i) A sex offense;

(111} A crime against z person as provided in RCW 9.94A.411;

{(iv) Fourth degrezs assault; or

(v) Violation of a domestic violence court order; and

{(b) Offenders convicted of:

(1) Sexual misconduct with a minor second degree;

(ii) Custodial sexual misconduct second deqree:

(iii) Communication with a minor for immoral purposges; and

(iv) Failure to register pursuvant to RCW 9A.44.130.

(2) Misdemeanor and gross misdemeanor offenders gupervisged by the

department pursuant to this gection gshall be placed on community
custody.

(3) The department shall supervige every felony offender gentenced

to_community custody whose risk assessment, conducted pursuant to

gsubsection (6) of this section, clasgifies the offender as one who is

at a3 high risk to reoffend.

(4} Notwithstanding any other provisgion of this_ gection, the

department shall supervise an offender sentenced to community custody

regardlegs of rigk clagsification if the offender:

(a) Has & current conviction for a sex offense;

{b) Hag been identified by the department as a dangerous mentally

ill offender pursuant tc RCW 72.09.370;

(¢} Has an indeterminate sentence and is subject to parole pursuant
to RCW 9.95.017;

(d) Was sentenced under RCW 9.94A.650, 9.94A.660, or 9.94A.670; or

( (tF—The—offender)) (e) Is subject to supervision pursuant to RCW
9.94A.745,

0. 5 ESS8B 5288.S8L



{(£2F)) (5) The department is not authorized to, and may not,
supervise any offender sentenced to a term of community custody or any
probationer unless the offender or probationer i1s one for whom

supervision is required under subsection (1), (2), (3), or (4) of this

section.

{ (-H—TFhis—secsten—expires—JTaty—3—2636) ) (6) The department shall
conduct a rigk agsegsment for every felony offender sentenced to a term

of community custody who may_ be gubiject to supervigion under thig

section.

Sec. 3. RCW 9.942A.030 and 2008 c 276 8 30% and 2008 ¢ 7 s 1 are
each reenacted and amended to read as follows:

Unless the context clearly requires otherwise, the definiticns in
this section apply throughout this chapter.

{1} "Board" means the indeterminate sentence review board created
under chapter 5.95 RCW. ’

{2) "Collect," or any derivative therecf, "collect and remit," or
"collect and deliver," when used with reference to the department,
means that the department, either directly or through a collection
agreement authorized by RCW 9.94A.760, 1s regpcnsible for monitoring
and enforcing the offender's sentence with regard to the legal
financial obligation, receiving payment therecf from the offender, and,
consistent with current law, delivering daily the entire payment to the
superior court clerk without depositing it in a departmental account.

(3} "Commission" means the sentencing guidelines commigsion.

(4) "Community corrections officer" means an employee of the
department who i1is responsible for carrying out Specifib duties in
supervision o¢f sentenced offenders and monitoring of sentence
conditions.

(5) '"Community custody" means that portion of an offender's
gsentence of confinement in lieu c¢f earned release time or imposed
( (pursuant — e — REW — 9 04A 565 (2} {b} — 0+94A 650 — Ehrough — 5942670+
9 4A 60O S4R 7O —Ehrough— 0 94A 715 or 904 -545+) ) as part of a

sentence under this chapter and served in the community subject to

controls placed on the offender's movement and activities by the
department. For cffenders placed on community cusgtody for crimes
committed on or after July 1, 2000, the department shall asgsess the

ESSEB 5288.5L p. 6
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of fender's risk of recffense and may establish and modify conditions of
community custody, in addition to those impoged by the court, based
upon the risk to community safety.

{6) "Community custody range" means the minimum and maximum period
of community custody included as part of a sentence under RCW
9.94A.715, asg established by the commission or the legizglature under
RCW 9.94A.850, for crimes committed on or after July 1, 2000.

(7) "Community placement"” means that period during which the
offender is subject toc the conditions of community custody and/or
postrelease gupervisiocn, which beging either upon completion cf the
term of confinement (postrelease supervision) or at such time as the
offender is transferred to community custody in lieu of earned release,
Community placement may consist of entirely community custody, entirely
postrelease supervision, or a combination of the two.

{(8) "Community protection zone" means the area within eight hundred
eighty feet cf the facilities and grounds of a public or private
school.

(9) '"Community restitution" means compulscry service, without
compensation, performed for the benefit of the community by the
cffender.

(10) "Community supervision" means a period of time during which a
convicted offender i1s subject to crime—related prohibitions and other
sentence conditions imposed by a court pursuant to this chapter or RCW
16.52.200(6) or 46.61.524. Where the court finds that any offender has
a chemical dependency that has contributed to his or her offense, the
conditions of supervision may, subject to available resources, include
treatment. For purposes of the interstate compaét for out-of-state
supervision of parclees and probationers, RCW 9.95.270, community
gupervigion is the functional equivalent of probation and should he
considered the same as probaticn by other states.

(11) "Confinement" means total or partial confinement. ‘

(12) '"Cenviction" means an adjudication of guilt pursuant to
Title(({(®)) 10 or 13 RCW and includes a verdict of guilty, a finding of
guilty, and acceptance of a plea of guilty.

(13} "Crime-related prohibition" means an order of a court
prohibiting conduct that directly relates to the circumstanceg of the
crime for which the offender has been convicted, and shall not be

construed to mean orders directing an offender affirmatively to

p. 7 ESSE 5288.8L
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participate in rehabilitative programs or to otherwigse perform

.affirmative conduct. However, affirmative actg necessary to monitor

compliance with the order of a court may be required by the department.

(14) "Criminal history" means the list of a defendant's prior
convictions and Jjuvenile adjudications, whether in this state, in
federal court, or elsewhere.

{a} The history sghall include, where known, for each convicticn (1)
whether the defendant has been placed on probation and the length and
termg thereof; and (ii) whether the defendant has been incarcerated and
the length of incarceration.

(b) A conviction may be removed from a defendant's criminal history
only if it ig wvacated pursuant to RCW 9.96.060, 9.5%4A.640, 9.95.240, or
a gimilar out-~of-state statute, or if the conviction has been vacated
pursuant Lo a governor's pardon.

{(c) The determination of a defendant's criminal history is distinct
from the determination of an offender score. A prior convictiocn that
was not inecluded in an offender score calculated pursuant to a former
vergion of the sentencing reform act remainsg part of the defendant's
criminal history.

(15) "Criminal street gang" means any ongoling organization,
aggociation, or group of three or more persons, whether formal or
informal, having a common name or common identifying sign or symbol,
having as one of itsg primary activities the commission of criminal
acts, and whose members or associates individually or collectively
engage 1in or have engaged in a pattern of c¢riminal street gang
activity. This definition does not apply to employees engaged in
concerted activities for thelr mutual aid and protection, or to the
activities of labor and bona fide nonprofit organizations or their
members or agents.

(16) "Criminal street gang associate or member" means any person
who actively participates in any c¢riminal street gang and who
intentionally promotes, furthers, or assists in any criminal act by the
criminal street gang,

{(17) "Criminal street gang-related offense" means any felcony or
misdemeanor offense, whether in this state or elsewhere, that is
committed for the benefit of, at the direction of, or in association

with any criminal street gang, or is committed with the intent to

ESSB 5288.5L p. 8
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promote, further, or assist in any criminal conduct by the gang, or is
commltted for one or more of the following reasons:

{(a) To gain admission, prestige, or promotion within the gang;

(b} To increase or maintain the gang's size, membership, prestige,
dominance, or control in any gecographical area;

{c) To exact revenge or retribution for the gang or any member of
the gang;

{d) To obstruct justice, or intimidate or eliminate any witness
against the gang cor any member of the gang;

(e) To directly or indirectly cause any benefit, aggrandizement,
gain, 9profit, or other advantage for the gang, its reputation,
influence, or membership; or '

() To provide the gang with any advantage in, or any control or
dominance over any criminal wmarket sgector, including, but not limited
to, manufacturing, delivering, or selling any controlled sgubstance
{(chapter 69.50 RCW); arson (chapter SA.48 RCW); trafficking in stolen
property (chapter 9A.82 RCW); promcting prostitution (chapter 9A.88
RCW); human trafficking (RCW 9A.40.100); or promoting pornography
(chapter 9.68 RCW). '

{18) "Day fine" wmeans a fine imposed by the sentencing court that
equals the difference between the offender's net dally income and the
reasonable obligations that the offender has for the support of the
offender and any dependants.

{19} '"Day reporting" means a program of enhanced supervisgion
designed to monitor the cffender's daily activities and compliance with
sentence conditions, and in which the offender is required to report
daily to a specific location designated by the department or the
sentencing court.

(20) "Department" means the department of corrections.

{21} "Determinate sentence" means a sgenktence that states with
exactitude the number of actual years, months, or days of tctal
confinement, ocf partial confinement, of community supervision, the
number of actual hours or days cf community restitution work, or
dollars or terms of a legal financial obligation. 'The fact that an
offender through earned release can reduce the actual pericd of
confinement shall not affect the classification of the sentence as a

determinate sentence.

p. 9 ESSB 5288.8L
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(22) "Disposable earnings" means that part of the earnings of an
offender remaining after the deduction from those earnings of any
amount required by law to bhe withheld. For the purposes of this
definition, "earnings" means compensation paid or payable for personal
serviceg, whether denominated as wages, salary, commission, bonuses, or
otherwise, and, notwithstanding any other provision of law making the
payments exempt from garnishment, attachment, or other process to
satisfy a court-cordered legal financial obligation, specifically
includes periodic payments pursuant to pengion or retirement programs,
or insurance policies of any type, but does not include payments made
under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050,
or Title 74 RCW. ,

(23} "Drug offender sentencing alternative" is a sentencing option
available to persons convicted of a felony offense other than a violent
offense or a sex cffense and who are eligible for the option under RCW
9.94A.660.

(24) "Drug cffense" meansg:

(a} Any felony violation of chapter 69.50 RCW except possession of
a controlled substance {(RCW 6%9.50.4013) or forged pregcription for a
controlled substance (RCW 69.50.403);

{b) Any coffense defined asg a felony under federal law that relates
to the possession, manufacture, distribution, or transportation of a
controlled substance; or

{c) Any out-of-state conviction for an offense that under the laws
of this state would be a felony classified as a drug offense under (a)
of this subsection.

(25) "Earned release" means earned releagde from confinement as
provided in RCW 9.94A.728.

(26) "hHscape" means:

(a} Sexually viclent predator escape {(RCW 9A.76.115), escape in the
first degree (RCW OSA.76.110), escape in the second degree (RCW
9A.76.120), willful failure to return from furlough (RCW 72.66.050),
willful failure to return from work release (RCW 72.65.070), or willful
failure to be availilable for supervision by the department while in
community custody (RCW 72.09.310); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of thie state would be a felony classified as an escape
under (a) of this subsection.

ESSB 5288.8L p. 10



w 1 Gy 0 e W NP

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

{27) "Felony traffic offense" means:

(a) Vehicular homicide (RCW 46.61.520), wvehicular assault (RCW
46.61.522), eluding a police officer (RCW 46.61.024), felony hit-and-
run injury-accident (RCW 46.52.020(4)), felony driving while under the
influence of intoxicating liquor or any drug (RCW 46.61.502(&)), or
felony physical control of a wvehicle while under the influence of
intoxicating liguor or any drug {(RCW 46.61.504(6)); or

(b) Any federal or out—of—state.conviction for an offense that
under the laws of this state would be a felony clagsified as a felony
traffic offense under {a) of this subsection.

(28) "Fine" means a specific sum of money ordered by the sentencing
court to be paid by the offender to the .court over a specific period of
time. .

{29} "First-time offender"” means any person who has no prior
convictions for a felony and ig eligible for the first-time offender
waiver under RCW 9.94A.650.

{30) "Home detention" means a program of partial confinemant
available to cffenders wherein the offender is confined in a private
residence subject to electrcnic surveillance.

(31) "Legal financial obligation" means a sum of wmoney that is
ordered by a supericr court of the state of Washington for legal
financial obligations which may include restitution te the victim,

statutorily dimposed crime wvictims' compensation feeg as assessed

~pursuant to RCW 7.68.035, court costs, county or interlocal drug funds,

court-appointed attorneys' fees, and costs of defense, fines, and any
other financial obligation that is assessed to the offender as a result
of a felony cecnviction. Upcn conviction for wvehicular assault while
under the influence of intoxicating liguor or any drug, RCW
46.61.522 (1) (b}, or wvehicular homicide while under the influence of
intoxicating liquor or any drug, RCW 46.61.520(1) (a), legal financial
obligations may alsc include payment to a public agency of the expense
of an emergency response tce the incident resulting in the conviction,
subject to RCW 38.52.430. '

(32} "Most serious cffense" means any of the following felonies or
a felony attempt tc commit any cf the fbllowing felonies:

(a) Any felony defined under any law as a class A felony or

criminal soligitation of or criminal conspiracy to commit a class A
felony;

p. 11 ESSE 5286. 5L
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) Assault in the gecond degree;

} Assault cf a child in the gecond degree;

)} Child molestation in the second degree;

) Controlled substance homicide;

) Extortion in the first degree;

) Incest when committed against a child under age fourteen;

(h) Indecent liberties;

(i) Kidnapping in the second degree;

() Leading organized crime;

(k) Manslaughter in the first degree;

1) Manslaughter in the second degree;

m) Promoting prostitution in the first degree;

n) Rape in the third degree;

0) Robbery in the seccond degree;

p) Sexual explcitaticn;

q) Vehicular assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating liquor
or any drug or by the operation or driving of a vehicle in a reckless
mManner ;

(r) Vehicular homicide, when proximately caused by the driving of
any vehicle by any persen while under the influence of intoxicating
liquor or any drug as defined by RCW 46.61.502, or by the operation of
any vehicle in a reckless manner;

(8) Any other class B felony offense with a finding of sexual
mobivation; '

(t) Any other felony with a deadly weapon verdict under RCW
9.94A.602;

(u) Any felony offense in effect at any time prior to December 2,
1993, that 1= comparable to a most serious offense under this
subsection, or any federal or ocut-cf-state conviction for an offense
that under the laws of this state would be a felony classified as a
most seriocus offense under this subsection;

(v (1) 2 prior conviction for indecent 1liberties under RCW
94.88.100(1) (a), (b), and {(c), chapter 260, Laws of 1975 1lst ex. gess.
as it existed until July 1, 1879, RCW 9A.44.100(1) (a), (b), and (c) a=s
it ezisted from July 1, 1979, until June 11, 1986, and RCW 9A.44.100 (1)
(a), (b), and (d) as it existed from June 11, 1986, until July 1, 1988;

ESSB 5288.SL p. 12
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{ii} A prior conviction £for indecent Iliberties under RCW

9A.44.100(1) {c) as it existed from June 11, 1986, until July 1, 1988,

if: (A) The crime was committed against a child under the age of
fourteen; or (B} the relatiocnghip between the victim and perpetrator is
included in the definition . of indecent liberties under RCW
9A.44.100(1) (¢) as 1t existed from July 1, 1%88, through July 27, 1997,
or RCW 9A.44.100{(1) ({d) or (e} asg it existed from July 25, 1993,
through July 27, 1937%;

(w) Any out-of-state conviction for a felomy offense with a finding
of sexual motivation if the minimum sentence imposed was ten years or
more; provided that the cut-of-state felony offense must be comparable
to a felony offense under Title 9 or 9A RCW and the out-of-state
definition of sexual metivation must be comparable to the definition of
sexual motivation contained in this section.

(33) "Nonviolent offense" means an offense which is not a violent
of fense.

{34) "Offender" means & person who has committed a felony
established by state law and is eighteen years of age or older or is
less than eighteen years of age but whose case is under superior court
jurisdiction wunder RCW 13.04.03C or has been transferred by the
appropriate Jjuvenile court tc a criminal court pursuant to RCW
13.40.110. Throughceut this chapter, the terms ‘'offender" and
"defendant" are used interchangeably.

(35) "Partial confinement" means confinement for no more than one
year in a facllity or institution operated or utilized under contract
by the state or any cther unit cf govermnment, or, if home detention or
work crew has been ordered by the court, in an approved residence, for
a substantial portion of each day with the balance of the day spent in
the community. Partial confinement includes work release, home
detention, work crew, and a combination of work c¢rew and home
detention.

(36) "Pattern of criminal street gang activity" means:

{a) The commigsion, attempt, conspiracy, or solicitation of, or any
prior juvenile adjudication of or adult conviction of, two or more of
the following c¢riminal street gang-related offenses:

(i) Any "serious violent" felony offense asg defined in {{RCW

9-04A8-6360)) Lhis sectiom, excluding Homicide by Abuse (RCW 9A.32.055)
and Assault of a Child 1 (RCW 9A.36.120);

p. 13 ESSB 5288.8L
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section,

(ii) Any "violent" offense as defined by

excluding Agssault of a Child 2

{RCW 9A.36.130);

( (REW—9-94A-63¢)) this

(1il) Deliver or Pecssession with Intent to Deliver a Controlled
Substance {chapter 6£9.50 RCW);

{iv} Any wviolation of the

(chapter 9.41 RCW);
(v) Theft of a Firearm (RCW SA.56.300);

made

older with a special finding of

firearms and dangerous

(vi) Possession of a Stolen Firearm (RCW SA.56.310);
(RCW 9A.36.080) ;

{viii) Harassment where a subsequent violation or deadly threat is

(vii} Malicious Harassment

(RCW 9A.46.020(2) (b))

(ix) Criwinal Gang Intimidation (RCW 9SA.46.120);

weapon act

(x) Any felcny convicticon by a person eighteen years of age or

offense under RCW 9.94A.833;

involving a juvenile

{(xi) Residential Burglary {(RCW 9A.52.025);
(xii) Burglary 2 (RCW 9A.52.030);

{x1ii) Malicious Mischief 1 (RCW 9A.48.070);
(RCW 9A.48.080});
(xv) Theft of a Mcotoxr Vehicle (RCW 9A.56.065);

{(xiv) Malicious Mischief 2

(xvi) Possession of a Stolen Mctor Vehicle {(RCW 9A.56.068);

in a felony

(xvii) Taking a Mctor Vehicle Without Permission 1 (RCW SA.56.070);
Vehicle

(xviii) Taking a Motor

9A.56.075) ;

{(xix) Extortion 1 {(RCW 9&.56.120);

%¥X) BExtortion 2 (RCW SA.56,130);

Without Permission

xxli) Tampering with a Witnmess (RCW 2A.72.120);

(xx

(xxi) Intimidating a Witness (RCW 9A.72.110);
{

{

xxiii) Reckless Endangerment

(xxiv) Coercion {(RCW 9A.36.070);
(xxv) Haragsment (RCW 9A.46.020);

{xxvi) Malicious Migchief 3

or

(RCW 9A.36.050);

(RCW 9A.48.090) ;
(b) That at least one of the offenses listed 1n

subsection shall have occurred after July 1, 2008;

{c¢) That the most recent committed offense listed in {(a)

(a)

z2 (RCW
of this
of this

subsection occurred within three vears of a prior offense listed in (a)

of this subsection; and

ESSB
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(d) Of the offenses that were committed in (a) of this subsgsection,
the offenses occurred on separate cccasions or were committed by two or
nore PErsons.

(37) "Persistent offender" i1s an offender who:

(a) (1) Has been convicted in this state of any felony considered a
most sericug offense; and

(ii} Has, before the ccmmissicon of the offense under (a) of this
subsection, been convicted as an cffender on at ~least two separate
occasiong, whether in thilis state or elsewhere, of felonies that under
the laws of this state would be considered most serious offensges and
would be included in the offender score under RCW 9.94A.525; providad
that of the two or more previous convictions, at least one conviction
must have occurred before the commission of any of the other most
gerious offenses for which the cffender was previously convicted; or

(b) (1) Has been convicted of: (A) Rape in the first degree, rape
of a child in the first degree, child molestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
indecent liberties by forcible compulsion; (B) any of the following
offenses with a finding of sexual motivation: Murder in the first
degree, murder 1in the second degree, homicide by abuse, kidnapping in
the firgt degree, kidnappring in the second degree, asgault in the first
degree, assault in the second degree, asgsgault of a child in the first
degree, assault of a child in the second degree, or burglary in the
firet degree; or (C) an attempt to commit any crime listed in this
subsection (327) (k) {1); and

{(ii} Hag, before the commigsicn of the offense under (b) (i) of this
gubsection, been convicted as an offender on at least one occasion,
whether in this state or elsewhere, of an offense listed in (b) (i) of
this subsecticn or any federal or out-of-state offense or offense under
prior Washington law that 1is comparable to the offenses listed in
{b) (1} of this subsection. A conviction for rape of a c¢hild in the
First degree constitutes a conviction under (b) (i) of this subsection
only when the offender was gixteen vyears of age or older when the
offender committed the offense. A conviction for rape of a child in
the second degree constitutes a conviction wunder (b){i) of ‘this
subsection only when the offender was eighteen years of age or older

when the offender committed the ocffense.

p. 15 ESSE 5288.S5L
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{38) "Postrelease supervigion” 1is that portion of an offender's
community placement that is not community custody.

(39) "Predatory" means: (a) The perpetrator of the crime was a
stranger to the victim, as defined in this section; (b) the perpetrator
established or promoted a relaticonship with the wvictim prior to the
offense and the victimization of the wvictim was a significant reascn
the perpetrator established or promoted the relationship; or (¢} the
perpetrator was: {1) A teacher, counselor, volunteer, or other person
in authority in any public or private school and the victim was a
student of the school under his or her authority or supervision. For
purposegs of this subsection, "school" does not include home-based
instructicon as defined in RCW 28A.225.010; (il) a coach, tralner,
volunteer, or other person in authority in any recreational activity
and the victim was a participant in the activity under his cr her
authority or supervisicn; or (iii) a pastor, elder, veolunteer, or other
person in authority in any church or religicus organization, and the
victim was a member or participant of the organization under his or her
authority.

(40) "Private gchool" means a school regulated under chapter
28A.195 or 28A.205 RCW.

{41) "Public school"™ has the same meaning as in RCW 28A.150.010.

{42) "Resgtitution" means a specific sum of money ordered by the
sentencing court to be paid by the offender to the court over a
gpecified period of time as payment of damages. The sum may include
both public and private costs.

(43) "Risk asgsgegsment" means the application of ({(an—ebjeetive))
the . rigk insgstrument ( (supported — by - regseareh — and - adopted — by) )
recommended_to the department ((for—the—purpese —of —agsesging—an

information—provided—teo—the department by —vietimo— The resulioof o
rigk—asgegsment—ahall-—-not —be—bagsed—en—uneconftirmed—or—urconfirmabic
atlegatiens)) by the Washington state institute for publicg pelicy_ as

having the highegt degree of predictive accuracy for agsessing an

of fender's rigk of recffenge.

(44) "Sericug traffic offense" means:

ESSB 5288. 8L p. 16
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(a) Nonfelony driving while under the influence of intoxicating
liquor or any drug (RCW 46.561.502), nonfelony actual physical centrol
while under the influence of intoxicating liquor or any drug (RCW
46.61.504), reckless driving (RCW 46.61.500), or hit-and-run an
attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-of-state, county, or municipal conviction for
an offense that under the laws of thig state would be classified as a.
serious traffic offense under (a) of this subsection.

(45) nSerious violent offense" is a subcategory of violent offense
and means:

{a) (1) Murder in the first degree;

(ii} Homicide by abuse;

{iii} Murder in the second degree;

{iv) Manglaughter in the first degree;

{v) Agsault in the first degree;

(vi) Kidnapping in the first degree;

(vii) Rape in the firét degree;

(viii) Assgault of a child in the first degree; or

{ix) An attempt, criminal sclicitation, or criminal conspiracy to
conmit one of these felonies; or

{b}y Any federal or out-cf-state conviction for an offense that
under the laws of this state would be a felony clasgified as a serious
violent offense under (a) of this subsection.

(46) "Sex offense"” means:

{(a) (1) A felony that ig a violation of chapter 9A.44 RCW other than
RCW 9A.44.130(12) ;

{ii) A violation of RCW 9A.64.020;

(iii) A felony that is a violation of chapter 9.68A RCW other than
RCW 9.68A.080; or

(iv) A felony that is, under chapter 9A.28 RCW, a criminal attempt,
criminal solicitation, or criminal conspiracy to commit such crimes;

{b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is comparable to a felony classified as a sex
offense in {(a) of this gubsection;

(c) A felony with a finding of sexual motivation under RCHW
9.94A.835 or 13.40.135; or

(d) Any federal or ocut-of-state conviction for an offense that

r. 17 ESSE 5288.5L
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under the laws of this state would be a felony classified as a szex
offense under (a) of this subsection.

(47) "Sexual motivation" means that one of the purposesg for which
the defendant committed the c¢rime was for the purpose of his or her
gexual gratification.

(48) n"Standard sentence range" means the sgentencing court's
digcretionary range in imposing a nonappealable sentence.

(49) "Statutory maximum sentence" means the maximum length of time
for which an offender may be confined as punishment for a crime as
prescribed in chapter 9A.20 RCW, RCW 9.92.010, the statute defining the
crime, or other statute defining the maximum penalty for a crime.

{50) "Stranger" means that the victim did not know the offender
twenty-four hours before the offense.

{51) "Total confinement" means confinement inside the physical

~boundaries of a facility or institution operated or utilized under

contract by the state or any dthef unit of government for twenty-four
hours a day, or pursuant to RCW 72.64.050 and 72.64.060.

(52) "Transition training" means written and verbal instructions
and assistance provided by the department to the offender during the
two weeks prior to the offender's successful completion of the work
ethic camp program. The transition training shall include instructions
in the offender's requirements and obligations during the offender's
period of community custody.

(53} "Victim" means any person who hag sustained emotional,
peychological, physical, or financial injury to person or property as
a direct result of the crime charged. |

{54) "Violent offense" means:

{2) Any of the following felonies:

{i) Any felony defined under any law as a c¢lasg A felony or an
attempt to commit a class A felony;

(ii) Criminal solicitation of or criminal conspiracy to commit a
class A felony;

(iii} Manslaughter in the first degree;

{iv) Manslaughter in the gecond degree;

(v) Indecent liberties if committed by forcible compulsion;

(vi) Kidnapping in the second degree;

{(vii) Arson in the second degree;
(

viii) Assault in the second degree;

ESSB 5288.8L T. 18
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{ix) Agesault of & child in the second degree;

{x) Extortion in the first degree;

(xi) Robbery in the gecond degres;

(xii) Drive-by shoocting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a perscn while under the influence of intoxicating
liquor or any drug or by the operation or driving of a vehicle in a
reckless manner; and

(xiv) Vehicular homicide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating
ligquor or any drug as defined by RCW 46.61.502, or by the operation of
any vehicle in a reckless manner;

{b) Any convicticn for a felony offense in effect at any time prior
to July 1, 1978, that is comparable to a felony classified as a violent
offense in {a) of this subsection; and

(c) Any federal or ocut-of-state conviction for an offense that
under the laws of this state would be a felony classified as a violent
of fense under (a) or (b) of this subsection.

(55} "Work crew" means a program cf partial confinement congigting
of civic improvement tasks for the benefit of the community that
complies with RCW 9.94A.725,.

{56} "Work ethic camp" means an alternative incarceration program
as provided in RCW 9.94A.690 designed to reduce recidivism and lower
the cost of corrections by requiring offenders to complete a
comprehensive array of real-world job and vocational experiences,
character-building work ethics training, 1life wanagement skills
development, substance abuse rehabilitation, counseling, literacy
training, and basic adult education.

(57) "Work release" wmeans a program of partial confinement
available to cffenders who are emploved or engaged asg a student in a

regular course cof study at school.

Sec. 4. RCW 9.94A.030 and 2002 ¢ 28 8 4 are each amended to read
ag follows:

Unless the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

{1) "Board" means the indeterminate sentence review board created
under chapter 9.95 RCW.
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{2} "Collect," or any derivative thereof, "collect and remit," or
"collect and deliver," when used with reference to the department,
means that the department, either directly or through a collection
agreement authorized by RCW 9.824A.760, ig responsgible for monitoring
and enforcing the offender's sentence with regard to the legal
financial cobligation, receiving payment thereof from the offender, and,
consistent with current law, delivering daily the entire payment teo the
superior court clerk without depositing it in a departmental account.

(3) "Commissicn" means the sentencing guidelines commisgion.

(4) "Community correctiong officer" means an employee of the
department who 1is responsibkle for carrying out sgpecific duties in
supervision of sentenced offenders and wmonitoring of sentence
conditions.

(5) "Community custody" means that portion of an offender's
gentence of confinement in lieu of earned release time or imposed ag

part of a sentence under this chapter and served in the community

subject to controls placed on the cffender's movement and activities by
the department.

{6) ((Lcommunity—eustody—reangel —means —the —mindmum —ond —maXdmun
pericd—of-community -custedy -included-as—part—of o gentence—underROW
AT —ag—egtabiished by the—commission—or the Jegialabture—under
REW—O-54A0L0—+

+#H) )} "Community protecticn zone" means the area within eight
hundred eighty feet of the facilities and grounds of a public or
private schocl.

((#83)) (7} "Communityr restitution" means compulsory service,
without compensation, performed for the benefit of the community by the
of fender.

((453}) (8) "Confinement" means total or partial confinement.

((£363)) (9) "Conviction" means an adjudication of guilt pursguant
to Title 10 or 13 RCW and includes a verdict of guilty, a finding of
gulilty, and acceptance of a plea of guilty.

{(£33)) (10) "Crime-related prchibition" means an order of a court
prohibiting ccnduct that directly relates to the circumstances of the
crime for which the offender has been convicted, and shall uot be
construed to mean orders directing an offender affirmatively to

participate in rehabilitative programs or to otherwigse perform
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affirmative conduct. However, affirmative acts necessary to monitor
compliance with the order of a court may be required by the department.

((21)) (11) "Criminal history" means the list of a defendant's
prior convictions and juvenile adjudications, whether in this state, in
tederal court, or elsewhere.

(a) The history shall include, where known, for each conviction (i)
whether the defendant has been placed on probation and the length and
terms thereof; and (ii) whether the defendant has been incarcerated and
the length of incarceration.

(b} A conviction may be removed from a defendant's criminal history
only if it is vacated pursuant tc RCW 9.96.060, 9.94A.640, 9.95.240, or
a gimilar out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardomn.

(c) The determination of a defendant's criminal hisgtory ig distinct
from the determination of an cffender score. A prior conviction that
was not included in an offender score calculated pursuant to a former
version of the sentencing reform act remains part of the defendant's
criminal history.

{((£3+})) (12} "Criminal street gang" wmweans any ongoing
organization, association, or group of three or more persons, whether

formal or informal, having a commen name or .common identifying sign or

"gsymbol, having as one of its primary activities the commission of

criminal acts, and whose members or associates individually or
collectively engage in or have engaged in a pattern of criminal street
gang activity. This definition does not apply to employees engaged in
concerted activities fcr their mutual aid and protection; or to the
activities of labor and bona fide nonprofit organizations or their
members or agents.

((434))) (13} "Criminal street gang associate or member" means any
person who actively participates in any criminal street gang and who
intentionally promotes, furthers, or assists in any criminal act by the
criminal street gang.

((£%5+)) {14} "Criminal street gang-related offense" wmeans any
felony or misdemeanor offense, whether in this state or elsewhere, that
is committed for the benefit of, at the direction of, or in association
with any criminal street gang, or is committed with the intent to
premote, further, or assist in any criminal conduct by the gang, or is

committed for one or more of the following reasons:
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{a) To gain admission, prestige, or promotion within the gang;

(b} To increase or maintain the gang's size, membership, prestige,
dominance, or control in any geographical area;

{c) To exact revenge-or retribution for the gang or any member of
the gang;

{d) To obstruct justice, or intimidate or eliminate any witness
againgt the gang or any member of the gang;

{e) To directly or indirectly cause any benefit, aggrandizement,
gain, profit, or other advantage £or the gang, i1its reputatiomn,
influence, or membership; or

(f) To provide the gang with any advantage in, or any control or
dominance over any criminal market gector, including, but not limited
to, manufacturing, delivering, or selling any controlled substance
(chapter 69.50 RCW); arson (chapter 9A.48 RCW); trafficking in stolen
property (chapter 9A.82 RCW); promoting prostitution (chapter O9A.88
RCW) ; human trafficking (RCW ©9A.40.100); or promoting pornography
{chapter 9.68 RCW)..

{(£63-})) (15) "Day fine" means a fine imposed by the sentencing
court that equals the difference between the offender's net daily
income and the reascnable obkligations that the offender has for the
support of the offender and any dependents.

((4-)) {le) "Day reporting" means a program of enhanced
gupervision desigﬁed to. monitor the offender's daily activitiezs and
compliance with sentence conditions, and in which the offender is
required to report daily to a specific location designated by the
department or the sentencing court.

{(££8H) ) {17) "Department" means the department of corrections.

{(43+9}+)) (18) "Determinate sentence" meansg a sentence that stategs
With exactitude the number of actual years, months, or days of total
confinement, of partial confinement, of community custody, the number
of actual hours or days of community restitution work, or dollars or
terms of a legal financizl obligation. The fact that an offender
through earned release can reduce the actual period of confinement
shall not affect the classification of the sentence as a determinate
sentence.

((4263})) (19) "Disposable earnings" means that part of the earnings
of an offender remaining after the deduction from those earnings of any

amount required by law to be withheld. For the purposes of this
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definition, "earnings" means compensation paid or payable for personal
gservices, whether denominated as wages, salary, commission, bonuses, or
otherwise, and, notwithstanding any other provision of law making the
payments exempt from garnishment, attachment, or other process to
satisfy a court-ordered legal financial obligation, specifically
includes periodic payments pursuant to pension or retirement programs,
or insurance policies of.any Eype, but does not include payments made
under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050,
or Title 74 RCW.

((£255)) {20) "Drug offender sentencing alternative" ig a
sentencing option available to persons convicted of a felony offense
other than a violent offense or a sex offense and who are eligible for
the option under RCW 9.94A.660.

{({(£22+)) (21) "Drug offense" meansg:

(a) Any felony violation of chapter 69.50 RCW exceplt possession of
a controlled substance (RCW 69.50.4013) or forged prescription for a
controlled substance (RCW 65.50.402);

(b) Any offense defined as a felony under federal law that relates
to the possession, manufacture, distribution, or transportation of a
controlled substance; or

(¢) Any out-of-state conviction for an offenge that under the laws
of this state would be a felony classified as a drug offense under {(a)
of this subsection.

( (23] {22) "Barned release" means earned release from
confinement as provided in RCW 9.94A.728,

{(({24F)) (23) "Egeape” means:

{a) Sexually viclent predator escape (RCW 9A.76.115), escape in the
first degree (RCW O9A.76.110), escape in the sgecond degree (RCHW
9A.76.120), willful failure to return from furlough (RCW 72.66.060),
willful failure to return from work release (RCW 72.65.070)}, or willful
failure to be available for gupervision by the department while in
community custody (RCW 72.0%.310); or .

(b} Any federal or out-of-state conviction for an offensze that
under the laws of this state would be a felony classified as an escape
under (a) of this subsection.

((£253)) (24) "Felony traffic offense" means:

(a) Vehicular homicide (RCW 46.61.520}, wvehicular assault (RCW
46.61.522), eluding a pclice officer (RCW 46.61.024), felony hit-and-
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run injury-accident (RCW 46.52.020{4)), felony driving while under the
influence of intcxicating liquor or any drug (RCW 46.61.502(6}), or
felony physical contzol of a vehicle while under the influence of
intoxicating liquor or any drug (RCW 46.61.504(6)); or

{b) Any federal cor out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.

{{(426))) (25) "Fine" means a gpecific sum of money ordered by the
sentencing court to be paid by the offender to the court over a
gpecific period of time.

((2#-)) [(26) "First-time offender" means any person who hag no
pricr convictions for a felony and is eligible for the first-time
offender waiver under RCW $.54A.650.

((+28+)) (27} "Home detention" means a program of partial
confinement available to cffenders wherein the offender is confined in
a private residence subject tc electronic surveillance.

{{£253)) (28B) '"Legal financial obligation" means a sum of money
that is ordered by a superior court of the state of Washington for
legal financial obligations which way include restitution to the
victim, statutorily imposed crime victims' compensation fees as
assessed pursuant tec RCW 7.68.035, court costs, county or interlccal
drug finds, court-appointed attorneys' feeg, and costs of defense,
fines, and any other financial obligation that is assesgsed to the
offender as a result of a felony cgonviction. Upon conviction for
vehicular assault while under the influence of intoxicating liquor or
any drug, RCW 45.61.522(1) (b), or vehicular homicide while under the
influence of intoxicating liquor or any drug, RCW 46.61.520(1) (a),
legal financial obligations may also include payment to a public agency

of the expense of an emergency response to the incident resulting in

‘the conviction, subject to RCW 38.52.430,

{{£36}+)) (29) '"Most serious offense" means any of the following
felonies or a felony attempt to commit any of the following felonies:

(a) Any felony defined under any law as a c¢lass A felony or
criminal solicitation of or criminal conepiracy to commit a class A
felony;

(b) Assault in the second degree;

{c¢) Assault of a child in the second degree;

(d} Child molestation in the gecond degree;
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Contrelled sgubstance homicide;

)
(f) Extortion in the first degree;
{g) Incest when committed against a c¢hild under age fourteen;
(h) Indecent liberties;

(1) Kidnapping in the second degres;

(1) Leading crganized crime;

(k) Manslaughter in the first degree;

{1} Manslaughter in the second degree;

(m) Promoting prostituticn in the first degree;

(n) Rape in the third degree;

(o} Robbery in the second degree;

{p) Sexual exploitation;

(g) Vehicular assault, when caused by the operation or driving of
a vehicle by a person while under the influence of intoxicating liquor
or any drug or by the operation or driving of a vehicle in a reckless
manner ;

{r) Vehicular homicide, when proximately caused by the driving of
any wvehicle by any person while under the influence of intoxicating
liquor or any drug as defined by RCW 46.61.502, or by the operation of
any vehicle in a reckless manner;

(s} Any other class B felcny offense with a finding of sexual
motivation;

(t) any other felony with a deadly weapon wverdict under RCW
9.94A.602;

{u) Any felony offense in effect at any time pricr to December 2,
1593, that 1is comparabkle to a mest sSerious offense under this
subsection, or any federal or out-of-state conviction for an cffense

that under the laws of this state would be a felony classgified as a

.most gerious offenge under this subsection;

(v) {i) A prior conviction for indecent 1libertieg under RCW
94.88.100(1) {a), (b), and (c), chapter 260, Laws of 1975 lst ex, sess.
as 1t existed until July 1, 1979, RCW 9A.44.100(1) (a), (b}, and (c) as
it existed from July 1, 1979, until June 11, 1986, and RCW 9A.44.100(1)
(a), (b), and (d} as it existed from June 11, 1986, until July 1, 1988;

{ii} A prior «conviction for indecent liberties under RCW
92.44.100(1) {¢) as it existed from June 11, 1986, until July 1, 1888,
if: () The crime was committed against a child under the age of

fourteen; or (B) the relationship between the victim and perpetrator is
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included in the definition of indecent liberties under RCW
9A.44.100(1} {c) as 1t existed from July 1, 1988, through July 27, 1597,
or RCW 9A.44.100{(1) (d4) or (e} ag it existed from July 25, 1983,
through July 27, 1997;

(w) Any out-of-state conviction for a felony offense with a finding
of sexual motivation if the minimum sentence imposed wag ten years or
more; provided that the out-of-state felony coffense must be comparable
to a felony offense under Title 9 or %A RCW and the out-of-state
definition of gexual motivation must be comparable to the definition of
sexual motivation contained in this section.

{({23+)) (30) "Nonviolent offense” means an offense which is not =a
violent offenge.

{({(32})) (31) voOffender" means a person who has committed a felony
gstablighed by state law and is eighteen years of age or older or is
less than eighteen years of age but whose case ig under guperior court
jurisdiction under RCW 13.04.030 or has been transferred by the
appropriate Jjuvenile court te a c¢riminal court pursuant to RCW
13.40.110. In_ addition, for_ the purpose of community custody

requirements under this chapter, "offender" also means a misdemeanor or

grogg migdemeanor probationer convicted of an offense included in RCW

9.94A.501 (1) and ordered bv a guperior court to probation under the

superviglion of the department pursuant to RCW 9.92.060, 9.95.204, or

9.95,2140. Throughout this chapter, the terms "offender" and
"defendant" are used interchangeably.

((-239)) (32) "Partial confinement" means confinement for no more
than one yéar in a facility or institution operated or utilized under
contract by the state or any other unit of governwment, or, if home
detention or work crew has been ordered by the court, in an approved
regidence, for a substantizl portion of each day with the balance of
the day spent in the community. Partial confinement includes work
release, home detention, work crew, and a combination of work crew and
home detention. '

{{£343))) {33) "Pattern of criminal street gang activity" meansg:

{a) The commisgsion, attempt, comnsgpiracy, or solicitation of, or any
prior juvenile adjudication of or adult conviction of, two or more of
the following criminal street gang-related offenses:

(i} Any "serious violent" felony offense as defined in {({RCW
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S-04n536} ) thisgs gection, excluding Homicide by Abuse (RCW 9A.32.055)
and Assault of a Child 1 (RCW 9A.36.120);

(i1} Any "violent" cffenge as defined by ((REW—5-942-0630)) this
section, excluding Assault of a Child 2 (RCW 9A.36.130);

{iii) Deliver or Possession with Intent to Deliver a Controlled
Substance (chapter 69.50 RCW);

(iv) Any violation of the firearms and dangerous weapon act
(chapter 9.41 RCW);

(v) Theft of a Firearm (RCW 9A.56.300);

(vi) Possession of a Stolen Firearm (RCW 9A.56.310);

{(vii) Malicious Harassment (RCW 9A.36.080);

{(viii) Harassment where a subsequent violation or deadly threat is
made (RCW 9A.46.020(2) (b)) ;

{(ix) Criminal Gang Intimidation (RCW 9A.46.120);

(x) Any felony conviction by a person eighteen years of age or
older with a special finding of involving a Jjuvenile in a felony
offense under RCW 9.54A.833;

{xi) Residential Burglary {(RCW 9A.52.025);

{xii) Burglary 2 {(RCW 9A.52.030);

(xiid) Malicious Migchief 1 (RCW 9A.48.070);

{(xiv) Malicious Mischief 2 (RCW 9A.48.080);

{xv} Theft of a Motor Vehicle (RCW 9A.56.065);

{xvi) Possesgssion of a Stolen Motor Vehicle (RCW 9A.56.068);

{xvii) Taking a Mofor Vehicle Without Permisgsion 1 (RCW 9A.56.070) ;

{xwviii) Taking a Motor Vehicle Without Permission 2 (RCW
9A.56.075) ;

(xix) Extortion 1 {(RCW 9A.56.120);

(xx} Extortion 2 (RCW 2A.56.130);

{xxi) Intimidating a Witness (RCW 9A.72.11Q};

{xxii) Tampering with a Witness (RCW 9A4.72.120);

(xxii1i) Reckless Endangerment (RCW 9A.36.050);

(xx1v) Coercion {(RCW 9A.36.070);

(xxv) Harassment {(RCW 9A.46.020); or

(zxvi) Malicious Mischief 3 (RCW 9A.48.090);

{b) That at least one of the offenses listed in {a) of this
subsection gshall have occurred after July 1, 2008;

(c¢) That the most recent committed offense 1isted in (a}) of this
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subsection occurred within three years of a prior offense listed in (a)
of this subsection; andg

(d} Of the cffenses that were committed in (a) of this subsection,
the offenses occurred on separate occasions or were committed by two or
more persons.

((£35)+)) (34) "Persistent offender® is an offender who:

(a) {i) Has een convicted in this state of any felony considered a
mogt serious offense; and

{ii}) Has, before the commission of the offense under (a) cf this
subsection, been convicted as an offender on at least two separate
occasions, whether in this state or elsewhere, of felonies that under
the laws of this state would be considered most serious offenses and
would be included in the offender score under RCW 9.94A.525; provided
that of the two or more previous convictions, at least one conviction
must have occurred before the commission of any of the other most
serious offenses for which the cffender wag previously convicted; or

(b} (1) Has been convicted of: (A) Rape in the first degree, rape
of a child in the first degree, child wmolestation in the first degree,
rape in the second degree, rape of a child in the second degree, or
indecent liberties by forcible compulsion; (B) any of the following
offenses with a finding of sexual motivation: Murder in the first
degree, murder in the second degree, homicide by abuse, kidnapping in
the first degree, kidnapping in the second degree, assault in the first
degree, assault in the second degree, assault of a child in the first
degree, assault of a child in the second degree, or burglary in the
first degree; or (C) an attempt to commit any orime listed in this
subsection ((435))) (34) {b) (i); and

(ii) Has, before the commission of the offense under (b) (i) of this
subsection, been convicted as an offender on at least one cgcasion,
whether in this state or elsewhere, of an offense listed in (b} (i) of
this subsection or any federal or out-of-state offense or offense under
prior Washington law that is comparable to the offenses listed in
{b) (i} of this subsection. A ccnviction for rape of a child in the
first degree constitutes a conviction under (b) (i} of this subsection
only when the offender was sixteen years of age or older when the
offender committed the offense. A conviction for rape of a child in

the second degree constitutes a conviction under (b) (i) of this
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subsection only when the offender was eighteen years of age or older
when the offender committed the offense.

((-63€})) (35) "Predatory" meansg: (a) The perpetrator of the crime
was a gtranger to the victim, as defined in this sectiom; (b) the
perpetrator established or promoted a.relationship with the wvictim
prior to the offense and the victimization of the victim was a
gignificant reason the perpetrator established or promoted the
relationship; or (¢} the perpetrator was: (i) A teacher, counselor,
volunteer, or other person in authority in any public or private school
and the victim was a student of the school under his or her authecrity
or supervision. Yer purposesg of this subsection, "school" deces not
include home-based instruction ag defined in RCW 28A.225.010; (ii) a
coach, trainer, voluntesr, or other person in authority in any
recreational activity and the wvictim was a p@rticipant in the activity
under his or her authority or supervision; or (iii) a pastor, elder,
volunteer, or other perscn in authority in any church or religious
organization, and the victim was a member or participant of the
organization under his or her authcrity.

((437%)) (36) "Private school" means a school regulated under
chapter 28A.195 or 28A.205 RCW.

((438+)) (37) "Public school" has the sgame wmeaning as in RCW
28A.150.010. .

({(£35+)) {(38) "Restitution" means a specific sum of money ordered
by the sentencing court to be paid by the offender to the court over a
specified periocd of time as payment of damages. The sum way include

both public and private costs.

({(4463+)) (39) "Rigsk assessment" means the application of {(an
ebjeetive)) the risk insgtrument ((suppeorted—by—resecareh—and—-adopted
by)) recommended to the department ((fer—the—purpose—eof aavessing—an

rigl—assessment—ghall—not—be—baged —eon—unconfirmed or—uneconfirmable
artegatieons) ) by the Washington state institute for public policy as
having the highest degree of predictive acguracy Ffor assesgsing an
offender's risk of reoffense.

({(441)})) (40) "Serious traffic offensgse" means:
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(a) Nonfelony driving while under the influence of intoxicating
liquor or any drug (RCW 46.61.502), nonfelony actual physical control
while under the influence of intoxicating liquor or any drug (RCW
46.61.504), reckless driving (RCW 46.61.500), or hit—and—run an
attended vehicle (RCW 46.52.020(5)); or

(b) Any federal, out-cf-state, county, or municipal conviction for
an offense that under the laws of thig state would be classified as a
serious traffic offense under (a) of this subsection.

({(£4=23)) {41) "Serious viclent offense" is & subcategory of violent
offense and means:

{a) (1) Murder in the first degres;

{i1) Homicide by abuse;

{iii} Murder in the second degree;

fiv) Manslaughter in the first degree;

(v) Agsgault in the first degree;

(vi) Kidnapping in the first degree;

{(vii) Rape in the first degree;

(viiil) Assault of a child in the first degree; or

(ix) An attempt, criminal solicitation, or criminal conspiracy to
commit one of thege felonies; or

(b} Any federal cr out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a serious
violent offense under (a} of this subsection.

{( (-£433)) (42) "Sex offense" means:

(a) (1) A feleny that is a violation of chapter 9A.44 RCW other than
RCW 9A.44.130(12);

(ii) A vioclation of RCW S5A.64.020;

(1ii) A feleny that is a violation of chapter 9.68A RCW other than
RCW 92.68A.080; or

(iv) A felecny that is, under chapter 9A.28 RCW, a criminal attempt,
criminal solicitation, or criminal conspiracy to commit such crimes;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is comparable to a felony classified as a sex
offenge in {(a) of this subsection;

{c}) A felony with a finding of sgexual motivation under RCW

9,947,835 or 13.40.135%; or

(d) Any federal or out-of-state conviction for an offense that
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under the laws of this state would be a felony classified as a sex
offense under (a) of this gubsection.

((H443))) (43) "Sexual motivation"” means that one of the purposes
for which the defendant committed the crime was for the purpose of his
or her sexual gratification. _

({(445))) (44) "Standard sentence range" means the sentencing
court's discretiomnary range in imposing a nonappealable sentence.

({446+)) {45) "Statutory maximum sentence" meang the maximum length
of time for which an offender may be confined as punishment for a crime
as prescribed in chapter 5A.20 RCW, RCW 9.92.010, the statute defining
the crime, or other statute defining the maximum penalty for a crime.

{(+27¥)) ({46) "Stranger" means that the victim did not know the
offender twenty-four hours before the offense.

((48))) (47) "Total confinement" means confinement inside the
physical boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of government for twenty-
four hours a day, or pursuant to RCW 72.64.050 and 72.64.060.

(({49)3)) (48) '"Trangiticon training" weans written and verbal
instructions and assistance provided by the department to the offender
during the two weeks prior to the offender's successful completion of
the work ethic camp program. The transgition training shall include
instructions in the cffender's requirements and obligations during the
offender's period of community custody. -

({£56))) (49) '"™Victim" means any person who has sustained
emotional, psychological, physical, or financial injury to perscn or
property as a direct result of the crime charged.

((51)) (50) "violent offense" means:

(a) Any of the following felonies:

(i) Any felony defined umnder any law as a clasg A felony or an
attempt to commit a class A felony;

(1i) Criminal solicitation of or criminal congpiracy to commit a
class A felony;

' (1ii) Manslaughter in the first degree;

(iv} Manslaughter in the sgecond degree;

(v} Indecent liberties if committed by forcible compulsion;

{(vi} Kidnapping in the second degree;

{vii) Arson in the second degree;

{(viii) Assault in the second degree;
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(ix) Assault of a child in the second degree;

{x) Extortion in the first degres;

(xi) Robbery in the second degres;

(xii) Drive-by shooting;

(xiii) Vehicular assault, when caused by the operation or driving
of a vehicle by a persecn while under the influence of intoxicating
ligquor or any drug or by the operation or driving of a vehicle in a
reckless manner; and

(xiv) Vehicular homicide, when proximately caused by the driving of
any vehicle by any person while under the influence of intoxicating
liquor or any drug as defined by RCW 46.61.502, or by the operation of
any vehicle in a reckless manner;

(b) Any conviction for a felony offense in effect at any time prior
to July 1, 1976, that is comparable to a felony clasgsified ag a violent
offense in (a} of this subsection; and

(¢) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a violent
offense under (a) cr ({b) of this subsection.

((4523)) (51) "Work crew" means a program of partial confinement
consisting of civic improvement tasks for the benefit of the community
that complies with RCW 9.94A.725.

((453)) ) (52) "Work ethic camp" means an alternative incarceration
program as provided in RCW 9.94A.6920 designed to reduce recidivism and
lower the cost of corrections by requiring offenders to complete a
comprehensive array of real-world job and vocational experiences,
character-building work ethics training, life management skills
development, substance abuse rehabilitation, counseling, literacy
training, and basic adult educaticn.

((4543}) (53) "Work release" means a program of partial confinement
available to offenders who are employed or engaged as a student in a
regular course of study at school.

Sec. 5. RCW 9.94A.701 and 2009 ¢ 28 g 10 are each amended to read
ag follows:

(1) If an coffender is sentenced to the custody of the department
for one of the following crimes, the court ghall ({impose a—term—of

", i H-=
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S 94RF 28— ——and {2 —whichever—is longer)), in addition to the other
termg of the gentence, gentence the offender to community custody for
three vears:

{a) A sex offense not sentenced under RCW 9.94A.507;

(b) A gserioug violent offense; or
()} ((A—erimeogoinst persens—under REW-S5-54A413{2 )+

4o —A—feleony—offender—under —chapter —69-56—er— 6952 —~RCW)) A
violation of RCHW 9A.44.130(1l}(a) committed on or after June 7, 2008,

when a court sentenceg the person tc a term of confinement of one vear

or less.

(2} ((If—an-offender ilz-sentenced -toa—term of confinement of-ene
year—or—tess—for o —violation—of RCW 9A 4413011 )-ta) the eourt—shall
impoge—a—term—of —community—eustody—for—the— eemmﬁﬁi%y eusteody—range

court shall, in addition to the other terms of the sentence, gentence

an offender to community custedy feor eighteen months when the court

sentences the person to the custody of the department for a violent

offensgse that is not considered a serious viclent offenge.

(3) A court shall, in addition to the other terms of the gentence,

sentence an cffender to community custody for one vear when.the court

sentences the person to the cugtody of the department for:

(a} Any crime against persons under RCW 9.94A.411(2);

(b} An offenge involving the unlawful possession of a firearm under

RCW 9.41.040, where the offender ig a criminal street gang member or

aggociate; or

{¢) A felony offense under chapter 69.50 or 69.52 RCW, committed on
or after July 1, 2000.

((43)) (4) If an offender is sentenced under the drug offender
sentencing alternative, the court shall impose community custody as
provided in RCW 9.94A.660.

{(443}) (5) If amn cffender is sentenced under the special sexual
offender sentencing alternative, the court shall impose community

custody as provided in RCW 9.94A.670.
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((45%)) {6) If an offender is sentenced to a work ethic camp, the
court shall impose community custody as provided in RCW 9.,94A.690.

{{463)) (7)) If a sex offender is sentenced as a nonperegistent
offender pursuant to RCW 9.94A.507, the court shall impose community
custody as provided in that section.

{ (HF—Fftheoffender—is-a criminal—strectgangassociate—or mewmber
and—is—found—guitty—ef—untawiul —possession—of -a—fircarm—under—ROW
941040 —the—ecourt—shalt—impese—a—term—of —community—eustody—under
subgection—(I){d)—of this—seection)) (8) The term of community custody
specified by this section ghall be reduced by the court whenever an

offender'g standard range term of confinement in combination with the

term of community custody exceeds the étatutorv maximum for the crime
as provided in RCW 5A.20.021.

Sec., 6. RCW 92.94A.704 and 2009 c¢ 28 8 12 are each amended to read
as follows:

(1) Every person who is sentenced to a period of community custody
shall report to and be placed under the supervision of the department,
sibject to RCW 9.94A.501.

{2) (a) The department shall assess the offender's risgk of reoffense
and may establish and modify additicnal conditions of community custedy
baged upon the rigk to community safety.

(b} Within the funds available for community custody, the
department shall determine conditions ((and —-duration—eof— community
euastedy)) on the basis of risk to community safety, and shall supervige

offenders during community custody on the basis of risk to community. ..

safety and conditions imposed by the court. The secretary shall adopt
rules to implement the provigions of this subsgection (2) (b).

{3) If the cffender is supervised by the department, the department
shall at a minimum instruct the offender to:

{a) Report as directed tc a community corrections officer;

{b) Remain within prescribed geographical boundaries;

(c) Notify the community corrections officer of any change in the
offender's address or employment;

(d) Pay the supervision fee assessment; and

(e) Discleose the fact of supervision to any mental health or

chemical dependency treatment provider, as required by RCW 9.94A.722.
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{4) The deparﬁment may reguire the offender to participate in
rehabilitative programs, or otherwise perform affirmative conduct, and
to obey all laws.

(5} If the offender was sentenced pursuant-to a conviction for a
sex offense, the department may impose electronic monitoring. Within
the resources made available by the department for this purpose, the
department shall carry out any electronic monitoring using the most
appropriate technology given the individual circumstances of the
offender. Asg used in this section, "electronic monitoring" means the
monitoring of an offender using an electronic offender tracking system
including, but not limited to, a system using radio freguency or active
or pasgive glcbal positiocning system technology.

(6) The department may not impose conditions that are contrary to
thoge ordered by the court and may not contravene or decrease court-
imposed conditions.

(7) (a) The department shall notify the offender in writing of any
additional conditions or modificatiens.

{(b) By the close of the next business day after receiving notice of
a condition impogsed or modified by the department, an offender may
request an administrative review under rules adopted by the department.
The condition shall remain in effect unlesg the reviewing officer finds
that it is nct reasonably related to the crime of conviction, the
offender's risk of reoffending, or the safety.of the community.

(8) The department may require offenders to pay for special
services rendered including electronic monitoring, day reporting, and
telephone reporting, dependent on the offender's ability to pay. The
department may pay for these services for offenders who are not able to
pay.

(9) (a) When a sex offender has been sentenced pursuant to RCW
9.94A.507, the department shall assegs the offender's rigk of
recidivism and shall recommend to the board any additional or modified
conditions based upcn the offender's risk to community safety and may
recommend affirmative conduct or electronic monitoring consistent with
subgsectiong (4) through (6) of this section.

(b) The board may impose conditions in addition to court-ordered

conditions. The Dboard must consider and may impose department-

recommended conditions.
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{(c) By the close cf the next business day, after receiving notice
of a condition imposed by the board or the department, an offender may
request an administrative hearing under rules adopted by‘the board.
The condition shall remain in effect unless the hearing examiner finds
that it is not reasonably related to any of the following:

{i) The crime of conviction;

(ii) The cffender's risk of reoffending;

(iii) The safety of the community.

(d) If the department finds that an emergency exists reguiring the
immediate imposition of additicnal conditions in order to prevent the
of fender from committing a crime, the department may impose such
conditions. The department may not impose conditions that are contrary
to those set Dby the koard or the court and may not contravene or
decrease court-imposed or board-imposed conditions. Conditions imposed
under this subsection shall take effect immediately after notice to the
offender by personal service, but shall not remain in effect longer
than seven working days unless approved by the board.

{10} In setting, modifying, -and enforcing conditions of community
custody, the department shall be deemed to be performing a

quasi-judicial function.

Sec. 7. RCW 5.3%4A.707 and 2008 ¢ 231 8 12 are each amended to read
as followa:

(1) Community custedy shall begin: (a) Upon completion of the term
of confinement; or (b} ({at——suech time aes—the offenderts—tranaferred to
community—eustody—in—Ilien—eof—ecarned—release—in -accordance—with—REW
S-o4p 728 {1} er—{2++—er—{ta))) at the time of sentencing if no term of
confinement is ordered.

{2) When an offender is sentenced to community custody, the
offender is subject to the conditicns of community custody as of the
date of sentencing, unless otherwise ordered by the court.

((+&+—Whé&—&ﬁ—e%%eﬁdef—%ﬂ—ﬁeﬂ%eﬂeedee—a—eemmﬁﬂity—eﬂs%edymfaﬂge
the—offender —From—compunity —eustody—on—a—date—determined—by—the
department —whieh —the —department —may —medify - based—on—rigk —and
performance—ef—the—offender—within the —range—or—at—the—end—ef the
periodofcarnedrelease—whicheverds—takters))
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Sec. 8, RCW 9.94A.850 and 2009 ¢ 28 g 17 are each amended to read
as follows:

(1) A sentencing guidelines cemmission is established as an agency
of state government.

(2) The legislature finds that the commission, having accomplished
its original statutory directive to implement this chapter, and having
expertise in sentencing practice and policies, shall:

{a} Evaluate state sentencing policy, to include whether the

" sentencing ranges and standards are consistent with and further:

(1) The purposes of this chapter as defined in RCW 9.94A.010; and

(ii1) The intent of the legislature to emphasize confinement for the
violent offender and alternatives tc confinement for the nonvioclent
offender.

The commission shall provide the governor and the legislature with
its evaluaticn and recommendations under this subsection not later than
December 1, 1996, and every two yvearg thereafter;

{b) Recommend to the legislature revisions or modifications te the
standard sentencé ranges, state =sentencing policy, prosecuting
standards, and other standards. If implementation of the revisions or
modifications would result in exceeding the capacity of correctional
facilities, then the commisgion shall accompany its recommendation with
an additional list of standard sentence ranges which are consistent
with correction capacity; 7 ,

(c) 8tudy the exisgting criminal code and from time to time make
recommendations to the legislature for modification;

(d) (1) Serve as a clearinghouse and information center for the
collection, preparation, analysis, and dissemination of information on
state and local adult and juvenile sentencing practices; (ii) develop
and maintain a computerized adult and juvenile sentencing informaticn
gsystem by individual superior court judge consisting of offender,
offense, history, and sentence information entered from judgment and
sentence forms for all adult felons; and (iii) conduct ongoing research
regarding adult and juvenile gentencing guldelines, use of total
confinement and alternatives to total confinement, plea bargaining, and
other matters relating to the improvement of the adult criminal justice
system and the juvenile Jjustice system;

(e} Assume the powers and duties of the juvenile digposition
standards commigsion after June 30, 1996; '

. 37 ESSB 5288, SL
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(£) Evaluate the effectiveness of existing disposition standards
and related statutes in implementing policies set forth in RCW
13.40.010 generally, specifically review the guidelines relating to the
confinement of mincr and first-time offenders as well as the use of
diversion, and review the application of current and proposed juvenile
sentencing standards and guidelines for potential adverse impacts on
the sentencing outcomes of racial and ethnic minority youth;

{g) Solicit the comments and suggestions of the juvenile justice:
community concerning digposgition standards, and make recommendations to
the legislature regarding revisions or modifications of the standards.
The evaluations shall be submitted to the legislature on December 1 of
each odd-numbered vear. The department of social and health services
shall provide the commission with available data c¢oncerning the
implementation of the dispositicon standards and related statutes and
their effect on the performance of the department's responsibilities
relating to Jjuvenlle cffenders, and with recommendations for
modification of the disposgition standards. The administrative office
of the courts shall provide the commission with available data on
diversion, including the use of youth court programs, and dispositions
of juvenile cffenders under chapter 13.40 RCW; and

(h) Not later than December 1, 1%97, and at least every two yesars
thereafter, based on availlable information, report to the governor and
the legislature on:

(i) Racial disproportioﬁality in juvenile and adult sentencing,
and, if available, the impact that diversions, such as youth courts,
have on racial disproportionality in juvenile prosecution,
adjudication, and sentencing;

(i1} The capacity of state and local juvenile and adult facilities
and regourceg; and

{(iii) Recidivism informaticn on adult and juvenile offenders.

(3) Each cf the commigsion's recommended standard sentence ranges
ghall include one or more of the following: Total confinement, partial
confinement, community supervision, community restitution, and a fine.

(4) The standard sentence ranges of total and partial confinement
under this chapter, except as provided in RCW 9.94A.517, are subject to
the following limitations:

(a) If the maximum term in the range ig one year or less, the

minimum term in the range shall be no less than one-third of the
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maximum_term in the range, except‘that if the maximum term in the range
is ninety days or less, the minimum term may be legg than one-third of
the maximum;

(b) If the maximum term in the range is greater than one year, the
minimum term in the range shall ke no less than seventy-five percent of
the maximum term in the range, sxcept that for murder in the second
degree in seriousness level XIV under RCW 9.94A.510, the minimum term
in the range shall be no less than fifty percent of the maximum term in
the range; and

(c} The maximum term of confinement in a range may not exceed the
statutory maximum for the crime as provided in RCW 9A.20.021.

{5) ( (4a)—Not-—Tater—than Pecenber 31 —of ecach—year—the commission

| may —propose—medificatiens —te—the —communi-ty —eustody —ranges—to—be

ineluded in—senterces—under REW—5- 0427801 The ranges—shalt be basgsed
on—the—prineiples—inREW—9-54A-01L0—andghall—take—inte—aeccount—the

or—after—July-—-t—ef—Ehe-—-year—after—they—were—prepeosed— Unless—the

1 o] ] Y : . , 1 4 ,
+63}) The commission shall exercise its duties under this section

in conformity with chapter 34.05 RCW.

NEW __ SECTION. Sec. 9. The department of corrections shall
recalculate the term of community custody and reset the date that
community custody will end for each offender currently in confinement
or serving a term of community custody for a crime specified in RCW
9.94A.701. The recalculation shall not extend a term of community

custody beyond that to which an offender is currently subject.
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Sec. 10. 2008 ¢ 231 g 6 (uncodified) is amended to read as
follows: 7

The existing sentencing reform act contains numerous provisions for
supervigion cof different types of ocffenders. This duplication has
caused great confusion for Jjudges, lawyers, offenders, and the
department of corrections, and often results in inaccurate sentences.
The clarificaticns in this act are intended tc support continusd
digcugsions by the sentencing guidelines commigsion with the courts and
the criminal justice community to identify and propose policy changes
that will further simplify and improve the sgentencing reform act
relating to the supervision of offenders. The sentencing guidelines
commission shall submit policy change proposals to the legislature on
or before December 1, 2008.

Sections 7 through 58 of this act are intended to sgimplify the
supervision provisions of the sentencing reform act and increase the
uniformity of its application. These sections are not intended to
either increase or decreagse the authority of sentencing courts cr the
department relating to supervision, except for those provisions
instructing the court to apply the provisions of the current community
cugtody law bto cffenders sentenced after July 1, 2009, but who
committed their crime prior to August 1, 2009, to the extent that such
application is constitutionally permissible.

This will effect a change for offenders who committed their crimes
prior to the offender accountabilility act, chapter 196, Laws of 199%9.
These offenders will be crdered to a term of community custody rather
than community placement or community supervision. To the extent
constitutionally permissible, the terms ¢f the offender's gupervigion
will be as provided in current law. With the exception of this change,
the legislature does not intend to wake, and no provision of sections
7 through 58 of this act may be construed as making, a substantive
change to the supervisgion provigions of the sentencing reform act.

{ (Ft—ds—the intentof the—legiglature—teo—reaffirmthat section—3+
ehapter—379—aws—of 2003—expires—July—3-+—2636=) )

Sec. 11. RCW 9.85.220 and 1957 ¢ 227 s 5 are each amended to read
as follows:

(1) Except as provided in subsection (2) of this section, whenever

the state parole officer or other officer under whose supervision the
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probationer has been placed shall have reason to believe such
probationer is violating the terms of his or her ﬁrobation, or engaging
in c¢riminal practices, or 1is abandoned to improper associates, or
living a wvicious life, he or_she shall cause the probationer to be
brought before the court wherein the probation was granted. For this
purpose any peace cfficer or state parcle officer may rearresgt any such
person without warrant or other process. The court may thereupon in
its discretion withcout notice revoke and terminate such probation. In
the event the Jjudgment has been pronounced by the court and the
execution thereof suspended, the court  may revoke such suspension,
whereupdn the judgment ghall be in full force and effect, and the
defendant shall ke delivered to the sheriff to be transported Lo the
penitentiary or reformatory as the case may be. If the judgment has
not been proncunced, the court shall pronounce judgment after such
revocation of probation and the defendant shall be delivered to the
sheriff to be transported to the penitentiary or reformatory, in
accordance with the sentence imposed.

{2) If a probationer is being supervised by the department of

correctiong pursuant to RCW_ 9.95.204, the department sghall have

authority to issue a warrant for the arrest of an offender who violates

a condition of community custody, asg provided in RCW 9.94A.716. Any

sanctions shall be imposed by the department pursuant to RCW 9.94A.737.

The department shall provide a copy of the violation hearing report to

the gentencing court in a timely manner. Nothing in thig gsubsection isg

intended teo limit the power of the sentencing court to respond to a

probationer's viclation of conditions.

Sec, 12, RCW S.94A.633 and 2009 ¢ 28 s 7 are each amended to read
as follows:

(1) (a) An cffender who viclates any condition or requirement of a
sentence may be sanctioned with up to sixty days' confinement for each
violation. _

{b) In lieu of confinement, an offender may be sanctioned with work
releage, home detention with electronic monitoring, work crew,

community regtitution, inpatient treatment, daily reporting, curfew,

educational or counseling sessions, supervision enhanced through
electronic monitoring, or any other sanctionsg available in the

community.
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{2) If an offender was under community custody pursuant to one of
the following statutes, the offender may be sanctioned as follows :

{a) If the cffender was transferred tc community custody in lieu of
earned early release in accordance with RCW 9.94A.728(2), the offender
may be transferred to a more restrictive confinement status to serve up
to the remaining portion of the sentence, less credit for any period
actually spent 1in community custody or 1n detention awaiting
dispositicon of an alleged violation. |

(b) If the offender was sentenced under the drug offender
gentencing alternative set out in RCW 95.94A.660, the offender may be
sanctioned in accordance with that section.

{c) If the offender was sentenced under the special sexual offender
gsentencing alternative set out in RCW 9.94A.670, the suspended sentence
may bhe revoked and the offender committed to serve the original
gsentence of confinement.

(d) 1 the offender was sentenced to a work ethic camp pursuant to
RCW 9.%4A.690, the offender may be reclagsified to serve the unexpired
term of his or her sentence in total confinement .

(e} If a sex offender was sgsentenced pursuant to RCW 9.94A.507, the
of fender may be transferred tc a more restrictive confinement status to
serve up to the remaining porticn c¢f the sentence, less credit for any
period actually spent in community custody or in detention awaiting
digposgilition of an alleged'violation.

(3) If a probationer is being supervised by the department pursuant
to RCW_ 9.92.060, 9.95.204, or 9.95.210, the probationer may_ be

ganctioned pursuant to subsection {1) of this section. The department

shall have authority to issue a warrant for the arrest of an offender

who violates & condition_ of community custody, as provided in RCW

9.94A.716. Anv sanctions shall be imposed by the department pursuant

to RCW 9.94A.737. The department ghall provide a copy of the viclation

hearing report to the sentencing court in a timely mahner. Necthing in

this subsection is intended to limit the power of the sentencing court

to respond to a prcbationer's viclation of conditions.

Sec. 13. RCW 9.94A.737 and 2007 ¢ 483 g 305 are each amended to
read asg follows:

(1) If an offender wviolates any condition or requirement of

community custody, the department may transfer the offender to a more
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restrictive confinement status to serve up to the remaining portion of
the sentence, less credit for any pericd actually epent in community
custody or . in detention.awaiting disposition of an alleged viclation
and subject to the limitations of subsection (3) of this section.

(2) If an coffender has not completed his or her maximum term of
total confinement and is subject to a third violation hearing for any
violation of community custody and is found teo have committed the
violation, the department shall zreturn the offender to total
confinement in a state correctional facility to serve up to the
remaining portion of his or her sentence, unlessg 1t is determined that
returning the offender to a state correctional facility would
substantially interfere with the offender's ability to maintain
necessary community supports cor to participate in necessgary treatment
or programming and would substantially increase the offender's
likelihood of recffending.

(3) (a) For a sex offender sentenced to a term of community cusgtody
under RCW 9.94A.670 who violates any condition of community custody,
the department may impose a sanction of up to sixty days' confinement
in a local correctional facility for each wvicolation. If the department
imposes a sanction, the departmwent shall submit within seventy-twe
hours a report to the court and the prosecuting attorney outlining the
violation or violations and the sanctions imposed.

(b) For a sex offender sentenced to a term of community custody
under RCW 9.94A.710 who violates any condition of community custody
after having completed his or her maximum term of total confinement,
including time served on community custody in lieu of earned release,
the department may impose a sanction of up to sixty days in a local
correctional facility for each violation.

(¢) For an offender sentenced to a term of community custody under
RCW 9.94A.505(2) (b), 9.94A.650, or 9.94A.715, or under RCW 9.94A.545,
for a crime committed on or after July 1, 2000, who violates any
condition of community custoedy after having completed his or her
maximum term of total confinement, including time served on community
custody in lieu of earned reléase, the department may impose a sanction
of up to sixty days in total confinement for each wvioclation. The
department may impose sanctions such as work release, home detention

with electronic monitoring, work crew, community restitution, inpatient
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treatment, daily reporting, curfew, educational or counseling sessicns,
supervision enhanced through electronic monitoring, or any other
sanctiong avallable in the community.

{d) For an offender sentenced tc a term of community placement
under RCW 9.94A.705 who viclates any condition of community placement
after having completed hig or her maximum term of total confinement,
including time served on community custody in lieu of earned releasge,
the department may impose & sanction of up to gixty days in total
confinement for each wvitlation. The department may impose sanctions
such as work release, home detention with electronic monitoring, work
crew,  community restituticn, inpatient treatment, daily reporting,
curfew, educational or counseling segssions, supervision enhanced
through electronic monitering, or any other sanctions available in the
community.

(e) If a probationer is being supervised by the department pursuant
tc RCW_ 9.92.060, 9.95.204, or_ 9.95.210, the probationer wmay_ be
ganctioned by the department pursuant to (¢) of this gubsection. The

department shall have guthority to igsue a warrant for the arrest of an

offender who viclates a conditicon of community custody, as provided in

RCW 9.9427.740. The department shall provide a copy of the wviolaticn

hearing report to the gsentencing court in a timely manner. Nothing in

this subsection 1s intended to limit the power of the sentencing court

to regspond to a probationer's violation of conditions.

{4) If an offender has been arrested for a new felony offense while
under community supervigion, community custody, or community placement,
the department shall hcld the offender in total confinement until a
hearing before the department as provided in this section or until the
offender has been formally charged for the new felony offense,

whichever ig earlier. Nothing in this subsection shall be construed as

. to permit the department to hold an offender past his or her maximum

term of total confinement if the offender has not completed the maximum
term of total confinement or to permit the department to hold an
offender past the offender's term of community supervision, community
custody, or community placement.

(5} The department shall be financially responsgible for any portion
of the sanctions authorized by this section that are served in a local

correctional facility as the result of action by the department.

ESSB 5288. 8L p. 44



@ -1 o Ul b W b e

W W oW oW W W W W hNNNN N NN NN NDE PR R R R R
T Y - T S T T N T S Vo T B BN o N €2 N SR VTS N S o TR Vo T » s NS Y ) W €5 I S VS B oV T S e o

{6} If an offender ig accused of violating any condition or
reguirement of community custody, he or she is entitled to a hearing
before the department prior to the imposition of sganctions. The
hearing shall be considered as offender disciplinary proceedings and
shall not be subject to c¢hapter 34.05 RCW. The department shall
develop hearing procedures and a structure of graduated sanctions.

{(7) The hearing procedures required under subsection (6) of this
gsection shall be developed by rule and include the following:

{a) Hearing officerg shall report through a chain of command
separate from that of community corrections officers;

{b) The department shall provide the offender with written notice
of the wviolation, the evidence relied upon, and the reasons the
particular sanction was imposed. The notice shall include a statement
of the rights specified in this subsection, and the offender's right to
file a perscnal resgtraint petition under court rules after the final
decision of the department;

() The hearing shall be held unless walved by the offender, and
shall be electronically recorded. For offenders not in total
confinement, the hearing shall ke held within fifteen working davs, but
not legs than twenty-four hours, after notice of the wviclation. For
offenders in total confinement, the hearing shall be held within five
working days, but nct less than twenty-four hours, after notice of the
violation;

(d} The offender shall have the right to: (i) Be present at the
hearing; (ii) have the assistance of a person qualified to assist the
offender in the hearing, appecinted by the hearing officer if the
offender has a language or communicaticons barrier; (iii) testify or
remain silent; (iv) call witnesses and present documentary evidence;
and (v) questicn witnesses who appear and tegstify; and

(e} The sancticon shall take effect if affirmed by the hearing
officer. Within seven days after the hearing officer's decision, the
offender may appeal the decigion Lo a panel of three reviewing cfficers
degignated by the secretary or by the secretary's designee. The
sanction shall be reversed or modified if a wmajority of the panel finds
that the sanction was not reascnably related te any of the following:
{i) The crime of conviction; (ii) the violation committed; (iii) the

offender's risk of reoffending; or {iv) the safety of the community.
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(8) For purposes of this section, no finding of a wviolation of
conditions may be based on unconfirmed or unconfirmable allegations.

(9) The department shall work with the Washington association of
sheriffg and police chiefg to establish and operate an electronic
monitoring program for low-risk offenders who wviolate the terms of
their community custody. Between January 1, 2006, and December 31,
2006, the department shall endeavor to place at least one hundred low-
risk community custody wviolators on the electronic monitoring program
per day if there are at least that many low-risk offenders who qualify
for the electronic monitoring program.

(10) Local governments, their subkdivisions and employees, the
department and its emplcoyees, and the Washington assoclation of
sheriffs and police chiefe and its employees shall be immune from civil
liability for damages arising Ifrom i1ncidents involving low-risk
offenders who are placed on electronic monitoring unlegs it 1s shown

that an employee acted with gross negligence or bad faith.

Sec. 14. RCW 9.94A.6332 and 2008 c 28 s 8 are each amended to read
as follows:

The procedure for imposing sanctions for wviolations of sentence
conditions or requiremenis is as follows:

{1} If the offender was sentenced under the drug offender
gentencing alternative, any sanctions shall be imposed by the
department or the court pursuant to RCW 9.94A.660.

{2) If the offender was sentenced under the special sexual offender
gsentencing alternative, any sanctions shall be imposed by the
department or the court pursuant to RCW 9.94A.670.

{3) If a sex offender was sentenced pursuvant to RCW 9.94A.507, any
sanctions shall be imposed by the board pursuant to RCW 9.95.435.

{4) In any other case, 1f the offender is being supervised by the

department, any sanctions shall ke imposed by the department pursuant

to RCW 9.94A.737. If a_ probationer_ is_ being supervised_ by __the

department pursuant to RCW_ 9,92.080, 9.95.204, or 9.95.210, upon

recelipt of a wviolation hearing report from the department, the court

retains any authority that those statutes provide to respond to a

probaticoner's violation of conditions.

(5) If the coffender ig not being supervised by the department, any
sanctions shall.be imposed by the court pursuant to RCW 9.94A.6333.
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NEW_SECTION. 8Sec. 15. The legislature directs the sentencing

guidelines commission to include in its biennial report to the
legislature, as required by RCW 9.94A.850(25(h)(iii), and due no later
than December 1, 2011, an analysis of the impact on recidivism of the
following:

{1) The supervision of offenders pursuant to sections 1 and 2 of
this act;

{2) The department's authority to issue warrante for offenders
under its supervision who are sentenced for misdemeanor and gross
migdemeanor offenses in superior court; and

(3) The community custcdy terms of supervigion purguant to section
5 of this act.

NEW_ SECTICN. Sec. 16. The following acts or parts of acts are

each repealed:
(1) RCW 9.95.206 (Misdemeanant probation gervices--0ffender
classification system--Supervision standards) and 1996 ¢ 298 & 2; and
(2) RCW 9.95.212 (Standards for supervision of wmigdemeanant
probationers) and 1998 ¢ 245 8 2 & 13595 1st sp.s. ¢ 19 g 31.

NEW SECTION. 8Sec. 17. 2008 ¢ 231 s 60 (uncodified) is repealed.

*NEW SECTION. Sec. 18. (1) Sections 1, 3, 11, 13, 16, 17, and 20

of this act are necessary for the immediate preservation of the public

peace, health, or safety, or supporf of the state government and its
existing public‘institutions, and take effect immediately.

{2) Sections 2, 4 through 10, 12, and 14 of this act take effect
August I, 2009, .

*Saag. 18 was vetoed. BSee masssage at end of chapter.

NEW SECTION. Sec. 19. Sections 1, 3, and 13 of this act expire
August 1, 2009.

NEW SECTION. Sec. 20. This act applies retroactively and
prospectively regardless of whether the cffender is currently on
community custody or probation with the department, currently

incarcerated with a term of community custody or probation with the
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department, or sentenced after the effective date of this section.

Passed by the Senate April 25, 2009.

Passed by the House April 21, 2009.

Approved by the Governor May 6, 2009, with the exception of
certain items that were vetoed.

Filed in Office of Secretary of State May 8, 2009,

Note: Governor's explanation cf partial veto is as follows:

"T have approved, except for Section 18, Engroséed Substitute Senate
Bill 5288 entitled:

"AN ACT Relating to the supervision of offenders."

I am vetoing the emergency clause in Section 18. I have spoken with
the Department of Corrections, and have been informed that they need
time to implement the changes of the bill. They have begun preparing
and will be ready tc implement the changes August 1, 2009, but are not
able to make these changes immediately. The elimination of the
emergency clause will nct affect the fiscal assumptions of the billi.

For this reason, I have vetoed Section 18 of Engrossed Substitute
Senate Bill 5288. With the exception of Section 18, Engrossed
Substitute Senate Bill 5288 is approved."
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,

)

)

Respondent, )

) NO. 84545-0

v. )

)

JOHN FRANKLIN, )
) L
Petitioner. ) ==
DECLARATION OF DOCUMENT FILING AND SERVICE s

I, MARIA ARRANZA RILEY, STATE THAT ON THE 8™ DAY OF NOVEMBER, 2010, I CAUSED

THE ORIGINAL SUPPLEMENTAL BRIEF OF PETITIONER TO BE FILED IN THE COURT OF .
APPEALS - DIVISION ONE AND A TRUE COPY OF THE SAME TO BE SERVED ON’THE ‘
FOLLOWING IN THE MANNER INDICATED BELOW:

[X] DENNIS MCCURDY, DPA (X)  U.S. MAIL
KING COUNTY PROSECUTOR'S OFFICE () HAND DELIVERY
APPELLATE UNIT ()

516 THIRD AVENUE, W-554
SEATTLE, WA 98104

[X]JOHN FRANKLIN (X)  U.S. MAIL
862280 () HAND DELIVERY
AIRWAY HEIGHTS CORRECTIONS CENTER ()

PO BOX 1899

AIRWAY HEIGHTS, WA 99001-1899

SIGNED IN SEATTLE, WASHINGTON THIS 8™ DAY OF NOVEMBER, 2010.

S,

wWashington Appellate Project
701 Melbourne Towear

1511 Third Avenue

Seattle, washington 98101
Phone (206) 587-2711

Fax (206) 587-2710




