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cach of these crimes was egregious enough to merit the
sevetest condemnation that society has to offer, The only
constitutional problem with the fact that these criminals were
spared that condemnation, while others were not, is that their
amnesty came in the form of unfounded claims. Arbitrariness

has nothing to do with it 4o the extent that we are ill at case
with these disparate outcomes, it seems to me that the best
solution is for the Court to stop making up Bighth Amendment
claims in its ceaseless quest to end the death penalty through
undemocratic means.

Justice BREYER, with whom Justice GINSBURG joins,
digsenting,

%27 For the reasons stated in Justice SOTOMAYOR's
opinion, I dissent from the Court's holding, But rather than try
to patch up the death penalty's legal wounds ohe at a time,
would ask for full briefing on a more basic question: whether
the death penalty violates the Constitution,

The relevant legal standard is the standard set forth in
the Bighth Amendment, The Constitution there forbids the
“inflict[ion]” of “ctuel and unusval punishments.” Amdt. 8.
The Court has recognized that a “claim that punishment is
excessive is judged not by the standards that prevailed in 1683
when Lord Jeffreys presided over the ‘Bloody Assizes' or
when the Bill of Rights was adopted, but rather by those that
curtently prevail,"Atkins v. Virginla, 536 U.S, 304, 311, 122
S.Ct, 22472, 153 L.Bd.2d 335 (2002), Indeed, the Constitution
prohibits various gruesome punishments that were common
in Blackstone's day, See 4 W, Blackstons, Commentaries on
the Laws of England 369370 (1769) (listing mutilation and
dismembering, among other punishments),

Nearly 40 years ago, this Court upheld the death penalty
under statutes that, in the Court's view, contained safoguards
sufficient to ensure that the penalty would be applicd reliably
and not arbitrarily. See Gregg v. Georgla, 428 U.8, 133,
187, 96 8,Ct, 2909, 49 1..Ed.2d 859 (1976) (joint opinion of
Stewart, Powell, and Stevens, I1.); Proffitt v. Florida, 428
U.S, 242, 247, 96 8.Ct, 2960, 49 L.Ed.2d 913 (1976) (joint
opinion of Stewart, Powell, and Stevens, J1.); Jurek v. Texas,
428 U.8, 262, 268, 96 S,Ct. 2950, 49 L.Ed.2d 929 (1976)
(joint opinion of Stewart, Powell, and Stevens, JI.); but cf.
Woodson v, North Carolina, 428 U.S, 280, 303, 96 S.Ct,
2978, 49 L.Bd.2d 944 (1976) (plurality opinion) (striking
down mandatory death penalty); Roberts v. Lowdstana, 428
11,8, 325, 331, 96 S.Ct. 3001, 49 L.Bd2d 974 (1976)
(plurality opinion) (similar), The circumstances and the

evidence of the death penaliy's application have changed
radically since then, Glven those changes, I believe that it ig
now time to reopen the question.

In 1976, the Court thought that the constitutional infirmitics
In the death penalty could be healed; the Court in
effect delegated significant responsibility to the States
to develop procedures that would protect against those
constitutional problems. Almost 40 years of studies,
surveys, and experience strongly indicate, however, that
this effort has failed, Today's administration of the death
penalty involves three fundamental constitutional defects:
(1) serlous unreliabllity, (2) arbitrariness in application, and
(3) unconscionably long delays that undermine the death
penalty’s penological purpose, Perhaps as a result, (4) most
places within the United States have abandoned its use.

*28 1 shall desoribe each of these considerations,
emphasizing changes that have ocourred during the past four
decades. For it is those changes, taken together with my own
20 years of experience on this Court, that lead me to believe
that the death penalty, in and of itself, now likely constitutes
a logally prohibited “oruel and unusual punishmen[t].” U.S,
Const,, Amdt. 8,

“Cruel”—Lack of Rellability

This Court has specified that the finality of death creates a
“qualitative difference” between the death penalty and other
punishments (including life In prison). Woodson, 428 U.8,,
at 305, 96 S.Ct, 2978 (plurality opinion), That “qualitative
difference” oreates “a cotresponding difference in the need
for reliability in the determination that death s the appropriate
punishment in a speoific case,”lbid, There is increasing
ovidence, however, that the death penalty as now applied
lacks that requisite reliability, Cf. Kansas v. Marsh, 548
.8, 163, 207-211, 126 $.Ct, 2516, 165 L.Ed.2d 429 (2006)
(Souter, J,, dissenting) (DNA exonerations constitute “a new
body of fact” when considering the constitutionality of capital
punishment),

For one thing, despite the difficulty of investigating the
oircumstances surrounding an execution for a otime that taok
place long ago, researchers have found convincing evidence
that, in the past three decades, innocent people have been
executed, See, e.g,, Liebman, Fatal Injustice; Catlos DoLuna's
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Execution Shows That a Faster, Cheaper Death Penalty is a
Dangerous Idea, L. A, Times, June 1, 2012, p. A19 (describing
results of a 4-year investigation, later published as The
Wrong Carlos: Anatomy of a Wrongful Execution (2014),
that led its authors to conclude that Carlos DeLuna, sentenced
to death and executed in 1989, six years after hig arrest in
Texas for stabbing a slngle mother to death in a convenience
store, was innocent); Grann, Trial By Pire: Did Texas Bxecute
An Innocent Man? The New Yorker, Sept, 7, 2009, p, 42
(describing evidence that Cameron Todd Willingham was
convicted, and ultimately executed in 2004, for the apparently
motiveless murder of his three children as the result of invalid
geientific analysis of the scene of the house fire that killed
his children), Sec also, e.g., Press Release: Gov. Ritter Grants
Posthumous Pardon in Case Dating Back to 1930s, Jan, 7,
2011, p. I (Colorado Governor granted full and unconditional
posthumous pardon to Joe Arridy, a man with an 1Q of
46 who was exccuted in 1936, because, according to the
Governor, “an overwhelming body of evidence indicates the
23~year—old Arridy was innocent, including false and coerced
confessions, the likelihood that Arridy was not in Pueblo at
the time of the killing, and an admission of guilt by someone
else”); R. Warden, Wilkie Collins's The Dead Alive: The
Novel, the Case, and Wrongful Convictions 157158 (2005)
(in 1987, Nebraska Governor Bob Ketrey pardoned William
Jackson Matrion, who had been executed a century earlier for
the murder of John Cameron, a man who later turned up alive;
the alleged victim, Cameron, had gone to Mexico to avoid a
shotgun wedding).

For another, the ovidence that the death penalty has
been wrongly imposed (whether ot not it was carried
out), is striking, As of 2002, this Court used the
word “distwbing” to describe the number of instances
in which individuals had been sentenced to death bui
later exonerated, At that time, there was evidence of
approximately 60 exoneratlons in capital cases, Atkins, 536
U.S,, at 320, n, 25, 122 8,Ct. 2242; National Registry of
Exonerations, online at http:/www.law.umich.edu/special/
exoneration/Pages/about.aspx  (all Internet materials as
visited June 25, 2015, and avallable in Clerk of Court's
case file), (I use “exoneration” to refer to relief from
all legal consequences of a capital conviction through
a decision by a prosecutor, a Governot or a court,
after new evidence of the defendant's innocence was
discovered,) Since 2002, the number of exonerations in
capital cases has risen to 115, Ibid.; National Registry
of Exonerations, Bxonerations in the United States, {989
2012, pp. 6-7 (2012) (Exonerations 2012 Report) (defining

exoneration); accord, Death Ponalty Informatlon Center
(DPIC), Innocence; List of Those Freed from Death
Row, online at hitp://www.deathpenaltyinfo,org/innocence-
and-death-penalty (DPIC Innocence List) (caloulating, under
a slightly different definition of exoneration, the numbet of
exonerations since 1973 ag 154), Last year, in 2014, six death
row inmates were exonerated based on actual innocence, All
had been imprisoned for more than 30 yeats (and one for
almost 40 years) at the time of their exonerations, National
Reglstry of Exonerations, Exonerations in 2014, p, 2 (2015),

*29 The stories of three of the men exonerated within the
last year are lllustrative, DNA evidence showed that Henry
Lee McCollum did not commit the rape and murder for which
he had been sentenced to death, Xatz & Bckholm, DNA
Bvidence Clears Two Men in 1983 Murder, N,Y. Times,
Sept. 3, 2014, p. Al, Last Term, this Cowrt ordered that
Anthony Ray Hinton, who had been convioted of murder,
recelve further hearings in state court; he was exonerated
earlier this year because the forensic evidence used against
him was flawed. Hinton v. Alabama, 571 U.8,~—, 134 8,Ct,
1081, 188 L.Ed.2d 1 (2014) (per curiam ), Blinder, Alabama
Man on Death Row for Three Decades Is Freed as State's
Case Erodes, NY, Times, Apr, 4, 2014, p. All, And when
Glenn Ford, also convicted of murder, was exonerated, the
proseoutor admitted that oven “[a]t the time this case was
{ried there was evidence that would have cleared Glenn Ford,”
Stroud, Lead Prosecutor Apologizes for Role 1n Sending
Man to Death Row, Shreveport Times, Mar, 27, 2015, All
three of these men spent 30 years on doath row before being
exonerated, T return to these examples Infra.

Furthermore, exonerations occur far more frequently where
capital convictions, rather than ordinary criminal convietions,
are at issue, Researchers have calculated that courts (or
State Governors) are 130 times more likely to exonerate a
defendant where a death sentence is at issue. They are nine
times more likely to exonerate where a capital murder, rather
than o noncapital murder, is at lssue, Exonerations 2012
Report 15-16, and nn, 24-26,

Why is that so? To some degree, it must be because the
law that governs capital cases Is more complex, To some
degree, It must reflect the fact that courts sorutinize oapltal
cases more closely, But, to some degres, it likely also refleots
a greater likelihood of an initial wrongful conviction, How
could that be so? In the view of researchers who have
conducted these studies, it could be so because the crimes
at {ssue in capital cases are fypically horrendous murders,

Wastiawhiant @ 2015 Thomson Reuters, No claim to original U.S, Government Waorks, 21



Glossip v. Gross, «- §.Gt, v (20185}

2015 WL 2473454

and thugs accompanied by intense community pressure on
police, prosecutors, and jurots to secure a conviction, This
pressure creates a greater likelihood of convicting the wrong
person, See Gross, Jacoby, Matheson, Montgomery, & Patil,
Exonerations in the United States 1989 Through 2003, 95
J. Crim, L. & C, 523, 531-533 (2005); Gross & O'Brien,
Frequency and Predictors of False Conviction: Why We
Know So Little, and New Data on Capital Cases, 5 J.
Bmpitical L. Studies 927, 956-957 (2008) (noting that, in
comparing those who were exonerated from death row to
other capital defendants who were nof so exonerated, the
initial police investigations tended to be shorter for those
exoncrated); see also B, Qarrett, Convicting the Innocent;
Where Criminal Prosecutions Go Wrong (2011) (discussing
other common causes of wrongful convictions generally
including false confessions, mistaken oyewitness testimony,
uniruthful jailhouse informants, and ineffective defense
counsel),

*30 In the case of Cameron Todd Willingham, for example,
who (as noted earlier) was exscuted despite likely innocence,
the State Bar of Texas recently filed formal misconduct
charges against the lead prosecutor for his aetions—actions
that may have coniributed to Willingham's oconviction,
Possley, Prosecutor Aceused of Misconduot in Death Penalty
Case, Washington Post, Mar, 19, 2015, p. A3, And In
Qlenn Ford's case, the prosecutor admitted that he was partly
responsible for Ford's wrongful conviction, issuing a public
apology to Ford and explalning that, at the time of Ford's
conviction, he was “not as interested in justice as.[he] was in
winning,”Stroud, supra,

Other factors may also play a role. One is the practice of
death-qualification; no one can serve on a capital jury who
s not willing to impose the death penalty, See Rozelle, The
Principled Executioner; Capital Juries' Bias and the Benefits
of True Bifurcation, 38 Ariz, S.LJ, 769, 772-793, 807 (2006)
(summarizing research and concluding that “[flor over fifty
years, empirical investigation has demonstrated that death
qualification skews juries toward guilt and death”); Note,
Mandatory Voit Dire Questions in Capital Cases: A Potential
Solution to the Biases of Death Qualification, 10 Roger
Williams Univ. L. Rev, 211, 214-223 (2004) (similar),

Another is the more general problem of flawed forensio
testimony, See Garrett, supra, at 7, The Federal Bureau of
Investigation (FBI), for example, recently found that flawed
microscopic halr analysis was used in 33 of 35 capital cases
under review; 9 of the 33 had already been executed, FBI,

Natlonal Press Releases, FBI Testimony on Microscopio
Hair Analysis Contained Errors in at Loast 90 Percent of
Cases in Ongoing Review, Apr, 20, 2015, See also Hsu, FBI
Admits Brrors at Trials: False Matches on Crime-Scene Hair,
Washington Post, Apr. 19, 2015, p. Al (in the District of
Columbia, which does not have the death penalty, five of
seven defendants in cases with flawed halr analysis testimony
were eventually exonerated),

In light of these and other factors, researchers estimate that
about 4% of those sentenced to death are actually Innocent,
See (ross, 0'Brien, Hu, & Kennedy, Rate of False Conviction
of Criminal Defendants Who Are Sentenced to Death, 111
Proceeding of the National Academy of Sciences 7230 (2014)
(full-scale study of all death sentences from 1973 through
2004 estimating that 4,1% of those sentenced to death
are actually innooent); Risinger, Innocents Convicted: An
Empirically Justified Factual Wrongful Conviction Rate, 971,
Crim. L. & C, 761 (2007) (examination of DNA exonerations
in death penalty cases for murder-rapes between 1982 and
1989 suggesting an analogous rate of between 3.3% and 5%).

*31  Finally, if we expand our definition of
“exoneration” (which we limited to errors suggesting the
defendant was actually innocent) and thereby also categorizoe
as “erroneous” instances in which courts failed to follow
logally tequired procedures, the numbers soar, Between 1973
and 1995, courts identified prejudicial errors in 68% of the
capital cases before them, Gelman, Liebman, West, & Kiss, A
Broken System: The Persistent Patlerns of Reversals of Death
Sentences in the United States, 1 J. Bmpirical L. Studies
209, 217 (2004), State courts on direct and posteonvietion
review overturned 47% of the sentences they reviewed. 1d, gt
232, Fedetal courts, reviewing capltal cases in habeas ocorpus
proceedings, found error in 40% of those cases, Ibid,

This research and these figures are likely controversial,
Full briefing would allow us to scrutinize them with more
ocare, But, at a minimum, they suggest a serious problem of
reliability, They suggest that there are too many instances in
which courts sentence defendants to death without complying
with the necessary procedures; and they suggest that, in a
significant number of cases, the death sentence ls imposed
on a person who did not commit the ctime, See Earley, A
Pink Cadillac, An IQ of 63, and A Fourleen—Year-Old from
South Carolina: Why I Can No Longer Support the Death
Penalty, 49 U, Rich. L. Rev, 811, 813 (2015) (“T have come
to the conefusion that the death penalty is based on a false
utopian premise, That false premise is that we have had, do

Vpstlwdlawt @ 2015 Thomson Reuters, No claim to original U.S, Government Works, 22
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have, will have 100% accuracy in death penalty convictions
and executions”); Barley, T Oversaw 36 Bxccutions, Even
Death Penalty Supporters Can Push for Change, Guardian,
May 12, 2014 (Barley presided over 36 executions as Virginia
Attorney General from 1998-2001); but see ante, at —
»»»»» (SCALIA, 1., conourring) (appatently findlng no
special congtitutional problem arising from the fact that the
execution of an innocent person is irreversible), Unliks 40
years ago, we now have plausible evidence of unreliability
that (perhaps due to DNA evidence) is stronger than the
evidence we had before, In suin, there Is significantly more
research-based evidence today indlcating that courts sentence
to death Individuals who may well be actually innhocent or
whose convictions (in the law's view) do not warrant the death
penalty's application,

a

“Cruel”—Arbitrariness

%32 The arbitrary imposition of punishment is the antithesls

of the rule of law. For that reason, Justice Potter Stewart
(who supplied critical votes for the holdings in Furman
v. Georgla, 408 U.8, 238, 92 S.Ct, 2726, 33 L.Ed.2d 346
(1972) (per curiam ), and Gregg ) found the death penalty
unconstitutional as administered in 1972

“These death sentences are cruel and unusual in the same
way that being struck by lightning is cruel and unusual,
For, of all the people convicted of [death-eligible crimes],
many just as reprehensible as thess, the[se] petitioners are
among a capriciously selected random handful upon which
the sentence of death has in fact been imposed.” Furman,
408 U.S,, at 309-310, 92 8.Ct, 2726 (concurring opinion),

See also id, at 310, 92 S.Ct. 2726 (“[Tlhe Bighth and
Fousteenth Amendments cannot tolerate the infliction of a
sentence of death under legal systems that permit this unigue
penalty to be so wantonly and so freakishly Imposed”); 14,
at 313, 92 S.Ct. 2726 (White, J., concurring) (“[T]he death
penalty is exacted with great infrequency even for the most
afrocious crimes and .., there is no meaningful basis for
distinguishing the few cases {n which it is imposed from the
many cases in which it is not”).

When the death penalty was reinstated in 1976, this Court
acknowledged that the death penalty is (and would be)
unconstitutional if “inflicted in an arbitrary and capricious

mannet,” (Fregg, 428 U.S,, at 188, 96 8.Ct, 2909 (joint opinion
of Stewart, Powell, and Stevens, JJ.); see also id, at 189,
96 S.Ct, 2909 (“|Where discretion is afforded a sentencing
body on a matter so grave as the determinatlon of whether
a human [ife should be taken or spared, that discretion must
be suitably direoted and limlted so as to minimize the risk of
wholly arbitrary and capricious action”); Godfrey v, Georgia,
446 1.8, 420, 428, 100 8.Ct, 1759, 64 L.Ed.2d 398 (1980)
(plutality opinlon) (similar),

The Court has consequently sought to make the application
of the death penalty loss arbitrary by restrioting its use to
those whom Justice Souter called “ ‘the worst of the worst,”™
Kansas v, Marsh, 548 U.8., at 206, 126 S.Ct, 2516 (dissenting
opinion); see also Roper v. Stmmons, 543 U.S, 551, 568,
125 8.Ct. 1183, 161 L.Ed.2d 1 (2005) (“Capital punishment
must be limited to those offenders who commit a narrow
category of the most serlous crimes and whose extreme
culpability makes them the most deserving of execution”
(internal quotation marks omitted));Kennedy v. Loulsiana,
554 1.8, 407, 420, 128 8.Ct, 2641, 171 L.Ed.2d 525 (2008)
(citing Roper, supra, at 568, 125 S,Ct, 1183),

Despite the Gregg Court's hope for fair administration of
the death penalty, 40 years of further experience make
it increasingly clear that the death penalty Is imposed
arbitrarily, 1., without the “reasonable consistency” legally
necessary to reconcile its wse with the Constitution's
commands, Eddings v. Oklahoma, 455 .8, 104, 112, 102
$.Ct. 869,71 L.Ed.2d 1 (1982).

Thorough studies of death penalty sentences support this
conclusion, A recent study, for example, examined all
death penalty sentences imposed between 1973 and 2007
In Connecticut, a State that abolished the death penalty in
2012, Donohue, An Empirical Evaluation of the Connecticut
Death Penalty System Since 1973: Are There Unlawiul
Racial, Gender, and Geographic Disparities? 11 J, Empitical
Legal Studies 637 (2014), The study reviewed treatment of
all homicide defendants, It found 205 instances in which
Connecticut law made the defendant eligible for a death
sentence, Id,, at 641-643, Courts imposed a death sentence in
12 of these 205 cases, of which 9 were sustained on appeal.fd,,
at 641, The study then measured the “egregiousness” of
the murderer's conduct in those 9 cases, developing a
system of metrics designed to do soJdd, at 643-645, It
then compared the egregiousness of the conduct of the 9
defendants sentenced to death with the egregiousness of the
conduct of defendants in the remaining 196 cases (those in
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which the defendant, though found guilty of a death-eligible
offense, was ultimately not sentenced to death). Application
of the studies' motrics made clear that only 1 of those 9
defendants was indeed the “worst of the worst” (or was,
at least, within the 15% considered most “ogregious™). The
remaining eight were not, Their behavior was no worse
than the behavior of at least 33 and as many as /70 other
defendants (out of a total pool of 205) who had not been
sentenced to death./d,, at 678679,

%33 Such studies indicate that the factors that most olearly

ought fo affect application of the death penalty—namely,
comparative egregiousness of the crime—often do not, Other
studies show that circumstances that ought rot to affect
application of the death penalty, such as race, gender, or
geography, often do.

Numerous studies, for example, have concluded that
indlviduals accused of murdering white victims, as opposed
to black or other minority victims, are more likely to
recsive the death penalty, See GAO, Report to the Senate
and House Commiftees on the Judiciary: Death Penalty
Sentoncing 5 (GAO/GGD-90-57, 1990) (82% of the 28
studies conducted between 1972 and 1990 found that race of
victim influences capital murder charge or death sentence,
a “finding .., remarkably consistent across data sets, states,
data collection methods, and analytle techniques™); Shatz
& Dalton, Challenging the Death Penalty with Statistics:
Furman, McCleskey, and a Single County Case Study, 34
Cardozo L. Rov, 1227, 12451251 (2013) (same conclusion
drawn from 20 plus studies conducted between 1990 and
2013),

Fewert, but still many, studies have found that the gender
of the defendant or the gender of the victim makes & not-
otherwise-warranted difference, Id, at 1251-1253 (oiting
many studies).

(eography also plays an Important role in determining who
is sentenced to death, See /4., at 1253-1256. And that is
not simply because some States permit the death penalty
while others do not. Rather within a death penalty State,
the imposition of the death penalty heavily depends on the
county in which a defendant is tried, Smith, The Geography
of the Death Penalty and its Ramifications, 92 B, U, L, Rev,
227, 231232 (2012) (herelnafter Smith); see also Donohue,
supra, at 673 (“[The single most important influence from
1973-2007 explaining whether a death-eligible defendant
[in Connecticut] would be sentenced to death was whether

the crime occurred in Watetbury [County]”). Between 2004
and 2009, for example, just 29 counties (fewer than 1%
of countles in the counfry) accounted for approximately
half of all death sentences imposed nationwide, Smith 233,
And in 2012, just 59 counties (fewer than 2% of countles
in tho country) accounted for e/l death sentences tmposed
nationwide. DPIC, The 2% Death Penalty: How A Minotity
of Counties Produce Most Death Cases At Enormous Costs
to All 9 (Oct, 2013),

*34 What accounts for this county-by-county disparity?
Some studies indicate that the disparity reflects the
deoislonmaking authority, the legal discretion, and ultimately
the power of the local prosecutor, See, e.g, Goelzhauser,
Prosecutorial Diseretion Undet Resource Constraints: Budget
Allocations and TLocal Death-Charging Decislons, 96
Judicature. 161, 162-163 (2013); Barnes, Sloss, & Thaman,
Place Matters (Most); An Empirical Study of Prosecutorial
Deoiston-Making in Death--Eligible Cases, 51 Ariz, L, Rev,
305 (2009) (analyzing Missouri); Donohue, An Empirical
Byaluation of the Connecticut Death Penalty System, at 681
(Connecticut); Marceau, Kamin, & Foglia, Death Eligibility
in Colorado; Many Are Called, Few Are Chosen, 84 U, Colo,
L. Rev, 1069 (2013) (Colorado); Shatz & Dalton, supra, at
1260-1261 (Alameda County),

‘Others suggost that the availability of resources for defense

counsel (or the lack thercof) helps explain peographical
differences. See, e.g., Smith 258-265 (counties with higher
death-gentencing rates tend to have weaker public defense
programs); Liebman & Clarke, Minority Practice, Majority's
Burden: The Death Penalty Today, 9 Ohio 8, J. Crim, L.
255,274 (2011) (hereinafter Licbman & Clarke) (similar); see
generally Bright, Counsel for the Poor: The Death Sentence
Not for the Worst Crime but for the Worst Lawyer, 103 Yale
L. T, 1835 (1994),

Still others Indicate that the racial composition of and
distribution within a county plays an important role. See, e.g.,
Levinson, Smith, & Young, Devaluing Death: An Empirlcal
Study of Impliclt Racial Bias on Jury-Eligible Citizens in
Six Death Penalty States, 89 N.Y.U. L, Rev, 513, 533~
536 (2014) (summarizing research on this point); see also
Shatz & Dalton, supra, at 1275 (deseribing reseatch finding
that death-sentencing rates were lowest in counties with the
highest nonwhite population); of. Cohen & Smith, The Racial
Goography of the Federal Death Penalty, 85 Wash, L. Rev,
425 (2010) (arguing that the federal death penalty is sought
disproportionately whete the foderal distriot, from which the
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Jjury will be drawn, has a dramatic racial difference from the
county in which the federal crime occurred),

Finally, some studies suggest that political pressures,
including pressures on judges who must stand for election,
can make g difference, See Woodward v. Alabama, 571 U.8,
—_ , 134 S.Ct, 408, 408, 187 L.Ed.2d 449 (2013)
(SOTOMAYOR, ., dissenting from denial of certiorari)
(noting that empirical evidence suggests that, when Alabama
Jjudges reverse jury recommendations, these “judges, who ate
elected in partisan proceedings, appear to have succumbed
to electoral pressures™); Harris v. Alabama, 513 U.S. 504,
519, 115 S.Ct, 1031, 130 L.Bd.2d 1004 (1995) (Stevens, J.,
dissenting) (similar); Gelman, 1 J, Bmpitloal L, Studies, at
247 (elected state judges are less likely to revetse flawed
verdicts in capital cases in small towns than in larger
communities),

*35 Thus, whether one looks at research indicating thaf
irrelevant or improper factors—such as race, gender, local
geography, and resources—do significantly determine who

recelvoes the death penalty, or whether one looks at research -

indicating that proper factors-—such as “egregiousness™—
do not determine who receives the death penalty, the legal
conclusion must be the same: The research strongly suggests
that the death penalty is imposed arbitrarily.

Justice THOMAS catalogues the tragle details of various
capital cases, ante, at —— — —— (concutring opinion),
but this misses my polnt. Every murder is tragic, but unless
we return to the mandatory death penalty struck down
in Woodson, 428 U.8., at 304305, 96. S.Ct, 2978, the
constitutionality of capital punishment rests on its lmited
application to the worst of the worst, supra, at ~— ~ ——
And this extensive body of evidence suggests that it is not so
limited,

Four decades ago, the Court believed it possible to interpret
the Bighth Amendment in ways that would significantly limit
the arbitrary application of the death sentence, See Gregg, 428
U.S,, at 195, 96 8.Ct. 2909 (joint opinjon of Stewart, Powell,
and Stevens, JI.) (“[Tlhe concerns expressed in Furman
that the penalty of death not be imposed in an arbitrary or
capricious manner can be met”), But that no longer seems
likely,

The Constitution does not prohibit the use of prosecutorial
discretion, Id., at 199, and n, 50, 96 S.Ct. 2909 (joint opinion
of Stewart, Powell, and Stevons, JI.); McCleskey v, Kemp,

481 U.8. 279, 307-308, and n, 28, 311-312, 107 S.Ct,
1756, 95 L.Bd.2d 262 (1987), It has not proved possible to
increagse capital defense funding significantly, Smith, The
Supreme Court and the Politics of Death, 94 Va, L. Rev, 283,
355 (2008) (“Capital defenders are notoriously underfunded,
particularly in states ... that lead the nation in executions™);
American Bar Assn, (ABA) Guidelines for the Appointment
and Performance of Defense Counsel in Death Penalty
Cages, Guideline 9.1, Commentary (rev, ed, Feb, 2003),
in 31 Hofstra L. Rev, 913, 985 (2003) ( “[CJompensation
of attorneys for death penalty representation remains
notoriously inadequate™). And courts cannot easily inquire
into judicial motivatton, See, e.g., Harris, supra,

Moreover, racial and gender biases may, unfortunately,
reflect deeply rooted community biases (consclous or
uncongeious), which, despite their legal itrelevance, may
affect a jury's evaluation of mitigating evidence, see Callins
v. Colllns, 510 .S, 1141, 1153, 114 S.Ct, 1127, 127
L.Ed.2d 435 (1994) (Blackmun, J., dissenting from denial
of certiorarl) (“Perhaps it should not be surprising that
the biases and prejudices that infect soclety generally
would influence the determination of who is sentenced to
death’™). Nevertheless, it remains the jury's task to make
the Individvalized assessment of whether the defendant's
mitigation evidence entitles him to mercy, See, e.g., Penry v,
Lynaugh, 492 1.8, 302, 319, 109 S.Ct, 2934, 106 L.Ed.2d
256 (1989); Lockett v, Ohio, 438 U,S, 586, 604-603, 98
S.Ct, 2954, 57 L.Ed.2d 973 (1978) (opinion of Burger, C.J.);
Woodson, 428 1.8, at 304-305, 96 8.Ct. 2978 (plurality
opinion),

*36  Flnally, since this Court held that comparative
proportionality review is not constitutionally requited, Pulley
v, Harris, 465 U8, 37, 104 S.Ct, 871, 79 L.Ed.2d 29
(1984), it seems unlikely that appeals can prevent the
atbitrariness I have described, See Kaufiman—Osborn, Capital
Punishment, Proportionality Review, and Claims of Fairness
(with Lessons from Washington State), 79 Wash, L. Rev,
775, 791792 (2004) (after Pulley, many States tepealed their
statutes tequiring comparative proportionality review, and
most state high courts “reduced proportionality review to a
perfunctory excreise” (internal quotation marks omitted)).

The studies bear out my own view, reached after considering
thousands of death penalty cases and last-minute petitlons
over the course of more than 20 years, I see disorepancies
for which I can find no rational explanations, Cf. Godfrey,
446 1.8, at 433, 100 S.Ct, 1759 (plurality opinion) (“There
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18 no principled way to distinguish this case, in which the
death penalty was imposed, from the many cases in which it
was not”). Why does one defendant who committed a single-
vietim murder receive the death penalty (due to aggravators
of a prior folony convletion and an after-the-fact robbery),
while another defendant does not, despite having kidnapped,
raped, and murdered a young mother while leaving her infant
baby to die at the soene of the ¢tlme, Compare Siate v.
Badget, 361 N.C, 234, 644 S.E.2d 206 (2007), and Pet,
for Cett. in Badgett v. North Caroling, O.T. 2006, No. 07—
6156, with Charbonneau, Andre Edwards Sentenced to Life
in Prison for 2001 Murder, WRAL, Mar, 26, 2004, online
at http://www.wral.com/news/local/story/109648, Why does
one defendant who committed a single-vietim murder receive
the death penalty (due to aggravators of a prior felony
conviction and acting recklessly with a gun), while another
deféndant does not, despite having committed & “triple
murder” by killing a young man and his pregnant wife?
Compare Commonwealth v, Boxley, 596 Pa, 620, 948 A.2d
742 (2008), and Pet, for Cert,, O,T, 2008, No, 08-6172, with
Shea, Judge Gives Consecutive Life Sentonces for Triple
Murder, Philadelphia Inquiter, June 29, 2004, p. BS, For
that matter, why does one defendant who participated in a
single~victim murder-for-hire scheme (plus an after-the-fact
robbery) receive the death penalty, while another defendant
does not, despite having stabbed his wife 60 times and killed
his 6~year—old daughter and 3—year—old son while they slept?
See Donohue, Capital Punishment in Connecticuf, 1973~
2007 A Comprehensive Bvaluation from 4686 Murders
to One Exeoution, pp. 128-134 (2013), online at http://
works,bepress,con/john_ donohue/87, In each instance, the
sentences compared were imposed in the same State at about
the same time,

The question raised by these examples (and the many more
I could give but do not), as well as by the research to
which I have referred, s the same question Justico Stowatt,
Justice Powell, and others raised over the course of several
decades: The imposition and implementation of the death
penalty seems capticious, random, indeed, arbitrary, From a
defendant's perspective, to receive that sentence, and certainly
to find it implemented, is the equivalent of being struck by
lighining, How then can we reconcile the death penalty with
the demands of a Constitution that first and foremost insists
upon a rule of law?

I

“Cruel”—Excessive Delays

*37 The problems of reliability and unfairness almost
inevitably lead to a third independent constitutional problem:
excessively long periods of time that individuals typlically
spend on death row, alive but under sentence of death, That
is to say, delay is in part a problem that the Constitution's
own demands oreate, Given the speclal need for reliability and
fairness in death penalty cases, the Bighth Amendment does,
and must, apply to the death penalty “with special force,”
Roper, 543 U.8., at 568, 125 8,Ct. 1183, Those who face “that
most sevete sanction must have a fair opportunity to show that
the Constitutlon prohibits thelr exeoutlon,”Hall v. Florida,
572 U.8, ~——, ~—, 134 8,Ct. 1986, 2001, 188 L.Ed.2d
1007 (2014), At the same time, the Constliution insists that
“overy safeguard” be “observed” when “a defendant's life
is at stake,”Gregg, 428 U.S,, at 187, 96 S.Ct. 2909 (joint
opinion of Stewart, Powell, and Stevens, J1.); Furman, 408
U.S,, at 306, 92 S.Ct, 2726 (Stewart, J,, concurring) (death
“differs from all other forms of criminal punishment, not in
degreo but In kind™); Woodson, supra, at 305, 96 8,Ct, 2978
(phurality opinion) (“Death, in its finality, differs more from
life imprisonment than a [00-year prison term differs from
one of only a year ot two”).

These procedural necessities take time to implement. And,
unless we abandon the procedural requirements that agsure
falrness and reliability, we are forced to confront the problem
of increasingly lengthy delays in capital cases, Ultimately,
though these legal causes may help to explain, they do not
mitigate the harms caused by delay itself,

A

Consider first the statistics, In 2014, 35 Individuals were
exocuted, Those executions occurred, on average, nearly
18 years after a court initlally pronounced its sentence
of death, DPIC, Execution List 2014, online at htip:/
www,deathpenaltyinfo.org/execution-list-2014 (showing an
average delay of 17 years, 7 months), In some death penalty
States, the average delay is longer, In an oral argument last
year, for example, the State admitted that the last 10 prisoners
executed in Florida had spent an average of nearly 25 yeats
on death row before execution, Tr, of Oral Arg, in Hall v.
Flovida, O.T. 2013, No, 12-10882, p, 46,
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The length of the average delay has increased dramatically
over the years, In 1960, the average delay between sentencing
and execution was two years. See Aarons, Can Inordinate
Delay Between a Death Sentence and Execution Constitute
Cruel and Unusual Punishment? 29 Seton Hall L. Rev,
147, 181 (1998), Ten years ago (in 2004) the average
delay was about 11 years, See Dept, of Justice, Bureau of
Justice Statistios (BJS), T. Snell, Capital Punishment, 2013—
Statistical Tables 14 (Table 10) (rev, Dee, 2014) (horeinafter
BJS 2013 Stats), By last year the average had risen to about
18 years, DPIC, Exeocution List 2014, supra. Nearly half
of the 3,000 inmates now on death row have been there
for more than 15 years. And, at present execution rates, it
would take more than 75 years to carry out those 3,000 death
sentences; thus, the average person on death row would spend
an additlonal 37.8 years there before being excouted, BJS
2013 Stats, at 14, 18 (Tables 11 and 13),

*38 1 cannot find any reasons to believe the trend will soon
be reversed,

B

These lengthy delays create two special constitutional

difficulties, See Johnson v. Bredesen, 558 U.S, 1067, 1069,

130 8.Ct. 541, 175 L.Ed.2d 552 (2009) (Stevens, J., statement
respecting denial of certiorarl), First, a lengthy delay in
and of itself is especially cruel because it “subjects death
row inmates to decades of especially severe, dehumanizing
conditions of confinement,”Ibid.; Gomez v. Fierro, 519 U.S,
918, 117 8.Ct, 285, 136 L.Jd.2d 204 (1996) (Stevens, .,
dissenting) (excessive delays from sentencing to execution
can themselves “constltute cruel and unusual punishment
prohibited by the Bighth Amendment”); see also Lackey v,
Texas, 514 U.8. 1045, 115 S,Ct. 1421, 131 L.Bd.2d 304
(1995) (memorandum of Stevens, J., respecting denial of
cettiorar); Knight v, Florida, 528 U.S, 990, 993, 120 S.Ct,
459, 145 L. Bd.2d 370 (1999) (BREYER, J,, dissenting from
denial of certiorari), Second, lengthy delay undermines the
death penalty's penclogical rationale, Joknson, supra, at
1069, 130 S.Ct. 541; Thompson v. McNell, 556 U.S, 1114,
1115, 129 8.Ct, 1299, —L.Bd.2d —— (2009) (statement of
Stevens, J,, respecting denial of certiorari),

Turning to the first constitutional difficulty, noarly all death
penalty States keep death row inmates in isolation for 22
or more hows per day, Amerloan Civil Libertles Union
(ACLU), A Death Before Dying: Solitary Confinement on
Death Row 5 (July 2013) (ACLU Report). This occurs
even though the ABA has suggested that death row inmates
be housed in conditions similar to the general population,
and the United Nations Special Rapporteur on Torture hag
called for a global ban on solitary confinement longer than
15 days, See id., at 2, 4; ABA Standards for Criminal
Justice: Treatment of Prisoners 6 (3d ed. 2011), And it is
woll documented that such prolonged solitary confinement
produces numerous deleterious harms. See, e.g, Haney,
Mental Health Issues in Long~Term Solitary and “Supermax”
Confinement, 49 Crime & Delinqueney 124, 130 (2003)
(cataloguing studies finding that solitary confinement can
cause prisoners to experience “anxiety, panic, rage, loss
of confrol, paranoia, hallucinations, and self-mutilations,”
among many other symptoms); Grassian, Psychiatric Effects
of Solitary Confinement, 22 Wash U, J, L, & Polloy 325,
331 (2006) (“[B)ven a few days of solitary confinement will
prediotably shift the [brain's] electroencephalogram (EEG)
pattern toward an abnormal pattern characteristic of stupor
and delirfum™); accord, In re Medley, 134 U.8, 160, 167-168,
10 S.Ct, 384, 33 L.Ed. 835 (1890); see also Davis v, Ayala,
e U8, ——, 135 S,Ct, 2187, — L.Ed.2d —— (2015)
(KENNEDY, J., concurring),

The dehumanizing offect of solitary confinement ls
aggtavated by uncertainty as to whether a death sentence will
In fact be carried out, In. 1890, this Court recognized that,
“when a prisoner sentonced by a court to death is confined in
the penitentiary awaiting the execution of the sentence, one of
the most horrible feelings to which lie can be subjected during
that thme is the uncertainty during the whole of it,” Medley,
supra, at 172,10 8,Ct, 384, The Court was thete describing a
delay of a mere four weeks In the past cenfury and a cuarter,
little has changed in this respect—except for duration, Today
we must desetibe delays measured, not in weeks, but in
decades, Supra, at —— -,

*39 Moreover, we must consider death warrants that have
been issued and revoked, not onoe, but repeatedly, See, e.g.,
Pet, for Cett, in Sudrez Medina v. Texas, Q.T, 2001, No,
02~3752, pp. 35-36 (filed Aug, 13, 2002) (“On fourteen
separate oooaslons slnee Mr, Sudrez Medina's death sentence
was imposed, he has been informed of the time, date, and
manner of his death, At least eleven times, he has been
asked to describe the disposal of his bodily remains”);
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Lithwick, Cruel but not Unusual, Slate, Apr. 1, 2011,
online at http//www.slate.com/articles/news_and_politics/
Jurlsprudence/2011/04/cruel_ but_not_unusual,himl (John
Thompson had seven death warrants signed before he was
exonerated); see also, e.g, WFMZ~TV 69 News, Michael
John Parrish's Exccution Warrant Signed by Governor
Corbett (Aug. 18, 2014), online at hitp:/ www.wimz.com/
news/Regional-Poconos-Coal/Looal/michasl-john-parrishs-
execution-warrant-signed-by-governor-corbett/27595356
(former Pennsylvania Governor signed 36 death warrants in
his first 3.5 years in office even though Pennsylvania has not
carried out an execution since 1999),

Several inmates have come within hours or days of execution
before later being exonerated, Willie Manning was four hours
from his scheduled execution before the Mississippi Supreme
Court stayed the exccution, See Robertson, With Hours to Go,
Execution is Postponed, N,Y, Times, Apr, 8, 2015, p. Al7,
Two years later, Manning was exonerated after the evidence
against him, including flawed testimony from an FBI hair
examiner, was severely undermined, Nave, Why Does the
State Still Want to Kill Willie Jerome Manning? Jackson Free
Press, Apr. 29, 2015, Nor is Manning an outlier case. See, e.g.,
Martin, Randall Adams, 61, Dies; Freed With Help of Filn,
N.Y, Times, June 26, 2011, p. 24 (Randall Adams; stayed
by this Court three days before execution; later exonerated),
N, Davies, White Lies 231, 292, 298, 399 (1991) (Clarence
Lee Brandley: execution stayed twice, once 6 days and once
10 days before; later exonetated); M. Bdds, An Expendable
Man 93 (2003) (Barl Washington, Jr.: stayed 9 days before
execution; later exonerated),

Furthermore, given the negative effects of confinement and
uncertainty, it is not surprising that many inmates volunteer
to be executed, abandoning further appeals, See, e.g., ACLU
Report 8; Rountree, Volunteers for Execution: Directions
for Purther Research Into Grief, Culpability, and Legal
Structures, 82 UMKC L. Rey, 295 (2014) (11% of those
executed have dropped appeals and volunteered); ACLU
Report 3 (account of * ‘guys who dropped thelr appeals
because of the intolerable conditions' ™). Indeed, one death
row inmate, who was later exonetated, still sald he would
have preferred to die rather than to spend years on death
row pursuing his exoneration, Strafer, Volunteering for
Execution: Competeney, Voluntariness and the Propriety of
Third Party Intervention, 74 J. Crim, L, & C, 860, 869 (1983),
Nor is it surprising that many inmates consider, or commit,
suicide. Id., at 872, n, 44 (35% of those confined on death row
in Florida attempted suicide).

*40 Others have written at great length about the
congtitutional problems that delays creats, and, rather than
repoat their facts, arguments, and conclusions, I simply
refer to some of thelr writings, See, e.g, Johnson, 558
U.8,, at 1069, 130 S.Ct. 541 (statement of Stevens, J.)
(delay “subjects death row inmates to decades of especially
severe, dehumanizing conditions of confinement”); Furman,
408 U,S,, at 288, 92 S.Ct, 2726 (Brennan, J,, concurring)
(“long wait between the imposition -of sentence and the
actual infliction of death” is “Inevitable” and often “exacts a
frightful toll’);Solesbee v. Balkeom, 339 U.8. 9, 14, 70 S.Ct,
457, 94 1,Ed, 604 (1950) (Frankfurter, J,, dissenting) (“In
the history of murder, the onset of insanity while awalting
execution of a death sentence Is not a rare phenomenon™),
People v. Anderson, 6 Cal.3d 628, 649, 493 P.2d 880, 894
(1972) (collecting sources) (“[Clruelty of capital punishment
lies not only in the execution itself and the pain Incident
theteto, but also in the dehumanizing effects of the lengthy
imprisonment prior to execution during which the judictal
and administrative procedures essential to due process of
law are carrled out” (footnote omitted)); District Attorney

Jor Syffoll Dist. v. Watson, 381 Mass, 648, 673, 411 N.E.2d

1274, 1287 (1980) (Braucher, J,, concurring) (death penalty
unconstitutional under State Constitution in part because
“[it] will be carried out only after agonizing months and
years of uncertainty’); see also Riley v. Attorney General
of Jamalea, 19831 1 A.C, 719, 734-735 (P.C, 1982) (Lord
Scarman, joined by Lord Brightman, dissenting) (“execution
after inordinate delay” would infringe prohibition against
“oruel and unusual punishments” in § 10 of the “Bill of Rights
of 1689,” the precursor to our Eighth Amendment); Pratt v,
Attorney Gen. of Jamalca, [1994] 2 AC, 1, 4 (P.C, 1993);
Id, at 32-33 (collecting cases finding inordinate delays
uncoustitutional or the equivalent); State v. Makwanyane
1995 (3) SA391 (CC) (S, Afr.); Catholic Commission for
Justice & Peace in Zimbabwe v. Attorney—General, [1993]
1 Zim, L. R, 242, 282 (inordinate delays unoonstitutional);
Soering v. United Kingdom, 11 Bur, Ct, L R, (ser, A}, p, 439
(1989) (extradition of murder suspect to United States would
violate the Buropean Convention on Human Rights in light of
risk of delay before execution); United States v, Burns, [2001]
1 S.CR, 283,353, { 123 (similar).

2

*41 The second constitutional difficulty resulting from
lengthy delays is that those delays undermine the
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death penalty's penological rationals, perhaps irreparably
80. The rationale for oapital punishment, as for any
punishment, classically rests upon society's need to secure
deterrence, incapacitation, retribution, or rehabilitation,
Capital punishment by definition does not rehabilitate, It
does, of course, incapacitate the offender, But the major
alternative to capital punishment—namely, life in prison
without possibility of parole——also incapacitates, See Ring v.
Arlzona, 536 'U.S. 584, 615,122 S.Ct. 2428, 153 L.Bd.2d 556
(2002) (BREYER, J,, concutting in judgment),

Thus, as the Court has tecognized, the death penalty's
penological rationale in fact rests almost exclusively upon
a belief in its tendency to deter and upon lits ability
to satisfy a community's intorest in retribution, See, e.g.,
Gregg, 428 U.S, at 183, 96 S.Ct. 2909 (joint opinion
of Stewart, Powell, and Stevens, JJ.). Many studies have
examined the death penalty's deterrent effect; some have
found such an effect, whereas others have found a lack
of evidence that it deters crime, Compare anfe, ot —
(SCALIA, I,, concurting) (collecting studies finding deterrent
effect), with e.g, Sorensen, Wrinkle, Brewer, & Marquart,
Capital Punishment and Deterrence: Bxamining the Bffect of
Bxecutions on Murder in Texas, 45 Crime & Delinquency
481 (1999) (no evidence of a deterrent effect); Bonner &
Pessenden, Absence of Executions: A Special Report, States
With No Death Penalty Share Lower Homicide Rates, N.Y.
Times, Sept, 22, 2000, p. Al (from 1980-2000, homiclde rate
in death-penalty States was 48% to 101% higher than in non-
death-penalty States); Radelet & Akers, Deterrenco and the
Death Penalty: The Views of the Experts, 87 J. Crim, L. &
C, 1, 8 (1996) (over 80% of criminologists believe oxisting

research fails to support detertence justification); Donohue

& Wolfers, Uses and Abuses of Bmpirical Evidence in the
Death Penalty Debate, 58 Stan, L, Rev, 791, 794 (2005)
(evaluating existing statlstical evidenoe and concluding that
thore s “profound uncertainty” about the existence of a
deterrent effect).

Recently, the National Research Council (whose members
are drawn from the councils of the National Academy
of Sclences, the National Academy of Engineering, and
the Institute of Medicine) reviewed 30 years of empirloal
ovidence and concluded that it was insufficient to establigh
a deterrent effect and thus should “not be used to inform”
discussion about the deterrent value of the death penalty.
National Research Council, Detertence and the Death Penalty
2 (D, Nagin & J, Pepper eds. 2012); accord, Baze v, Rees,
583 U.8, 35, 79, 128 S.Ct. 1520, 170 L.Ed.2d 420 (2008)

(Stevens, J., concurring in judgment) (“Despite 30 years
of empirical research in the area, there remains no reliable
statistioal evidence that capital punishment in fact deters
potential offenders™).

[recognize that a “lack of evidence” for a proposition does not
prove the contrary. See Ring, supra, at 615, 122 S.Ct. 2428
(one might believe the studies “inconclusive”), But suppose
that we add to these studies the fact that, today, very few of
those sentenced to death are actually executed, and that even
those executions oceur, on avetage, after nearly two decades
on death row, DPIC, Bxecution List 2014, supra. Then, does
It still seem likely that the death penalty has a significant
detetrent effeot?

*42 Consider, for example, what actually happened to the
183 inmates sentenced to death in 1978, As of 2013 (35
years later), 38 (or 21% of them) had been executed; 132 (or
72%) had had their convictions or sentences ovetturned or
commuted; and 7 (or 4%) had died of other (likely natural)
cavses, Six (or 3%) remalned on death row, BJS 2013 Stats,
at 19 (Table 16),

The example illustrates a general trend. Of the 8,466 inmates
under a death sentence at some polnt between 1973 and
2013, 16% were executed, 42% had thelr convictions or
sentences overturned or commuted, and 6% died by other
causes; the remainder (33%) are still on death row. Id,
at 20 (Table 17); see also Baumgartner & Dietrich, Most
Death Penalty Sentences Are Overturned: Here's Why That
Matters, Washington Post Blog, Monkey Cage, Mar. 17,2015
(similar),

Thus an offender who is sentenced to death is two or
three times more likely to find his sentence overturned or
commuted than to be executed; and he has a good chance
of dylng from natural causes before any executlon (ot
exonetatlon) can take place, In a word, exeoutlons are rare.
And an individual contemplating a ctime but evaluating the
potential punishment would know that, in any cvent, he faces
a potential sentence. of life without parole,

These facts, when recurring, must have some offsetting effect
on & potential perpetrator's fear of a death penalty, And, even
if that effect is no more than slight, it makes it difficult to
believe (given the studles of deterrence cited eatller) that
such a rare event sighificantly deters hotrendous orimes, See
Furman, 408 U8, at 311-312, 92 S.Ct, 2726 (White, J.,
concurring) (It cannot “be said with confidence that society's
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need for specific deterrence justifies death for so few when
forso many in like cireumstances life imprisonment or shorter
prison tetms ate judged sufficient™).

But what about retribution? Retribution is a valid penological
goal, I recognize that surviving relatives of victims of a
horrendous crime, or perhaps the community itself, may find
vindication In an execution, And a community that favors the
death penalty has an understandable interest in representing
their voices, But sce A, Sarat, Metcy on Trial: What It Means
To Stop an Bxecution 130 (2005) (Illinois Governor George
Ryan explalned his decision to commute all death sentences
on the ground that it was “cruel and unusual” for “family
members to go through this ... legal limbo for [20] years™),

The relevant question here, however, is whether a
“sommunily's sense of retribution” can often find vindication
in “a death that comes,” if at all, “only several decades after
the crime was committed,”Valle v, Florida, 564 1.8, —,
—, 132 8.Cl. 1, 2, 180 L.Ed.2d 940 (2011) (BREVYER, J,,
dissenting from denial of stay). By then the community is
a different group of people. The offenders and the victims'
families have grown far older, Feelings of outrage may
have subsided. The offender may have found himself a
changed human being., And sometimes repentance and even
forgiveness can restore meaning to lives once ruined. Af the
game time, the community and victims' families will know
that, even without a further death, the offender will serve
decades in prison under a sentence of life without parole,

*43 T recognize, of course, that this may not always be
the case, and that sometimes the community believes that
an-execution could provide closure, Nevertheless, the delays
and low probability of execution must play some role in
any calculation that leads a community to insist on death
as retribution. As T have already suggested, they may well
attenuate the community's interest in retribution to the point
whete 1t cannot by ltself amount to a significant justification
for the-death penalty, Id,, at——, 132 S,Ct., at 2. In any event,
I believe that whatever intetest in retribution might be served
by the death penalty as currently administered, that interest
can be served almost as well by a sentence of life in prison
without parole (a sentonce that every State now permits, see
ACLU, A Living Death: Life Without Patole for Nonviolent
Offenses 11, and n, 10 (2013)).

Finally, the fact of lengthy delays undermines any effort
to justify the death penalty In terms of its prevalence
when the Foundets wrote the Eighth Amendment, When

the Founders wrote the Constitution, there were no 20~ or
30-year delays, Execution took place soon after sentencing,
See P. Mackey, Hanging in the Balance; The Anti~Capital
Punishment Movement in New York State, 1776-1861, p.
17 (1982); T, Jefferson, A Bill for Proportioning Crimes and
Punishments (1779), reprinted in The Complete Jefferson 90,
95 (S, Padover ed. 1943); 2 Papers of John Marshall 207~
209 (C. Cullen & H. Johnson eds. 1977) (desoribing petition
for commutation based {n part on S-month delay); Pratt v.
Attorney Gen. of Jamaica, [1994] 2 A, C,, at 17 (same in
United Kingdom) (collecting cases)., And, for reasons I shall
describe, infla, at —— — ——, we cannot return to the quick
executions in the founding era.

3.

The upshot is that lengthy delays both aggravate the-cruelty of
the death penalty and undermine its jurisprudential rationale,
And this Court has said that, if the death penalty does not
fulfill the goals of deterrence or retribution, “it is nothing
more than the purposeless and needless imposition of painand
suffering and hence an unconstitutional punishment,”4¢kins,
536 U.S,, at 319, 122 8.Ct. 2242 (quoting Ewmund v,
Florida, 458'J.8, 782,798, 102 8.Ct, 3368, 73 L.Ed.2d 1140
(1982); intetnal quotation marks omitted); seo also Gregg,
428 1.8, at 183, 96 S.Ct, 2909 (joint opinion of Stewart,
Powell, and Stevens, JJ.) (“sanction imposed cannot be so
totally without penological justification that it results in the
gratuitous infliction of suffering’); Furman, supra, at 312,
92 8.Ct, 2726 (White, J., concurring) (a “penalty with such
negligible returng to the State would be patently excessive
and cruel and unusual punishment violative of the Righth
Amendment"); Thompson, 556 U.8,, at 11185, 129 8,Ct, 1299
(statement of Stevens, J., respecting denial of certiorar)
(similar),

Indeed, Justice Lewis Powell (who provided a crucial vote
in Gregg ) came to much the same conclusion, albeit after
his retirement from this Coutt, Justice Powell had come to
the Court convinced that the Federal Constitution did not
outlaw the death penalty but rather left the matter up to
individual States to determine. Furman, supra, at 431-432,
92 S.Ct. 2726 (Powell, J., dissenting); see also J. Jeffries,
Justice Lewis F. Powell, Jr,, p, 409 (2001) (desoribing Powell,
during his time on the Court, as a “fervent partisan” of “the
constitutionality of capital punishment”),
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*44 Soon after Justice Powell's retirement, Chief Justice
Rehnquist appointed him to chalr a committes addressing
concerns about delays In capital cases, the Ad Hoc Committee
on Federal Habeas Corpus in Capital Cases (Commitiee), The
Committes presented a report to Congress, and Justice Powell
testified that “[d]elay robs the penalty of much of its detertent
value."Habeas Corpus Reform, Hearings before the Senate
Committee on the Judiciary, 100th Cong,, 1st and 2d Sess.,
35 (1989 and 1990). Justice Powell, according to his officlal
biographer, ultimately concluded that capital punishiment:

“ ‘serves no useful purpose,” The United States was ‘unique
among the industrialized nations of the West in maintalning
the death penalty,’ and it was enforced so ravely that it
could not deter. More important, the haggling and delay
and seomingly endless litigation in every capital case
brought the law itself into disrepute,”Jeffries,supra, al 452,

In short, the problem of excessive delays led Justice Powell,
at least in part, to conclude that the death penalty was
unconstitutional,

As T have said, today delays ars much worge, When Chief
Justice Rehnquist appointed Justice Powell to the Committee,
the average delay between sentencing and execution was 7
years and 11 months, compared with 17 years and 7 months
today, Compare BJS, L. CGreenfeld, Capital Punishment,
1990, p. 11 (Table 12) (Sept. 1991) with.supra, at 18-19,

C

One might ask, why can Congress or the States not deal
directly with the delay problem? Why can they not take
steps to shotten the time between sentence and execution,
and {hereby mitigate the problems Just raised? The answer is
that shortening delay Is much more difficult than one might
think, And that is in part because efforts to do so risk causing
procedural harms that also undermine the death penalty's
constitutionality.

For one thing, delays have helped to make application of
the death penalty more reliable, Recall the case of Henry
Lee MeCollum, whom DNA evidence exonerated 30 years
after his conviction, Kaiz & Eckholm, N,Y, Times, at Al.
If McCollum had been executed catlier, he would not have
lived to see the day when DNA evidence exonerated him and
implicated another man; that man is alteady serving a life
sentence for a rape and murder that he committed just a fow
weeks afler the murder McCollum was convicted of. Ibid,

In fact, this Court had earlier denied review of McCollum's
claim over the public dissent of only one Justice, MeCollum
v. North Caroling, 512 .S, 1254, 114 S.Ct. 2784, 129
L.Ed.2d 895 (1994). And yet a full 20 years after the Coutt
denied review, McCollum was exonerated by DNA evidence,
There are a significant number of similar cases, some of
which T have discussed earlier, See also DPIC Innocence
List, supra (Nathson Fields, 23 yeats; Paul House, 23 years;
Nioholas Yarris, 21 years; Anthony Graves, 16 yeats; Damon
Thibodeaux, 15 yeats; Ricky Jackson, Wiley Bridgeman, and
Kwame Ajamu, all exonerated for the same crime 39 years
after their convictions).

In addition to those who are exonerated on the ground that
they are innocent, there are other individuals whose sentences
or convictions have been overturned for other reagsons (as
discussed above, state and federal courts found error in 68%
of the capital cases they reviewed between 1973 and 1995).
See Part 1, supra. In many of these cases, a court will have
found that the individual did not merit the death penalty In a
special sense—namely, he failed to receive all the procedural
protections that the law requires for the death penalty's
application, By eliminating some of these protections, one
likely could reduce delay, But which protections should we
eliminate? Should we eliminato the trial-related protections
we have established for capital defendants: that they be able

to present to the sentencing judge or jury all mitigating

circumstances, Lockett v, Ohlo, 438 U.S. 586, 98 S.Ct,
2954, 57 L.Ed.2d 973; that the State provide guidance
adequate to reserve the application of the death penalty to
particularly serlous murders, Gregg, 428 U8, 153, 96 S.Ct.

2909, 49 L.Bd,2d 859; that the State provide adequate counsel

and, where wartanted, adequate oxpert assistance, Powell v,
Alabama, 287 1.8, 45, 53 8.Ct. 55, 77 L.Ed. 158 (1932);
Wiggins v, Smith, 539 U.8, 510, 123 8,Ct, 2527, 156 L.Ed.2d
471 (2003); Ake v. Oklahoma, 470 U.8, 68, 105 8.Ct. 1087,
84 1, Fd.2d 53 (1985); or that a jury must find the aggravating
factors necessary to impose the death penalty, Ring, 536 U,8.
584,122 8,Ct, 2428, 153 L.Ed.2d 556; see also id, at 614, 122
S.Ct, 2428 (BREYER, J., coneurring in judgment)? Should
we 1o longer ensure that the State does notf executs those who
ate serlously intellectually disabled, Atkins, 536 1U.S. 304,
122 8.Ct. 2242, 153 L.Bd,2d 3357 Should we eliminate the
requirement that the manner of execution be constitutional,
Baze, 553 U.S8. 35, 128 S.Ct. 1520, 170 L.Bd.2d 420, ot the
requirement that the inmate be mentally competent at the
time of his execution, Ford v. Wainwright, 477 U.S, 399,
106 8.Ct, 2595, 91 L.Ed.2d 335 (1986)? Or should we got
rid of the criminal protections that all criminal defendants

Weastlmlext @ 2015 Thomson Reuters, No claim o original U8, Government Works, 31



Glossip v. Gross, = §,Gt, - (2015)

3016 WL 2473454 '

receive—ifor instance, that defendants claiming violation of
constitutional guarantees (say “due process of law™) may seek
a writ of habeas corpus in federal courts? See, e.g., O'Neal
v, MeAninch, 513 U.S, 432, 115 S.Ct, 992, 130 L.Ed.2d 947
(1995). My answer to these questions is “surely not,” But see
ante, at —— — ~—— (§CALIA, J,, conoutring),

%45 One might, of course, argue that coutts, particularly
federal courts providing additional layers of review, apply
these and other requirements too strictly, and that causes
delay, But, it is diffioult for judges, as it would be difficult
for anyone, not to apply legal requirements punctiliously
when the consequence of falling to do so may well be
death, particularly the death of an innocent person. See,
e.g. Zant v. Stephens, 462 1.8, 862, 885, 103 8,Ct. 2733, 77
L.Ed.2d 235 (1983) (“[A]lthough not every imperfection in
the deliberative process is sufficient, even in a capital case, to
set aside a state-court judgment, the severity of the sentence
mandates careful scrutiny in the review of any colorable
claim of error”); Kyles v. Whitley, 514 U.S, 419, 422, 115
8.Ct, 1555, 131 L.Bd.2d 490 (1995) (“[Olur duty to search
for constitutional error with painstaking care is never more
exacting than it Is in a capital case” (internal quotation marks
omitted)); Thompson, 556 U8, at 1116, 129 S.Ct. 1299
(statement of Stevens, 1) (“Judiclal process takes time, but
the error rate it capital cases {llustrates its necessity™),

Moreovet, review by courts at every level helps to ensure
rellability; if this Court had not ordered that Anthony Ray
Hinton receive further hearings in state court, see Hinton v,
Alabama, 571 U.S, ——, 134 8,Ct, 1081, 188 L.Ed.2d 1, he
may well have been executed rather than exonerated, In my
own view, our legal system's complexity, our federal system
with its separate state and federal courts, our constitutional
guarantess, our commitment to fair procedure, and, above
all, a special need for reliability and fairness in capital cases,
combine to make significant procedural “reform” unlikely in
practios to reduce delays to an acceptable level.

*46 And that fact orcates a dilemma: A death penalty
system that seeks procedural fairness and reliability brings
with it delays that severely aggravate the cruelty of capital
punishment and significantly undermine the rationale for
imposing a sentence of death in the first place, See Knight,
528 11,8, at 998, 120 8,Ct, 459 (BREYER, J., dissenting
from denial of certiorari) (one of the primary causes of the
delay is the States' “failure to apply constitutionally sufficient
procedures at the time of initial {conviction or] sentencing™),
But a death penalty system that minimizes delays would

undermine the legal system's efforts to secure reliability and
procedural fairness,

In this world, or at least in this Nation, we can have
a death penalty that at least arguably serves legitimate
penological purposes or wo ocan have a procedural system
that at least arguably sesks reliability and falrness in the
death penaliy's application, We cantiot have both, And that
simple fact, demonstrated convinoingly over the past 40
years, strongly supports the claim that the death penalty
violates the Bighth Amendment, A death penalty system
that is unteliable or procedurally unfair would violate the
Bighth Amendment, Woodson, 428 1J.8., at 305, 96 S.Cl,
2978 (plurality opinion); Hell, 572 U.8,, at ~—, 134 $.Ct,,
at 2001; Roper, 543 U.S,, at 568, 125 8.Ct. 1183, And so
would a system that, if reliable and fair in its application
of the death penalty, would serve no legitimate penological
purpose, Furman, 408 U.S,, at 312, 92 8,Ct. 2726 (White,
J,, concurring); Gregg, supra, at 183, 96 S.Ct, 2909 (joint
opinion of Stewart, Powell, and Stovens, J1.); Aikins, supra,
at 319, 122 8.Ct, 2242,

v

“Unusual"—-Decline in Use of the Death Penalty

The Eighth Amendment forbids punishments that are cruel
and unusual. Last year, in 2014, only seven States carried
out an execution, Perhaps more importantly, in the last two
docades, the imposition and implementation of the death
penalty have increasingly become unusual, T can illusirate the
significant decline in the use of the death penalty in several
ways,

An appropriate starting point concerns the trajectory of the
number of annual death sentences nationwide, from the
1970's to present day. In 1977—just after the Supreme
Court made olear that, by modifying their legislation, States
could reinstate the death penalty—137 people wers sentonoced
to death, BJS 2013 Stats, at 19 (Table 16), Many States
having revised their death penalty laws to meet Furman' s
requirements, the number of death sentences then increased,
Between 1986 and 1999, 286 persons on average were
sentenced to death each year, BJS 2013 Stats, at 14, 19
(Tables 11 and 16), But, approximately 15 years ago, the
numbers began to decling, and they have declined rapidly ever
since, See Appendix A, infia (showing sentences from 1977-
2014), In 1999, 279 persons were sentenced to death, BIS
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2013 Stats, at 19 (Table 16), Last year, just 73 persons were
setitenced to death, DPIC, The Death Penalty in 2014 Year
End Report 1 (2013),

That frend, a significant decline in the last 15 years, also holds
true with respect to the number of annual executions, See
Appendix B, infra (showing executlons from 1977-2014),
In 1999, 98 people were exeouted, BJS, Data Collection:
National Prisoner Statistios Program (BJS Prisoner Statistics)
(available in Cletk of Coutt's case file). Last year, that number
was only 33, DPIC, The Death Penalty in 2014, supra, at 1,

*47 Next, one can consider state-level data, Often when
deciding whether a punishment practice is, constitutionally
speaking, “unusual,” this Court has looked to the number of
States engaging in that practice, Atkins, 536 'U.S,, at 313-316,
122 8.Ct. 2242; Roper, supra, at 364-566, 125 S,Ct, 1183,
In this respect, the number of active death penalty States has
fallen dramatically, In 1972, when the Coutt decided Furman,
the death penalty was lawful in 41 States. Nine States had
abolished it, B, Mandery, A Wild Justice: The Death and
Resurrection of Capital Punishment in America 145 (2013),
As of today, 19 States have abolished the death penalty
(along with the Distriot of Columbia), although some did so
prospectively only, See DPIC, States With and Without the
Death Penalty, online at hitp://www.deathpenaltyinfo.org/
states-and-without-death-penalty, In 11 other States that
maintain the death penalty on the books, no execution
has taken place for more than eight years; Arkansas (last
execution 2005); California (2006); Colorado (1997); Kansas
(no executions since the death penalty was reinstated in
1976); Montana (2006); Nevada (2006); New Hampshire (no
executions since the death penalty was reinstated in 1976),
North Carolina (2006); Oregon (1997); Pennsylvania (1999);
and Wyoming (1992), DPIC, Executions by State and Year,
online at hitp// www.deathpenaltyinfo.org/node/3741,

Accordingly, 30 States have either formally abolished the
death penalty or have not conducted an execution in more
than eight years, Of the 20 States that have conducied at least
one execution in the past eight years, 9 have conducted fewer
than five in that time, making an execution In those States
a falrly rare event, BJS Prisoner Statistics (Delaware, Idaho,
Indiena, Kentuoky, Louisiana, South Dakota, Tennessee,
Utah, Washington). That leaves 11 States in which it is fair to
say that capital punishment is not “unusual,” And just three
of those States (Texas, Missouri, and Florida) accounted for
80% of the executions nationwide (28 of the 35) in 2014,
Ses DPIC, Number of Bxeoutions by State and Region Since

1976, online at hitpi//www.deathpenaltyinfo.org/number—
exeoutions—state~and—region-1976, Indeed, last year, only
seven Sfates conducted an execution, DPIC, Bxecutions
by State and Year, supra ; DPIC, Death Sentences in
the United States From 1977 by State and by Year,
online at http:// www.deathpenaltyinfo.org/death-sentences—
united—gtates—1977~2008, In other words, in 43 States, no one
was excouted,

In terms of population, if we ask how many Americans live
in a State that at least oocaslonally carrles out an execution
(at least one within the prior three years), the answer two
decades ago was 60% or 70%. Today, that number is 33%.
See Appendix C, infra,

#48 At the same time, use of the death penalty has become

inoreasingly concentrated geographically, County-by-county
figures are relevant, for decisions to impose the death penalty
typically take place at a county level, See supra, af ——
- —— County-level sentencing figures show that, between
1973 and 1997, 66 of Ametica's 3,143 counties accounted for
approximately 50% of all death sentences imposed, Liebman
& Clarke 264-265; ¢of, id,, at 266, (counties with 10% of the
Nation's population imposed 43% of its death sentences), By
the early 2000's, the death penalty was only actively practiced
in & very small number of counties: between 2004 and 2009,
only 35 counties imposed § or more death sentences, #.e,
approximately one per year, See Appendix D, Infra (such
counties colored in red) (citing Ford, The Death Penalty's Last
Stand, The Atlantic, Apr. 21, 2015), And mote recent data
show that the practice has diminished yet further: between
2010 and 20135 (as of June 22), only 15 countles imposed
five or more death sentences, See Appendix E, infra, In short,
the number of active death penalty counties is small and
getting smallet, And the overall statistics on county-level
executions bear this out, Between 1976 and 2007, there were
no executions in 86% of America’s counties, Licbman &
Clarke 265-266, and n, 47; of. 1bid.(counties with less than
5% of the Natlon's population carried out over half of its
exeoutions from 1976-2007),

In sum, if we look to States, in more than 60% there
is offectlvely no death penalty, in an additional 18% an
execution is rare and unusual, and 6%, i.e, three States,
account for 80% of all executions. If we look to population,
aboul 66% of the Nation lives in a State that has not carrled
out an execution in the last three years, And if we look to
counties, in 86% there s offectively no death penalty, It seems
Tair to say thet 1t is now unusual to find capital punishment in
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the United States, at least when we consider the Nation as a
whole. See Furman, 408 U.S., at 311, 92 S,Ct, 2726 (1972)
(White, I., concurring) (executions could be so infiequently
carried out that they “would cease to be a credible deterrent
or measurably to contribute to any other end of punishment in
the criminal justice system ... when imposition of the penalty
reaches a certain degree of infrequency, it would be very
doubtful that any existing general need for retribution would
be measurably satisfied”),

Moreover, we have said that it * ‘is not so much the number
of these States that Is significant, but the consistency of the
direction of change.”"Roper, 543 U.S,, at 566, 125 S8.CL
1183 (quoting Atkins, supra, at 315, 122 S.Ct. 2242) (finding
significant that five States had abandoned the death penalty
for juveniles, four legislatively and one judicially, since the
Court's decision in Stanford v, Kentucky, 492 U.S. 361, 109
S.Ct 2969, 106 L.Bd.2d 306 (1989)), Judged In that way,
capital punishment has indeed become unusual, Seven Statos
have abolished the death penalty in the last decade, including
(quite recently) Nebraska, DPIC, States With and Without
the Death Penalty, supra, And several States have come
within a single vote.of eliminating the death penalty, Seelys,
Measure to Repeal Death Penalty Falls by a Single Vole
in New Hampshire Senate, N.Y, Times, Apr, 17, 2014, p.
A12; Dennison, House Deadlocks on Bill To Abolish Death
Penalty in Montana, Billings Gazette, Feb, 23, 2015; see
also Offredo, Delaware Senate Passes Death Penalty Repeal
Bill, Delaware News Journal, Apr, 3, 2015, Eleven States,
as noted earlier, have not exeouted anyone in eight years,
Supra, at —— — ——, And several States have formally
stopped execuling inmates, See Yardley, Oregon's Governor
Says He Will Not Allow Bxecutions, N.Y. Times, Nov,
23, 2011, p. Al4 (Oregon); Governor of Colorado; Exec,
Order No: D2013-006, May 22, 2013 (Colorado); Lovett,
Executions Are Suspended by Governor in Washington,
N.Y. Times, Feb, 12, 2014, p. A12 (Washington); Begley,
Pennsylvania Stops Using the Death Penalty, Time, Feb, 13,
2018 (Pennsylvania); see also Welsh-FHugglns, Associated
Press, Ohio Bxecufions Rescheduled, Jan. 30,2015 (Ohio),

Moreovet, the direction of change is consistent, In the past
two decades, no Stato without a death penalty has passed
legislation to reinstate the penalty, See Atkins, supra, at 315-
316, 122 S.Ct, 2242; DPIC, States With and Without the
Death Penalty, supra. Indeed, even in many States most
assoclated with the death penalty, remarkable shifts have
ocourted. In Texas, the State that carrles out the most
executions, the number of executions fell from 40 in 2000

to 10 in 2014, and the number of death sentences fell from
48 in 1999 to 9 In 2013 (and 0 thug far in 2015), DPIC,
Iixecutions by State and Year, supra ; BJS, T, Snell, Capital
Punishment, 1999, p. 6 (Table 5) (Dec. 2000) (hereinafter BJS
1999 Stats); BJS 2013 Stats, at 19 (Table 16); von Drehle,
Bungled BExecutions, Backlogged Courts, and Three More
Reasons the Modern Death Penalty Is a Failed Experitment,
Time, June 8, 2015, p. 26, Similarly dramatlc declines are
present in Virginia, Oklahoma, Missouri, and North Carolina,
BIS 1999 Stats, at 6 (Table 5); BJS 2013 Stats, at 19 (Table
16),

*49 These olrcumstances perhaps reflect the fact thaf a
majority of Americans, when asked to choose between the
death penalty and life in prison without patole, now choose
the latter, Wilson, Support for Death Penalty Still High,
But Down, Washington Post, GovBeat, June 5, 2014, online
at www,washingtonpost,com/blogs/govbeat/wp/2014/06/05/
suppori-for-death-penalty-still-high-but-down; see also ALL,
Report of the Councll to the Membership on the Matter of the
Death Penalty 4 (Apr, 15, 2009) (withdrawing Model Penal
Code section on capital punishment section from the Code,
in part because of doubts that the American Law Institute
oould “recommend procedures that would” address concerns
about the administration of the death penalty); of. Gregg, 428
U8, at 193194, 96 8,Ct, 2909 (joint opinion of Stewart,
Powell, and Stevens, JI.) (relying in part on Mode! Penal
Code to conclude that a “carefully drafted statute” can satisfy
the arbitrariness concerns expressed in Furman ),

I rely primarily upon domestic, not foreign events, in
polnting to changes and circumstances that tend to justify
the claim that the death penalty, constitutionally speaking,
Is “unusual,” Those oircumstances ate sufficient to warrant
our reconsideration of the death penalty's constitutionality,
1 note, however, that many nations—indeed, 95 of the
193 members of the United Nationg—have formally
abolished the death penalty and an additional 42 have
abolished it in practice, Qakford, UN Vote Against Death
Penalty Highlights Global Abolitlonist Trend-and Leaves
the U,S, Stranded, Vice News, Dec. 19, 2014, online
at hitps://news.vice.com/atticle/un-vote-against-death-
penalty-highlights-global-abolltionist-trend-and-leaves-the-
us-stranded. In 2013, only 22 countries in the world carried
out an execution, International Commission Against Death
Penalty, Review 2013, pp, 2-3. No executions were catried
out in Burope or Central Asia, and the United States was
the only country in the Americas to execute an inmate in
2013, Id,, at 3, Only eight countries executed more than
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10 individuals (the United States, China, Iran, Traq, Saudi
Arabia, Somalia, Sudan, Yemen).Jd.,, at 2. And almost 80% of
all known executions took place in three countries: Tran, Iraq,
and Saudi Arabia, Amnesty International, Death Sentences
and Executions 2013, p, 3 (2014). (This figure does not
include China, which has a large population, but where
precise data cannot be obtalned. Id,, at 2.)

A%

*50 T recognize a strong counterargument that favors
constitutionality, We are a court, Why should we not leave
the matfer up to the people acting democratically through
legislatures? The Constitution foresses a country that will
make most important decisions democratically, Most nations
that have abandoned the death penalty have done so through
legislation, not judicial decision, And legislators, unlike
judges, are free to take account of matters such as monetary
costs, which I do not claim are relevant here, Sce, e.g.,
Berman, Nebraska Lawmakers Abolish the Death Penalty,
Narrowly Overriding Governor's Veto, Washington Post
Blog, Post Nation, May 27, 2015 (listing cost as one of the
reasons why Nebraska legislators recently repealed the death
penalty in that State); cf, California Commission on the Fair
Administration of Justice, Report and Recommendations on
the Administration of the Death Penalty in California 117
(June 30, 2008) (death penalty costs California $137 million
per yoar; a comparable system of life imptisonment without
parole would cost $11.5 miilion per year), ouline at http:/
www.cofaj.org/tr-dp-official html; Date, The High Price of
Killing Killers, Palm Beach Post, Jan, 4, 2000, p, 1A (cost of
each exccution is $23 million above cost of life imprisonment
without parole in Florida),

The answer is that the matters T have discussed, such ag
lack of reliability, the arbitrary application of a serious and
irrovorsible punishment, individual sufforing caused by long
delays, and lack of penoclogical purpose are quintessentially
Judicial matters, They concern the infliotion—indeed the

unfair, cruel, and unusval infliction—of a serious punishment
upon an individual, I recognize that in 1972 this Coutt,
in a sense, turned to Congress and the state legislatures
in its search for standards that would increase the fairness
and reliability of imposing a death penalty. The legislatures
responded, But, in the last four decades, considerable
ovidence has accumulated that those responses have not
worked,

Thus we are left with a judicial responsibility, The Bighth
Amendment sets forth the relevant law, and we must interpret
that law, See Marbury v. Madison, 1 Cranch 137, 177, 2
L.Bd. 60 (1803); Hall, 572 U.S,, at —, 134 S.CL, at
2000 (“That exercise of independent Judgment is the Court's
Jjudicial duty”), We have made clear that * ‘the Constitution
oontemplates that in the end our own judgment will be
brought to bear on the uestion of the acceptability of the
death penalty under the Eighth Amendment.’” Id, at ——,
134 8.Ct., at 1999 (quoting Coker v. Georgla, 433 U.S,
584, 597, 97 S.Ct. 2861, 53 L.Ed.2d 982 (1977) (plurality
opinion)); see also Thompson v. Oklahoma, 487 1J.S. 815,
833, 1, 40, 108 8.Ct, 2687, 101 L.Ed.2d 702 (1988) (plurality
opinion),

For the reasons I have set forth in this oplnion, I believe
it highly likely that the death penalty violates the Bighth
Amendment, At the very least, the Court should call for full
briefing on the basic question,

*51 With respect, I digsent,
Appendix A
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conducted an execution within prior 3 years
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Year Percentage
1994 54%
1995 60%
1996 63%
1997 63%
1998 61%
1999 70%
2000 68%
2001 67%
2002 57%
2003 53%
2004 52%
2006 52%
2006 55%
2007 57%
2008 53%
2009 39%
2010 43%
2011 42%
2012 39%
20183 34%
2014 33%
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OFFICE RECEPTIONIST, CLERK

To: Peyush Soni; donna.wise@kingcounty.gov, Erin.Becker@usdoj.gov

Cc: david@davidzuckermanlaw.com; suzanne-elliott@msn.com

Subject: RE: State of Washington v. Connor Schierman; Supreme Court No. 84614-6
Received 7/8/2015.

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Peyush Soni [mailto:peyush@davidzuckermanlaw.com]

Sent; Wednesday, July 08, 2015 4:08 PM

To: OFFICE RECEPTIONIST, CLERK; donna.wise@kingcounty.gov; Erin.Becker@usdoj.gov
Cc: david@davidzuckermanlaw.com; suzanne-elliott@msn.com

Subject: State of Washington v. Connor Schierman; Supreme Court No. 84614-6

Dear Sir/Madame:

Enclosed for filing in the Washington State Supreme Court in State of Washington v. Connor Schierman, Supreme Court
No. 84614-6, is the Fourth Supplemental Authority.

Feel free to contact me with any questions or concerns.
Thank you for your kind attention to this matter.
Best,

Peyush Soni

Legal Assistant

Law Office of David B. Zuckerman
Law Office of Suzanne Lee Elliott
Suite 1300 Hoge Building

705 Second Avenue

Seattle, WA 98104

(206) 538-5314



" OFFICE RECEPTIONIST, CLERK

To: Peyush Soni; donna.wise@kingcounty.gov; Erin.Becker@usdoj.gov

Cc: david@davidzuckermanlaw.com; suzanne-ellioft@msn.com

Subject: RE: State of Washington v. Connor Schierman; Supreme Court No. 84614-6
Received 7/8/2015,

Supreme Court Clerk’s Office

Please note that any pleading filed as an attachment to e-mail will be treated as the original. Therefore, if a filing is by e-
mail attachment, it is not necessary to mail to the court the original of the document.

From: Peyush Soni [mailto:peyush@davidzuckermanlaw.com]

Sent; Wednesday, July 08, 2015 4:08 PM

To: OFFICE RECEPTIONIST, CLERK; donna.wise@kingcounty.gov; Erin.Becker@usdoj.gov
Cc: david@davidzuckermanlaw.com; suzanne-elliott@msn.com

Subject: State of Washington v. Connor Schierman; Supreme Court No. 84614-6

Dear Sir/Madame:

Enclosed for filing in the Washington State Supreme Court in State of Washington v. Connor Schierman, Supreme Court
No. 84614-6, is the Fourth Supplemental Authority.

Feel free to contact me with any questions or concerns.
Thank you for your kind attention to this matter.
Best,

Peyush Soni

Legal Assistant

Law Office of David B. Zuckerman
Law Office of Suzanne Lee Elliott
Suite 1300 Hoge Building

705 Second Avenue

Seattle, WA 98104

(206) 538-5314



