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I INTRODUCTION

At its core, this case presents a single question of statutory
construction. Neither the Tribes nor Aqua Permanente offer statutory
construction arguments different from those already advanced by
Appellants,

Applying the plain meaning rule announced by this court in Dep 't
of Ecology‘ v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002),
the Attorney Geheral in 2005 and the superior court in 2010 both
concluded that the exemption from permitting for stock-watering purposes
is not limited by quantity, Neither the policy arguments nor the factuél
contentions presented by Amici supports a different conclusion,

Amici argue that water rights held by senior users and instream
flows put in place to protect stream resources such as fish life cannot be
protected if the groundwater permit exemption for stock~watering
purposes is not limited by quantity. As with the policy arguments
advanced by Appellants, these arguments should be presented to the
legislature in support of a request to revise the Water Code.

As to ‘;he factual assertions made by both the Tribes and Aqua
Permanente, the information they describe is outside the record and not
- appropriately considered, Beyond that,‘ general statements regarding

potential impacts to seniot water right holders and/or stream flows have no



bearing on the question before the court. This is because the questions of
whether a new use of groundwater (for any purpose) may interfere with a
sgnior water right holder’s use of surface water or groundwater or with
stream flow needs of a particular water body are fact specific and
basin-specific and do not alter the plain meaning reading of RCW
90.44.050. Importantly, at the location of the Easterday feedlot, technical -
analyses contained in the record show little likelihood of impacts to area
water rights.

Finally, Aqua Permanente cites to the Upper Kittitas Groundwater
Rule recently enacted b_y the Department of Ecology and suggests the rule .
and the superior court’s ruling in this case present the possibility of
significant conflict, Aclua Permanente Br, at 6, 20, To the'contrary, the
rule is an illustration of a basin-specific water resource regulation whereby
permitted uses of groundwater and permit-exempt uses (including stock-
watering) are tre.ated the same—and are regulated prior to their
establishment. The regulation was enacted to address precisely the type of
issues about which Appellants and their Amici express concern. Thus, the
enactment of the rule and its application to permit-exempt uses—including
stock-watering—confirms that such water uses are not “unregulated” as

argued by Appellants and their Amici,




1.  ARGUMENT

A. Permit-Exempt  Stock-Watering Rights Are  Neither

“Unlimited” Nor “Unregulated” And Such Rights Can Be

Regulated Before They Are Established

Both the Tribes and Aqua Permanente carry forward Appellarits’
descrii)tion of permit-exempt stock-watering as “unlimited” and
“untegulated.” Tribes’ Br. 2-3; Aqua Permanente Br.. at 14. The Tribes
also argue that the “other remedies” offered by the State are inadequate,
especially based on their assertion that the remedies occur “after-the-fact”
and require an investment of resources before they can be implemented,
As a preliminary note, the State did not describe the other legal principles
applicable to permit-exempt uses in order to.equate such principles to
permit review, but rather to respond to Apﬁellants’ incorrect assertions
that permit-exempt uses are somehow exempt from all aspects of the
Water Code. As explained in the State’s Response Brief, permit-exempt
water rights, including those used for stock-watering purposes, are exempt
only from the permit process and are otherwise “equal” to water rights
established through the permit system. RCW 90.44,050; State’s Response
Br, at 5-7, 38-39. This means that permit-exempt uses of grouhdwater for
stock-watering purposes are subject to the Prior Appropriation Doctrine,
are limited by beneﬁci.al use and prohibition of waste, and may be the

subject of regulation by Ecology and/or senior water right holders." Id.



Beyond this, Amici are simply wrong in their assertion that other
methods of regulation applicable to permit-exempt uses can only occur
after a water right is established. Tribes’ Br, at 18-19. As explained in
more detail in section II.C below, Ecology may close a basin or withdraw
~a basin from new appropriations. RCW 90.54,050(2); Postema v.
Pollution Contro.Z Hearings Bd., 142 Wn.2d 68, 80-98, 11 P.3d 726
(2000). Such action precludes thereafter the establishment of any kind of
new water right, including permit-exempt rights, including those used for
stock-watering purposes. This is quintessential up-front or “advance”
regulation,

As to Amici Tribes’ other point, itis no surprise that application of
legal remedies, whether directed at permit-exempt, permitted, or both
types of water uses, requires an investment of resources prior to their
implementation, Whether the Department of Ecology enacts a basin
closure or withdrawal rule, a senior right holder initiates an impairment
action, or a superior court conducts an adjudication, each action will
invoive an investment of resources. Since each of these actions has the
potential to affect existing property rights or preclude the establishment of
new rights, it is neither surprising nor inappropriate that.im‘plementation
would require an investment of resources designed to confirm that the

proposed action is technically justified.



B. Whether A Specific Basin Is Fully-Appropriated Is
Determined By Basin-Specific Factual And Technical Data

Both amicus briefs make general statements ébout the effect of
permit-exempt groundwater withdrawals on senior water rights and stream
flows. Aqua Permanente contends’ “water resources in this state are
generally over-appropriated.” Aqua Permanente Br, at 23. The Tribes
assert that “unlimited ground water withdrawals for stock watering
purposes ‘have the potential to drlamatically ‘impair instream  flows
necessary for healthy fish runs.” Tribes’ Br, at 8, What these assertions
lack is the recognition that questions regarding the status of a particular
stream, lake, or groundwater basin, such as whether a particular surface or |
groundwater body has the capacity to supply existing water rights and
whether stream flows ai‘e sufficient to sustain fish life, depend on facts and
technical information related to each specific water body or basin.

Amici Tribes express particular concern about the potential impact
of stock-watering withdrawals to streams used by salmon in 16
ﬁsh~criti0al watersheds. Tribes’ Br, at 4 n.6. However, Appellants chose
to plead their case in the context of a Franklin County feedlot, at a location
that is not within a fish critical basin and where technical analyses
contained in the record show little likelihood of impacts to area water

rights. CP 402-403, 1049, As explained in more detail in the next section



in the context of the Upper Kittitas Groundwater Rule, if a particular water

body is fully-appropriated or over-appropriated, such that new stream

diversions or gfoun_dwater withdrawals present a risk of interfering with -
senior rights and stream flows, Ecology may preclude the establishment of
new rights:

C. The Upper Kittitas Groundwater Rule Provides An Example
Of Advance Regulation Applicable To Permit-Exempt
Groundwater Withdrawals for Stock-Watering Purposes
The Upper Kittitas Groundwater Rule provides an example of

advance regulation applicable to all permit-exempt groundwater uses. In

response to chronic shortages of surface water and increased reliance on
new groundwater withdrawals in the Upper Kittitas surface water and
groundwater interconnected system, Ecology enacted a “basin
withdrawal” rule that closed the.basin to new unmitigated appropriations
of groundwater pending additional study. Bcology explained its action as

“designed to prevent new uses of water that negatively affect flows in the

Yakima River and its tributaries while a groundwater study is performed.”

Department of Ecology, Concise Explanatory Statement Chapter 173-

13394 WAC Upper Kittitas Groundwater Rule, at 1 (2010), available at
http:/‘/www‘ecy.wa.gov/pubs/1011029.pdf. Ecology further explained its

action:



Until Ecology obtains results from these additional studies,
Ecology has determined that the appropriate course of
action is to stop any new unmitigated withdrawals under
the authority of RCW 90.54,050(2) in order to prevent the
current situation . . . from getting worse.
Id at 3. Thus, as of July 2009, no new water rights, including permit-
exempt stock-watering rights, may be established in the.b.asin unless their
impacts are fully mitigated, WAC 173-539A-040,
In an effort to show a conflict between the Upper Kittitas

Groundwater Rule and the superior court’s ruling in this case, Aqua

Permanente misleads the court by suggesting' that any existing

stock-watering operation in Upper Kittitas County could expand its use of
water without any restriction, even after the effective date of the
withdrawal rule, Aqua Permanente Br. at 20-21, Aqua Permanente is
incorrect. Because an existing étock—watering right is subject to the
beneficial use doctrine (among other legal principles of water law), the
scope of the right was defined by the amount of water put to beneficial

use, or perfected, within a reasonable time. Dep 't of Ecology v. Grz'rhes,

121 Wn.2d 459, 468, 852 P.2d 1044 (1993). Thus, if a stock-watering -

right was established in Upper Kittitas County in 1980 to support a 10,000
head dairy, the scope of the 1980 water right is the amount necessary to
water 10,000 dairy cows, If the operation decides to expand in 2011 and

-now raise 20,000 dairy cows, the new project (defined by the additional



10,000 animals) would represent a new water‘right, subject to the Upper
Kittitas Groundwater Rule’s mitigation requirements applicable to.all new
usés of groundwater that begin after July 16, 2009. |

Aﬁua Permanente also argues that because cattle feedlots are
designated a type of industry under certain classifications but no similar
designation dpplies to the activity of stock-watering, stock-watering must
be limited to family farms. Aqua Permanente Br, at 13, Aqua
Permanente’s argument parallels that .of Appellants (that a use like
Easterday’s is industrial in character and should not be exempt from
permitting). Appeliants’ Br. at 42, These arguments find no support in
the language.of RCW 90.44.050. The statute exempts from permittiné the
use of groundwater for stock-wateting purposes, RCW 90.44,050. It does
not limit stock-watering to only that which occurs in' a setting that is not
classified as an industry, Without any such qualifier, the only reasonable
interpretation of the statute is that the exemption covers water that animals
drink, are cooled with, and that is used bto ciean their barns, regardless of
whether the animals are housed in a cohcentrated feedlot, a large dairy

barn, or on a fémily farm. In other words, based ona plain reading of the



statute, watering of stock is watering of stock, regardless of where or how
it occurs..l
D. Permit Review Is Not The Only Policy Embraced By The

Water Code. Other Policies Provide Alternative Methods For

Protecting Senior Water Right Holders And Stream Resources

Amici argue that water rights held by senior users and instream
flows put in place to protect stream resources such as fish life cannot be
protected if the groundwater permit .exemption for stock-watering
purposes isv not limited by quantity. This argument is based on the false
pl;emise that permit review is the only method of water rights regulation
and the only policy embraced in the Water Code. State’s Response Br, at
38-39,

Although Appellants and their Amici would prefer that all
groundwater rights be established through the permit review process, the
legislature did not enact a statuté fhat embraces such a policy choice,
Importantly, however, the législature did provide that permit-exempt water
rights are otherwise like permitted rights, RCW 90.44,050, Thus, they
cannot impair senior rights, including stream flows, and new

permit-exempt uses can be prevented altogether, as has been done in the

Upper Kitﬁtas.

! Of course not all water use associated with a large scale dairy or feedlot
operation constitutes “stock-watering,” In the state’s view, “stock-watering purposes”
does not include water to process milk or meat products, State’s Response Br, at 2-3.




As with the policy arguments advanced by Appellants, the Amici
parties’ preference that all new uses of groundwater be permitted is not
sﬁpported by a plain reading of the statute and so théir arguments should
be presented to the legislature in support of requests to revi.se the Water
Code.

RESPECTFULLY SUBMITTED this 6th day of Juné 2011.
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