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I. INTRODUCTION

Easterday Ranches replies to Five Corners’ response concerning
standing and attorneys’ fees for the costs of obtaining a change of venue.
Easterday withdraws its claim for reasonable attorneys’ fees under the
Right to Farm Statute, RCW 7.48.300,

II. ASSIGNMENTS OF ERROR

Easterday Ranches withdraws its Assignment of Error No. 5 and
issue pertaining to the Assignment of Error No. 7.

HI. ARGUMENT

A. Five Corners and the environmental defendants lack standing.

In our opening brief we alleged the trial court erred in admitting
the declarations of the plaintiffs, because they contained inadmissible
evidence. Ralph Jones, Scott Collins, Patricia Sumption and Sheila Poe,
CP 845-61, 922-34, all presented hearsay, conjecture, lay opinion and
irrelevant evidence trying to avoid Easterday’s motions to dismiss for
want of standing and for summary judgment. CP 501-28, 1062-79. If this
inadmissible evidence were withdrawn, the individual plaintiffs would
have no argument to present either as to standing or as to potential injury
under the Declaratory Judgment Act. Easterday made the same argument

as to Dr, Osborn’s declaration, CP 885-921. His declaration attempted to

5289020 1



show that there was some basis for the environmental organizations to
participate. CP 833-38

Five Corners’ allegation about Easterday’s “misunderstanding of
the law of standing” is based on its own erroneous claim the affidavits
“must be taken as true.” For this proposition the Appellants cite a number
of Federal cases, most prominently Lujon v. Defenders of Wildlife, 504
U.8, 555 (1992). These cases do not support Five Corners contention at
all. Quite the contrary, they support Easterday’s position.

In response to a summary judgment motion, however, the

plaintiff can no longer rest on such “mere allegations,” but

must “set forth” by affidavit or other evidence *specific

facts,” Fed. Rule Civ. Proc. 56(¢), which for purposes of
the summary judgment motion will be taken to be true.

Luyjan, 504 U.S, at 561.

Fed. R, Civ. Proc. 56{e) is substantively identical to CR 56(e). The
Federal Rule provides that “a supporting or opposing affidavit must be
made on personal knowledge, set out facts that would be admissible in
evidence and show that the affiant is competent to testify in the matters
stated.” The plaintiffs’ declarations do not contain admissible evidence to
support their standing argument. If excised of the inadmissible matters,
there is nothing left to show standing. We do not need to take as true

inadmissible evidence in these declarations, and the trial court erred in
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failing to strike the declarations insofar as they contained inadmissible
evidence.

If a party makes a motion for summary judgment to dismiss a case
because the other party lacks standing, that motion places the burden on
the party claiming standing to present admissible evidence of standing. If
the party asserting standing raises an issue of fact, the resolution of those
facts is left for trial. Any other conclusion would leave the court in the
anomalous position of having two trials, one to decide whether the parties
had standing to litigate and then a trial on the merits of the case. Lajun is
nothing more than saying there will only be one trial,

There is no basis for Five Corners’ theory that inadmissible
allegations can support standing. In fact, Five Corners has not contested
Easterday’s claims of inadmissibility.  Easterday’s opening brief
addressed these in detail, and they are now uncontroverted on this appeal.

B. Attorneys’ fees under the State’s Right to Farm laws.

While the plain language of RCW 7.48.300 et. seq. applies to this
action, the holding in Buchanan v. Simplot Feeders Limited Partnership,
134 Wn.2d 673, 952 P.2d 610 (1998); and its narrow interpretation of the
statute appears fo foreclose the application of the statutes between
agricultural interests as opposed to suits brought by late coming urban

land users. Under those circumstances, and in the absence of any reason
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to suggest that the court should overturn its holding in Buchanan,
Easterday withdraws this assignment of error,

C. Easterday should be awarded its costs and expenses incurred
in obtaining a change of venue,

Five Corners starts its argument by making the assertion that venue
was not incorrect in Thurston County. Resp. p. 41. That is not the
question. There are two questions, The first is, “Was venue proper in
Franklin County?” The second question is, “Could Five Corners have
determined Franklin County was the county of proper venue with
reasonable diligence?” No party has suggested that Franklin County does
not have jurisdiction or that it is not a proper venue to hear this case.

As with its statutory construction argument, Five Corners wants to
rewrite the venue statute to serve its own ends. RCW 4.12.090, gives a
defendant its attorneys’ fees on a change of venue “if the court finds that
the plaintiff could have determined the county of proper venue with
reasonable diligence.” Five Corners wants to rewrite the venue statute to
say a defendant receives attorneys’ fees only if the plaintiff “could have
determined ‘a’ county of proper venue with reasonable diligence.” It is
not an issue of finding an excuse or arguing legal theories, because there is
no question that Franklin County is “the” county of proper venue, and no

one has even suggested that it is not.

5289020 4



American courts in general and Washington courts in particular
have a long history of ensuring not only jurisdiction but venue in the
county or district where the defendant resides. Because the plaintiff is the
one who initiates the case, the plaintiff has the right to choose when more
than one forum or venue is available, but if the plaintiff chooses the wrong
county, the plaintiff pays the costs of changing venue to “the county of
proper venue,”

In Keystone Masownry, Inc. v. Garco Construction, Inc., 135 Wn.
App. 927, 147 P.3d 610 (2006); a contract clause established venue in
Spokane County. The case would normally have been heard in Pierce
County, Garco’s place of business. Garco was the general contractor for
the construction of the Bonney Lake High School in Pierce County.
Keystone, a subcontractor, sued Garco for breach of the subcontract
agreement and Travelers Insurance, which held Garco’s contractors bond.
Keystone objected to the change of venue asserting that Garco had
violated public policy against forum shopping and under the doctrine of
Jorum non conveniens venue should remain in Pierce County, because at
least 19 witnesses were located there. Garco also claimed that RCW
60.28.030 requires that an action to foreclose against the lien on a retained
percentage must be brought in the county where the lien was filed. When

Pierce County Superior Court denied Garco and Travelers’ motion for a
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change of venue to Spokane County, Garco petitioned for discretionary

review, Much like this case, Keystone made logical arguments. The only
difference is that Keystone’s argument was that Spokane was an improper

venue and should not have been selected. WNonetheless the Court of

Appeals struck down each of Keystone’s arguments, Even though venue
for a claim against the retained percentage was statutorily set in Pierce
County, the court analogized the situation to Federal cases involving
claims under the Miller Act. Federal courts have held that venue clauses in
construction contracts trump statutory venue. The court summarized its

holding as follows:

P23 Whether a party is entitled to attorney fees is an issue
of law which we review de novo, Ethridge v. Hwang, 105
Wn. App. 447, 460, 20 P.3d 958 (2001). Under RCW
4.12.090(1), “if the court finds that the plaintiff could have
determined the county of proper venue with reasonable
diligence, it shall order the plaintiff to pay the reasonable
attorney's fee of the defendant for the changing of venue to
the proper county.” . ..

P25 Although no Washington court had addressed whether
RCW 60.28.030’s venue requirement is overcome by a
valid contract’s forum selection clause, the singular rule in
federal law, to which Washington courts turn in answering
such questions under that act, is that a valid forum selection
clause governs venue.  Keystone could have, with
reasonable diligence, determined that Spokane County, not
Pierce County, was the county of proper venue. Thus,
i under RCW 4.12.090, the trial court erred in denying Garco
i and Travelers’ request for attorney fees and costs below,

Keystone, 135 Wn. App. 936-37.
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Five Corners raises no public policy argument concerning venue in
Franklin County. It claims injury to property in Franklin County and the
only statute that Five Corners cites in support of its venue decision is
RCW 4.92.010. That statute allows for an action against the state in (1)
the residence or principle place of business of one or more of the
plaintiffs, Franklin County; (2) the county where the action arose, Franklin
County; (3) the county in which the real property that is the subject of the
action is sitwated, Franklin County; and (4) the county whete the action
might properly be brought by reason of joinder of an additional defendant,
Franklin County. A rational person reading this statute would come to the
conclusion that Franklin County is the proper place to bring this action.

Thurston County does not have the large scale irrigated
agribusiness Franklin County has. The climate, terrain and agricultural
activities of the counties are dissimilar. Five Corners selected Thurston
County because bringing this action in front of judges and juries who are
less likely to be acquainted with large scale, irrigated agricultural
operations would be a better forum for them. This is forum shopping at its
worst,

IV. CONCLUSION

This Court should sustain the trial court in its decision interpreting

the stock watering exemption in its entirety. Any error in the language of
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the order was invited by Five Comers and should not now be the basis ol
any compiaint. In the alternative, Five Comers lacks standing for want of a
Justiciable controversy and their complaint should be dismissed, 1f at some
point the plaintiffs actually suffer injury, they have appropriate remeclics.

This Court should remand the case for a determination of Easterday’s
reasonable fees necessary to obtain the change of venue. Easterday is

entitled to reasonable atioreys’ fees on this appeal.

LLF SMART, P.§., INC.

L Zameron, R‘("mnc\{iugdah WM\&J 741
0. 3108 Of Attorneys for Delendant
Easterday Ranches, [nc
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