RECEIVED

SUPREME COURT R

STATE OF WASHIMGTO
May 16, 2011, 3:45 p

BY RONALD R. CARPE!
CLERK

B

L RECEIVED BY E.-ymku
No. 84686-3 '

SUPREME COURT
OF THE STATE OF WASHINGTON

KAREN WEISMANN, Petitioner’
Vi
SAFECO INSURANCE COMPANY OF ILLINOIS, Respondent
Consolidatec‘ivwith
OLGA MATSYUK, Petitioner
V.

STATE FARM FIRE & CASUALTY, Respondent

RESPONDENT SAFECO INSURANCE, COMPANY OF ILLINOIS’
ANSWER TO BRIEF OF AMICUS CURIAE WASHINGTON
STATE ASSOCIATION FOR JUSTICE FOUNDATION

BARRETT & WORDEN, P.S.

M. Colleen Barrett, WSBA # 12578
Gregory S. Worden, WSBA # 24262
Kevin J, Kay, WSBA # 34546
Attorneys for Respondent Safeco
2101 Fourth Avenue, Suite 700
Seattle, Washington 98121

(206) 436-2020

ORIGINAL

I



TABLE OF CONTENTS.

PAGE
I. Response to Issues Presented by WSAJF........ Vivsees veen 1
I1. Statement of Case PPN evrersins i rreenierenasrrsrerrasararens 2
IHI.  Argument......cvenvrnreerenns . vrbeaens 3
A. The reasoning of Mahler and its progeny
necessarily hinge upon the source of the PIP
funds.l"i.llltll'~tvtlii‘IC'lll"D‘l!v'!'l"..v"."" QQQQQQQQQQQ 5
B. Because the source of the PIP funds was Kangas,

IV,

the collateral source rule does not apply and the
benefit of the funds inures to Kangas.

Accordingly, it is not possible for a double

recovery to create a common fund necessary

to justify fee-sharing..vivivievirvrecierireineorserorsnieenes 7

. Olympic Steamship fees are m‘lppropriate even
‘if proportionate fee-sharing is required glven

the clear pronouncement of Mahler.............. ververe 11

ConclusSioN e iereenvenes eerrereeanrererrarevresvarerarnensarer 14



-TABLE OF AUTHORITIES

CASES ' PAGE(S)
Bliss v. City of Newport, 58 Wn. App 238,792 P.2d 184

(1990). 11+ vvvevee e e st ee et re oot e s e s oo, 10
Ciminski v. SCI Corp., 90 Wn.2d 802, 585 P.2d 1182

(1978) ..................................................................... o 8,9
Dayton v. Farmers Ins. Group, 124 Wn.2d 277, 876 P.2d 896.

Hamm v, State Farm Mut, Auto. Ins, Co, 151 Wn,2d 303, 88

P.3d 395 (2004) 00 cvvvviiiiiiniiiiinniei e 4,5,10

Heath v. Seattle Taxicab Co,, 73 Wash. 177, 131 P, 843
QR TR 9

Johnson v. Weyerhaeuser Co., 134 Wn. 2d 795, 953 P.2d 800

Lange v. Raef, 34 Wn. App. 701, 664 P.2d 1274
1983)........ e e 10

Lunsford v. Saberhagen Holdings, Inc., 166 Wn.2d 264, 208
P.3A 1092 (2009) 1 1uuvvieriierinniriniirirernerenierern s vere 13

Mabhler v. Szucs, 135 Wn 2d 398, 957 P 2d 632, 966 P.2d 305 »
(1998) . st 1,4,5,6,11,12

Matsyuk v. State Farm Fire & Cas. Co., 155 Wn. App. 324,
229 P.3d 893 (2010)...uviiviiriiviiiiiiiiein Nestbeseenebesnetnisens 3,6,7

Maziarski v, Bair, 83 Wn, App. 835, 924 P.2d 409
(1996). .1 n et 10

il



McGreevy v. Oregon Mut, Ins, Co., 128 Wn.2d 26, 904 P.2d 731

Olympic Steamship Co., Inc. v. Centennial Ins. Co,, 117
Wn.2d 37, 811 P.2d 673 (1991w .vvvivviirrennnnnn,

Public Employees Mut, Ins. Co. v, Kelly, 60 Wn. App. 610,

805 P.2d 882 (1991).. oo

Safeco Ins.Co. v, Woodley, 150 Wn.2d 765, 82 P.3d 660

(2004)...cvirii et

State v, King, 167 Wn.2d 324, 219 P.3d 642

(2009, e

Winters v. State Farm Mut. Auto. Ins. Co., 144 Wn.2d 869,

31 P.3d 1164 (2002)..ruv......., SO RO URPR

Weismann v, Safeco Ins, Co. of Illinois, 157 Whn, App. 168

b

236 P.3d 240 (2010)1ui10uummvvrsenesriinesssisssesssssssssssssesseseeossesnnn,

Young v. Teti, 104 Wn. App. 721, 16 P.3d 1275

(2001)1 ettt e

RULE

RAP 2.5(8)u0vviren, SUR e

ifi

oo 11

w1, 1

PAGE(S)



1. Response to Issues Presented by WSAJF

Washington State Association for Justice Foundation’s
argﬁments gloss over the key differences between the facts in
Mahler v. Szucs' and the cases that followed,

First, the Court of Appeals corr'ectly concluded that
Safeco was not requiréd to pay a proportbnate share of fees
and costs when  Weismann’s e;ctions did not ecreate a
common fund for the benefit of 'Safeco, Instead, all funds
paid were created by Kangas through her contract for
iﬁsurahce with Safecé. © The proportional s'haring rule of"
Mahler and its progeny is predicated on the plaintiff’s
creation of ..a common fund for the benefit of the insurer,
which is not possible absent the collateral source rule. The
Court of Appeals’ ruling that pro-rata fee-shaljing is nét
required should be upheld.

Second, W¢‘ismann; does not dispute that Safeco was
entitled to ann offset. The only dispute is with respect to
the amount of that offset. Given this Court’s clear

pronouncement in Mahler that Olympic Steamship? fees are

"135 Wn.2d 398, 957 P.2d 332, 966 P.2d 305 (1998).
*117 Wn.2d 37, 811 P.2d 673 (1991)



not recoverable in a value dispute, they should not be

available in thig case,

II.  Statement of the Case

Safeco has thoroughly set forth the facts of this case in

Respondent Safeco’s Answer to Petition for Rev1ew and

Respondent Safeco s Supplemental Brief per RAP 13.7, which

are both on file with the Court,

No additional faots are

necessary for resolution of the issues raised by Washington

State Association for Justice Foundation (WSAJF),

facts in this matter are as follows:

Darlene Kangas was insured under a
Safeco auto policy issued to her;

Kangas was involved in an accident where
her insured vehicle struck a wheelchair
operated by Karen Weismann;

Safeco extended coverage to Weismann
under the Personal Injury Protection (PIP)
benefits of Kangas’ auto policy, and
Weismann recovered PIP benefits from that
policy totaling $9,012.95 for medical bills;

Weismann also made a- claim under the
liability portion of Kangas’ policy, and
entered into a settlement with Safeco
settling the claim against " Kangas for
$44,521.19 with Safeco taking an offset of

the total PIP payments and 1ssu1ng payment
for the difference;

The key



* As part of the agreement, Weismann
retained the right to bring suit to determine
whether Safeco was required to reduce the
PIP offset by a pro-rata share of attorney
fees and costs; A '

» Safeco did not dispute that Weismann was
-entitled to PIP benefits, and Weismann
does not dispute Safeco’s right to an
offset. Instead, the dispute centers only on
the amount of the offset (whether it must
be reduced by a proportionate share of fees
or not),?

The trial court held that Safeco was required to pay a
© proportionate share of fees and costs.* The Court of Appeals
'disagreed and reversed,’
III. Argument

Weismann® and Matsyuk v. State Farm Fire & Casualty
Company’, like You'ng v. Teti® involve instances where a
tortfeasor’s insurance policy provided PIP coverage to an
injured party who also brought liability claims against the

tortfeasor. These consolidated matters do not involve

subrogation issues because an insurer does not have

SCP 73-75; CP 151-52,

*CP 202-06; CP 387-89 : ,

* Weismann v. Safeco Ins. Co. of Ill., 157 Wn. App. 168, 236 P.3d
240 (2010). |

157 Wn. App. 168, 236 P.3d 240 (2010).

7155 Wn. App. 324, 229 P.3d 893 (2010).

®104 Wn. App. 721, 16 P.3d 1275 (2001).



subrogation rights against one of its own insureds.’ Nor was
a common fund created because the collateral source rule did
not operate to allow doublé recovery. The only source of
funds is a. source created by the tortfeasor, Abserit a common
fund, there was no benefit to  the insurance carrier.
Accordingly, these cases ére funda,men.tally different from the
situations in Mahler'’, Winters', and Hamm® where the
collateral source rule was ai)plicable tolallow double recovery |

thereby creating a common fund from which the PIP carrier

benefitted.”

*Mahler v. Szucs, 135 Wn.2d 398, 419, 957 P.2d 632, 966 P.2d
305 (1998) (stating that, “[n]o right of subrogation can arise in
favor of an insurer against its own insured...”) (quoting, Stetina v.
State Farm Mut. Auto. Ins, Co., 196 Neb. 441, 243 N.W.2d 341,
346 (1976); and citing 16 GEORGE J. COUCH, INSURANCE §

. 61:136, at 195-96 (2d ed. 1983)).

© Mahler v, Szucs, 135 Wn,2d 398, 957 P.2d 632, 966 P.2d 305
(1998). :

' Winters v. State Farm Mut. Auto. Ins, Co 144 Wn.2d 869, 3 1
P.3d 1164 (2002),

“ Hamm v. State Farm Mut. Auto. Ins. Co., 151 Wn.2d 303, 88
P.3d 395 (2004), : :

B See Hamm, 151 Wn.2d. at 309-320 (discussing benefit to the
insurer in cases of Mahler and the fully insured tortfeasor (309~
310); Winters and the underinsured tortfeasor (3 10-313); and
Hamm and the uninsured tortfeasor)



WSAJF ignores these fundamental differences. Its
arguments, which are almost identical to those raised by
Weismann and Matsyuk, necessarily fail, 14

A.  The reasoning of Mahler and its progeny necessarily
hinge upon the source of the PIP funds.

In Mahler, Winters, aﬁd Hamm, -this Court held that
propo.rtionate fee-sharing is appropriate when a common fund
is created that benefits thé insurance carrier.'® Winters and
Hamm alsd both stand for the proposition that the Court looks
at the benefit to the PIP carrier as independent from.a UIM
carrier, which WSAIJF claims should also apply in these

16

consolidated cases.”® Such a conclusion glosses over a key

aspect of those cases. In Mahler, Winters, and Hamm, the

PIP funds were from a source independent of the tortfeasor. !

" Because of the similar arguments, the majority of WSAJF’s
arguments have already been addressed in Safeco’s Answer to the
Petition for Review and its Supplemental Brief.

P See, Mahler, 135 Wn.2d at 405, 426-27; Winters, 144 Wn.2d at
878-83; Hamm, 151 Wn.2d at 312-21, ' -
"% See e.g., Winters, 144 Wn.2d at 882; Hamm, 151 Wn,2d at 312-
135 319,

7 Winters, 144 Wn.2d at 872-75; 880-81 (setting out the fact that .
PIP payments came from either the plaintiff’s (Winters) insurance
policy or the policy of someone other than the tortfeasor (Perkins)
and holding that a common fund is created by recovery of liability
proceeds from the tortfeasor and UIM funds, which are treated as
if they came from the tortfeasor); and Hamm, 151 Wn.2d at 307-08
(setting out that plaintiff, Hamm was an insured under both PIP



Here, the PIP | payments did not come from an
independent source, but from the tortfeasor’s Safecoipolicy.
Because Kangas was Safeco’s insured, Weismann’s litigation
agaiﬁst het could not produce a benefit for Safeco. Safeco.
lhad no right' of subrogation agéinst Kangas.'® Therefore, as
the Weismann court correctly held, Safeco was in no better
position because of the liti,cg,'cltion..]9 Absent this benefit,
WSAJF’s‘ arguments necessarily fail,

The source of the funds distinction that underlies
i’oung v, Teti’® Matsyuk, and Weismann clearly distinguishes
these cases from Mahler, Winters, and Harhm and supports a .

finding that a common fund was not created. The Courts of

and UIM of a State Farm policy, but noting that UIM funds are
treated as if they came from the tortfeasor). See also, Mahler,
135 Wn.2d at 405-09 (indicating that plaintiffs, Mahler and
Fisher, were insureds under State Farm policies and the
~tortfeasors were insureds under policies from other carriers),
"®See, Mahler, 135 Wn.2d at 419 (stating that, “[n]o right of
subrogation can arise in favor of an insurer against its own
insured...”) (quoting, Stetina v. State Farm Mut. duto. Ins. Co.,
196 Neb. 441, 243 N.W.2d 341, 346 (1976); and citing 16
GEORGE J. COUCH, INSURANCE § 61:136, at 195-96 (2d ed,
1983)). This key fact was explicitly recognized by the Courts of
Appeals in both Matsyuk and Weismann, Matsyuk, 155 Wn. App.
at 333; Weismann, 157 Wn. App. at 177. , ‘
¥ weismann, 157 Wn. App., at 177-78. See also, Young v. Teti,
104 Wn, App. 721, 725-27, 16 P.3d 1275 (2001),
%104 Wn. App. 721, 16 P.3d 1275 (2001),



Appeals in Weismann and Matsyuk correctly ruled that pro-

rata sharing was not required.

B, Bocause the source of the PIP funds was Kangas, the
collateral source 1u1e does not apply and the benefit
for the funds inures to Kangas. Accordingly, it is
not possible for a double recovery to create a
common fund necessary to justify fee-sharing,.
WSAJF’s argument that application of the collateral

source rule and proportional fee-sharing issue are separate

questions? is incorrect. In support of its argument, WSAJF

asserts that a tortfeasor and her insurer aré not entitled to a

greater offset than what is prévided for under the insurance

contract.”? * This argument was not raised in the case below,

nor in the Petition for Review, Accordingly, it should not be

considered.z‘_‘

"' See, Weismann, 157 Wn, App. at 174-78; Matsyuk, 155 Wn.
App. at 333-35. See also, Young v. Teti, 104 Wn. App. 721, 16
P.3d.1275 (2001).

% Amicus, at p. 15, Further, Weismann does not dlspute that
Safeco is entitled to an offset. The only issue is whether Safeco
must pay pro-rata fees and costs,

» See, Amicus, at p. 15 (citing, Mazilarski v. Bair, 835 Wn, App
835 844, 924 P.2d 409 (1996))

See, Winters, 144 Wn,2d at 877 n.3 (“Amlcus Curiae
Washington State Trial Lawyers Association argues that the
Nonduplication of Benefits clause is impermissible... State Farm
correctly points out that this argument was not raised below and
we therefore do not reach this argument.”); Srate v. King, 167
Wn.2d 324, 329, 219 P.3d 642 (2009) (“In general, appellate.
courts will not consider issues raxsed for the first time on
appeal.”); RAP 2.5(a).



In fact, the so‘uroe of the funds involved and the-
Ares.uitant inapplicability of the collateral source ruie are key
reasons why proportional fee~sharing is inappropriate in this
matter,

In general, Washington Courts do not allc;w a' party to
make é d.ouble recovery for the same injury.® There is an
exception to this rule in the context of tort actions where, by
operation of the collateral Isource rule, a party can recover
from a ‘tortfeasor“damages that were breviously paid by
someone else,” The collateral sour;ze rule excludes
‘consideration of payments independent of the toftfeasor.”
Howevgr, Washington courts have recognized for 100 years
that payments from a fund created by the tortfeasor reduce
damages a tortfeasor owes. This is clearly evidencéd by the

following quote from the 1913 Supreme Court in Heath v.

¥ See, Publ, Employees Mut. Ins. Co. v. Kelly, 60 Wn. App. 610,
618, 805 P.2d 882 (1991) (stating that, “...it is a basic principle of
damages—tort and contract—that there shall be no double
recovery for the same injury.”) (footnote omitted),

¥ See e.g., Ciminski v. SCI Corp., 90 Wn.2d 802, 804-07, 585 P.2d
1182 (1978). , .

7 Johnson v. Weyerhaeuser Co., 134 Wn.2d 795, 798, 953 P.2d
800 (1998) (citing, Stone v. City of Seattle, 64 Wn.2d 166, 172,
391 P.2d 179 (1964).); Ciminksi, 90 Wn.2d at 804,



Seattle Taxicab Co. affirming a trial court’s refusal to give an
instruction regarding collateral source payments:

The fact that a person, injured by another’s negligence,
having accident insurance, for which he has paid, is
reimbursed by the insurance company for...éxpenses
caused by the injury cannot preclude him from
maintaining an action for these same items against the
person causing the injury...The situation here is
distinctly different from that found in Nelson v.
Western Steam Navigation Co,, 52 Wash, 177, 100 Pac.
325. There the plaintiff, claiming to have been injured
. by the negligence of the steamship company, was held
not entitled to recover for his hospital and physician’s
fees, which were paid from the seamen’s fund. That
fund is created under a federal law by payments made’
by the various steamship companies, and is not .
contributed to by the seamen. It should therefore inure
to protect the steamship company from paying again
items of expense which have already been paid from
-the fund, in which the steamship company has a direct
and pecuniary . . interest,?

In other Words, the collateral source does not apply to
payments made from a fund created by the tortfeasor, .
Instead, the tor’tfeésor is given the benefit of these p'ayments
by reducing the amount the plaintiff may recover. Just iiks'

the seamen’s fund discussed by the Heath court, the PIP

® Heath v. Seattle Taxicab Co., 73 Wash, 177, 186-87, 131 P. 843
(1913) (ital. added). See also, Ciminski, 90 Wn.2d at 806
(acknowledging that the collateral source rule might not apply in
cases where the tortfeasor was a member of a narrow class making
all payments to a fund out of which damages had been paid,
“...and therefore had a ‘direct, pecuniary interest’ in such fund”)
(citing, Heath, 73 Wash. 177; and Nelson v. Western Steam
Navigation Co., 52 Wash, 177, 100 P. 325 (1909)).



insurance benefits in this matter were from funds solely
created by Kangas. Thus, Weismann is not entitled to recover

again the exlp.enses already paid by the fund created by

Kangas.z9

Given that the insurance payments were not from é
collateral source and Kangas Wasl'entitled td an offset, it was
not possible for Weismann to recover again what was paid in
PIP benefits. This is fatal to WS,AJF’S arguments because it
was not possible for Weismann to have created fhe common
fund necessary for pro-rata fee-sharing,* Weismann and
Matsyuk are only entitled to recover those damages that
exceed the PIP payments made on behalf of Kangas and

Strenditskyy. Since Weismann and Matsyuk cannot obtain

 See, Lange v. Raef,, 34 Wn. App. 701, 704-05, 664 P.2d 409
(1983) (finding that the jury could have heard evidence regarding
PIP payments. from the tortfeasor’s insurer and exclude those
amounts from its verdict because the collateral source rule did not
apply); Bliss v. City of Newporr, 58 Wn. App. 238, 241 n.2, 792
P.2d 184(1990) (Stating in an unknown insurance context, that,
“[t]he collateral source rule does not apply because the source of
the collateral payments here is the [defendant’s] ... insurer, a fund
created by the [defendant]... by its insurance contract.”); and
Maziarski v. Bair, 83 Wn, App. 835, 841 n.8, 924 P.2d 409 (1996)
(finding that the collateral source rule did not apply because the
payments came from the tortfeasor’s PIP coverage, which was a
fund created by the tortfeasor).

* See Hamm, 151 Wn.2d. at 309-320 (discussing common fund and
benefit to the insurer in cases of Mahler and the fully insured
tortfeasor (309-310); Winters and the underinsured tortfeasor
(310-313); and Hamm and the uninsured tortfeasor)

10



judgments against Kangas and Strenditskyy that include the
damages they have already been compensated for, there is no
reason to pay attorney fees of any kind .on damages that

cannot be recovered.

C. Olympic Steamship fees are inappropriate even if
proportionate fee-sharing is required given the clear
pronouncement of Mahler.

Under Washington law, whén an insured is compelled
to assume legal action in order to receive the benefit of the
insurance contract, she is entitled to éttorney’s fees.?
’However, fees pursuvant to IOlympz’c Steamship C’ompany, Inc.
v. Centennial Insurance Company® are not available in

‘disputes over value.”

This Court made'a clear, reasoned decision in Mahler v,

4

Szucs®™,  concluding that a ~dispute over whether a

* Olympic 8.8. Co., Inc. v. Centennial Ins. Co., 117 Wn.2d 37, 54,
811P.2d 673 (1991). See also, McGreevy v. Oregon Mut. Ins. Co.,
128 Wn.2d 26, 28, 904 P.2d 731 (1995) (reaffirming Olympic -
Steamship).

Z 117 Wn.2d 37, 811P.2d 673 (1991).

Dayton v.. Farmers Ins. Group, 124 Wn.2d 277, 280-81, 876
P.2d 896 (1994).

* Mahler, 135 Wn.2d at 431-32 (holding that a dispute over pro-
rata sharing was a value dispute, not a coverage dispute, and did
not warrant an award of attorney’s fees) (citing, Dayton v.
Farmers Ins. Group, 124 Wn.2d 277, 876 P.2d 896 (1994)).

11



proportionate share of fees and costs is owed is not a
coverage dispute subject to Qlympic Steamship'
In this case, the dispute between Mahler and State Farm is
not a coverage dispute, but rather a dispute over the value
of State Farm's subrogation interest. Both Mahler and State
Farm agree State Farm has a right to be reimbursed for PIP
benefits paid to Mahler. The dispute between them boils
down to the value of that right of reimbursement. Insofar
as the principal focus of this dispute is the value'of State
Farm's subrogation interest, Dayton controls rather than
Olympic SS/McGreevy Mahler is not entitled to fees
under this theory.*
WSAJF has asserted that Safeco Insurance Company v.
Woodley®, which reached the opposite conclusion in a pro-
rata sharing case, applies and should control based upon an
assertion that Woodley overruled 'Mahlgr. This argument
should be rejected.

In Mahler, this Court undertook a full analysis of the
fees issue, before concluding an award is not appropriate
when seeking to determine the amount of a reimbursement
right.””  In contrast, there is little analysis in Woodley
regarding its reasoning for concluding that the matter was

more akin to a coverage dispute and there was no recognition

that the court had concluded the opposite just a few years

®Mahler, 135 Wn.2d at 432,
%150 Wn.2d 765, 773- 74, 82 P.3d 660 (2004).
T Mahler, 135 Wn.2d at 430-32,

12



eaglier in Mdhler.as “While WSAJF correctly cit‘e's to
Lunsford v. Saberhagen Holdings, Inc.” for the proposition
that a later case overrules an eall'lier case sub silentio when it
d;rectly contradicts a prior ruling of law, WSAJF misses key
languége from that decision that supports tile Qppoéite

“conclusion:

Where we have expresséd a clear rule of law as

we did in Robinson, we will not-and should not-

overrule it sub silentio. Accord State v. Studd,

137 Wash.2d 533, 548, 973 P.2d 1049 (1999).%°
Mahler conducted a full analysis of the Olympic
Steamship fees issue and set forth a clear rule of law that
such & dispute was a value dispute. Acoo'rdingly, it should
not be deemed to have been overruled sub silentio. Safeco
respectfully requests that this Court, pursuant to Mahler, rule
: that Olympic Steamship fees are inapplicable because the
dispﬁte is not one of coverage under the terms of the

insurance policy, but rather the value of the offset to be taken

for payments already made.

FWoodley, 150 Wn.2d at 773-74.
¥166 Wn.2d 264, 208 P.3d 1092 (2009).
“ Lunsford, 166 Wn.2d at 281,

13



1V, Conclusion

Key distinctions between the holdit.igs in Young,
Matsyuk, and  Weismann render the proportionate
sharillg)common fund holdings of the Mahler line of cases
inapplicable. Unlike the situation in the Mahler ]iné, the
situation in both Weismann and Matsyuk involved PIP
payments from policies of insurance provided on behalf of the
tortfeasor. Because neither Safeco nor State Farm could
pursu'e the tortfeasor for recovery, it was not possible for
" Weismann’s or Matsyuk’s suit to have created a common fund
out of ‘Which to 'reimburse the prior PIP payments.
Accordillély, Athe litigation efforts "did nothing to benefit
~ Safeco or State Farm, |

Because the collateral source rule was not applicable,
the insured tortfeasolrs were entitled to offset the amounts of
the PIP paymenté. This_ prevented the creation of .any
common fund because it prevented the double reco%zery
necessary for Weismann or Matsyuk to recover the prévioﬂsly
paid amounts. The Courts of Appeétls in Weismann and
Matsyuk correctly ruled that pr(;portionate fee-sharing did not

apply under these ci:cumstanceé. Where the Plaintiff has no

14



right to recover damages already compensated, there is no
reason for fees to be paid, let glone for there to be a
proportionate share of unearned fees paid by an insurarce
carrier, |

Even -if this Court finds that proﬁortionate fee-sharing
was required, an award of Olympic Steamship fees 1is
inappropriate as Mahler sets 'fortlf a clear rule of law
regarding disputes over pro-rata Sharihg and should not be
deeméd overruled sub silentio.

Respect.fully submitted this lio;wday of May, 2011,

| | BARRETT & WORDEN, P.S.
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