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L INTRODUCTION

The “common fund” doctrine requires an insurer to pay a share of
the legal costs incurred in creating a common fund—but only when the
insurer itself actually benefits from the fund created by the claimant’s
efforts. In this case, Respondent State Farm Fire and Casualty Company
(“State Farm Fire™) did not benefit from Ms. Matsyuk’s litigation against
the tortfeasor.

After a brief overview of the doctrinal underpinnings of the
common-fund doctrine viewed through the lens of Hamm v. State Farm
Mut. Auto. Ins. Co., 151 Wn.2d 303, 309, 88 P3d 395 (2004), State Farm
Fire in this Supplemental Brief will focus on four issues presented by this
case, some of which are also raised by the consolidated case of Weismann
v. Safeco. This Court should affirm the Jower courts’ decisions in this
case for the following reasons:

First, Ms. Matsyuk did not create a common-fund. As provided by
the tortfeasor’s insurance policy, State Farm Fire separately paid Ms.
Matsyuk personal injury protection (“PIP”) payments covering her
medical expenses, and a subsequent liability settlement covering her other
damages—resulting in complete compensation for her injuries. Because
the automobile accident involved the company’s own insured, State Farm

Fire itself received no benefit from any party regarding either payment to
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Ms, Matsyuk whether viewed in its capacity as PIP carrier or liability
carrier. The lower courts correctly determined that Ms. Matsyuk’s
liability litigation benefited only herself, not State Farm Fire. Becausc she
did not create a “common fund” benefiting the insurer, each party is
responsible for its own atiorney’s fees under the American Rule,

Second, a plaintiff cannot avoid dismissal of a claim by making
conclusory allegations in her complaint that contradict the plain language
of the actual policies and releases at issue. In this case, Ms, Matsyuk’s
Complaint alleged that she reimbursed State Farm Fire its PIP payments as
a result of her litigation efforts. But the documents that Ms. Matsyuk
incorporated into her complaint show that she agreed to release her claims
against the tortfeasor in exchange for payment under his liability coverage
in the amount of her unpaid damages, together with the prior PIP
payments she received. The lower courts correctly determined that Ms.
Matsyuk did not reimburse State Farm Fire through offset or otherwise, so
this is not a commeon-fund case.

Third, even if the courts were to rely on the misstatements in Ms.
Maitsyuk’s Complaint, her common-fund claim against State Farm Fire
would fail as a matter of law. The Court of Appeals correctly concluded
that when—as in Young v. Tet, 104 Wn, App. 721, 16 P.3d 1275 (2001),

and in Weismann v. Safeco, 157 Wn. App. 168, 236 P.3d 240 (2010)—a
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PIP insured/plaintiff obtains a judgment or enters into complete settlement
with an injured person that includes damages already paid by PIP, the
liability carrier may take into account and offset the amount of PIP
benefits from a policy belonging to the same tortfeasor without assuming
an obligation to reimburse a share of her legal expenses under the
common-fund fee-sharing rule,

Finally, if this Court were to overrule Young, Ms. Matsyuk’s bad
faith claim against State Farm Fire would nevertheless fail as a matter of

| law.
This Court should affirm the decision below,

IL. STATEMENT OF THE CASE

State Farm Fire’s earlier briefs describe the factual background.
See State Farm Fire’s Opening Br. at 5-8; Answer to Pet, for Rev. at 3-6.
Appendix 1 to this Supplemental Brief includes copies of the portions of
the record cited herein, including (1) excerpts from the policy between
State Farm Fire and its insured policyholder/tortfeasor; (2) Ms, Matsyuk’s

liability release; and (3) Ms. Matsyuk’s Complaint.'

' As the Court of Appeals correctly observed, the Court may consider the release
and Mr. Stremditskyy’s policy in evaluating State Farm Fire’s motion to dismiss
because Ms. Matsyuk incorporated them into her complaint. Matsyuk v. State
Farm Fire & Cas. Co., 155 Wn. App. 324, 329 n.2, 229 P.3d 893 (2010) (citing
Rodriguez v. Loudeye Corp., 144 Wn, App. 709, 726, 189 P.3d 168 (2008)).
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As set forth in State Farm Fire’s earlier briefs, this case differs
from this Court’s prior “common-fund” cases because it involves an
injured person’s recovery from a liability policy the tortfeasor purchased,
without any recovery benefiting the carrier in its capacity as PIP insurer,
On May 20, 2008, State Farm Fire’s policyholder, Omelyan Stremditskyy,
was involved in an accident while driving a car in which Ms, Matsyuk was
a passenger. Mr, Stremditskyy—not Ms, Matsyuk—was the named
insured and paid the premiums on that policy. CP 77 4. Under the
lability coverage in Mr. Stremditskyy’s policy, State Farm Fire agreed to
pay certain damages for which Mr. Stremditskyy might be liable from
operating his car. CP 77, 86.

Mr, Stremditskyy’s policy also included PIP coverage, which |
provided payment for certain accident-related medical expenses not only
for Mr. Stremditskyy, but also for his passengers, regardless of fault,

CP 779 6; CP 90-91. State Farm Fire promptly paid $1,874 under the PIP
coverage of Mr. Stremditskyy’s policy to cover medical expenées Ms.
Matsyuk incurred as a result of the accident. CP 789 7.

On Qclober 21, 2008, Ms. Matsyuk sued State Farm Fire,
alleging—erroneously—that she had recovered from Mr, Stremditskyy on
her liability claim and had reimbursed State Farm Fire for its PIP

payments to her, CP 4, Ms. Matsyuk sought a pro-rata share of her
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alleged legal expenses in pursuing the liability claim. /d. In fact, on
December 19, 2008—two months after the filing of the Complaint—State
Farm Fire agreed under Mr. Stremditskyy’s liability policy to settle Ms.
Matsyuk’s additional claims against him for a payment of $4,000, above
and beyond the $1,874 in PIP benefits it had paid months before. CP 32,
Together, the PIP payments and the liability settlement added up to
$5,874, which Ms. Matsyuk characterized as the “total seitlement” of her
claims, CP 49 11, Ms. Matsyuk released all of her claims against the
tortfeasor and against State Farm Fire, with the exception of retaining the
ability to pursue her claim for attorney’s fees against State Farm Fire.
CP 32. The release agreement Ms, Matsyuk executed and which she
submitted to the trial court in support of her summary judgment motion
confirms the parties’ agreement that State Farm Fire would pay enly an
additional $4,000 beyond the $1,874 PIP payments Ms, Matsyuk received:

For the sole consideration of Five Thousand Eight Hundred

Seventy-Four and No/100th Dollars ($5,874.00) (Feur

Thousand and No/100th Dollars (34,000.00) in addition

to payments made/to be made under the Personal Infury

Protection coverage in the amount of One Thousand Eight

Hundred Seventy-Four and No/100th Dollars ($1,874.00)),

the receipt and sufficiency whereof is hereby

acknowledged, OLGA MATSYUK, the undersigned,

hereby releases and forever discharges OMELY AN
STREMDITSKYY . ...

CP 32 (emphasis added).
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The trial court granted State Farm Fire’s motion to dismiss the fee -
claim and denied Ms, Matsyuk’s motion for partial summary judgment,
concluding that the “common-fund” doctrine did not apply. Division One
of the Court of Appeals affirmed.

III. ARGUMENT
A, The Common-Fund Doctrine Applies Only When an
Insurer Actually Benefits from a Fund the Claimant
Created,

The “common-fund” doctrine is “*an exception to the American
Rule on fees in civil cases,” and “applies to cases where litigants preserve
or create a common fund for the benefit afothers as well as themselves.””
Hamm, 151 Wn.2d at 309 (quoting Mahler v. Szucs, 135 Wn.2d 398, 426-
27,957 P.2d 632 (1998) (emphasis added)).

In Mahler, this Court applied the common-fund doctrine to PIP
reimbursement insurers received as a matter of contract interpretation.
The Court subsequently recognized that the doctrine is based on equitable
principles, including subrogation doctrines. Hamm, 151 Wn.2d at 310-11
(citing Winters, 144 Wn.2d at 878-79). Equity requires that a party who
actually benefits from another’s litigation expenses should pay the portion
of the expenses corresponding to the benefit received. The doctrine is not

intended to be punitive, or to shift the cost of litigation to insurers

generally, or to create a windfall to any party. See, e.g., Gossett v.
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Farmers Ins. Co. of Wash., 133 Wn.2d 954, 978, 948 P.2d 1264 (1997)
(discussing examples of fee-shifting in insurance litigation). Rather, the
common-fund doctrine shares the cost of litigatio_n among those parties
who actually benefit from the attorney’s efforts, in proportion to the
benefit each received.

Hamm illuminates these principles in the context of a carrier’s
obligation to pay a pro-rata share of the insured’s legal expenses when the
insured reimburses the carrier’s PIP payments from funds the insured
obtained through her efforts:

If the insured subsequently recovers [1] the fotal amount of
her damages (2} from another source (the tortfeasor, her
UIM [underinsured motorist] carrier, or both), the PIP
coverage becomes redundant. Therefore, when the insured
receives full recovery, the PIP carrier may seek
reimbursement from its insureds for the PIP benefits it
previously paid.... Pursuant to Mahler and Winters if the
PIP carrier secks reimbursement from the funds obtained
through the insured’s efforts, the PIP carrier must pay a pro
rata share of the insured’s legal expenses.

151 Wn.2d at 309 (emphasis added). The touchstone is whether the
insured recovers the total amount of her damages (i.¢., including damages
already paid by PIP) from a source independent of her PIP payments—in
Hamm’s case effectively from the tortfeasor because “payments made by
the UIM carrier are treated as if they were made by the tortfeasor.”
Hamm, 151 Wn,2d at 308, Applying these pringiples, this Court

emphasized that the arbitrator entered a total damages award against the
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carrier in its capacity as Hamm’s underinsured UIM carrier (including
amounts already paid by PIP), and that the UIM carrier could have been
required to tender a check for the full damages amount and recover its PIP
payments as PIP carrier by having the insured reimburse the PIP amount.
Id. at 318, In that case, the PIP offset functioned as “an acceptable
mechanism to account for the PIP reimbursement rights.” 7d. at 311,

B. Because State Farm Fire Did Not Benefit from a

Common Fund, the Lower Courts Correctly Dismissed
Ms, Matsyuk’s Claims,

1, State Farm Fire Fully Compensated Ms,
Matsyuk for Her Injury and Never Received
Any Benefit from Her or Any Other Source,
Whether Viewed in Its Capacity as PIP Carrier
or Liability Carrier.

Ms. Matsyuk received full compensation for her injuries—$1,874
in PIP payments for her medical costs, and $4,000 under Mr.
Stremditskyy’s liability coverage for her other damages—without
recovering in fact or effect any amounts duplicating her damages paid by
PIP, CP 32, This full compensation came solely from benefits the
tortfeasor’s insurance policy provided. No other parties or insurers were
involved in the accident, State Farm Fire did not (and could not) seek
reimbursement from the tortfeasor, its own insured Mr, Stremditskyy.

See, e.g., Mahler, 135 Wn.2d at 419 (insurer cannot subrogate against its

own insured).
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There is no *“common fund” in this case, because Ms, Matsyuk did
not share either her $1,874 PIP payment or the $4,000 liability payment
with anyone else, including State Farm Fire. Unlike Hamm, Ms, Kwan
did not recover “the total amount of her damages from another source”
independent of the source of her PIP payments—the tortfeasor’s policy.
Nor did State Farm Fire “seek[] reimbursement from the funds obtained
through the insured’s efforts.” Hamm, 151 Wn.2d at 309. Instead of
being obligated to pay Ms. Matsyuk’s total damages like Hamm’s UM
carrier, State Farm Fire in its capacity as the tortfeasor’s liability carrier
had no obligation to pay Ms. Matsyuk anything other than the additional
$4,000 she agreed to accept with her prior PIP payments in full
satisfaction of her claims against Mr. Stremditskyy. Unlike Ms, Hamm
who effectively recovered from her UIM carrier the full amount of the
arbitration award (including a duplicate payment of amounts paid by PIP),
Ms, Matsyuk recovered from State Farm Fire in its capacity as Mr.
Stremditskyy’s liability carrier only an additional, incremental liability
payment for her remaining damages and shared none of it with State Farm
Fire. Because Ms. Matsyuk’s litigation did not “preserve or create a
commeon fund,” State Farm Fire has no obligation to contribute toward her

legal expenses she incurred in pursning claims arising from Mr,
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Stremditskyy’s automobile accident. 1d. at 309 (citing Mahler, 135 Wn.2d

at 426-27).

2. The Conclusory Allegations in Ms, Matsyuk’s
Complaint Cannot Create a Claim for Relief.

Ms, Matsyuk’s Complaint includes the conclusory allegations that
she had recovered from Mr. Stremditskyy and reimbursed State Farm Fire
its PIP payments. CP 4-5, Ms. Matsyuk characterizes this alleged
reimbursement as an “offset” of the PIP payments, CP 49 11.% But under
CR 12, a court may consider documents incorporated into the complaint.
Rodriguez v. Loudeye Corp., 144 Wn. App, 709, 726, 189 P.3d 168
(2008). And the plain language of Mr. Stremditskyy’s policy and Ms,
Matsyuk’s release confirms that State Farm Fire did not offset its PIP
payments from its liability obligation,

For purposes of a motion to dismiss under CR 12(b)(6), courts are
not required to accept as true a complaint’s legal conclusions, Haberman
v. Wash. Pub. Power Supply Sys., 109 Wn.2d 107, 120, 744 P.2d 1032,
750 P.2d 254 (1987). Further, the Court is “not required to accept as true

conglusory allegations which are contradicted by documents referred to in

? This Court has previously recognized the distinotion between an offser, which
“refers to a credit to which an insurer is entitled for payments made under one
coverage against claims made under another coverage within the same policy,”
and a sef off against insurance proceeds of “sums paid to the insured by another
party.” Winters v. State Farm Mut. Auto. Ins. Co., 144 Wn.2d 869, 876, 31 P.3d
1164, 63 P.3d 764 (2001).

10
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the complaint.” Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1295-96
(9th Cir. 1998). Ms. Matsyuk’s conclusory allegation is indeed false: the
undisputed record confirms that State Farm Fire did net offset its PIP
payments against a total damages award (including the amount already
paid by PIP) that it otherwise would be required to pay to Ms. Matsyuk in
full, subject to a right to be reimbursed its PIP payments, CP 32, Instead,
Ms. Matsyuk settled and released her personal injury claim against State
Farm Fire’s insured driver in exchange for an additional payment of
$4,000 from State Farm Fire—period. /d. Ms. Matsyuk has not
reimbursed State Farm Fire, through offset or otherwise, for the PIP
benefits it extended to her as part of the insurance coverage Mr,
Stremditskyy purchased,® The lower courts correctly determined that Ms,
Matsyuk did not create a common fund benefiting State Farm Fire,

C. The Court of Appeals Also Correctly Determined that

the Common-fund Doctrine Does Not Apply To

Settlements Under a Tortfeasor’s Policy that Consider
both PIP and Liability Payments,

As discussed in the previous section, the undisputed record
properly before the trial court on State Farm Fire’s motion to dismiss

confirms that State Farm Fire did not offset its PIP payment to Ms.

* The allegations of the Complaint also confirm that the sole source of Ms,
Maisyuk’s recovery is from insurance coverage extended under the fertfeasor’s
auto policy, with nothing paid from or reimbursed as result of coverage extended
under her own auto policy or from any source other than the tortfeasor’s
mnsurance, CP 4, 19 6-10,

11
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Matsyuk against amounts it owed her under Mr. Stremditskyy’s liability
coverage. In resolving Ms. Matsyuk’s case, the Court therefore does not
need to reach the central issue presented in the consolidated Weismann v.
Safeco matter—whether Hamm effectively overruled the Court of
Appeals’s decision in Young v. Teti.

Nevertheless, in the event the Court accepts Ms, Matsyuk’s
characterization of her claim as involving a PIP offset against an agreed
liability payment that included a duplicate payment for the damages paid
by PIP, State Farm Fire joins Safeco in urging affirmance of the lower
courts’ decisions in Matsyuk and Weismann distinguishing Young from
Hamm, AsDivision One and Division Two correctly recognized, the
common-fund doctrine does not apply when both the PIP and liability
payments are made under the for{feaser’s insurance policy—rather than
when the PIP payments flow from another source, Young v. Teti, 104 Wn.
App. at 727; Weismann, 157 Wn. App. at 178; Matsyuk, 155 Wn, App. at
338. The Court of Appeals correcily applied the equitable principles this
Court identified in Mahler and its progeny,

First, denying Ms. Matsyuk’s claim for common-fund fees leaves
her in the same position as if she were to sue Mr. Stremditskyy and obtain
a judgment for $5,874, from which she reimbursed State Farm Fire’s PIP

payments, and had State Farm Fire paid a pro-rata share of her legal

12
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expenses, Here, Ms, Matsyuk received $1,874 in PIP benefits plus $4,000
from Mr, Stremditskyy’s liability coverage, from which (assuming a one-
_ third contingent fee agreement) she paid her lawyer $1,333 (one-third of

the $4,000 liability recovery)” for a total recovery of $4,541,% See Table A.

Table A
PIP & Liabifity Payments from State Farm Fire, $4,000 Liabliity Payment Net of
PIP Settlement {Matsyuk)

PIP henefits from State Farm Fire + $1,874
Recovery from tortfeasor’s carrier (State Farm Fire) + $4,000
Legal expenses to recover from tortfeasor (1/3 of $4,000 - $1,333
liakility recovery)

Relmbursement of PIP payments {o State Farm Fire - $0
PIP pro rata share of legal expenses (paid by State Farm + $0
Fire)

Matsyuk’s total recovery = 54,541

In contrast, if Ms. Matsyuk had obtained (as in Young v. Teti), a
Jjudgment against Mr, Stremditskyy for her total damages and recovered,
therefore, $5,874 in addition to the $1,874 in PIP benefits she received,
she would have paid her lawyer $1,958 (one-third of the $5,874 fotal

recovery) and reimbursed State Farm Fire its $1,874 in PIP payments.

* As Ms. Matsyuk points out repeatedly in her briefing, she was entitled to PIP
benefits as a defined insured under Mr, Stremditskyy’s PIP coverage, which State
Farm Fire paid promptly without dispute. Surely, her lawyer did not charge her
attorney’s fees on insurance benefits to which she was entitled—and State Farm
Fire paid—without regard to fault upon request.

3 Like this Court did in the Hamm decision, State Farm Fire provides tables
illustrating the economic impact of various scenarios on the PIP insured. Cf.
Hamm, 151 Wn.2d at 314-17,

13
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State Farm Fire in turn would have paid her $625 as its pro rata share of

her legal expenses.® This would leave her with a total recovery of $4,541,

See Table B.

Table B
PIP & Liability Payments from State Farm Fire, $5,874 Judgment (Young v. Tetl)

PIP benefits from State Farm Fire + $1,874
Recovery from tortfeasor’s carrier (State Farm Fire)’ + $4.000
Recovery from tortfeasor personally’ + $1,874
Legal expenses to recover from tortfeasor (1/3 of total - $1,968
recovery of $5,874)

Reimbursement of PIP payments lo State Farm Fire - $1,874
l;]lP )pro rata share of legal expenses (paid by State Farm + $625

re

Matsyuk's total recovery $4,541

Finally, denying Ms. Matsyuk’s claim for common-fund fees puts

her in the same position as if she had received $1,874 in PIP payments

S “The formula for calculating a PIP carrier’s pro rata share of the insured’s legal
cxpenses is legal expenses multiplied by the ratio obtained by dividing the PIP
reimbursement by total damages.” Hamm, 151 Wn.2d at 314 n.6 (internal
quotations omitted). In the example, that means $1,958 in legal expenses
multiplied by the $1,874 PIP reimbursement divided by the $5,874 total recovery
equals $625.

7 State Farm Fire’s contractua) liability obligation to Mr. Stremdiskyy is limited
by Mr. Stremditskyy’s non-duplication of benefits clause, which Ms. Matsyuk

lacks standing to challenge. Infra at 16. However, even if State Farm Fire paid
the entire $3,874 judgment, Ms, Masyuk’s total recovery would remain $4,541,

¥ This assumes Ms. Matsyuk recovers the damages for previously reimbursed
medical expenses from the tortfeasor notwithstanding the inapplicability of the
collateral source rule. If she were not to recover that amount, then the legal
expenses she incurred in obtaining recovery would be correspondingly less—and
the breakdown would be as in Table A.

14
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from State Farm Fire that were not paid under Mr. Stremditskyy’s policy
(such as from a separate policy she purchased herself), and had recovered
her total damages of $5,874 from the tortfeasor’s carrier, from which she
reimbursed State Farm Fire’s PIP payments, In thaf case (as in Mahler),
from Ms. Matyuk’s $1,874 PIP benefits and $5,874 total liability recovery,
she would have paid $1,958 to her lawyer (one-third of the $5,874 liability
recovery), reimbursed State Fafm Fire its $1,874 PIP payments and
received from State Farm Fire $625 as its pro-rata share of her legal
expenses. This would leave her with a total recovery of the same $4,541,

See Table C.

Table C

Liability Payment from Tortfeasor's Policy, PIP Paid by State Farm Fire from
Policy Ms. Matsyuk Purchased (Mahler)

PIP benefits from State Farm Fire {(under policy Ms, Matsyuk ~ + $1,874
purchased)

Recovery from torifeasor's cérrier (nat State Farm Flre) + $5,874
Legal expenses to recover from tortfeasor {1/3 of total - $1.958
recovery of $5,874)

Reimbursement of PIP payments to State Farm Fire - $1,874
PIP pro rata shara of legal expenses (pald by State Farm + $625
Fire)

Matsyuk's total recovery = $4,541

In other words, denying Ms. Matsyuk’s claim for fee sharing
ensures she is no worse off than if she had actually recovered and

reimbursed State Farm Fire’s PIP payments.

15
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Second, the non-duplication of benefits clause between State
Farm Fire and My, Stremditskyy was not a means of obtaining PIP
reimbursement while avoiding fee sharing. The Hamm Court’s
admonition that the UIM carrier could not use the UIM non-duplication of
benefits clause to avoid its fee-sharing obligation, Hamm, 151 Wn.2d at
311 n.4, does not apply here for two reasons: (1) the policy concern that
“[t]he insured should not be worse off simply because he or she purchased
two coverages from the same insurer,” id. at 315, is not implicated since
Ms. Matsyuk purchased none of the coverages and, as shown in
Appendix 2, Ms. Matsyuk is not worse off without pro-rata fee sharing
here; and (2) Ms, Hamm had standing to challenge the non-duplication of
benefits clause applicable to ker UIM coverage, while Ms. Matsyuk hag
no standing to challenge the non-duplication of benefits clause in Mr,
Stremditskyy’s liability coverage. ‘“‘Third-party claimants are not intended
beneficiaries of liability policies and are owed no direct contractual
obligation by insurers.” Walker-Van Buren v. Am. Intern. Group, Inc.,
123 Wn. App. 863, 866-68, 99 P.3d 1256 (2004) (citing Tank v. State
Farm Fire & Cus. Co., 105 Wn.2d 381, 394-95, 715 P.2d 1133 (1986));
see also Neigel v. Harrell, 82 Wn. App. 782, 783, 919 P.2d 630 (1996)
(“*an insurance company’s duty is to the insured, not to third-party

claimants of the insured”™) (citing Tank, 105 Wn,2d 381),
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Third, extending the common-fund rule to claims like Ms.
Weissman’s would conflict with basic subrogation principles, When it is
the tortfeasor’s insurance company—rather than the injured party’s
insurance company—that pays both PIP benefits and a liability award, the
carrier does not have a third party against whom it can assert a subrogation
right, Mahler, 135 Wn.2d at 419. In consequence, the PIP insured cannot
recover from the tortfeasor and reimburse to the carrier money the carrier
had no right to be reimbursed in the first place, Thus, these cases
fundamentally differ from Hamm and Winters, where the injured
individual recovered and reimbursed to the PIP carriers its PIP payments.

What appellants in the consolidated Matsyuk and Weismann cases
request is not the application of the established Mahler common-fund
doctrine to their claims, but the creation of a rew exception to the
American Rule that would require insurers to pay attorney’s fees incurred
in litigating liability claims even when there is no benefit to the insurer,
No recognized equitable doctrine applies. Requiring an insurer to pay for
attorney’s fees when the insurer has not benefited from a common fund
would be inconsistent with the fuﬁdamental equitable principles governing
fee-shifting. As the Court of Appeals concluded in Young and Weismann,
a liability insurer entering into complete settlement with an injured person

that includes medical expenses may take into account the amount of PIP

17
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benefits from a policy belonging to the same tortfeasor without becoming
subject to the “common-fund” fee-sharing rule.

D, Even if this Court Were o Overrule Young v. Teti, Ms,

Matsyuk’s Bad Faith Claims Against State Farm Fire
Fail as a Matter of Law.

As discussed above, unlike the insurers in Young and Weismann,
State Farm Fire did not offset Ms. Matsyuk’s PIP payments against an
obligation it had as Mr. Stremditskyy’s liability carrier to pay her total
damages, including a duplicative payment for damages paid by PIP.
Nevertheless, even if the Court accepts Ms, Matsyuk’s characterization of
her claim as State Farm Fire in its capacity as PIP carvier effectively
reimbursing itself its prior PIP payments through an “offset” against what
it owed her in its capacity as the tortfeasor’s liability carrier, and even if
the Court overrules Young v. Teti, the Court should nevertheless affirm the
lower courts’ dismissal of Ms. Matsyuk’s bad faith claims against State
Farm Fire for reasons discussed in State Farm Fire’s earlier briefs, See
State Farm Fire’s Opening Br, at 38-41; Answer to Pet. for Rev, at 16-18,

IV. CONCLUSION

Under the “common-fund” doctrine, a carrier must pay its share of
attorney’s fees incurred in creating a fund that benefits the carrier, In this
case, State Farm Fire did not benefit from Ms, Matsyuk’s litigation against

the tortfeasor. The common-fund doctrine does not require a carrier to

18
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pay for atiorney’s fees incurred in obtaining money from a liability policy
covering its own insured. This Court should affirm the decision below,
RESPECTFULLY SUBMITTED this 30th day of December,
2010,
Davis Wright Tremaine LLP

Attorneys for Respondent
State Farm Fire and Casualty Company

By \Q/\ ?W

Kenneth E. Payson, WSBA #26369
Stephen M. Rummage, WSBA #11168
Roger A. Leishman, WSBA #19971
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of the foregomg State Farm Fire and Casualty Company’s Supplemental
Brief to be served upon the following counsel of record:

Matthew J. Ide (X) ByU. S Mail

Ide Law Office ()} ByFederal Express
801 Second Avenue, Suite 1502 ( ) ByFacsimile
Seattle, Washington 98104-1500 () ByMessenger
milde@yahog.com (X} ByE-Mail

David R, Hallowell (X) ByU.S. Mail

Law Office of David R. Hallowell ( ) ByFederal Express
801 Second Avenue, Suite 1502 ( ) ByFacsimile
Seattle, Washington 98104-1576 ( ) ByMessenger
dhallowell@speakeasy.net (X) ByE-Mail

Craig F, Schavermann (X) ByU.S Mail
Schauermann, Thayer & Jacobs, PS ( ) ByFederal Express
1700 E. Fourth Plain Blvd. ( ) ByFacsimile
Vancouver, Washington 98661 () ByMessenger
craigs(@stips.com (X) ByE-Mail

Gregory S, Worden/M. Colleen Barrett (X ByU. S. Mail
Barrett & Worden, P.S, ( ) ByFederal Express
2101 4" Avenue, Suite 700 ( ) ByFacsimile
Seattle, Washington 98121 ( ) ByMessenger
gworden(@barrett-worden.com (X} ByE-Mail

charrett@barrett-worden.com

Dated at Seattle, Washington this 30th day of December, 2010.

Anita Griffin ﬁ f

FHEDAS
STACHMENT 1O FrRaAl

ORIGINAL
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LIE SPECTOR

SUPERIOR COURT OF WASHINGTON, COUNTY OF KING

OLGA MATSYUX, individually, and on behalf of (k CLASS ACTION

all those similarly situated, |
Bzt Bor 3.;5_?;&;‘?»_;&&%

CLASS ACTION COMPLAINT FOR
Vs . VIOLATION OF THE WASHINGTON
. CONSUMER PROTECTION ACT,
STATE FARM FIRE & CASUALTY COMPANY, | BAD FAITH, CONVERSION &
BREACH OF CONTRACT

Plaintiff,

Defendant,

Plaintiff, by and through hes attorneys, complains against defendant as follows:
NATURE OF THE CASE

1. This matter is brought as a class action pursuant to Washington Superior Court
Civil Rule 23 on behalf of all persons defined below as the “Class,” asserting claims against
State Farm Fire & Casualty Company for violations of the Washington Copsumer Protection Act
(“CPA™, RCW § 19.86.010, et seq., Bad Faith, Conversion and Breach of Confract. Plaintiff
seeks, infer alia, damages, injunctive relief and declaratory relief.

PARTIES

2. Plaintiff Olga Matsywk is a resident of King County, Washington.

3, Defendant State Farm Fire & Casvalty Company (“State Farm” or the
“Company”) is a foreign insurance company authorized to conduct business in the State of

Washington. According to the records of Washington’s Office of the Insurance Commissioner

C1.A58 ACTION COMPLAINT FOR VIOLATION OF THE - loe Law Qrpice )
WASHINGTON CPA, BAD FAITH, CONVERSION & o N o4 960
BreacH oF CONTRACT - 1 PH, 206 6251326
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(“OIC™), the Company’s registered address is One State Farm Plaza, Bloomington, IL 61710-
0001, In accordance with RCW §§ 48.05.200 and 48.05.210, service on State Farm is effected
through, the QIC.
JURISDICTION AND VENUE
4. This Court has jurisdiction over the claims alleged herein pursuant to RCW §
2.08.010 and/or § 19.86.090. Venue is proper in King County pursuant to RCW § 4.12.020

|and/or RCW § 4.12.025.

FACTUAL ALLEGATIONS

3. On May 20, 2008, plaintiff was a passenger in a vehicle being operated by
Omelyan Stremditskyv, when the vehicle was involved in an accident in Kent, King County,
Washington. Stremditskyy was at fault in the accident.

6. At the time of the accident, the Stremditskyy vehicle was insured by a motor
vehicle Lability insurance pelicy issued by defendant State Farm (the *Policy™). The Policy
included, inter alia, Personal Injury Protection (“PIP”) coverage.

7. As a result of the accident plaintiff sustained physical injury, and sought and
received medical trestment.

8. As a passenger in the Stremditskyy vehicle, plaintiff is a State Farm insured
under the Polilcy for purposes of PIP. Thus, plaintiff thereafter sought and received PIP benefits
from State Farm, 7

9. Plaintiff also sought to recover against Stremditskyy, the negligent dri-ver of the
vehicle in which she was a passenger.

10.  State Farm, as liability insurer for Stremditskyy, agreed to seftle plaintiff's
personal injury claim against him for $5,874,
| 11, Stats Farm indicated that it would offset the payments it had made wnder the PIP
caverage against the $5,874 total seftlement of plaintiff’s personal injury claim, and provide

only a check for the difference.

CLASS AcTION COMPLAINT FOR VIOLATION OF THE a0t lor Law OFglce 502
WASHINGTON CPA, BAD FAITH, CONVERSION & o a0 T 0
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12.  In order to recoup the payments it made to or for plaintiff under the PIP coverage
(whether by offset, reimbursernent or otherwise), State Farm is obligated 1o pay its share of the
le_gal expenses plaintiff incurred in effecting the recovery from the torifeasor.

13, State Farm asserted, however, that it could offset the full amount of the PIP
benefits paid, without any regard 10 or reduction for its share of the legal expenses plaintiff
incurred in connection with effecting the recovery from Stremditskyy,

14,  State Farm’s refusal to pay or otherwise account for its obligation to share in the
legal expenses incurred by plaintiff to effect the recovery from the tortfeasor is aéainst the law
and public policy of Washington,

15.  Inaddition, State Farm thereafiex refused to effectuate the agreed liability
settlement on behalf of Stremditskyy unless plaintiff released her claims as a PIP insured against
State Farm.

16,  Oninformation and belief, State Farm’s conduct in this matter is consistent with
its actions and conduct in connection with similar matters involving other State Farm insureds,

CLASS ACTION ALLEGATIONS - PLAINTIFF CLASS

17, Plaintiff brings this suit as a class action pursvant to Washington Superior Court
Civil Rules, CR 23. Plaintiff asserts claims on behalf of herself, and on behalf of ail others
similarly situated (the “Class”).

18.  The proposed Class is comprised of the following:

All persons who received PIP benefits from State Farm policies issued in
the State of Washington (“PIP Insureds”™) who then incurred legal expense
in effecting & tecovery from a third party also insured by State Farm,
where State Farm recovered any of its PIP payments f'rom the PIP [nsured
(through any means, .including offset or reimbursement) but did not pay
its share of legal expense. .

19.  The Class excludes the defendant, any entity in which the defendant has a

Cuass AcTiON COMPLAINT FOR VIOLATION OF THE so1 Ing Law C)Fg lCEE 5o
WASHINGTON CPA, BAD FAITH, CONVERSION & SEATTYE WASHINGTON 58104 S60
BrEACH OF CONTRACT - 3 P, 206 6251326
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controlling interest, and the legal representatives, officers, directors, agents, successors-in-
interest and assigns of any excluded person or entity.

20, This action satisfies the requirements of, and may properly be maintained as a
Class Action pursuant to CR 23,

21, The members of the Class are believed to be sufficiently numerous so that the
joinder of all members is impracticable. While the exact number of Class members is unknown
to plaintiff at this time and can only be ascertained through appropriate discovery, plaintiff
believes that Class members number at least in the hundreds, if not thousands. Moreover, the
disposition of the claims agserted herein through a class action rather than in individual actions
will benefit the parties and the Cowt,

22,  There are questions of law and fact common to the Class including, but not
limited to, the following:

a. ‘Whether defendant’s conduct, as alleged herein, constitutes deceptive,
unfair, or otherwise unlawful business practices as construed under the CPA;

b. Whether defendant’s-conduct, as alleged herein, has occurred in the
conduct of irade ot corrumerce, as construed under the CPA;

c. Whether defendant’s conduct, as alleged herein, impacts the public
interest, as construed under the CPA;

d. Whether plaintiff, and the Class, are entitled to an award of damages and,
if 80, the proper method of measuring such damages;

e, Whether plaintiff, and the Class, are entitled to treble damages and/or
attorneys’ fees pursuant to RCW § .] 9.86,090;

f. Whether plaintiff, and the Class, are entitled to injunctive or other
equitable relief and, if so, the nature and scope of any such relief.

g Whether defendant’s conduct, as alleged hergin, constitutes bad faith,

conversion, or breach on contract.

CLASS ACTION COMPLAINT FOR VIOLATION OF THE ' g0t séDE LQ:Q’NUOFS cha (502
OND .

WASHINGTON CPA, BAD FAITH, CONVERSION & SEATTLE WineroTOn 55 641560

Breact oF CONTRACT - 4 PH’ 206 8251326
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23.  Plaintiff’s claims are typical of the clajms of the members of the Class. Plaintiff
and all members of the Class have sustained injury and/or damages resulting from defendant’s
deceptive, unfair and/or otherwise unlawful business practices, as complained of herein.

24, The plaintiff will fairly and adequately protect the interests of the members of the
Class, Plaintiffis committed 1o the vigorous prosecution of this action, and plaintiff’s interests
do not conflict with the interests of the other members of the Class. Moreover, plaintiff has
retained competent counsel experienced in class action litigation, Thus, the interests of the
Class will be faitly and adeguately protected by plaintiff end her counsel.

25, This action may be maintained as a ciass action because, in addition to satisfying
the requirements of CR 23(a), questions of law and féct common to the Class predominate over
any questions affecting only individual Class members, and a class action is superior to other
available methods for the fair and efficient adjudication of this controversy.

26,  Reasons why a class action is superior to other available methods for the fair and
efficient adjudication of this controversy include the following:

(&)  the number of Class members is believed to be sufficiently numerous;

(b)  the interest of Class members in individually controlling the prosecution
of separate actions is small;

(¢)  concentrating the Jitigation of the claims in a single forum is desirable;

(d) since the damages suffered by individual Class members may be
relatively modest, the expense and burden of individuat litigation would make it, at best,
extremely difficult for Class mermbers to individually redress the wrongs alleged; and

(e)  plaintiff foresees no difficulty in the management of this matter sufficient
to preclude its maintenance as a class action., |

27.  This action may also be maintained as a class action because, in addition to
satisfying the requirements of CR 23(a), defendant has acted or refused to act on grounds

generally applicable to the Class, thereby making it appropriate to grant final injunctive relief or

CrLAss ACTION COMPLAINT FOR VIOLATION OF THE 01 5 IDE Law DFglc:E <oz
WASHINGTON CPA, BAD FAITH, CONVERSION & SEATTLA, WABHNGTON 581041500
BrEACH OF CONTRACT - 5 PH. 206 6251326
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corresponding declaratory relief with respect to the Class as a whole.
COUNT ONE
Violation of the Washington Consumer Protection Act

28, Plaintiff hereby incorporates by reference each of the preceding allegations as
though fully set forth herein.

29.  This cause of action is brought pursuant to the CPA.

.30,  State Farm violates the CPA in that refusing to pay its share of legal expense
when recovering PIP payments from its insureds constitutes unfair or deceptive conduct that
occurs in trade or commerce and affects the public interest.

31.  State Farm also violates the CPA. in that refusing to effectuate liability
settlements naless its PIP insureds release their claims against State Farm constitutes unfair or
deceptive conduct that occurs in frade or commerce and affects the public inferest,

32, State ?arm further violates the CPA per se in that claiming it has no obligation to
pay its share of legal expense when recovering its PIP payments violates provisions of the
Insurance Code, including RCW § 48.30.010 and RCW § 48.30.090, and provisions of the
Washington Administrative Code, inctuding WAC § 284-30-330(1) and WAC § 284-30-350,

33.  State Farm’s wrongful conduct caused injury and damages to plaintiff and the
Class.

34,  Asaresult, plaintiff, and the Class, are entitled to recover their damages from the
defendant in an amount to be proven at trial. Furthermore, pursuant to RCW § 19.86.090,
plaintiff and the Class are entitled to 2 trebling Qf their proven damages, and an award of
attorneys’ fees pursnant to RCW § 19.86,0%0,

35.  Plaintiff is alsc entitled to an order, inter alia, declaring defendant’s conduct
unlawful, declaring that defendant must pay it share of legal expenses for the recoveries effected
by its insureds in these circumstances, and permanently enjoining defendant from furthex

violations of the CPA, in the manner alleged herein,

CLA33 ACTION COMPLAINT FOR VIOLATION OF THE bor IDENL_Q\\::NUOEFE LcrrE 502
WASHINGTON CPA, BAD FAITH, CONWRSION & SEAWLEE.%E;ASWNGTON' o8t 54.1 BOO
BREACH OF CONTRACT - 6 PH: 206 6251326
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COUNT TWO
Tort of Bad Faith

36.  Plaintiff hereby incorporates by reference each of the preceding allegations as
though fully set forth herein.

37.  Asan insurer, defendant State Farm owes its insureds (plaintiff and the Class)
fiduciary and/or quasi-fiduciary duties. '

38.  These duties include the duty to: (i) deal with its insureds fairly, honestly and
truthfully, including truthfully and accurately representing all policy provisions; (if) give at least
equal consideration to its insureds® interests as compared to its own; (jii) promptly disclose to its
insureds all facts that would aid them in protecting their interests; (iv) fully and promptly
investigate matters related to the claims of its insureds; and (v) provide its insureds with
assistance in obtaining the ful} benefits available to them under. their insurance policy.

39. By its acts and conduct as alleged herein, Defendant has breached the fiduciary
and/or quasi-fiduciary duties it owes to plaintiff and the Class, and caused plaintiff, and the
Class, to suffer damages as a result,

‘COUNT THREE
Conversion

40.  Plaintiff hereby incorporates bf/ reference each of the preceding allegations as
though fully set forth herein.

41. By refusing to pay its share of legal expense when recovering its PIP payments,
State Farm possesses funds that rightfully belong to its insureds,

42. By retaining the funds rightfully belonging to plaintiff and the Class, defendant

has converted those funds to its own use, and caused damages to plaintiff and the Class as a

result.
COUNT FOUR
Breach of Contract
CLASS ACTION COMPLAINT FOR VIOLATION QF TRE 1S 1814 ng OF; LCE soz
WASHINGTON CPA, BAD FAITH, CONVERSION & SEATTLE WASHWGION 581041500
BREACH OF CONTRACT - 7 PH. 206 6251326
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43.  Plaintiff hereby incorperates by reference each of the preceding allegations as
though fully set forth herein.

44.  Under the insurance policies defendant issued to plaintiff and the Class,
defendant expressly or impliedly agre;zd to, inter alie, share in legal expense incurred by its
insureds when defendant recovered its payments for the applicable loss.

45, Defendant broke its promises, causing plaintiff, and the Class, to suffer damages
a8 & result,

PRAYER FOR RELIEF

WHEREFORE, plaintiff requests of this Court the following relief:

A.  Anorder declaring that the conduct and actions of defendant complained of
herein are unlawful, and in violation of the CPA, RCW § 19.86.010, et seq.;

B, An order declaring that defendant must pay it share of legal expenses for the
recoveries effected by its insureds in these ‘Gircumsta.nces;

C. An order that permanentlf enjoing defendant, and its agents, from further
violating the CPA in the manner set forth herein;

D. An award of damages to plaintiff, and the Class, in an amount as proven at trial;

E. An award of treble damages to plaintiff, and the Class, putsuant to RCW §
19,86.090;

F. An award of prejudgment interest and costs of suit, including expert witness fees;

G.  Anaward of attorneys’ fees and expenses under any applicable grounds,
including RCW § 19.86.090 or any other basis; and

H. .Such other and further legal and equitable relief ag this Court may deem proper.
Dated: October 21, 2008, | IpE LAw OFFICE .

WD R

Mathew J. wSBA No. 26002
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Pavid R, Hallowell

David R, Hallowell & Associates
301 Second Avenue, Suite 1502
Seattle, Washington 98104-1576
Tel.: (206) 587-0344

Attorneys for Plaintiff

Crass ACTION COMPLAINT FOR VIOLATION OF THE
WASHINGTON CPA, BAD Farrir, CONVERSION &
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Todd & Wakefleld , MA230am.  12-02-2008

RELEASE

For the sole consideration of Five Thousand Eight Hundred Seventy-Four and No/100%
Dollars ($5,874.00) (Four Thousand and No/100® Dollars ($4,000.00) in addition to payments
madefto be made under the Personal Injury Protection coverage in the amount of One Thousand
Bight Hundred Sevemty-Four and No/100™ Dollars ($1,874.00)), the receipt and suficiency
whereof is hereby acknowledged, OLGA MATSYUK, the undersigned, hereby releases and
forever discharges OMELYAN STREMDITSKY'Y, from any and all clatms, demands, damages,
actions, catises of action or suits of any kind or nature whatsoever, and partioulatly on accoumi of
all injuries, known or unknown, both to person and property, which have sesulted or may in the
futare develop from an aceident which ocotrred on or about the 20" day of May, 2008 at or near

116™ Avenue S.E: and 8., 192 Street in Renton, Washington,

This ‘release expressly reserves all rights of the parties released to pursne their legal

remedies, if any, against the undersigned, her heirs, executors, agents and assigns.

Undersigned hercby declares that the terms of this settlement have been completely read

, and are fully understood and voluntarily accepted for, the purpose of making a full and final

compromise adjustment and settlement of auy and all claims, disputed or otherwise, on acoount
of the injurles and damages above menfioned, and for the express purpose of preciuding forever

any forther or additforal claims against OMELYAN STRTEMDITSKYY arising out of the

aforesaid accident, ,
Provided, however, that nothing in this Release shall preclude the undarsignéd from

| pursuing claims, if any, that she putports fo have as an insured under the Personal Injury

Protection coverage provided by OMEL YAN STREMDITSKYY’s State Farm Fire and Casualty
Company policy. ce '

It is & ciime to knowingly provide. false, incomplete, or misleading information to an

insurance company for the purpose of defrauding the company. Penalties include imprisonment, -

fines, and-deriial of instirance benefits,

" paTED s (21900 of D eComblr,2008

i

OLGA MATSYUR

: Page 1 of 1
01320/ clease?. 0doe £e
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i ' "The Honoruble Julie Spector
Hearing Date and Time: February 13, 2009, 11:00 a.r.
2 ‘ With Oral Argumesnt
: | FILED
KING COUNTY, WASHINGTON
4
FEB 2 2009
a
SUPERIOR COURT CLERK

6

7

g SUPERIOR COURT OF WASHINGTON POR KING COUNTY

9

QLGA MATSYUK, individuntly and on bellf "No. 08-2-36263-9 SLA
101 of all those similarly situnted,
e DECLARATION OF BELINDA
i Plintiff, GOODMAN OPPOSING PLATNTIFIS
19 v MOTION FOR PARTIAL SUMMARY
i . JUDGMENT

13k STATE FARM FIRE & CASUALTY
i COMPANY,

4

Defendant,

15 ‘
10 L, Bedinda Goodroan. hershy deelare as toHows:
17 1. Thave been employed by State Parm Matual Aulomoliile Insurance Company

18 1 since Qctober 24, 1977, 1 have heen an Auto Claims Section Manager since November 1990,
194 1 have respunsibility for one of the two auto claims sections that comprise Washington state. |
201 provide this Declaration in opposition Lo PlaintfT™s Motion for Partial Summary Judgment, [
21 have personal knowledge of the ﬁ.m’tsscl forth in this Declaration, and if catled as o witnass 1
22 could und would competently testily 1o those faets.

a3 2 Asan Aute Claims Section Manager, f bave rospansibifity for all auto field

2 olaims units within the severat offices that constituie my yection regatding cluims arising

A under nuto policies Issued by State Farm Mutual Automohile losurancs Company ot State

26 8 Parm Fire and Casuglty Campany in Washington state. As an Auto Claims Section Manager,

Pvis Wraghe Vremaing 1,00
Law Queitey

DECLARATION OF BELINDA GOODMAN =~ | Sure 5201+ V) Tid Avenne

" ' - S, Wahl el gt
DWT ZWAEsEvl ﬂU!ll‘h’:"ll PR 0 R l Gl NAL {zllh‘b"t'..:.;:“;‘; rup}r:: {;“mr““';pw
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Ll T um responsible for overseeing the enthe opuration of these auto fiold claims units, and 1
2 § supervisc approximately 75 Stals Farm cmployees,
3 3 In my capacity as Auto Claims Section Manager, § am fmUiar with State
4 | Farm’s procedures and business practices regarding the handling of Insurance claims,
51 including the handling ol personal injury protection {*PI1P™) payments and reimbursements,
6 || settiement and payment of Gability claime, and State Farm's policies and praciives regarding
71 peyment of a pro rala shave of its tnsureds logal expenses when ity nsureds recover foin

8 || parties at Fault and Slate Farm shares in such recoverios, Tam Faralliar with the olaim files

9 || that cordain documentation of clalms made under State Farm's antomehile Insutance policies,
10 | tamalso familiar with State Farm's computerized elaims reeords, 1 1s State Famy’s regulay
17| practice to maintain these (es and records, Jam familiar with how Stute Fam siores and
12 menages access to these fles and records, The information below is based on my own
13§ personal knowledge and my review of' the perﬁnc;nl. portions of Slate Farm’s underwriling and
j4 || clims records relating Lo our policyholder Omelyan Stremdilskyy and to Olpa Mutsyuk's
15 ) oluims against Mr. Stremditskyy®s PIP and liability coverages,
16 4, On May 20,2008, Mr Sweemditskyy, was fnvolved in an seoident, while

17 || driving o car in which My, Matsyuk was a passenger, Mr, Swemditskyy hod purchased & Stote
18 | Tarm Fice policy. which covered b vehicle, M. Stremdditgkyy-—nat Ms, Matsyuk- was the
19 | mamed insured and paid the preminms on that policy.
20 3 M. Suomditskyy™s policy af page 6 provided Tubility covernge by which State
21§ Farm Fire agroed 1o pay damages for which Mr, Stremditskyy might become Hable as & result
22 || of operating his car. Atached to this Deelurution as Bxhibit A 1s 8 true und correct copy of
23 Mr. Stremditskyy's policy in foree a1 the time of the sceident,
24 - 6. Mr. Biremditakyy's policy at page 10 also included PIP (i.c., “personal Injury
25 || protection™) coverage, which provided (among other thinge) payment for cerlain reasonable,
26 [ accident-related modical expenses not only for Mr, Sueniditskyy, but also for his passengers,

27 | vegardless of funlt, The law dovs net requite avtomobile owners to buy this additional layer

Davws Welpht Tremahim 1.0

g — " y AW CERITTE
DECLARATION QI BELINDA GOODMAN -7 S50+ 120 Dl v

3 Y - Hante, Wathlnglm) w160 HHS
EYWT 1 2395KR58V T ODSBGA 1000 Nﬂ; s .”;“ .‘%:" (O R S
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of "no-fault” protection for the benelit of their passengers, but Mr, Stremiditskyy’s poliey did
include PIP coverage, Ms, Matgyuk became o dofined insured for ﬂml woverage, cven though
she was not p named Disured an the policy,

7. Between July 30, 2008 and October 20, 2008, State Farm Fire piid o Ms.
Matgyuk a total of §1,874 under the PIP coverage of Mr, Stremditskyys policy to reimburso
her for medical expenses she fncurred a6 a result of the aceident. On Dc:cembi':l' 19, 2008,
State Farm Fire agreed Lo sottte Ms, Matsyek’s additional clabms against Mr, Stromditskyy for
a payment of $4.000, above and beyond the $1.874 in PIP benefite it had already paid,

8 Tunderstand that Ms, Matsyuk claims that State Farm Firo “agreed 10 sottle
Matsyuk's pessonal injury claim againgt Sremditskyy for $5.874" and “refuséd . .. to provide
a check for the full $5,874 Habilily settleraent,™ This is aot trug. The partics never roached 4
settlement for payment of that amount: instead, State Parm Fire agreed (o pay, and Mg,
Matsyuk agreed W acoept, $4,000 in full and final settlement of ber elnims,

[ declare under penalty of perjury of (he laws of the State of Waushington that the
foregoing is true and corroet o the best of my knowldge,

Exceuted (bis 2nd_ day of __ February|__, 2009 in "Tukwila, Washinglon.

,«: ;v

:: i .«""'":’) ]
el el 5 m_..,. "_,r("_‘,.l ,g,gw?f:z)«%yf_, S

!}cl inda Goodmun

Travis Wright Tremalne LLF
LA themeing

DEC'PARA'I‘}ON QF BELINDA GOQDMAN A it 2200 ¢ 1301 Thitd Avesyn
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BEST AVAILABLE YMAGE POSSIBLE

STATE FANM

(i)’
II:ISUIANGE

Please read the policy carefully. if there fs
an accident, contact your Stale Farm agent ;
or one of our Claim Offloes at once. (See i
“NSURED'S DUTIES" In fhis poficy booldet) 1

State Farm®
Car Policy
Booklet

18 Washingtow
3 Pollcy Form 3847A
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AINSURED?S DUTTES conesrmsesrarrisn e 3771 WhETS Cowfcragé'ﬁppliﬂs......'..-.'.....'......_.;..:.3}9
Notics to Uy of an Accident orLess ... 37 Newly OWB&F‘NFT“;IYI’B?S b Gty 20,
Nbﬁde ft?'.f]'s;bfclaim or Snit-n'-:ﬂ------'-'.--i:}!q':s'?' o Ct‘!angﬁ _i.o Ih'is Ifo-licynﬁll‘nvukuﬂ'lﬂﬂ.il7;;):04-0,
Tisufo By 10 Cooperate With Vg2, 37,  Trmi-cere s hrmviifonin 19
- Qibdtioning Under OBt sugrrpmensesio 31 D

" Othée Puties Under ibe Physical R NG Wl e CUDARIA NS o

oy GRG0 ety

naties,Einder Personal Injiity, Froteetion it PO —
Coverags, Medital Payinénts Covérage, ™ ‘g‘?"*‘g‘.’!i‘“’“ R 1

 Kindartnéersd Motor Vebiclo Covéragts, aid imlciiptoy or Insghiengy o3 thS st 3

.i.DwﬂuDimbmt,and'Im Dfsi@t.' vy . C('Jnceghl}enf O‘I"Fl'a.“;ﬂ'u-...::...:f,-‘f-;....'...:::..’....,“%1,_, :
- Covetnga  reomssrasmeniidis s ipatririarn B e &Pr%lgﬂ;ﬁmcﬁ";#&“f PB‘Y‘I‘W-«?
: . " Wt . @ ibﬂé\gﬁjﬂ R ﬁ;;l:-v‘uv;”uvvvv"‘!'v: 2

GENERALTERMS RPN 5 e P v-ww39 C]‘IOiCB-OfL&W, — . 43

When CoverageApplies.,......'........'..........:.39 SoVETAbILIY -vssegesmseissesirsssspsgrissiuemsne A3

IR - .

R UL THS POLXCY. | A

1. This policy consists of: e vwr . 11) "Fhert named ~ins1_:ged :-is'_ {he selé_

", g thy most recontly issued Deblarations . twnér of your égr, Wwhich’is, not

Page; T et .. - ot hfiad ien, o ; sepuitey

b the %oliqy booklet version shown on AEIECHIEOL” . . L
_ thiat ) ecimﬁql}s}’ﬁfge; and " ! (2) Neither you mor, any. member of

o, ggsegdomwmfs' at apply

e

v
",

e ! incinding yorr bousehold, has,” witin. the
"+ bscisted o thit Doclations Page s - . pogt three yeass, bad:, -, .
1 gl s those fssued'in connevtion with " (a) vehicle inggrgnog vnceled or
any snbséipitit rencwel of this policy. nonrengwed Dy aii insurer; or
2, '1"-I‘ﬁis'poli§f ontaing alF of the wgrdenients (b) either: e ’
: gﬁgyeem }.a:,anlled insuveds gud applicants (©) @ loemse 1o diive; o
" e s and O ' ' (if) = vehiclo rejistration
? L v . | .
b any of our agonts, o C mR suspanieg,wp;vgkcdfr rodted, A
3. We.egiee to provide inmlrang:e'awm:'dingto bgsaiﬁ)g:si: ! R orp aﬂ‘s‘_mie_ )

the terms-of this policy: 4. Al pamed taswreds aad: @Tjg,’i{‘ ants ageos
at:
L) .

o e ot e ¥ iR
b. wnless otherwise sted in EXCEP- .'e. thestatonents i 37babpve: are Toade

* TIONS, ,POL\ICY 'BOOKLET, "AND by the named juvar &wapp}icantan,d
ENDORSEMENTS on -the Declara-  ** arptmejamd L L L

 ions Pagey tn reliance on the foltowing b. we provide this insirance on the basis

" staterdents: to those statements are truey )

PR N . DI . F ¢ s

.
o

3
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. 0o L IABILIYY COVERAGE .o

This polioy provides Liability Covelngé if “A” Js
shown mge!," e1“Syrbols™ on the Declarations Page.
Additiona] Peflnifidn . . " L. "
Insured wmeans: ' ]
1. yonand resident relatives for ., .,
. &, tbe qwnerghip, maintengnce, or uge of:
(1) pourcar; =~ e el
b1 (%)@ rewly geguired car; or,
i yatelgandss
b thie niflintéittice Or mee bty 1o
)] '@-rz"&?;.‘;ﬁbivkﬁq‘fiif';:b"r";w'; o
" (2). A dammporiary Shbstltute caty
2 tid Tirst pekson, showE 5 A paz:ici e, faswed
o tho Dclaions Fage i 8 tmed
& “siirgd’s sponit’ wiit resided b aﬂlg Wi
that npmedeindiuitd!for the {5 or
. se of a.can that 1b awned dy,dx, fraished
. s fayren /emplayer- to; ia, petsih.sbo cesides
1 wepEimarily -in. your hopsehold, bat, ook B3
* ~auoh car i neither-owned &y, .nop foenished
by anemployer:to, the first person shown
gy o s insured om: the Declerations
Page or that person’s spouse; © P, oot
37 ny otbfi: persay. for tis ox hernse ot} il
Tra pedrer ] A S
C oY A newly acqaived oaTy .| e
o Gy oo TenparaTy SUBSTHUIG GaOF -, o
ol < dradler while: atwched to.cur de-
v e ORDEAIn By B0k Q. BPOVE.: .y iy
L .Suoh ‘vehisle-mitet ~bEinsed =vwithin: tht
scops of pour consenyands. te g swevny
Ay any othen perser Aor orgadivation +yivar-
v - ously, Jiable Fagithe asg, Of o vehicleuby an
Insurgd as. defined - u. Jtoms v 1o 2uor 3.
., -shove, bug gnly for such Yiagrinns lisbility.
TS phovisidn applies ool if the'yehicle 1y
ey flsjthert med by Mot hised¥by; sthat other
person oy orgenization; - ¥ 1. oW
Insured does not include the United, States of
Ametica or any of its agencies,

0 L}

bL3
S

MATO00000006Z
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Insuring Agreement
1, Wewill pay: b
a, dawages an insrtid becbries legally
liable to pay becanse ofr -
© (3) bodily, Injurp to.others,and
v .62) Qemagofo property. ;- i
cansed by an accidant that fnvolves 3 ve-
o+ ¢ il for e, et e s povided
g, Laability CoverdbeDy fispolicy -, ,
oo te aforney fees, for attorneys chosea by
us to defend an lnsared whe is sued
. forsuchdamagegand L,
" g oourt égégégihmgaq 16 a0 inswred and
iy FeSuiting fom-thet partofa lewsyil
ey £1):8hiat seiks damaggs, payable ander
bt @'mis?nucy's-ﬂabxglﬁrmmge; and
3.t (2)shgaingt whith vee ‘Gofond al in-
sured with attomeys thesén by ws.
.« M atweho- dily to pay atiomey-fees and
¢, ooutt costs momsed aRer we pay or'deposit
in coust, with elther the approvalrof the -
1, gured.of ﬂ:’r,._required by _1Q.Wf sl amqunds -
due under this policy’s Liability Coverage:
2',!.%\113"5? 'E:;F-!jgh.t-tq:. ﬂt"- -"'d'i :tt‘;é ;
p. investipate, megotiate, and, seltle: any
. Sl or lawsalty - (o
8. defénd an dusared-in any clpin op-lav-
~ suis, with attorneys chosen by as; and
" ¢, appeal any awdrd 'd'r"leg;al‘)c'lecision'

n o e

& Sl i pavabls St Y poliys
"*"I}i%ﬁilitjr’govﬁége. " s N
$npplementary Pagments . 4
We will pay,s i addition to the dayrees, Jees,
and costs described in the Inpuring Agree-
yaent above, the initerest, prétniuils, Costs, and
expeuses fisted below fhat result “from 'such

accident! TV

1, Interest on dawmages owed by.the, beyered

_ that accrues: C o,
8. before a judgment, Whers owed by
law, but only on that part 6f the judg-
. ment we pay; and .

G’
DBATH



bt ; aftoria judgment. Wewitk-not pay in-
€ o drostonviarmaghs pa;‘dfpr~pajla‘b gby.a
it paﬂgv.ather fhume the Insured oruss
We Tis g duity 0 py ircfest’ gt ac-
1, ¥ bty atief e deposit i court, ey or of
.ifer to pay,. the amount due widéh this
pohsysbiabﬂlty Coverages an, .
2., Preminma for honds, provided by o pom—
, pany chosen by s, ¥ required toappeal 2 de-
cigion in a lawsit- agamst’ail’ ingured.: We
haveno datytor 1.k f . ¢
a. pay for Honds! that’ .axemd fbis palivy's
AT agpléq&bl,e Lisbjljty Coyerage limit;
£H ﬁun’dsﬁ di‘?applyefon«aﬁy héritis; br
o ., P Yopiilibon o7 Bonds;ﬁubhased af-
‘te:?u?e %&ﬂ Tt ddurt) é%ry, or offer to
. E ) o‘uﬂ‘cdué un is-pohcy 5
: '= ' 1abﬂl FCOVerEs '
3 ’i"fla fé]]ow ng i 5, and Liensos if telate
P er’ A ‘l,gﬁidt has eag
t"lpd ag&}inst uhfﬁsu?egf
' a, {lostof Wages r salary bt net other
: 'mcbme,mp 4] $§{)O for a’ach day -gn in-
+ sured attends, st ourwquest.
(1) anarb:tratxon, Cor e
A ,,‘ "y, @ am?ﬁlahop,.px o "“ :'f_ o
. (3) atrigl ofa lawm:ﬁ‘ and ,
B@asonﬂbl&’ xpenbe:s*‘incmmd b ‘an
\im'ured at opr request; qthcr thasy 1088
... Ofwaggs, salary, or, ofher income, .
N "n;lzgmmmt of aity-of the cost&or e:s \anses
" Yidted above’ that are ‘itured in-
sured must be répoxted to us B&fore we
Wl“ pay subh'incurred ccusts o1 EXpenses.

Li}:ﬂi tF g 1 -"_l LY

The, nabﬂ,:ty Govem ¢ Hmits fm; Gedily r.ry
1”0 Q op the Degsﬁaulﬁns P eunderE:r‘:

vera y Jury m:nts !

I‘e'mn, Eqols Acsident™

The Hmit shown under “Each Parsun is the

st wertill] pay for all daiinges resilting ffom

Bodily-infury to by wné person:injured in any

one acmdent, Inchading, «ll ddmages. sustained

.y

. y‘oﬁ:erpmms ds. o vesult oF thal hoﬂil it ;

'Fhe limit showni fnddy c&i&fb 17 5.
th . iost we will- pay, subject to e’ itm; fou .
“Bach Ferson'™, fonall ‘daivages‘esufing from
bedily Iifuy 10 taacor, mowpersaimnjmd ia
the sanieaceident, 4 &,

The Lisbility. Covérage: liniit’ i d&m’ge o

pioperty i shown: .on- “the Declmgtions: Pago
P e “Tiiability Civeras | yDHnage
Limit--, Eagly Accidents, " {The' it {shown is

the mibst juE will pay fou all datnagsd Teallting
fromidendzge to pr&pe:tyfn smy | bn;%,acgdd‘nt,
bes, e Hmits 6 'mos
gléwdilgﬁ?m t}‘:e?u?nbex' of. . -t
] msureis';. ,- P . ’
' ﬁlﬁmﬂmﬂﬂ% 3'7 “ .-‘-". ¥ - -" .
34 ‘vehicles fhspeedsiori v, - fr 7T

A ahictes 1n¢ol’vedm,fﬁe£éhfm“:'z ¥
HNowduplicatin . .

ey .-l‘ U 1 R
Wamﬂl ngt pay- w damﬁges'or AFpRIES under
L!a Hity, Covetages y A4 ce T MY
'} Vit Bave 3 dy Beéén paid ds. benefik un-
++ Her Persodab Pro?e‘eﬁ'én dogeglia aof
- uny polieyd aasutd whd Stele F;zrm “Corni-
parxies to vou br auy reSRiRPrelntives

2. ,’chat’ have: alrcady: oo pait ﬁg*e’xﬁmses
* “rinder Medieal Pajitbpty Cdyorage ‘of 'y
v bolivy SSsugby e Shre! Fdpm Coppa-
' Uries 0 you o aﬁx’rest t»‘?elqr{ve‘-er

3" st have already beenfpmd wndef, tfble Un-
derinsued Molor Vehicle Coverages of
any policy issbed by the Siate Fadrny Conir
panies to you GraTty. msm'cmm{ative 4

Exclosions o oot wp b el e :.:
TI*IERE 5 NO- (‘,‘@\EERAGE”‘F(}R‘ AN‘H\}

ik WHG INTENTFIONALLY rmusss
BODILY INJURYOR . memﬁ.
BROPERTY, o, oy g, » 501 8

2. QR FOR THAT INSURED’S INSURER
" FOR ANY OBLIGAFION UNDER ANY
. TYPE "OF., WORKERS’, COMFENSA-
+ TION, PISABILITY, OR: SIMILAR LAW;

7
934TA
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2+u(2) habahty covelage viprovided by
o i | oneopsmore goukees other than
s o o ihe Stiate’ Farns Gompanies dlso
applies as effvess. "eoverage for
, Hhie same.accid) p}a o
ﬂmn'the State »Famzs Companles will
& phy ﬂwpw&amon B dhniages payable
v lag.excess tr the ‘maximanye smount
tgaat way be pafid‘ by - thgd .S‘taretFan;n
. 88 detérmined i sem
g b&webears to fhye gam qfs h smount
: am’i AR imits of, a!l other, Hability cov-
b . okege thatapply asekcehsﬁwerage
Reqnired Out«b'fésta‘te Eiaiﬂﬂlty‘ 'Coverage
Tf B T ':'. T ‘,r‘H s
1, &n ’insm’ad iy hfauut!i‘ér'atatc?the District
of: Gohumbia; -op any:provings QF:Cauada,
apd;as a; nen(emdant beg;onies swbjostlo its

T RNE PRI

+ mgibt véhicle corpulsory asurance law,
f:dmml fesponmb:lll;y law, or s:mllar Taw;

2 tlus policy; does, hot pro\(ido al:'leaﬁt the
minimum Jizhillty coverage fequzratl by
suoh kv for such.nonresident, [

then thisspolidy will be-lnterpreted: to provide

the’ um'fimum‘habﬂiw aovarags rcqwred by
suctejaws: + 7 0

"FHi§'provision does’ not epply to 1%11:W Cov-,

. erage required by law’ for miotor ‘cinders of

pnssengemor mojor varsiers-of property,
Finan@iai‘késp(msihﬂity Certification

is policy js centified under any law 'as
pr'mcE3 ll'%( @w:e racxal res jorsifility, and

while sediifed diring the” policy Yeriod, this
;Soiicyr;};{ﬁ gomgly‘wgm such low fo the extent

PERSONAL INJURY PROTECTION. CQV-ERAGE S

This ohe:y }ﬁr ovides Personat Xofury, Proteotion
‘uve "PZ” ,_.‘Pgw.,‘ 11 “PS" or
"Pé“ s slmwn imder “"Symbblsl’ On the Decla-
rations:Pages: .« - T g
Adiifiowal Dhﬁhihons b
Autamab:!e mES eVery, wiotor veh!cle regis-
tored _br dsighed for CARyiiig toh prissengers
or lef§ ‘a‘md u&ed for ’tlic uanspnfthtlon of per-
soby .

1. 8 ﬁwibrcyole of a‘;gpj:or—dﬁ"wﬂ cydle;

.2, 8 fam-lype tragtor of o Ifapropelled
: .' ngﬁ%émgned for ?ﬁ%‘éﬁt{aﬁﬁy off

g i arbars
3, ..aswhwlevpﬁmﬁed@nraﬂw{ Wity teads;

‘4.. + g vehicklocated fér lisetdstatresidence; or

amUp(.,d Y SO R AT
Ins:ii‘ed means: T s
Ty :you.- s - MRt (1T
g'*"fa&id&nt r{ﬂaﬁve&,&nﬂ ;;,’ ,“.

LL o auy o,ther CHESAT pc
i Whlle"vco@yingﬁvmhl yaur permlsw
swn'vr.. PR TR R N A

o "B’ 4 sh'uck asa peiim'rmn by,
y.:mr car opa mwly acqmred car,

Motor Vehlcele means € vehicle. wh;ch is

splﬂpmpeﬂed aud gvery, ¥ e iole wiiich is pro-
slled, by clacﬁ‘ic ower ined fiom over-

,ﬁﬁﬂd uo ey, wi ut ot Qpexated upon rails.

nPedesfrlan means h pmoki not pccupﬂng 8
iiwta’rvehiéke 1

Persopdl Irjury Proteqdori Eeueﬂ:: mean ac-
;}egt;clatcti o s
1 Inédioel canti'HOsp:ta}"Beneﬁw, which axe
st payments for reasonable medical
indurred within threé years of the date crf
theagcident,:. ot

2+ Pugieral Bxpense Bendfits Wh‘i‘e;h ave pay-
“theénts for roadtnable ex thses -Httually in-
uim’eéc for fumetal, buria or-ci‘enﬁitwn

‘Inco&m Conhnuahon ‘aneﬁ‘ts, ,w ich are
payments for s iisured’ actydl loss of
income from work because of continuous

e mzbﬂugﬂtﬂparform the duhes of:his or her
+ usual osoupationy - ¢

9347‘}’&
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v It apphes*dunng a pm@d foaty e
E]egins gri thio lm*aay ol The ﬁate of
x pecident, and
¢ ends esther \
(1) When ‘the msm-ed i reasonably

able to perfonm the duties oﬂbs or

v hépusanl dccﬁpa‘i:i‘mn

N Il:i‘ [

l‘l \'

(2) 57 ek aitel such 14&. ’day be-

."%.’- ‘g‘ma, ()
o’ 3y, on th dats of the insmd’s death
. ' .i' whlphwcr ocoms first. .
4 Lossof Services Benedits, which are pay—
i, meritsfor yeasonable expenis authally in-
e curied'forsemws. e
av 'the ins'ured wonld hove
OP 4 wiﬂicizt for his or haﬁ
e l‘ exccptibr e iny ury, .
" firgished, ﬂzc neont, othér !han 8
' wnember of insuretl,'g housqhold and
ifmn;s!wd duing &, _penod ibat;
(1) bagins on the date of the pocident;

{ormed
séholti

.2 euds gither:

(a) when thg'«insared is rwsunably
. Bhleto perfonnﬂmsegervi
" (b) 365  days ‘afies:be dato of the
. aoefdentior . . -
(¢) when the fnsnred dics;

o whichover. ovenys, first.

ReasanableMlecaI Bxpenses mican éxpa'nses

1. ‘E]aat‘ai‘e ihe lowest one of the, following
oﬁarge,s )
. r ;Y “The usual and customary fees charged
by o ‘majority. ofhealthoare roviders
.;* +-whg-provide similer madwa servmes
, dirthe gengraphwal areg-in, whlch the
-cbarges woré fnouréd. « i .
b : Thefee speczﬁ:d in auy fee schedule:
A ayphcabla to medital phyments
~ut coverage, no-fault goverage, or
. *~personal inj pwtecﬂo‘h bov-
erage fncluded in motor vehicle
il

et

ot

9B4TA
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Yiebility potivies ssned dibe state
where i swvir.'ea'z arg pm-
 videdimod. o, o, o
{2) as:presoﬁbeﬂ on&uthonzcd by the
law -of "t .slate where medical
sepylogs me provideds . ., 4
_'The Fees, grerd, d02 b ‘omhthew
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