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I. IDENTITY OF RESPONDENT
Respondent Safeco Insurance Company of Illinois, Defendant in
the trial court and Appellant in the Court of Appeals, asks that this Court
deny review because the Court of Appeals decision is not in conflict with
any decisions of the Supreme Court or Court of Appeals and because this
case presents no substantial issue of public interest that requires Supreme
Court review.
II. COURT OF APPEALS DECISION
In a published decision numbered 39323-9-1I, the Court of
Appeals, Division II, reversed the trial court’s summary judgment order
that required Safeco to reduce its personal injury protection (PIP) offset by
a pro rata share of Weismann’s attorney fees, and rejected the contention
that Division II’s directly controlling Young v. Teti’ decision has been
impliedly overruled by the Supreme Court decision in Hamm v. State
Farm Mutual Automobile Insurance Co.’:
Safeco asserts that the trial court erred in granting summary
judgment in favor of Weismann because this court’s
decision in Young v. Teti, 104 Wn.App. 721, 16 P.3d 1275
(2001), held that no common fund is created where an
injured person recovers both PIP benefits and a Hability
award from the tortfeasor’s insurance company. Weismann

asserts that the trial court properly granted summary
judgment in her favor because our Supreme Court’s

' Young v. Teti, 104 Wn.App. 721, 16 P.3d 1275 (2001)

* Hamm v. State Farm Mutual Automobile Insurance Co., 151 Wn.2d 303, 88 P.3d 395
(2004)



1.b.

1.a.

decision in Hamm v. State Farm Mutual Automobile
Insurance Co., 151 Wn.2d 303, 308, 88 P.3d 395 (2004),
impliedly overruled Young. We hold that Hamm is
distinguishable from Young and that Youmg controls the
outcome of this appeal. Accordingly, we reverse the trial
court’s summary judgment order and remand for entry of
summary judgment in favor of Safeco.’

1. ISSUES REGARDING REVIEW

Under Young v. Teti, because no common fund is created when
recovery is obtained from the tortfeasor’s insurer, the insurer does
not have to pay a share of attorney fees when offsetting the PIP
benefits paid. Weismann obtained PIP benefits and a recovery
from Safeco, the tortfeasor’s insurer. Did the Court of Appeals
decision conflict with Washington law when it held that Safeco did
not have to pay Weismann a share of attorney fees?

The Court of Appeals rejected the arpument that Young was
impliedly overruled by Hamm v. State Farm, In Hamm, which did
not mention Young, PIP benefits were extended under the insured’s
own insurance policy and the collateral source rule applied to those
benefits. But in Young, PIP benefits were extended under the
tortfeasor’s insurance policy such that the collateral source rule did
not apply. Given those differences, does Young remain good law
such that there is no conflict between the Court of Appeals
decision here and Hamm?

Because its time is limited, the Supreme Court must determine if a
case presents an issue of substantial public interest and if that issue
should be determined by the Supreme Court. Three Court of
Appeals decisions have now consistently held that no common
fund is created when an injured party receives PIP benefits from a
tortfeasor’s policy*, and no Supreme Court decision contradicts
that holding. Given that uniformity of law, should review be
denied?

* Weismann v. Safeco Insurance Company of HHlinois, 157 Wn.App. 168, 236 P.3d 240,
241 (2010). A copy of the Court of Appeals decision is attached as Appendix A,

* Young, 104 Wn.App. 721; Matsyuk v. State Farm Fire & Casualty Co., 155 Wn. App.
324,229 P.3d 893 (2010); the present case Weismann v. Safeco Ins. Co. of llinois, 157
Wo.App. 168, 236 P.3d 240 (2010)



IV. STATEMENT OF THE CASE
On July 22, 2005, a vehicle covered under Darlene Kangas® Safeco
auto policy, driven by Ms. Kangas, struck a motorized wheelchair
operated by Karen Weismann, in Clark County, Washington.” The
automobile collision with the motorized wheelchair caused injuries to Ms.

Weismann.®

Following the collision, Ms, Weismann received no fault personal
injury protection (PIP) insurance benefits for $9,012.95 in medical bills
under Ms. Kangas® Safeco policy.” She also sought additional damages
against Ms. Kangas for the injuries under the liability provision of Ms.
Kangas’ auto policy with Safeco.

On May 16, 2008, during ongoing settlement negotiations between
Weismann and Safeco, Safeco’s adjuster advised Weismann that the
amount Safeco would pay Weismann in settlement of her claim against
Kangas would be offset by $9,012.95, the amount of PIP benefits received
by Weismann, without reduction of the offset by a proportionate share of

Weismann’s attorney fees and costs.! Weismann alleged such a reduction
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was required under Washington law.” Safeco answered that, specifically
under Young v. Teti, no such reduction was required. °

On May 21, 2008, Weismann and Safeco entered into an
agreement to settle Weismann’s claim against Ms, Kangas for a total value
of $44,521.19, with Safeco taking an offset of the entire PIP amount,
$9,012.95, and paying Weismann and her attorney the difference,
$35,508.24."!

Thereafter, Weismann and Safeco agreed that Weismann reserved
the right to bring an action against Safeco to determine whether Safeco is
required to reduce its offsets for PIP payments by a proportionate share of
attorney fees and costs,'> Weismann filed suit the following month.

Weismann filed for summary judgment and requested the trial
court to rule that Young was impliedly overruled by Hamm.'* Safeco also
filed a cross motion for summary judgment asking for a ruling confirming
its rejection of Weismann’s demand for pro rata fees was appropriate
under existing law, and dismissing claims against Safeco for violation of

the Insurance Fair Conduct Act.”® The trial court denied Safeco’s motion

’CP 74
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and granted Weismann’s summary judgment; entered judgment against
Safeco for a proportionate share of fees and cost; and refused to dismiss
the bad faith claims.'®

As discussed above, the Court of Appeals, reversed the trial court’s
order, and in doing so the Court of Appeals (1) recognized that Young v.
Teti'” held that an offset was not reguired because no common fund is
created when an injured person recovers both PIP benefits and a liability
award from the tortfeasor’s insurer, and (2) rejected the contention that the
Supreme Court decision in Hamm v. State Farm Mutual Automobile
Insurance Co., had impliedly overruled Young. 18

V. ARGUMENT

Under RAP 13.4(b), the Supreme Court accepts review only when
the decision concerns a significant constitutional question, there is a
conflict with a decision of the Supreme Court or Court of Appeals, or if
there is an issue of substantial public interest that should be determined by
the Supreme Court,

Review should be denied because none of those circumstances
exist here. Weismann asserts no constitutional issue. This decision is not

in conflict with any decision of the Supreme Court or Court of Appeals,

'° CP 202-206; Also, per CR 54(b) and RAP 2.2(d), the trial court expressly determined
there is no just reason to delay an appeal of the final judgment. CP 388-389

7104 Wn.App. 721, 16 P.3d 1275 (2001)

' Appendix A: Court of Appeals Decision



and this case does not present an issue of substantial public interest that

should be determined by the Supreme Court.
A. Review Should Be Denied Because This Decision Is Not In
Conflict With Any Decisions Of The Supreme Court Or Court
Of Appeals
There is no need for review of this decision because it is in accord
with established Washington law as it is consistent with two other recent
Court of Appeals decisions and as it is not in conflict with any decision of

the Supreme Court.

1. Review should be denied because the decision is not in
conflict with any Court of Appeals decision

In 1998, the Washington Supreme Court in Mahler v. Szucs,”
applied the common fund doctrine to hold that when an insurance
company recouped PIP payments it made to its own insured from an
award recovered from the tortfeasor that the insurer had to reduce its
recoupment amount by a proportionate share of the insured’s litigation
costs in collecting the award against the tortfeasor.”® Since the 1998
Mahler decision, three reported Court of Appeals decisions, including the
decision at issue here, have consistently held that no common fund is
created when an injured party receives PIP benefits from a tortfeasor’s

policy, and the insurer is not required to pay a pro rata share of the injured

2135 Wn.2d 398, 957 P.2d 632, 966 P.2d 305 (1998)
2 Mahler, 135 Wn.2d at 405, 426-427



person’s attorney fees when an award is offset by PIP payments from the
tortfeasor’s policy.

This rule was first articulated in the 2001 Division II case, Young
v, Teti?' In Young, Allstate insured the driver, Teti, who caused an
accident that injured his passenger, Young. Young obtained PIP benefits
from Teti’s insurer, Allstate, and also sued Teti for negligence. Allstate
paid $9,386 in benefits to Young under Teti’s PIP coverage.22 Young
obtained a jury verdict of $20,000 that included a double recovery of her
medical expenses and wage loss that had already been paid by Allstate
under Teti's PIP coverage.23

When Teti sought to offset the Allstate payments, the trial court
allowed the offset, but, citing to Makler,* held that the offset had to be
reduced by a pro rata share of Young’s attorney fees and costs.?

The Court of Appeals, however, distinguished Mahler and allowed
a full offset for the $9,386 that had been paid in PIP without any reduction
for pro rata attorney fees.?

The Court of Appeals held that Young, the injured passenger,

received PIP payments, not from her own insurer, as in Mahler, but rather

1 104 Wn.App. at 721

2 Young, 104 Wi App. at 723

231’01,m_g, 104 Wn. App. at 723

135 Wn.2d 398, 957 P.2d 632 (1998).
* Young, 104 Wn.App. at 723-724,

* Young, 104 Wa.App. at 725-727.



from the tortfeasor’s insurer.”’ Further, it held that since the tortfeasor’s
insurer did not benefit from the litigation brought by the passenger,
Mahler did not apply, and the insurer did not need to share in the litigation
costs.”® Moreover, the Young Court recognized that the lawsuit did not
create a common fund which benefited the tortfeasor’s insurer, Allstate,

and recognized that the situation was different from that present in

Mahler:

Young, the injured plaintiff, initially received PIP payments, not
Jrom her own insurer, a5 in Mahler, but rather from the tortfeasor’s
insurer.  Thus, when Young sued the tortfeasor, Teti, and
recovered, she did not create a fund to benefit, or to reimburse,
anyone other than herself,

Rather than reimbursing Allstate, the proposed $9,386 offset
simply relieved Allstate and Teti from having to pay Young again
for the same $9,386 medical expenses and lost wages that it had
already paid Young under Teti’s PIP coverage.

Unlike Mahler, Young’s litigation against Allstate’s insured
produced no additional party from whom Allstate could recoup any
money. Thus, Mahler awards are inappropriate here, where an
injured, faultless third person recovers only from the insured
tortfeasor, rather than also from the injured party’s own insurer.
We hold that Makler does not apply here and that Teti’s offset

should not have been reduced by Young’s attorney fees and
costs,”

27 Young, 104 Wn, App. at 725,
2 Young,104 Wn.App. at 725.

» Young, 104 Wn. App. at 725-27 (footnotes omitted)(emphasis original).



The same result was recently reached by Division I of the Court of
Appeals in the Matsyuk v. State Farm Fire & Casualty case.”® In Matsyuk,
State Farm insured the tortfeasor, Stremditsky, who caused injury to his
passenger, Matsyuk. State Farm paid Matsyuk $1,874 under the
tortfeasor’s PIP policy as the policy provided Matsyuk PIP benefits as an

additional insured:

Olga Matsyuk and Omelyan Stremditskyy were in a car
accident. Stremditskyy, the driver, was at fault and
Matsyuk, the passenger, was injured. State Farm Fire &
Casualty Company insured Stremditskyy's vehicle,
including liability coverage and personal injury protection
(PIP). PIP coverage was available to Matsyuk as an
occupant in Stremditskyy's vehicle, making her an
additional insured even though she was not named in the
policy. State Farm paid Matsyuk $1,874 under the PIP

coverage.”!

State Farm settled Matsyuk’s claim against its insured — taking an
offset for the $1,874 it had paid Matsyuk and declining to pay a pro rata
share of attorney fees for taking that offset - and Matsyuk sued State Farm
claiming bad faith, conversion, breach of contract, and violation of the
Consumer Protection Act.”

Consistently with the precedent established in Young, the Matsyuk

Court ruled for the insurer, holding that no common fund was created and

0155 Wn.App. at 324. Matsyuk initially petitioned for direct review Supreme Court No,
82819-9 which was denied. Matsyuk has again petitioned the Supreme Court for review
of Division I's decision. That petition has not yet been considered.

3 Matsyuk, 155 Wn.App. at 328

2 Matsyuk, 155 Wn.App. at 328-329



that the insurer had no obligation to pay a pro rata share of the injured

person’s attorney fees:

Matsyuk was injured while riding as a passenger in a car.
She recovered from the at-fault driver's insurance company,
State Farm, under both the personal injury protection and
liability coverages, Matsyuk then sought a pro rata share of
her attorney fees from State Farm. Because Matsyuk's
recovery of both liability and personal injury protection
payments came from the tortfeasor's insurer, no common
fund was created and fee sharing is not appropriate. The
trial court properly granted State Farm's CR_12(b)}(6)
motion to dismiss her claims for attorney fees, breach of
contract, conversion, bad faith, and Consumer Protection
Act, chapter 19.86 RCW, violation and denied her motion
for partial summary judgment on the attorney fees issue.

We affirm. ™
The Court of Appeals in the present case involving Safeco and
Weismann likewise found that when PIP payments were made by the
tortfeasor’s insurer, no common fund was created and no fee sharing was
required.”* The reasoning and results are fully consistent between the
Matsyuk case, the Young case, and this present decision involving Safeco
and Weismann. Because there is no conflict between the Court of Appeals

decision here and the only other two Court of Appeals decisions that

address the same issue, Supreme Court review should be denied.

» Matsyuk, 155 Wn.App. at 327-328
* Appendix A: Weismann at pages 1-2, 5-9
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2. Review should be denied because the decision is not in
conflict with any decision of the Supreme Court

The absence of any conflict between this decision and any decision
of the Supreme Court is demonstrated by (1) the lack of any Supreme
Court decision overruling the Young decision, by (2) the critical
distinction between situations where payment is made by the tortfeasor’s
insurer as opposed to situations where the injured person receives PIP
benefits under his or her own insurance policy, and by (3) the analysis
offered by the Court of Appeals in the Young case, the Matsyuk case, and
the present case which all considered and rejected the contention, now
made by Weismann, that those decisions are contrary to Supreme Court
cases.

First, it is important to note that no Washington Supreme Court
case has cver held that a common fund was created and fee sharing was
required in a situation, as here (and as in Young and Matsyuk), where both
PIP and liability payments were made by the tortfeasor’s insurer. For
example, in Matsyuk, the Court of Appeals noted that “Young was decided
before Winiers and Hamm and not expressly overruled by either.”*

Second, contrary to Weismann’s contentions, there is no implied

conflict between any Supreme Court cases and the decision here because

> Matsyuk, 155 Wn.App. at 332, note 5
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there is a critical distinction between situations where PIP payment is
made by the torteasor’s insurer, as opposed to situations where the injured
person receives PIP benefits under his or her own insurance policy.

All the cases relied upon by Weismann - Mahler v. Szucs™,
Winters v. State Farm Mutual Automobile Insurance Co.”’, and
partticularly Hamm v. State Farm Mutual Automobile Insurance Co.>® -
involve tortfeasors who were not insured for liability under the same
policy that paid each plaintiff’s PIP benefits. In those cases, when an
ultimate recovery was obtained from the tortfeasor or UIM carrier, or
combination of both, a common fund was created and the insurer was
obligated to pay a pro rata share of expenses when it sought
reimbursement of the PIP benefits it paid earlier.”

By contrast, in this case, because the PIP benefits and the liability
settlement were paid by the Kangas’ insurer, no common fund was
created. The entire fund was created by Safeco, as the insurer for
tortfeasor Darlene Kangas. Safeco directly paid Plaintiff for her medical
expenses on behalf of its insured, Ms, Kangas.

The critical distinction between Young, Matsyuk, and present case,

and Hamm 1s that in Young, Muatsyuk, and the present case the tortfeasor’s

3% Mahler v. Szucs, 135 Wn.2d 398, 957 P.2d 632 (1998).

T Winters v. State Farm, 144 Wn.2d 869, 31 P.3d 1164 (2002).
*® Hamm v. State Farm, 151 Wn.2d 303, 88 P.3d 395 (2004).
¥ Hamm, 151 Wn.2d. at 309-320.

12



liability insurer was the sole source of the recovery, while in Hamm the
injured party recovered PIP and uninsured motorist (UIM) benefits from
her own policy that fully compensated her for all damages, including
duplication of her PIP recovery. The important difference created by that
distinction is the operation of the collateral source rule.

“Under the collateral source rule, a tortfeasor may not reduce
damages, otherwise recoverable, to reflect payments received by plaintiff
from a collateral source, that is, a source independent of the tortfeasor,”
However, the collateral source rule does not apply where the source of the
payments is the tortfeasor or a fund created by him or her to make such
payme:nts.41

For example, in a factually similar case decided before Makler,
Maziarski v. Bair,”® the court noted that the collateral source rule was
inapplicable where the PIP and liability payments were obtained from the

tortfeasor’s insurer:

The collateral source rule provides that a tortfeasor may not
reduce its liability due fo payments received by the injured
party from a collateral source... It applies when payment
comes from a source independent of the tortfeasor... It
does not apply here because, as noted in the text, the
payments in issue here come from the [the tortfeasor)

* Lange v. Raef, 34 Wn. App. 701, 704, 664 P.2d 1274 (1983) (citing Ciminsli v, SCO
Corp., 90 Wn.2d 802, 804, 585 P.2d 1182 (1978).
Id.

* Maziarsid v. Bair, 83 Wn. App. 835, 924 P.2d 409 (1996).

13



Bail;’s PIP coverage, and such coverage is a fund created by
her.*

In a similar case, Lange v. Raef;" the court confirmed that the
collateral source rule does not apply when PTP payments are made by the
tortfeasor’s insurer to the injured plaintiff. The Lange court stated,
“[w]here the source of the collateral payments is the tortfeasor or a fund
created by him to make such payments, however, the collateral source rule
is inapplicable, and such payments may be proven at trial to prevent
double recovery by the injured party from the tortfeasor.”™ In Lange, the
plaintiff passengers received PIP benefits from the tortfeasor’s insurer, and
then brought suit against the insured driver. The court held that, “[t]he
jury therefore could have heard testimony as to the amount of the PIP
payments and received instructions to exclude that amount from its
verdict,

Following the reasoning of this line of cases, none of which have
been overruled, where the PIP payments come from the tortfeasor’s
policy, the collateral source rule does not apply, and thus there is no
“common” fund because the entire fund was created by the tortfeasor,

Because no common fund was created, it follows that there is no

* Maziarski, 83 Wn.App. at 841 1.8 (internal citations omitted).
“ Lange v. Raef, 34 Wn. App. 701, 664 P.2d 1274 (1983).

* Lange, 34 Wn.App. at 704

6 Lange, 34 Wn.App. at 704

14



obligation to pay a proportionate share of attorneys’ fees and costs when
offsetting PIP payments made on the tortfeasor’s behalf.

Moreover, the pro rata fee-sharing logic of cases like Hamm does
not apply in cases where a tortfeasor and her insurer subtract the amount
already paid in PIP from a settlement. The tortfeasor and her insurer are
simply being relieved from paying twice for special damages already paid
under PIP, as illustrated in Young:

Rather than reimbursing Allstate, the proposed $9,386
offset simply relieved Allstate and Teti from having to pay
Young again for the same $9,386 medical expenses and
lost wages that it had already paid Young under Teti’s PIP
coverage.”’

Here, Ms. Kangas created a fund to pay Ms. Weismann’s medical
bills and Ms. Kangas is entitled to credit for payments from that fund, just
as she would be if the payment had come directly from hes, instead of
being made on her behalf by her insurance carrier. Ms. Weismann did not
make any payments towards the fund, nor did any collateral source on Ms.
Weismann'’s behalf. Therefore, the collateral source rule does not apply in
this case.

By contrast, in Mahler, Winters, and Hamm, the PIP benefits came

from the plaintiffs’ insurers and by operation of the collateral source rule,

those plaintiffs were all legally entitled to receive all damages, including

Y7 Young, 104 Wn.App. at 726 (italics original)

15



those paid by PIP, from the tortfeasor. Plaintiffs’ PIP carriers were then
entitled to reimbursement from the total damages.

Accordingly, the reasoning that supported the requirement for fee-
sharing in Hamm, Winters, and Mahler is absent in the present situation,
and there is no conflict between the present case and any of those Supreme
Court decisions, and there is no basis to grant Supreme Court review.

Third, the Court of Appeals panels in the Young case, in the
Maitsyuk case, and in the present case all considered and rejected the
contention now made by Weismann, and unanimously concluded that their
decisions are consistent with Supreme Court cases dealing with the
common fund doctrine.

In Young, the Court of Appeals expressly rejected the contention
that its decision was contrary to the holding in Mahler:

Unlike Mahler, Young's litigation against Allstate's insured
produced no additional party from whom Allstate could
recoup any money. Thus, Mahler awards are inappropriate
here, where an injured, faultless third person recovers only
from the insured tortfeasor, rather than also from the
injured party's own insurer, We hold that Makler does not

apply here and that Teti's offset should not have been
reduced by Young's attorney fees and costs.”

® Young, 104 Wn.App. at 727

16




And the Young court likewise rejected the contention that its
decision was contrary to the reasoning of the Winters Court of Appeals

decision (which was affirmed by the Supreme Court):

Teti unnecessarily attempts to distance himself from our
recent Winters v. State Farm holding that a common fund
for the payment of Mahler expenses could be created from
a third party tortfeasor's liability proceeds and the faultless
insured's UIM award. 99 Wash.App. at 615, 994 P.2d 881.
But we specifically stated in Winters: “Nothing in this
opinion considers or addresses the at-fault PIP insured,” the
position occupied here by Teti. 99 Wash.App. at 611 n. 31,
994 P.2d 881.7

Likewise, the Matsyuk court expressly considered and rejected the
contention that its position was contrary to Hamm, stating: “Matsyulk

contends that the result in this case cannot be reconciled with the

subsequent decision in Hamm. We disagree.”™

Similarly, in the present case, the Court of Appeals also considered
and rejected the contention that Hamm and Winters had overruled Young:

In asserting that Hamm and Winters had impliedly
overruled Young, Weismann fails to recognize that in both
Hamm and Winters, the injured’s insurance company paid
both PIP and UIM benefits, whereas in Young and in the
present case, the fortfeasor's insurance company paid PIP
benefits and a liability award. This is a meaningful
distinction because, unlike the injured's PIP carriers in
Hamm, Winters, and Mahler, the tortfeasor's PIP carriers in
Young and in the present case do not have a third party
against whom they can assert a subrogation ri gh’c.51

Y Young, 104 Wn.App. at 727, note 14
%0 Matsyuk, 155 Wn.App. at 332-333
5 Appendix A, Weismann at pages 8-9

17



The Court of Appeals was correct in each instance. There is no
conflict between this matter and the Supreme Court decisions in Hamm, or
Winters, or Mahler. Accordingly, review should be denied.

B. Review Should Be Denied Because There Is No Issue Of
Substantial Public Interest That Requires Supreme Court
Review
In the absence of a conflict with existing law or a significant

constitutional issue, RAP 13.4(b) provides for review only if a case (1)
presents an issue of substantial public interest and (2) if that issue should
be determined by the Supreme Court. Those criteria are not met here, and
review should be denied.

First, Weismann’s Petition has not identified an issue of substantial
public interest. While that Petition alleges that the Appellate Court
decisions here and in Young and in Matsyuk reduce a class of PIP insureds
to second class citizens, that allegation is wrong, Recipients of PIP
payments made because of their status as passengers or pedestrians are in
the same position as if the tortfeasor paid them directly They pay no
premium, but benefit by virtue of their status as an insured by definition to
receive medical benefits. They are treated differently because their status
is different. It would be inequitable to require that Weismann be made

better off by having Safeco pay a portion of her attorney fees when Ms.

18



Kangas (not Ms. Weismann) purchased a policy that provided Weismann

quick payment of her medical expenses under its PIP coverage without

regard to fault,

As noted in the Matsyuk opinion, a person, like Weismann, who
receives PIP benefits from a driver’s policy is a “third party beneficiary of
the insurance contract, not a party to the contract.” As a third party
beneficiary, Weismann did nothing to create the fund from which she was
paid PIP benefits. And, as the Matsyuk court noted, under Washington law
it is considered inequitable to require attorney fee sharing when the
injured party has not done anything to create the common fund:

None of the equitable considerations behind the fee sharing
rule are present. In order to create an equitable need to
share fees, the common fund must be created entirely by
the efforts of the PIP insured. Winters, 144 Wash.2d at 881,
31 P.3d 1164. Here the PIP coverage was provided under
the tortfeasor's policy and is deemed a fund created by the
tortfeasor. Mazigrski v. Bair, 83 Wash. App. 835, 841 n. 8,
924 P.2d 409 (1996). Because that portion of the fund is
not attributable to the efforts of Matsyuk, it would be
inequitable to award her fees for its recovery.>

Second, this case presents no issue that should be determined by
the Supreme Court because this case, Matsyuk, and Young have created a
clear and consistent jurisprudence holding that no common fund is created

and no fee sharing is required when an injured party receives PIP benefits

5% Maisyuk, 155 Wn.App. at 333
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from a tortfeasor’s insurer. Given that uniformity of law, there is no need
for the Supreme Court to use its limited resources in further considering
the issue and review should be denied.
Respectfully submitted this-ﬁ day of September, 2010.
BARRETT & WORDEN, P.S.

VNCollion/Samidn

M. Colleen Barrett, WSBA # 12578

Gregory S. Worden, WSBA # 24262
Attorneys for Respondent Safeco
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

KAREN WEISMANN, o No. 39323-9-II
Respondent,
V.
SAFECO INSURANCE COMPANY OF  PUBLISHED OPINION
ILLINOIS, a foreign insurance company, ‘
Appeliant.
QUINN-BRINTNALL, J. — Tortfeasor’s insurance conipany, Safeco Insurance Company

of lllinois, appeals a trial court order granting summary judgment in favor of tile injured party,
Karen Weismann; In ﬁits éﬁnﬁﬁaryjﬁdgment order, thé tﬁal cdﬁr’c fouﬁd that .Safecc-n-wa's required N
to reduce its personal injury protection (PIP) payment offset by a pro rata share of Weismann's
attomey fees and costs and that Weismann was entitled to additional attorney fees under Olympic
Steamship Co. v. Centennial Insurance Co., 117 Wn.2d 37, 811 P.2d 673 (1991). Safeco asserts
that the trial court erred in granting summary judgment in favor of Weismann because this
c_ourt’s decision in Young v. Teti, 104 Wn. App. 721, 16 P.3d 1275 (2001), held that no common
fund is created where an injured person recovers botfh PIP benefits and a liability award from the
tortfeasor’s tnsurance company. Weismann asserts that the trial court properly granted sﬁmmary

judgment in her favor because our Supreme Court’s decision in Hamm v. State Farm Mutual
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Automobile Insurance Co., 151 Wn.2d 303, 308, 88 P.3d 395 (2004), impliedly overruled Young.
We hold that Hamm is distinguishable from Young gnd that Young controls the outcome of this
appeal. Accordingly, we reverse the trial court’s summary judgment order and remand for entry
of summary judgment in favor of Safeco.,
FACTS

On July 22, 2005, in Clark County, Washington, Darlene Kangas struck Weismann with
her car while Weismann was operating her motorized mobﬂity device. Pursuant to Kangas’s PIP
_ polic.y,l Safeco paid Weismann $9,012.95 for injuries she sustained in the collision. Weismann
is an “insured” by definition under Safeco’s PIP policy bécaﬁse she was a pedestrian struck by
Kangas’s covered auto. But under Safeco’s liability policy, Weismann is a claimant and is not
an insured. |

On May 16, 2008, during ongoing settlement negotiations between Weismann and
Safeco, Safeco’s adjuster advised Weismann’s counsel that Safeco would offset* Weismann’s
settlement against Kangas by $9,012.95, the entire amount Safeco had paid her in PIP benefits,
" without reducing the offset by a proﬁortionate share of her attorney fees and costs. Weismann
asserted that Washington law required -Safeco to reduce its offset by a proportionate share of her
attorney fees and costs. Safeco responded that Washington law ‘does not require such a

reduction, citing this court’s decision in Young, 104 Wn. App. 721.

' PIP coverage generally provides benefits for the immediate costs of an automobile accident,
including medical expenses and loss of income. Hamm, 151 Wn.2d at 308.

% “An ‘offset’ refers to a credit to which an insurer-is entitled for payments made under one
coverage against claims made under another coverage within the same policy.” Winters v. State
Farm Mut. Auto. Ins. Co., 144 Wn.2d 869, 876, 31 P.3d 1164, 63 P.3d 764 (2001).

2
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On May 21, 2008, the parties agreed that Weismann’s damages were $44,521.19. Safeco
told Weismann that it would offset the entire PIP amount it had paid Weismann, $9,012.95,
without réducing its offset by a proportionate share of her attorney fees and costs, and pay her
- the difference, $35,508.24. On May 30, 2008, Weismann sent notice to Safeco and the Office of
the Insurance Commissioner, elleging that Safeco’s refusal to pay a proportionate share of her
attorncy fees and costs violated the Insurance Fair Conduct Act, ch. 48.30 RCW,

On June 11, 2008, Weismann‘ and Safeco entered an agreement reserving Weismann’s
right to bring an action against Safeco to determine whether it was required to reduce its offset
for PIP payments by a proportionate share of attorney fees and costs. On July 10, 2_008,
Weismann filed her complaint against Safeco in the Clark County Superior Court, | |

On December 16, 2008, Weismann moved for summary judgment, asserting that, under
Hamm, Safeco was required to reduce its PIP offset by a proportionate share of attorney fees and
costs as a matter of law. Safeco filed a cross motion for summary judgment, asserting that
Young was still controlling law and our Supreme Cburt’s decision in Hamm did not overrule it.

* The trial court ruled in Weismann’s favor, finding that Young was no-Jonger controlling
under our Supreme Court’s decisions in Hamm and Winters v. State Farm Mutual Automobile
Insurance Co. 144 Wn.2d 869, 31 P.3d 1164, 63 P.3d 764 (2001). Weismann moved for
attorney fees under Olympic Steamship, 117 Wn.2d 37, The trial court’s swmmary judgment
order required Safeco to reduce its PIP offset by one-third for attorney fees and costs, and it
awarded Weismann an additional $6,360 for attorney fees and costs under Olympic Steamship.

Safeco timely appeals the trial court’s summary judgment order.
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ANALYSIS

Safeco contends that the trial court etred in requiring it to reduce its PIP offset by a pro

" rata share of Weismann’s attorney fees and costs because, under this court’s decision in Young,

no common fund is created where an insured recovers both PIP benefits and a liability award
from the tortfeasor’s insurance company. Weismann responds that such a reduction is necessary
under our Supreme Court’s decision in Hamm, 151 Wn.2d 303, asserting that Hamm hﬁd
impliedly overruled Young. Because the facts in Young are distinguishable from Hamm, and our
Supreme Court did not.impliedly overrule Young, Young controls. Accordingly, we hold that the
trial court erred in granting Weismann’s motion for summary judgment and reverse and remand
for entry of summary judgment in favor of Safeco.’

We review a grant of summary judgment de novo, engaging in the same inquiry aé the
trial court. Amalgamated Transit Union Local 587 v. State, 142 Wn.2d 183, 206, 11 P.3d 762,
27 P.3d 608 (2005). Summary judgment is proper where there are no genuine issues of material
fact and the moving party is entitled to judgment as a matter of law. CR 56(c); Amalgamated
Transit, 142, 'Wn.é‘d‘ at206.

Under the American rule on fees in civil cases, which Washington follows, civil litigants
are responsible fbr paying their own attorney fees and costs absent specific statutory authority,
contractual provision, or recognized grounds in equity. Wagner v. Foote, 128 Wn.2d 408, 416,

908 P.2d 884 (1996). The common fund docirine is an exception to the American rule on civil

3 Shortly before hearing oral arguments in this appeal, Division One of this court issued its
opinion in Maisyuk v. State Farm Fire & Casualty Co., 155 Wn, App. 324, 229 P.3d 893 (2010).
Matsyuk is in accord with our decision here and similarly held that Young remains controlling -
authority after Hamm such that no comumon fund is created when an injured party recovers both
PIP benefits and a liability award from the tortfeasor’s insurance company.

4
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fees and applies in cases “where litigants preserve or create a corﬁmon fund for the benefit of
others as well as themselves.” Mahler v. Szucs, 135 Wn.2d 398, 427, 957 P.24 632, 966 P.2d
305 (1998).

In Mahler, an insurance company sought reimbursement for PIP payments it had made to
the injured after the injured recovered an award against the tortfeasor. 135 Wn.2d at 404-05.
Our Supreme Court first determined that the insurance company had a right to recoup its PIP
payment against the injured’s recovery under general principles of subrogation;

Subrogation is an equitable doctrine the essential purpose of which is to provide

for a proper allocation of payment responsibility. It seeks to impose ultimate

responsibility for a wrong or loss on the party who, in equity and good

conscience, ought to bear it.
Mahler, 135 Wn.2d at 411,

In the insurance context, the “doctrine of subrogation enables an insurer
that has paid an insured’s loss pursuant foa pollcy . to recoup the payment from

the party responsible for the loss.”

Mahler, 135 Wn.2d at 413 (alteration in original) (quoting Elaine M. Rivaldi, dpportionment of

Recovery Between Insured and Insurer in a Subrogation Case, 29 Tort & Ins. L.J. 803, 803

(1994)).

But our Supreme Court also held that before the insurance company could recoup its PIP
payments, it bad to reduce any recoupment amount by a proportionate share of the injured’s
litigation costs in collecting her award against the tortfeasor. Mahler, 135 Wn.2d at 405. The
Mahler court thus applied the common fund doctrine where an insured’s litigation had generated

a fund of money paid by the tortfeasors that would compensate both the insured for her damages
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and the insurer for its previous PIP payments.* Thus, where both an insured and insurer benefit
from the insured’s litigation, each is obligated to pay a proportionate share of the attorney fees
and costs incurred to generate the common fund.

In Young, the injured plaintiff received PIP payments from the tortfeasor’s insurance
company as a third party beneficiary to the policy and later recovered damages against the
tortfeasor, which the tortfeasor’s insurance company paid. 104 Wn. App. at 723, This court held
that the Mahler fee-sharing rule did not apply in this context, reasoning that

Young, the injured plaintiff, initially received PIP payments, #ot from her own

insurer, as in Mahler, but rather from the tortfeasor’s insurer. Thus, when Young

sued the tortfeasor, Teti, and recovered, she did not create a fund to benefit, or to

reimburse, anyone other than herself. Young's jury verdict increased Teti’s, and

liis insurer’s, financial obligation to Young.

Young, 104 Wn. App. at 725 (footnote omitted).

Because Young’s litigation did not create a common fund benefitting the insurer, this

court held that the tortfeasor’s insurance company could offset its liability award by its earlier

PIP payment to Young without deducting a pro rata share of Young’s attorney fees and costs.

‘Weismann does not appear to contend that the facts in Young are distinguishable from the facts

* Although the Mahler court held that the insurance company had to reduce its reimbursement of
PIP payments by a proportionate share of the injured’s attorney fees and costs based 'on language
in the injured’s insurance policy, later cases make clear that the Mahler fee-sharing rule is based
in equity and, thus, does not depend on specific language in an insurance policy. See Hamm, 151
Wn.2d at 310-11 (“Winters clarified that the pro.rata sharing rule articulated in Mahler is based
on equitable principles, not specific policy language.” (citing Winters, 144 Wn.2d at 878-79)).

6



© No. 39323-9-11

presented in this appeal,® but she asserts that Young is no longer good precedent following our
‘Supreme Court’s decisions in Winters and Hamm. We disagree.

In Wim‘érs, the injured received PIP payments from her own insurance company and later
sought recovery fo.r her injuries against the tortfeasor. 144 Wﬁ.2d at 873. Because the
tortfeasor’s liability covefage did not fully corﬁpensate her for her injuries, Winters also filed a
claim under her insurance company’s underinsured motorist (U[M)6 policy. Winters, 144 Wn.2d
at 873. Our Supreme Court held that Winters’s insurahce company was entitled to offset its UI.M
‘award by its eatlier PIP payment but that it had to reduce its offset by a proportionate share of
Winters’s litigation costs. . Winters, 144 Wn.2d at 883, The Winters court reasoned that this
reduction was necessary because Winters’s litigation against the. tortfeasor and her own
insurance company in its UIM capacity created a common fund that benefitted bofh her and her
insurance company in its PIP capacity. 144 Wn.2d at 883.

In reaching its decision, our Supreme Court first noted that UIM payments are treated as
if made by the tortfeasor. Winters, 144 Wrn.2d at 880 (citing Jain v. State Farm Mut. Auto. Ins.
Co., 130 Wn:2d 688, 695; 926 P.2d 923 (1996)).” Our Supreme Court stated;

In cases where the tortfeasor has adequate insurance, the common fund
created by a PIP insured consists entirely of proceeds recovered from the
tortfeasor’s liability carrier, who stands in the shoes of the tortfeasor. Thus, the
payments are treated as if the tortfeasor made them.

On the other hand, when a PIP insured creates a common fund from
liability payments and UIM benefits, the common fund combines liability

3 ‘Although, unlike in Young, Safeco’s PIP policy defines Weismann as an “insured” rather than
as a third party beneficiary, this is not a meaningful distinction because Weismann, like Young,
was not a party to the tortfeasor’s insurance contract and received benefits from the PIP policy
because the tortfeasor had contracted with her insurance company for PIP coverage.

UM is used as an acronym for both underinsured and uninsured motorist coverage.
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proceeds from the tortfeasor’s insurance carrier and UIM proceeds from the
insured’s underinsured motorist cartier.

. . . These pooled funds became the common fund from which the PIP
. insurer was able to recoup payments it had made.

Winters, 144 Wn.2d at 880-81.

In Hamm, our Supreme Court extended the equitable fee-sharing rule articulated in
Winters to a case where the injuréd recovered both PIP benefits and UIM benefits from her
insurance company. 151 Wn.2d at 306. In determining that a common fund was created where
the injured recovered both PIP and UIM benefits from her own insurance company, our Supreme
Court noted, as it did in Winters, that “[fjor purposes of UIMléoverage, the insurance carrier is
said to stand in the shoes of the fortfeasor, and payments mad.e by the UIM catrier are treated as
if they were made by the tortfeasor.” Hamm, 151 Wn,2d at 308 (citing Britton v. Safeco Ins, Co.

"of Am., 104 Wn.2d 518, 529, 707 P.2d 125 (1985); Winters, 144 Wn.2d at 880).

Our Supreme Court further ﬁoted that had Hamm purchased PIP and UIM coverage from
separate insurance companies, the PIP carrier would plearly benefit from Hamm’s UIM award
‘and, thus; the PIP carrier would have to share in Hamm?’s litigation costs against the UIM carrier
in order to recoup its PIP payment. In applying thé common fund doctrine where the injured
putchased both PIP and UIM coverage from the same insurer, our Supreme Court reasoned that
““[t]he insured should not be worse off simply because he or she purchased two coverages from
the same insurer.’” Hamm, 151 Wn.2d at 315 (alteration in original) (quoting Winters, 144
Wn.2d at 882).

In asserting that Hamm and Winters had impliedly overruled Young, Weismann fails to
recognize that in both Hamm and Winters, the injured’s insurance company paid both PIP and
UIM beneﬁté, whereas in Young and in the present case, the fortfeasor’s insurance company paid

8
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PIP benefits and a liability award. This is a meaningful distinction because, unlike the injured’s
PIP camriers in Hamm, Winters, and Mdkler, the tortfeasor’s PIP carriers in Young and in the
present case do not have a third party against whom they can assert a subrogation right. See
' Mahler, 135 Wn.2d at 419 (““No right of subrogation can arise in favor of an insurer against its
own insured since, by definition, subrogation exists only with respect to rights of the insurer
against third persons to whom the insurer owes no duty.”” (quoting Stetina v. State Farm Mut.
| Auto. Ins. Co., 1.96 Neb. 441, 243 N.W.2d 341, 346 (1976)).”
Where an injured collects PIP benefits from the tortfeasor’s insurer and lafer sues the
tortfeasor, the PIP carrier stands in no better position because of the injured’s litigation efforts
- and no common fund is created. Thus, instead of operating as a reimbursement from the
tortfeasor, for which the insured_’s PIP carrier mﬁst share in litigation expenses, the offset taken

| here and in Young ﬁmc‘rion to prevent the injured from receiving a double recovery. See Young,
104 Wn. App. at 726 (“Rather than reimbursing Allstate, thé . . . offset simply relieved Allstate
and Teti from having to pay Young again for the same . . . medical expenses and lost wages that
it 'had alfeady paid Yoiing under Teti’s PIP coverage;;’);‘;s'e'e also-Lange v, Raef, 34 Wn. App. -
701, 704, 664 P.2d 1274 (1983) (“Where the source of the collateral payments is the tortfeasor or
a fund created by him to make such payments, . . . such payments may be proven at trial to
prevent double recovery.”), |

Because our Supreme Court has not overruled Young, and because Young controls here,

the trial court erred in granting Weismann’s summary judgment motion. Additionally, because

7 Stated differently, when an injured must litigate to recover benefits from her own insurance
company to. whom she had been paying premiums, the equitable fee-sharing rule is triggered.
But when an injured litigates to recover benefits from the tortfeasor’s insurance company, to
whom she has not been paying premiums, the equitable fee-sharing rule of Hamm and Winters
does not apply. '

9
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Weismann had received the full benefit of Safeco’s insurance policy, the trial court erred in
finding she was entitled to attorney fees under Olym;m‘c Steamship. 117 Wn.2d at 54 (“An
insured who is compelled to assume the burden of legal action to obtain the lbeneﬁt of its
insurance contract is entitled to atiorney fees.”). Because the rec;ord conclusively establishes that
Safeco was not required to reduce its PIP offset by a pro rata share of Weismann’s attorney fees
and costs, we reverse the triai court’s summary judgment order in favor of Weismann and
remand for entry of surnrhary judgment in févor of Safeco.
ATTORNEY FEES | |

Weismann requests attorney fees under RAP 18.1 aﬁd Olvmpic Steamship. For the

reasons we stated above, we deny Weismann’s request for attorney fees on appeal.

DT

Reversed and remanded.

QUINN-BRINTNALL, J.
We concur:
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