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L IDENTITY OF THE RESPONDING PARTY
The Respondent State of Washington (“State”) provides this
. response to the amicus curiae memorandum of the four identified tribes
(collectively, the “Amici Tribes™) and to the portion of Respondent’s
supplemental brief raising new jurisdictional issues.
IL INTRODUCTION
The State’s Supplemental Brief described Washington’s 1963
assumption of partial nonconsensual criminal juriédiction over Indian
crimes within Indian country and explained why the Maryhill site is
included. ‘The State broadly assumed criminal jurisdiction within Indian
country, but enacted specific limitations on that assumption of jurisdiction.
Criminal jurisdiction was not asserted over Indian crimes that take place
on “tribal lands™ or “allotted lands™ that are located “within an established
Indian reservation and held in trust by the United States or subject to a
restriction against alienation imposed by the United States.”
RCW 37.12.010.!
Application of this statute is straightforward. Assuming the Maryhill
Treaty Fishing Access Site is Indian cduntry, the State’s Indian country

criminal jurisdiction applies to crimes occurring at the site for two reasons.

! State jurisdiction over crimes involving Indians within Indian country is often
referred to as Public Law 280 (“PL 280”) jurisdiction in reference to the federal law
ceding to states the ability to assert such jurisdiction. See Pub. L. No. 83-280, 67 Stat.
588 (1953).



First, it is not the established reservation of any tribe. Second, even if
considered the collective reservation of the four tribes utilizing the land
for off-reservation fishing activity, it is not restricted allotted land or land
held in trust for any tribe. Id.

The Amici Tribes’ statement of interest bypasses this straightforward
statutory analysis by observing that the Maryhill site is managed by the
federal government to fulfill treaty obligations. They then conclude the
site is, “by definition,” an Indian reservation for purposes of
RCW 37.12.010. That is incorrect. The treaty right being supported is a
right to conduct off-reservation fisheries. The federally owned lands
administered for this purpose replace off-reservation fishing sites
inundated by Columbia River dams that were formerly utilized by the four
tribes.

More germane to the application of RCW 37.12.010 is the character
of the property. Then, as now, the off-reservation fishing access sites
were never a part of any tribe’s established reservation. Then, as now, the
off-reservation fishing acéess sites were owned in fee by the federal

government or private landowners, and were neither held in trust for any



tribe nor restricted allotments held for any individual Indian.> Considering
these characteristics of fhe land, both RCW 37.12.010 and this Court’s
prior holding in State v. Cooper, 130 Wn.2d 770, 928 P.2d 406 (1996),
make it clear that the Maryhill site is not excluded from the State’s
criminal jurisdiction.

The Amici Tribes also claim that State jurisdiction over Indian
crimes will affect their “ownership interests and sovereign powers.”
These assertions shed no light on the application of RCW 37.12.010. In
any event, the first of these claims is without any basis because the lands
are not trust lands held for any of the tribes; they are lands owned in fee by
the federal government and administered for the exercise of off-
reservation treaty fishing rights by four Tribes. The second of these
claims is undermined by the Amici Tribes’ own brief on page 18 where
they recognize that tribes have jurisdiction over their members within
lands covered by RCW 37.12.010. In other words, the State’s exercise of
- jurisdiction under RCW 37.12.010 does not limit or impede the Tribes’
jurisdiction over their members. See State v. Schmuck, 121 Wn.2d 373,

395-96, 850 P.2d 1332, 1343-44 (1993) (suggesting that PL, 280 did not

2 See, e.g., United States v. Winans, 198 U.S. 371, 25 S. Ct. 662, 49 L. Ed. 1089
(1905) (treaty-reserved fishing rights include the right of access to off-reservation usual
and accustomed places, even when access points were patented by the federal
government to private owners). Some of the access sites were acquired by the federal
government from private citizens.



divest Indian tribes of their sovereign powers to punish their members for
violations of tribal law).

With regard to the Amici Tribes’ legal arguments concerning
Title IV of the 1968 Indian Civil Rights Act (ICRA)?, this federal law did
not affect the State’s preexisting assumption of PL 280 jurisdiction. As
shown below, ICRA’s provisions preserve preexisting assumptions of
State jurisdiction. Washington’s 1963 assertion of partial nonconsensual
jurisdiction, and the corresponding federal cession of jurisdiction, was
fully formulated in 1963. RCW 37.12.010 constrains the type of land over
which the State’s Indian country jurisdiction is asserted, not the point in
time when such land might be identified as Indian country.

III. ARGUMENT

A Preexisting State Assertions of Public Law 280 Jurisdiction
Like Those Found in RCW 37.12.010 Were Preserved by the
1968 Indian Civil Rights Act

In 1968, Congress amended Public Law 280 and modified the
consent it provided to states choosing to assert jurisdiction within Indian
country.* Thereafter, states “not having jurisdiction over criminal offenses

committed by or against Indians” within Indian country could opt into the

> Pub. L. 90-284, 82 Stat. 79 (1968).

4 Section 2 of PL 280 mandated state jurisdiction over Indian country in six
states (hereinafter the “mandatory” states). Section 7 provided all other states the option
of asserting such jurisdiction (hereinafter the “optional” states). The jurisdiction
provided to the mandatory states was not altered by the 1968 amendment, but ICRA did
allow for the first time for all states — mandatory or optional — to retrocede jurisdiction
back to a tribe upon request, contingent on federal approval. See 25 U.S.C. § 1323(a).



jurisdictional framework only with “the consent of the Indian Tribe
occupying the particular Indian country or part thereof which could be
affected by such assumption....” 25 U.S.C. § 1321.

As of 1968, only a few states, including Washington, had asserted
nonconsensual jurisdiction over Indian country as authorized in Public
Law 280.° The 1968 federal legislation modifying Public Law 280
recognized this fact and expressly preserved the jurisdiction previously
asserted by those states. 25 U.S.C. § 1323(b) repealed the federal
government’s consent for states to assume jurisdiction over Indian country
without tribal consent, but provided that “such repeal shall not affect any
cession of jurisdiction made pursuant to such section prior to its repeal.”
At that time, Washington had already taken the necessary steps to perfect
its assertion of PL 280 jurisdiction over parts of Indian country.
Washington v. Confederated Bands & T ﬁbes of the Yakima Indian Nation,
439 U.S. 463, 502, 99 S. Ct. 740, 58 L. Ed. 2d 740 (1979) (affirming
Washington’s partial assertion of PL 280 jurisdiction and describing it as
“allowing scope for tribal self-government on trust or restricted lands”

within a tribe’s established reservation while asserting nonconsensual

3 See Hearing on H.R. 15419 and Related Bills before the Subcomm. on Indian
Affairs of the H. Comm. on Interior and Insular Affairs, 90th Cong., 2d Sess. 29
(Mar. 29, 1968) (letter from Harry Anderson, Assistant Secretary of the Interior)
(identifying Idaho, Nevada, and Washington as the only three optional states that had
asserted PL 280 jurisdiction over Indians without tribal consent).



State jurisdiction over all other Indian country). Because the 1968
amendments to Public Law 280 retained the jurisdiction that states had
previously asserted, the breadth of Washington’s assertion of
nonconsensual jurisdiction under Public Law 280 was fully preserved.
1. The text and structure of ICRA’s amendments to Public
Law 280 preserve Washington’s assertion of
nonconsensual Public Law 280 jurisdiction for the
Maryhill property.

Amici Tribes argue that Indian country created after 1968 cannot be
subject to a state’s preexisting assertion of nonconsensual jurisdiction.
That conclusion is not supported by the text and structure of ICRA.

In 1968, 25 U.S.C. § 1321(a) (a section of ICRA) replaced the
federal government’s prior cession of jurisdiction over Indian country with
a new provision requiring tribal consent. The text of this provision
demonstrates that it was intended to apply only to those states that had not
already perfected an assertion of PL 280 jurisdiction. “The consent of the
United States is hereby given to any state not having jurisdiction over
criminal offenses by or against Indians in the areas of Indian country
situated within such state . . . .” 25 U.S.C. § 1321(a) (emphasis added).

This language plainly addresses only those states that had not asserted ;my

PL 280 jurisdiction as of the effective date of ICRA. See State v.

McCormack, 793 P.2d 682, 685-86 (Idaho 1990) (25 U.S.C. § 1321



“specifies that it applies only to states not previously having jurisdiction
over criminal offenses committed in Indian country;” enforcement of post-
1968 increase in penalty did not require tribal consent) (emphasis in
original). Washington asserted criminal jurisdiction over Indian country
in 1963, and thus cannot be described as a “state not having such
jurisdiction.” Accordingly, the language of the statute does not support
the Amici Tribes’ argument that 25 U.S.C. § 1321(a) requires a new
assertion of consensual jurisdiction over Indian country created after 1968.

Section 1323(b) (another section of ICRA) further supports the
State’s position. It declares that the repeal of the federal government’s
consent for states to assert nonconsensual jurisdiction “shall not affect any
cession of jurisdiction” previously made. Washington’s preexisting
| assumption of PL 280 jurisdiction described categories of Indian country,
not specific parcels of land. ICRA preserved this categorical assumption.

The argument that ICRA’s tribal consent provisions apply only to
states that had not assumed jurisdiction over Indian country as of 1968 is
further supported by comparing the consent provisions with other
provisions of ICRA. In 25 U.S.C. § 1323(a), Congress authorized the
United States:

to accept a retrocession by any State of all or any measure

of the criminal or civil jurisdiction, or both, acquired by
such State pursuant to the provisions of section 1162 of



Title 18, section 1360 of Title 28, or section 7 of the Act of

August 15, 1953 (67 Stat. 588), as it was in effect prior to

its repeal by subsection (b) of this section.

(Emphasis added.) The quoted language demonstrates that Congress knew
how to designate which states it intended to be affected by the ICRA
provisions — the quote encompasses both the “mandatory” states set out in
18 U.S.C. § 1162 and 28 U.S.C. § 1360, as well as the “optional” states
under section 7 of Public Law 280. In contrast to the all-encompassing
phrase “any State” used in 25 U.S.C. § 1323(a), Congress used the
narrower phrase “any State not having jurisdiction over criminal offenses”
in25 U.S.C. § 1321(a).® (Emphasis added.)

When Congress uses different words in a statutory scheme, the
court presumes that “Congress acts intentionally and purposely in the
disparate inclusion or exclusion.” Burlington N. & Santa Fe Ry. Co. v.
White, 548 U.S. 53, 62, 126 S. Ct. 2405, 165 L. Ed. 2d 345 (2006)
(internal quotations omitted); In re Forfeiture of One 1970 Chevrolet
Chevelle, 166 Wn.2d 834, 842, 215 P.3d 166 (2009) (“When the
legislature uses different terms,” the court deems “the legislature to have
intended different meanings.”). The differing statutory language quoted

above demonstrates that Congress intended the tribal consent provisions in

25 U.S.C. §1321(a) to apply only to states that had not yet asserted

§ See also 25 U.S.C. § 1322(a), which similarly applies to “any State not having
Jurisdiction over civil causes of action.” (Emphasis added.)



jurisdiction as of 1968. The saving clause in 25 U.S.C. § 1323(b) that
preserves the jurisdiction previously asserted by “optional” states, coupled
with Congress’s narrow language in 25 U.S.C. § 1321(a), demonstrates
that Washington State does not need to obtain tribal consent to exercise its
preexisting jurisdiction under RCW 37.12.010, evén for lands that become
Indian country after 1968.

The preservation of preexisting Indian country jurisdiction for any
optional states that had perfected jurisdiction under section 7 of PL 280 is
mirrored in Congress’s treatment of the six “mandatory” states, including
Oregon. Congress directed in 1953 that Oregon “shall have jurisdiction
over offenses committed by or against Indians” in ail areas of Indian
country within that state except the Warm Springs Reservation. Pub. L.
No. 83-280, § 2(a), 67 Stat. 588 (1953), codified as amended at 18 U.S.C.
§ 1162(a); see State v. Jim, 37 P.3d 241 (Or. Ct. App.) (Celilo Indian
Village is not part of the Warm Springs Reservation, thus Oregon has
PL 280 jurisdiction), review denied, 58 P.3d 822 (2002). ICRA did not
alter that jurisdiction. Uhnited States v. Hoodie, 588 F.2d 292 (9th Cir.
1978) (1968 ICRA did not affect PL 280 jurisdiction in Oregon).
Consider how the Amici Tribes’ arguments would work in Washington
and Oregon. Both states have federally ovyned treaty fishing access sites

situated along the Columbia River. Under the Amici Tribes’ reading of



the ICRA amendments, nonconsensual jurisdiction within Indian country
created after 1968 would be preserved in Oregon, but eliminated in
Washington. This disparity in outcomes does not square with the text and
structure of the statute preserving preexisting cessions of nonconsensual
state jurisdiction over Indian country.
2. Legislative history confirms that ICRA’s repeal of the
federal consent for states to assume PL 280 jurisdiction

without tribal consent applies prospectively to those
states that have not already asserted such jurisdiction.

The plain language of ICRA preserves Washington’s assertion of
jurisdiction over Indian country as expressed in RCW 37.12.010.
However, even if there were ambiguity in the statutory language, the
legislative history behind ICRA confirms that Congress intended to limit
its application of 25 U.S.C. § 1321(a) to those states that had not yet
asserted any jurisdiction under PL 280.

The Indian Civil Rights Act was contained within the broader Civil
Rights Act that Congress enacted in H.R. 2516.” A staff report analyzing
the ICRA provisions of H.R. 2516 recognized that Title IV of the bill
(sections 401-406, which were codified at 25 U.S.C. §§ 1321-26) applies
to “states not having jurisdiction over civil and criminal actions in Indian

country within their boundaries . . . .” (emphasis in original). Staff of

7 The multi-year history of legislative proposals leading up to the 1968
enactment of ICRA are detailed in Donald L. Burnett, Jr., An Historical Analysis of the
1968 ‘Indian Civil Rights’ Act, 9 Harv. J. on Legis. 557 (1972).

10



H. Comm. on the Judiciary, 90th Cong., Memorandum on H.R. 2516 (as
passed by the Senate on Mar. 11, 1968), reprinted in 114 Cong. Rec.
9609, 9611 (1968). At a House Committee hearing on a companion bill
containing the same language, an attorney representing some tﬁbes that
supported the bill testified that the tribal consent provision “would apply
to those tribes where State jurisdiction has not already been lawfully
extended.” (Emphasis added.) Hearing on H.R. 15419 and Related Bills
before the Subcomm. on Indian Affairs of the H. Comm. on Interior and
Insular Affairs, 90th Cong., 2d Sess. 109 (Mar. 29, 1968) (statement of
Marvin J. Sonosky, Attorney). Several other references within the long
legislative history of ICRA make nearly identical assertions that the law
does not affect states that have already asserted jurisdiction.®

The legislative history shows that Congress understood and intended
that states which had already asserted jurisdiction over Indian country as
of 1968 would not be affected by the ICRA amendments. Because

Washington asserted nonconsensual jurisdiction over much of Indian

¥ See S. Rep. No. 841 (1968), reprinted in Hearing on H.R. 15419 and Related

Bills before the Subcomm. on Indian Affairs of the H. Comm. on Interior and Insular
Affairs, 90th Cong., 2d Sess. at 21 (Mar. 29, 1968) (“Section 303(b) repeals section 7 of
Public Law 83-280, which grants civil and criminal jurisdiction to States, but will not
affect. any cession of jurisdiction to a State prior to its date of repeal.”) (emphasis added);
Hearing on H.R. 15419 at 32 (Mar. 29, 1968) (“The repeal of section 7 of the act of
August 15, 1953 (67 Stat. 588), however, does not affect States which have already
assumed jurisdiction under Public Law 280.”) (emphasis added) (statement of Rep.
Glenn Cunningham regarding H.R. 15122, the relevant portions of which are nearly
identical to 25 U.S.C. §§ 1321-26).

11



country in 1963, as set forth in RCW 37.12.010, that jurisdiction is not
affected by ICRA. The State assumed jurisdiction over categories of land
in Indian country, not specific enumerated tracts of land, and lands within
those categories that become Indian country in Washington after 1968 are
| subject to the State’s preexisting assertion of jurisdiction made pursuant to
RCW 37.12.010.
3. No prior decision of this Court refutes the conclusion

that ICRA preserved Washington’s assertion of
jurisdiction in RCW 37.12.010.

Both the Amici Tribes and Respondent Jim assert that ICRA’s affect
on state PL, 280 jurisdiction was resolved in State v. Cooper, 130 Wn.2d
770, 928 P.2d 406 (1996). However, that opinion confirms that the issue
now raised by Mr. Jim — whether ICRA preserved or limited the State’s
preexisting assertion of nonconsensual jurisdiction over Indian country
established after 1968 — was not decided.

This Court stated that “ICRA did not revoke preexisting state
jurisdiction.” 130 Wn.2d at 780. However, because the land at issue in
Cooper was Indian country prior to 1968, and was also not within the
Nooksack Reservation, the Court declined to address Mr. Cooper’s
argument that establishment of the Nooksack Reservation after the
enactment of ICRA vitiated the State’s 1963 assertion of PL 280

jurisdiction over certain portions of an established Indian reservation. See

12



Cooper, 130 Wn.2d at 780-81 & n.6 (clarifying that the case was resolved
“without deciding” whether ICRA vitiates the State’s nonconsensﬁal
jurisdiction under RCW 37.12.010 for Indian country established after
1968). The issue left unresolved in Cooper is now before this Court.

Following Cooper, this Court had another opportunity to consider
whether JCRA has any impact on the State’s preexisting PL 280
jurisdiction. State v. Squally, 132 Wn.2d 333, 937 P.2d 1069 (1997). The
case involved an Indian crime that took place on land added to the
Nisqually reservation after 1968. Previously, the Nisqually Tribe had
consented to state PL 280 jurisdiction over its reservation. Id at 339.

The Amici Tribes suggest that Squally supports their argument that
ICRA vitiates the State’s assertion of PL 280 jurisdiction under
RCW 37.12.010. However, Squally contains no direct consideration of
whether ICRA vitiated the State’s nonconsensual jurisdiction under
RCW 37.12.010. Nonconsensual jurisdiction under that statute was not at
issue. The issue in Squally was whether the State’s consensual PL 280
jurisdiction over the Nisqually Tribe’s established Indian reservation,
established pursuant to tribal request in 1957, extended to Indian crimes
committed on portions of the reservation acquired later in time. This
Court concluded that Governor Rosellini’s proclamation of State

jurisdiction, following the Tribe’s request, was broad enough to include all

13



Nisqually reservation land whenever acquired. Sgually at 343.°

While Squally does not directly address the ICRA amendments to
Public Law 280, the Court was aware of the argument raised in Cooper
that ICRA might be viewed as a vitiation of preexisting nonconsensual
Jurisdiction over Indian country created after 1968. Squally at 338, n.2.
The Court found significant the historical notes to 18 U.S.C. § 1162
concluding that the 1968 repeal of Section 7’s cession of jurisdiction to
states “does not affect any cession of jurisdiction made pursuant to
section 7 prior to its repeal.” Id Ultimately, this Court held that the
State’s assertion of consensual jurisdiction over the Nisqually reservation
was not specific to property in existence at the time the Nisqually Tribe’s
consent was given and included property added to the reservation after
1968 without the need for additional tribal consent. Squally at 343. The
court concluded that RCW chapter 37.12 was unambiguous in this regard
| and that construing the statute to provide a “piecemeal assumption of

Jurisdiction is a consequence to be avoided.” Id. at 344.

® In 1957, Washington had only asserted consensual PL 280 jurisdiction. Laws
of 1957, chapter 240, § 1. Upon request by a tribe, Washington’s Governor could
proclaim State PL 280 jurisdiction over the Indian country of that tribe. Laws of 1957,
chapter 240, § 2. In 1963, Washington revised its PL 280 jurisdiction and asserted
nonconsensual jurisdiction over all of Indian country except certain portions of a tribe’s
“established Indian reservation.” Laws of 1963, chapter 36, § 1, now codified at
RCW 37.12.010. Additional jurisdiction could be asserted over tribal trust lands and
restricted allotment lands within an established Indian reservation by tribal request and
proclamation of the Governor. Laws of 1963, ch. 36, § 5, now codified at
RCW 37.12.021. Squally at 338. :

14



Accordingly, this Court’s prior decisions are consistent with the
conclusion that ICRA preserved Washington’s assertion of PL 280
jurisdiction over the categories of land described in RCW 37.12.010
wherever located within Washington and without regard to the time it
becomes Indian country.

B. The Amici Tribes’ Summary of the Appellate Case Law
Dealing with RCW 37.12.010 Produces No Analysis Refuting
the State’s Argument That the State Has Jurisdiction Over
Indian Crimes Committed Within the Maryhill Treaty Fishing
Access Site
Section II of the Amici Tribes’ brief purports to reconcile

preexisting appellate cases analyzing RCW 37.12.010 with federal

concepts of Indian country. The State takes no issue with the general
conclusions that can be drawn by this discussion — the breadth of Indian
country is defined by federal statute, as informed by federal common law,
while RCW 37.12.010 is Washington’s expression of jurisdiction over
certain described portions of Indian country.

What the Amici Tribes fail to address is whether the Maryhill site
possesses the attributes described by Washington’s legislature when it
identified specific types of Indian country that are not subject to the

State’s nonconsensual jurisdiction — tribal trust lands or restricted Indian

allotments within an established Indian reservation. The State’s

15



Supplemental Brief demonstrates why none of those characteristics are
present at the Maryhill site.

Following the rationale of United States v. Sohappy, 770 F.2d 816
(9th Cir. 1985), the Maryhill site may be Indian country under the premise
that it is arguably set aside for the use of Indians (in this case four tribes)
@d under the superintendence of the federal government. But Sohappy
does not answer the question of whether Washington’s legislature meant
to use similarly broad conceptions when defining the portions of Indian
country subject to the State’s assertion of PL 280 criminal jurisdiction.
Instead, State law uses different and narrower terms. The assumption of
PL 280 jurisdiction over Indian country made by RCW 37.12.010
excludes only “tribal land” within an “established Indian reservation.” Tt
is reasonable to conclude Washington’s legislature was focused on
individual tribes and their established reservations. The Maryhill site is
not a part of any tribe’s established Indian reservations.'°

Other portions of RCW 37.12 support the concept that
Washington’s legislature did not intend to exclude from the State’s
assumption of PL 280 jurisdiction an off-reservation parcel of federally

owned land used by multiple tribes. For example, RCW 37.12.021

1t is worth noting that the federal regulations governing the Tribes’ use of the
Maryhill site do not allow for residential use. 25 C.F.R. § 247.9(a). A place where
nobody is allowed to live does not comport with common conceptions of a tribe’s
“established Indian reservation.”
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provides a mechanism for a tribe to request consensual jurisdiction where
the State did not otherwise assume jurisdiction. It requires a resolution
from “the majority of any tribe or the tribal council.” This language
contemplates action by an individual tribe with respect to that tribe’s
lands. Similarly, RCW 37.12.070 provides that “[a]ny tribal ordinance or
custom heretofore or hereafter adopted by an Indian tribe, band, or
community . . . shall, if not inconsistent with any applicable civil law of
the state, be given full force and effect in the determination of civil causes
of action pursuant to this section.” This, too, contemplates the application
of a single tribe’s laws.

Aside from the issue of what qualifies as the “established Indian
reservation” of any tribe, RCW 37.12.010 further specifies that reservation
lands excluded from the assertion of PL 280 jurisdiction must be tribal
lands held in trust for the tribe or an allotment subject to a restriction
against alienation. These requirements, and their application to the
Maryhill site, are summarized in Cooper, 130 Wn.2d at 774 n.4:

Because lands held in fee are not lands “held in trust by the

United States or subject to a restriction against alienation

imposed by the United States,” RCW 37.12.010 effected an

assumption of state jurisdiction over fee lands within Indian
reservations. Washington v. Confederated Bands & Tribes

of the Yakima Indian Nation, 439 U.S. 463, 475, 99 S. Ct.
740, 748, 58 L. Ed. 2d 740 (1979).
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The Maryhill site is not land held in trust for any tribe and is not an
Indian allotment. It is land owned in fee by the federal government and
“administered” to provide off-reservation fishing access for the four Amici
Tribes. Pub. L. 100-581, § 401(a), 102 Stat. 2938, 2944 (1988).
Accordingly, even if the Amici Tribes could demonstrate that the Maryhill
site is a sort of collective “established Indian reservation,” the site lacks
the other characteristics that Washington’s legislature prescribed in
RCW 37.12.010. Accordingly, it comes within the State’s assumption of
Jurisdiction over Indian country and does not meet the statutory exception.
C. The Amici Tribes Overlook Limitations on Enforcement

Authority That Will Exist If the State Lacks Criminal
Jurisdiction at Treaty Fishing Access Sites '

The Amici Tribes assert that they have jurisdiction over Treaty
Fishing Access Sites like Maryhill to the extent that they are Indian
country."" The Tribes state that they are “stepping up their efforts to curb
criminal activity at these sites,” Amici Br. at 19, but no record has been
developed regarding the Amici Tribes’ enforcement capacity or activity.

Furthermore, the stepped up tribal enforcement activity amici describe

! The State has not conceded that every Treaty Fishing Access Site is Indian
country or that the Maryhill site is Indian country. Rather, the State has argued that even
if characterized as Indian country, the State has jurisdiction under the PL 280 jurisdiction
asserted by RCW 37.12.010.
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began quite recently, after Mr. Jim received the 2008 citation at issue in

this case.!?

Aside from these practical issues regarding enforcement, the
State’s briefing to the Court of Appeals, at 26-27, explains the legal
limitations on tribal enforcement authofity. Non-Indian spouses of tribal
fishers, and members of the public purchasing fish from tribal harvesters,
frequent these fishing sites.”” But the Amici Tribes’ courts do not have
criminal jurisdiction over non-Indians or people of Indian ancestry who
are not enrolled in a tribe. Oliphant v. Suquamish Indian Tribe, 435 U.S.
191, 208, 98 8. Ct. 1011, 55 L. Ed. 2d 209 (1978); In re Garvais, 402 F.
Sﬁpp. 2d 1219 (E.D. Wash. 2004). Without PL 280 jurisdiction, the

State’s ability to prosecute crimes committed against Indians within Indian

12 Although not in the record, a press release from Columbia River Inter-Tribal
Fish Commission (“CRITFC”) discusses the absence of commissioned officers from
2003 to 2010:

Yakama has not commissioned CRITFC Enforcement Officers since
2003 due to concerns of Yakama’s involvement with CRITFC.
Because of this, CRITFC Enforcement officers cannot cite Yakama
fishers into Yakama courts for violations of Yakama codes.
Approximately 75% of tribal fishers on the Columbia River are citizens
of the Yakama Nation. An August 28, 2009 letter from Washington
State Assistant Attorney General Fronda Woods admits Washington
Department of Fish and Wildlife “has increased its patrols to
compensate for the loss of law enforcement presence that was provided
by CRITFE.”

Sara Thompson, Yakama Nation Tribal Leaders Gather with Tribal Fishers on the
Columbia River to discuss Enforcement Issues (Apr. 26, 2010), available at
http://www.critfc.org/text/press/20100426.html (media contact).

25 C.FR. §247.3(c).
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country would be eliminated. Williams v. United States, 327 U.S. 711,
714, 66 S. Ct. 778, 780, 90 L. Ed. 962 (1946); State v. Larson, 455
N.W.2d 600, 601-02, (S.D. 1990); Nell Jessup Newton et al., Cohen'’s
Handbook of Federal Indian Law § 9.03[1] (2005).

Finally, the present and future enforcement capacity of the Amici
Tribes does not decide the legal issue presented by this case. The meaning
of RCW 37.12.010 is controlled by the text and language of that statute.
The statute assumed PL 280 criminal jurisdiction in 1963, excepting only
those tribal trust or restricted allotment lands within an established Indian
reservation, an exception that does not apply to the Maryhill site.

IV.  CONCLUSION

The Court of Appeals should be reversed with direction to remand

this case to the district court for a trial on the merits.

RESPECTFULLY SUBMITTED this 11th day of April, 2011.

ROBERT M. MCKENNA
Attorney General
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[S. Rept, 841, 80th Cong., first sess.]
PROTECTING THE RIGHTS OF THE AMERICAN INDIAN

The Committee on the Judiciary, to which was referred the bill (8, 1843) to
establish rights for individuals in their relations with. Indian tribes; to direct
the Secretary of the Interior to recommend to the Congress a model code govern-
ing the administration of justice by courts of Indian offenses on Indian reserva-

_tions; to protect the constitutional rights of certain individuals; and for other
purposes, having considered the same, reports favorably thereon with amend-
ments and recommends that the bill as amended do pass.

AMENDMENTS
Btrike all after the enacting clause and insert in lieu thereof the following:

“TITILE I—RIGHTS OF INDIANS

“DEFINITIONS

“SectioN 101. For purposes of this title, the term—

“(1) ‘Indian tribe’ means any tribe, band, or other group of Indians sub-
Ject to the jurisdiction of the United States and recognized as possessing
powers of self-government ; ‘

“(2) ‘powers of self-government’ means and includes all governmental
powers possessed by an Indian tribe, executive, legislative, and judicial, and

- all offices, bodies, and tribunals by and through which they are executed,
including courts of Indian offenses; and

“(3) ‘Indian court’ means any Indian tribal court or court of Indian
offense. :

“INDIAN RIGHTS

“SEc. 102. No Indian tribe in exercising powers of self-government shall—

“(1) make or enforce any law prohibiting the free exercise of religion,
or abridging the freedom of speech, or of the press, or the right of the people
peaceably to assemble and to petition for a redress of grievances;

*(2) violate the right of the people to be secure in their persons, houses,
papers, and effects against unreasonable search and seizures, nor issue war-
rants, but upon probable cause, supported by oath or afirmation, and par-
ticularly describing the place to be searched and the person or thing to be
seized ; .

“(8) subject any person for the same offense to be twice put in jeopardy ;

‘“(4) compel any person in any criminal case to be a witness against
himself; ) :

“(f) take any private property for a public use without just compen-
sation ;

. *(6) deny to any person in a criminal proceeding the right to a speedy and
public trial, to be informed of the nature and cause of the accusation, to be
confronted with the witnesses against him, to have compulsory process for
obtaining witnesses in his favor, and at his own expense to have the assist-
ance of counsel for his defense; :

“(7) require excessive bail, impose excessive fines, inflict eruel and un-
usual punishments, and in no event impose for conviection of any one offense
any penalty or punishment greater than imprisonment for a term of six
months or a fine of $500, or both ;

“(8) deny to any person within its jurisdiction the equal protection of its
laws or deprive any person of liberty or property without due process of
law; :

“(9) pass any bill of attainder or ex post facto law ; or

#(10) deny to any person accused of an offense punishable by imprison-
ment the right, upon request, to a trial by jury of not less than six persons.

“HABEAS CORPUS
“SEo. 103. The privilege of the writ of habeas corpus shall be available to any

person, in a court of the United States, to test the legality of his detention by
order of an Indian tribe. -
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“EFFEQOTIVE DATE

“Sgo, 104. The provisions of this title shall take effect upon the expiration of
1 year following the date of its enactment,

“TITLH 1I—MODEL OODE GOVERNING COURTS OF INDIAN
OFFENSHS

- “Sec. 201, The. Secretary of the Interior is authorized and directed to recom-
mend to the Congress, on or before July 1, 1968, a model code to govern the
administration of justice by courts of Indian offenses on Indian reservations.
Such code shall include provisions which will (1) assure that any individual
being tried for an offense by & court of Indian offenses shall have the same rights,
privileges, and immunities under the United States Constitution as would be
guaranteed any citizen of the United States being trled in a Federal court for
any similar offense, (2) assure that any individual being tried for an offense
by a court of Indian offenses will be advised and made aware of his rights under
the United States Constitution, and under any tribal constitution applicable
to such individual, (3) establish proper qualifications for the office of judge
of the court of Indian offenses, and (4) provide for the establishing of educa-
tional classes for the training of judges of courts of Indian offenses. In carrying
out the provigions of this title, the Secretary of the Interior shall consult with
the Indians, Indian tribes, and interested agencies of the United States.

“SEc. 202. There is hereby authorized to be appropriated such sum as may be
necessary to carry out the provisions of this title,

“TITLH III—JURISDICTION OVER CORIMINAL AND CIVIL ACTIONS
“ASSUMPTION BY STATE

“8gc. 801. (a) The consent of the United States is hereby given to any State
not having jurisdiction over criminal offenses committed by or against Indians
in the areas of Indian country situated within such State to assume, with the
consent of the Indian tribe occupying the particular Indian country or part
thereof which would be affected by such assumption, such measure of jurisdiction
over any or all of such offenses committed within such Indian country or any
part thereof as may be determined by such State to the same extent that such
State has jurisdiction over any such offense committed elsewhere within the
State, and the criminal laws of such State shall have the same force and effect
vévithin such Indian coumtry or part thereof as they have elsewhere within that

tate.

“(b) Nothing in this section shall authorize the alienation, encumbrance, or
taxation of any real or personal property, including water rights, belonging to any
Indian or any Indian tribe, band, or community that is held in trust by the
United States or is subject to a restriction against alienation imposed by the
United States; or shall authorize regulation of the use of such property in a
manner inconsistent with any Federal treaty, agreement, or statute or with any
regulation made pursuant thereto; or shall deprive any Indian or any Indian
tribe, band, or community of any right, privilege, or immunity afforded under
¥ederal treaty, agreement, or statute with respect to hunting, trapping, or fishing
or the control, licensing, or regulation thereof.

“ASSUMPTION BY STATE OF OIVIL JURISDICTION

“See. 302. (a) The consent of the United States is hereby given to any State
not having jurisdiction over civil causes of action between Indians or to which
" Indians are parties which arise in the areas of Indian country situated within
such State to assume, with the consent of the tribe occupying the particular
Indian country or part thereof which would be affected by such assumption,
such measure of jurisdiction over any or all such civil causes of action arising
within such Indian country or any part thereof as may be determined by such
State to the same extent that such State has jurisdiction over civil causes of
action, and those civil laws of such State that are of general application to
private persons or private property shall have the same force and effect within
such Indian country or part thereof as they have elsewhere within that State.
“(b) Nothing in this section shall authorize the alienation, encumbrance, or
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taxation of any real or personal property, including water rights, belonging to
any Indian or any Indian tribe, band, or community that is held in trust by.the
- United States or is subject to a restriction against alienation imposed by the
United States; or shall authorize regulation of the use of such property in a
manner inconsistent with any Federal treaty, agreement, or statute, or with any
regulation made pursuant thereto; or shall confer jurisdiction upon the State
to adjudicate, in probate proceedings or otherwise, the ownership or right to
possession of such property or any interest therein.

“(c) Any tribal ordinance or custom heretofore or hereafter adopted by an
Indian tribe, band, or community in the exercise of any authority which it may
possess shall, if not inconsistent with any applicable civil law of the State, be
given full force and effect in the determination of civil causes of action pursuant
to this section.

“RETROCESSION OF JURISDICTION BY STATE

“Sec. 303. (a) The United States is authorized to accept a retrocession by any
State of all or any measure of the criminal or civil jurisdietion, or both, acquired
by such State pursuant to the provisions of section 1162 of title 18 of the United
States Code, section 1360 of title 28 of the United States Code, or section 7 of the
Act of August 15, 1953 (67 Stat. 588), as it was in effect prior to its repeal by
subsection (b) of this section. )

“(b) Section 7 of the Act of August 15, 1953 (67 Stat. 588), is hereby repealed,
but such repeal shall not affect any cession of jurisdiction made pursuant to
such section prior to its repeal.

“CONSENT TO AMEND STATH LAWS

“Sec. 304. Notwithstanding the provisions of any enabling Act for the admis-
sion of a State, the consent of the United States is hereby given to the people
of any State to amend, where necessary, their State constitution or existing
statutes, as the case may be, to remove any legal impediment to the assumption
of civil or eriminal jurisdiction in accordance with the provisions of this title.
The provisions of this title shall not become effective with respect tosuch assumyp-
tion of Jurisdiction by any such State until the people thereof have appropriately
amended their State constitution or statutes as the case may Dbe.

“ACTIONS NOT TO ABATE"

“Sec. 305. (a) No action or proceeding pending before any court or agency of
the United States immediately prior to any cession of jurisdiction by the United
States pursuant to this title shall abate by reason of that cession, For the pur-
poses of any such action or proceeding, such cession shall take effect on the day
following the date of final determination of such action or proceeding.

- “(b) No cession made by the United States under this title shall deprive any
court of the United States of jurisdiction to hear, determine, render judgment,
or impose sentence in any criminal action instituted against any person for any
offense committed before the effective date of such cession, if the offense charged
in such action was cognizable under any law of the United States at the time of
the commission of such offense. For the purposes of any such criminal action,
such cession shall take effect on the day following the date of final determination
of such action, )

“SPECIAL ELECTION

“Sec. 306, State jurisdiction acquired pursuant to this title with respect to
criminal offenses or civil causes of action, or with respect to both, shall be applica-
ble in Indian country only where the enrolled Indians within the affected area of
such Indian country accept such jurisdiction by a majority vote of the adult
Indians voting at a special election held for that purpose. The Secretary of the
Interior shall call such special election under such rules and regulations as he
- may prescribe, when requested to do so by the tribal council or other governing
body, or by 20 per centum of such enrolled adults,

“TITLE IV—OFFENSES WITHIN INDIAN COUNTRY

“AMENDMENT

“Sec. 401. Section 1153 of title 18, United States Code, is amended by inserting
immediately after ‘weapon’, the following: ‘assault resulting in serious bodily
injury’.
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", “TYTLE V—EMPLOYMEXNT OF LEGAL COUNSEL

“APPROVAL

“Seo. 501. Notwithstanding any other provision of law, if any application made
by any Indian, Indian tribe, Indian counecil, or any band or group of Indians
under any law requiring the approval of the Secretary of the Interior or the
Commissioner of Indian Affairs of contracts or agreements relating to the employ-
ment of legal counsel (including the cheice of counsel and the fixing of fees) by
any such Indians, tribe, council, band, or group is neither granted nor denied
within ninety days following the making of such application, such approval shall
be deemed to have been granted.

“TITLE VI—-MATERIALS RELATING TO THE CONSTITUTIONAL RIGHTS
OF INDIANS ‘

“SECBETARY OF THE INTERIOR TO PREPARE

“Sec. 601. (a) In order that the constitutional rights of Indians might be fully
protected, the Secretary of the Interior is authorized and directed to—

“(1) have the document entitled ‘Indian Affairs, Laws and Treaties’ (Sen-
ate Document Numbered 319, volumes 1 and 2, Fifty-eighth Congress) revised -
and extended to include all treaties, laws, Executive orders, and regulations
relating to Indian affairs in force on September 1, 1967, and to have such
revised document printed at the Government Printing Office;

L “(2) ht:ive revised and republished the treatise entitled ‘Federal Indian
aw’; an :

“(3) have prepared, to the extent determined by the Secretary of the In-
terior to be feasible, an accurate compilation of the official opinions, pub-
lished and unpublished, of the Solicitor of the Department of the Interior
relating to Indian affairs rendered by the Solicitor prior to September 1., 1967,
and to have such compilation printed as a Government publication at the
Government Printing Office.

“(b) With respect to the document entitled ‘Indian Affairs, Laws and Treaties’
as revised and extended in accordance with paragraph (1) of subsection (a), and
the compilation prepared in accordance with paragraph (3) of such subsection,
the Secretary of the Interior shall take such action as may be necessary to keep
such document and compilation current on an annual basis, )

‘“(c) There is authorized to be appropriated for carrying out the provisions of
this title, with respect to the preparation but not including printing, such sum as
may be necessary.” , '

Amend the title so as to read:

“A Dbill to establish rights for individuals in their relations with Indian tribes;
to direct the Secretary of the Interior to recommend to the Congress a model code
governing the administration of justice by courts of Indian offenses on Indian
reservations; to protect the constitutional rights of certain individuals; and for
other purposes.” '

PURPOBE OF AMENDMENTS

This amended bill represents the comsolidation of five individual bills (S,
1843, 8. 1844, 8. 1845, 8. 1846, 8. 1847) and one joint resolution (S.J. Res. 87)
introduced on May 23, 1967, As originally introduced, these measures covered the
six major areas in which the rights of Indians have been neglected for years. As
amended, 8. 1843 was used as the vehicle for combining the provisions of the six
original measures. The committee feels that the omnibys bill is the most expedi-
tious method of securing for the American Indian the broad constitutional rights
afforded to other Americans.

LreexsrLATIvE HISTORY

In 1961, the subcommittee began its preliminary investigation of the legal status
of the Indian in America and the problems Indians encounter when asserting
constitutional rights in their relations with State, Federal, and tribal govern-
ments. Approximately 2,000 questionnaires, addressed to a broadly representative
group of persons familiar with Indian Affairs, comprised an important segment
of this investigation, The preliminary research, the first such study ever under-
taken by Congress, demonstrated a clear need for further congressional inquiry.

93-452—68——2
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Accordingly, hearings were commenced in Washington in August 1961, and
moved to California, Arizona, and New Mexico in November, The following June,
hearings were held in Colorado and North and South Dakota and finally con-
cluded in Washington during March of 1968. These hearings and staff confer-
ences were held in areas where the subcommittee could receive the views of the
largest number of Indian tribes, During this period, representatives from 85
tribes appeared before the subcommittee. '

8. 961 through 8. 968 and Senate Joint Resolution 40 of the 89th Congress were
introduced in response to the findings of the subcommittee based on these

- hearings and investigations.

On June 22, 23, 24, and 29, 1965, the subcommittee, meeting in Washington,
received testimony relative to these measures, Additional statements were filed
with the subcommittee before and following the public hearings, In all, some 79
persons either appeared before the subcommittee or presented statements for its
_consideration. These persons included representatives from 36 separate tribes,
bands, or other groups of Indians located in 14 States, Four national associations
representing Indians, as well ag three regional, federated Indian organizations,
presented their views. Members of Congress, State officials, and representatives
from the Department of the Interior also submitted opinions on this legislation,

The 1965 hearings revealed the necessity of revising some of the original
measures, combining two of them into title I, and deleting two proposals from
the legislative package. The six titles of S. 1848, as amended, are products of the
recommendations of the Subcommittee on Constitutional Rights as reported in its
“Summary Report of Hearings and Investigations on the Comstitutional Rights
of the American Indian, 1966.”

On May 23, 1967, Senator Ervin and others cosponsored S. 1843 through S,
1847 and Senate Joint Resolution 87. Because extensive hearings were held on
similar measures in the 89th Congress, no further hearings were necessary.

PURrose oF LEGISLATION

The purpose of 8. 1843, as amended, is to insure that the American Indian is
afforded the broad constitutional rights secured to other Americans.

TITLE I

The purpose of title I is to protect Individual Indians from arbitrary and
unjust actions of tribal governments. This is accomplished by placing certain
limitations on an Indian tribe in the exercise of its powers of self-government.
These limitations ‘are the same as those imposed on the Government of the
United States by the U.S8. Constitution and on the States by judicial interpreta-
tion. ' }

Title I is designed to remedy a situation first brought to light in the 1961
hearings of the Subcommittee on Constitutional Rights and found to be a con-
tinuing problem. :

The quasi-sovereign character of Indian tribes, Indian self-government, and
particularly the administration of justice, are factors which may deny both
procedural and substantive rights to the residents of Indian communities. This
denial results from the fact that particular restraints on the United States
do not apply to the operation of tribal governments, While a great deal of blame
has been placed on Indian governments for these denials, the Federal Government
and the States must share the respongibility for the Indian’s lack of constitutional
rights.

It is hoped that title II, requiring the Secretary of the Interior to recommend
a model code for all Indian tribes, will implement the effect of title I.

Accordingly, the provisions of title I are scheduled to take effect upon the
expiration of 1 year from the date of enactment, thus affording Indian tribes a
period in which to prepare themselves for a new concept of law and order.

TITLE I

The purpose of title II is to provide for a model code which will safeguard the
. constitutional rights of the American Indian. The Secretary of the Interior -
would be directed to draft a model code of Indian offenses which would apply
uniformly to all Indian courts in Indian country, thus assuring that all Indians
receive equal justice under Indian law. It is also envisioned that the model code
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would incorporate those rights enumerated in title I, which places certain
lmitations on Indian tribal governments in the exercise of self-government,
particularly in the administration of justice.

TITLE III

The purpose of title III is to repeal section 7, Public Law 280, 83d Congress,
and to authorize the United States to accept a retrocession by any State of all
or any measure of the criminal or civil jurisdiction, or both, acquired by such
State pursuant to the provisions of that law, as it was in effect prior to its repeal
by this title. The consent of the United States is also given to any State to assert
civil and criminal jurisdiction in Indian country where no State jurisdiction now
exists and where the consent of the Indian tribes is obtained by popular referen-
dum of all the enrolled adult Indians within the affected area.

TITLE IV

The purpose of title IV is to add to the “Méjor Crimes Act” the offense of

“assault resulting in serious bodily injury.” This new crime would amend section
1153 of title 18 of the United States Code.

TITLE V

The purpose of title V is to expedite the approval of contracts between Indian
tribes or other groups of Indians and their legal counsel when such approval by
the Secretary of the Interior or the Commissioner of Indian Affairs is required
by law, »

TITLE VI

The purpose of title VI 1s to update and expand the volumes entitled “Indian
Affairs, Laws, and Treaties’ (8. Doc. No. 819, 58th Cong.), the treatise entitled
“Federal Indian Law,” and to prepare an accurate compilation of the opinions
of the Solicitor of the Department of the Interior,

NeEDp FOBR LEGISLATION

" The need for legislation to protect the rights of the American Indian became .
evident as the Subcommittee on Constitutional Rights conducted its studies and
hearings over the past seversl years, beginning in 1961,

TITLE X

A. Denial of rights by tribal governments

‘When the subcommittee began its investigation of the constitutional rights of
American Indians, Chairman Hrvin wrote the Attorney Gemeral of the United
States requesting his views on the constitutional rights of American Indians.
Attorney General Kennedy replied as follows:

“All the constitutional guarantees apply to the American Indians in their
relations with the Federal Government, or its branches, and the State govern-
ments to the same extent that they apply to other American citizens, It is not
entirely clear to what extent the constitutional restrictions applicable to the Fed-
eral Government, or its branches, and to the State governments are applicable to
tribal governments, but the decided cases indicate there are large areas where
such restrictions are not applicable.”

Indian tribes in the United States have been recognized and treated as distinet
and independent political communities since early 1800. Indian tribes possess
and exercise inherent powers of self-government which derive from the sovereign
character of the tribe and not by grant or cession from Congress or the States.

Several sections of the Constitution have been used to establish restraints on
Indian self-government although Congress has exercised its powers to legislate
such restraints on numerous occasions, The tribe retains quasi-sovereign author-
ity over ity internal affairs, and thereby exercises final, unchecked authority
over many facets of an Indian's life.

The contemporary meaning of tribal sovereignty is defined in the case of
Iron Orow v. Oglala Bioua Tribe, 281 F'. 24 89 (8th Cir. 1956), as follows:

It would seem clear that the Constitution, as construed by the Supreme Court,
acknowledges the paramount authority of the United States with regard to’
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Indian tribes, but recognizes the existence of Indian tribes ag quasi-sovereign
entities possessing all the inherent rights of sovereignty except where restrictions
have been placed thereon by the United States itself,”

In discussing the scope of the meaning of tribal sovereignty, Felix Cohen in
his book entitled ‘“‘Federal Indian Law,” said:

“The whole course of judicial decision on the nature of Indian tribal powers
is marked by adherence to three fundamental principles :

“(1) The Indian tribe possesses, in the first instance, all the powers of’
any sovereign state. _

*(2) Conquest renders a tribe subject to the legislative power of the United
States, and, in substance, terminates the external powers of soveréignty .
of the tribe, e.g. its power to enter into treaties with foreign nations, but does
not, by itself, affect the internal sovereignty of the tribe; that is, its power-
of local self-government,

“(3) These powers are subject to qualification by treaties and by express.
legislation by Congress, but, save as as thus expressly qualified, full powers.
of internal sovereignty are vested in the Indian tribes and in their duly
constituted organs of government.” ' .

The courts have repeatedly upheld the quasi-sovereign status of the tribe;
however, the Congress has the prerogative placing limitations upon tribal
autonomy.

Since 1885 and the enactment of the Seven Major Crimes Act, tribal author-
ity has been markedly circumscribed by congressional action. That sovereignty,.
moreover, hag been further limited in those instances in which States, acting
pursuant to Public Law 83-280 have undertaken to assume ecivil and eriminal
Jurisdiction over Indians. There remain, however, significant areas in which the
tribe retains complete authority over the lives of its members.

One of the most serious inadequacies in tribal government arises from its.
failure to conform to traditional constitutional safeguards which apply to State
and Federal Governments. As Senator Anderson, a member of the Committee-
on Interior and Insular Affairs has noted: “An Indian citizen has all the rights
of other citizens while he is off the reservation, but on the reservation ‘in the
absence of Federal legislation’ he has only the rights given to him by the tribal
governing body.”

Chairman Ervin has made a similar observation: “It appears that a tribe may
deprive its members of property and liberty without due process of law and
may not come under the limitation of Federal and. State governments as stated in.
the Bill of Rights. However, the sovereignty of an Indian tribe can be limited
by acts of Congress.” ’ '

In examining the legal status of the American Indian, it is first necessary to-
appreciate what transpires where tribal law denies Indtans the constitutional
protection accorded other citizens. As a corollary consideration, it is also im-
portant to understand whether a tribal Indian can successfully challenge on con-
stitutional grounds specific acts or practices of the Indian tribe. A negative
response to this question was given in Hik v. Wilkins, 112 U.S. 94 (1884) for
example, where the unilateral renunciation of tribal affiliation by an Indian wag
held to be insufficient to confer citizenship, An affirmative act of recognition by
the Federal Government was deemed essential to establish citizenship. Absent
such an affirmative act a State was able to deny Indians the right to vote in a
State election. Only recently has this right been held to be irreconcilable with the -
15th amendment and the Citizenship Act of 1924, 43 Stat. 253 (1924), 8 U.8.C.
1401 et seq. See e.g., Montov v. Bolack, 70 N, Mex. 196, (1962) ; Harrison v.
Laveen, 67 Ariz, 337 (1948).

Because general acts of Congress were thought not to be applicable to Indians,
general constitutional provisions received similar interpretation. In Talton V.
Mayes, 163 U.8. 876 (1896), the Supreme Court refused to apply the fifth amend-
ment to the Constitution to invalidate a tribal law that established a five-man
grand jury. In this case the Court held that the Cherokee Nation, as an auton-
omous body, had the power to define crimes and independently provide for
criminal procedure. Recognizing that the fifth amendment limits only the powers
- of the Federal Government, the Court rejected the argument that the power of -
- local government exercised by the Cherokees was Federal in nature, that is,
based on the Constitution. The Court also said:

“It follows that as the powers of self-government enjoved by the Cherokee
nation existed prior to the Constitution, .they are not operated upon by the-
Fifth Amendment which, as we have said, had for its sole object to control the -
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bowers conferred by the Constitution on the National Government.” (163 U.S.
376 at 884 (1894)). o

. Only a limited number of cases involving the denial of constitutional rights
in Indian court proceedings reach the Federal courts due to the absence of a
right to appeal tribal court decisions to Federal courts. The case of Collifiower v.
United States, 342, F, 2d (1965), virtually stands alone in upholding the com-
betence of a Federal court to inquire into the legality of an order of an Indian
court, Federal courts generally have consistently refused to impose constitutional
standards on the.tribes on the theory that these standards apply only to State
or Federal governmental action, For example, the guarantee of representation
by legal counsel has been held not to apply in tribal court action. In Glover v.
United States, 219 F. Supp. 19 at 21 (D. Mont. 1963), the Court stated:

“The right to be represenied by counsel is protected by the Sixth and Four-
teenth Amendments. These Amendments, however, protect * * * [this right]
only as against action by the United States in the case of the ® * * Sixth * * *
[Amendment], and as against action by the states in the case of the Fourteenth
Amendment, Indian, tribes are not states within the meaning of the Fourteenth
Amendment.” : . - . :

In the case of Native American Church v. Navajo Tribal Council, 272 F. 24
131 (10-Cir. 1969), the Court by implication, held that & tribal Indian cannot
«claim protection from illegal search and seizure protected by the fourth amend-
ment. The case involved the relationship between tribal law and first amendment
guarantees of freedom of religion, The Native American Church is a religious’
sect to which many Indians belong. Peyote, a hallucinating agent, is used by mem-
bers of this church in their religious ceremionies. Its use s often prohibited by
‘State and tribal laws. In State v, Biy Sheep, 75 Mont. 219 (1962), for example,
the constitutionality of a tribal.ordinance prohibiting its importation and use was
challenged on the groumds that it violated the first, fourth and fourteenth amend-
ments. The tenth.civeuit ‘denied relief noting lack of Fedetral jurisdiction, and
observed that internal affairs such as police powers were solely within the
cognizance of the warious ‘tribes'and.that the general law of the United States
-could not interfere with purely internal matters. (272 F. 2d 181 at 134-135.)
In refusing to concede the applicability of the fourteenth amendment to Indian
:tribes, the court stated: : )

“No provision in the ‘Constitution makes the First Amendment applicable to
Indian nations nor is there any law of Congress doing so. It follows that neither
‘under the Counstitution nor the laws of Congress, do the Federal courts have
.Jurisdiction of tribal laws or regulations, even though they may have an impact
to some extent on forms of religious workship.” (272 F. 131 at 185.)

In 1954, an effort to redress tribal infringements of religious freedoms by
involving civil rights statutes also failed in the case of Toledo v. Pueblo De
-Jemez, 119 ¥. Supp. 429 (D. N. Mex. 1954). In this case, six Jemez Pueblo Indians.
brought an action for declaratory judgment against their tribe, the tribal counecil,
and its governor charging that they had been subjected to indignities, threats,
and reprisals solely because of their Protestant faith, Despite a tribal ordinance
purporting to guarantee freedom of religion, the tribal council had refused to
permit them to bury their dead in the community cemetery and had denied them
permission to build a church, The court acknowledged that the tribal government
-acts represented a serious invasion of religious liberties; however, it concluded
‘that these actions were not taken “under color of any statute, ordinance,
regulation, custom or usage of any State or Territory,” as required to invoke
the Civil Rights Act, 119 I, Supp. 429 at 431-482, Thus, the Indians had no cause
of action under the Civil Rights Act inthe Federal courts. ’

In addition, a tribe can impose a tax (see Barte v. Oglale Siouw Tribe, 259 F.
2d 553 (8th Cir, 1958), cert. denied, 858 U.8. 932 (1959) ; Iron Crow v. Oglala
Siouw Trive, 231 F. 89 (8th Cir, 1956), or revoke tribal membership rights with-
out complying with due process requirements. Maertinez v. Southern Ute Trive,
249 F. 2d@'915 (10th Cir. 1957), cert. denied, 356 U.8. 960 (1958). , '

These cases illustrate the continued denial of specific constitutional guarantees
to litigants in tribal court proceedings, on the ground that the tribal courts are
-quasi-sovereign entities to which general provisions in the Constitution do not
apply.

Section 102 of title I provides that any Indian tribe in exercising its powers
-of local self-government shall, with certain exceptions, be subject to the same
limitations and restraints as those which are imposed on the Government of the
“United States by the Constitution.
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TITLE II

A model code iy needed to enumerate Indian rights and specify trial and ap-
pellate procedures. Testimony before the subcommittee has shown that tribal
courts have a variety of rules of evidence, procedures, and concepts of justice,
which in many instances, are devoid of fundamental guarantees secured by the
Constitution, Individual Indians have suffered many injustices as a result of
vacillating tribal court standards, untrained Judges, and unwritten tribal laws.

The present code of offenses, which is operative in the courts of Indian offenses
and which serves as a pattern for the codes of tribal courts, was established
more than 30 years ago. It is found in title 25 of the Code of Federal Regulations,
part II, which deals with law and order on Indian reservations. Sections 11.2
CA-11, 87 CA of title 25 sets out the jurisdiction of the court of Indian offenses
and the number, duty, qualifications and procedures for the appointment of
the judges. Also contained in these sections are a definition of the method of
setting up the appellate proceedings and rules concerning jury trials and the
selection of jurors, use of professional attorneys, appointment and duties of
clerks of court, recordkeeping, issuance of warrants, detention procedure, bail
procedures, et cetera. .

25 C.F\R. also sets out the crimes and punishment under the Code of Indian
Tribal Offenses. Approximately 58 eriminal offenses are within the jurisdiction
gf the t(;:)urts of Indian offenses, and sentences range from 5 days to a maximum of

months.

The procedures in title 25 are outmoded, impractical, and fail to provide for
an adequate administration of justice on Indian reservations. For example,
under the existing code, the total number of challenges in selecting a jury, pre-
emptory and-challenges for cause, is three. Subpenaed witnesses are paid by the
party calling them their actual traveling and living expenses incurred, if the
court so direct, and the fee for Jury duty remains 50 cents a day. Questions before
the court regarding the meaning of laws, treaties, or regulations are frequently
referred to the superintendent for his opinion even tholigh he is not a lawyer
and lacks a legal training. -

A new model code is necessary if there is to be a sensitivity to our traditional
and constitutional standards in Indian courts. A code applied uniformly to all
Indian courts would also assure individuals subject to their jurisdiction the
same rights, privileges, and immunities under the U.S. Constitution as are
guaranteed other citizens of the United States being tried in a Federal court
for similar offenses.

TITLE I1X

In 1953, Public Law 83-280 (67 Stat. 588) conferred to certain States civil
and criminal jurisdiction over Indian country. In many instances, this has:
resulted in a breakdown in the administration of justice to such a degree that
Indian citizens are being denied due process and equal protection of the law.
Tribes have been critical of Public L.aw 83-280 because it authorizes the uni-
lateral application of State law to all tribes without their congent and regardless.
of their needs or special circumstances. Moreover, it appears that tribal laws.
were unnecessarily preempted and, as a consequence, tribal communities could
not be governed effectively,

The Subcommittee on Constitutional Rights in its “Summary Report of
Hearings and Investigations of the Constitutional Rights of the American
Indian” arrived at the following conclusion concerning legislation to remedy
Public Law 83-280 : .

“Indian governments do not, of course, bear full responsibility for those
denials of rights which have occurred or which in the future may occur. It
appears, paradoxically, that the States have also erred. both by failing to.
prosecute offenses and by assuming civil and criminal jurisdiction when that
assumption was clearly against the wishes of the Indian peoples affected. Con-
current jurisdiction by the United States in the first instance and a repeal of’
Public Law 280 or at least itz modification to include tribal consent as a
precondition of the State’s assumption of jurisdiction, would seem to provide-
a suitable remedy.” .

TITLE IV

As a result of an early Supreme Court case, E@ parte Crow Dog, 109 1.8, 556
(1883), which held that State courts lacked jurisdiction over offenses com-
mitted in Indian country, Congress enacted the “Major Crimes Aect” in 1883.
-This law presently provides Federal courts with jurisdiction over the erimes of’
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murder, manslaughter, rape, incest, assault with intent to kill, assault with a
dangerous weapon, assault with intent to commit rape, carnal knowledge, arson,
burglary, robbery, embezzlement, and larceny committed by an Indian against
another Indian or other person. .

Those crimes not prosecuted in Federal courts fall within the jurisdiction
of Indian tribal courts, which by Federal law, cannot impose more than a 6-month
- sentence. Presently, aggravated assaults committed in Indian country cannot be

prosecuted in Federal courts, B .

In a report on comparable legislation (8. 967) in the 89th Congress, the
Subcommittee on Constitutional Rights concluded :

“Besides extending protection to the rights of individual Indians, it is also
important that the legitimate interests of the Indian communities in a lawful and
Deaceable order be recognized. Accordingly, it is essential that provision be
made for the trial and punishment of offenses not now dealt with in an adequate
manner by tribal authorities.” : .

TITLE V

As a result of his guardianship powers, the Secretary of the Interior has
been provided authority to approve contracts between Indian tribes and their
attorneys. Despite efforts of the Department of the Interior in 1960 and 1962
to expedite approvals of tribal attorney contracts, administrative delay in approv-
ing such contracts is a continuing problem. Frequently these delays extend for
over a year and consequently impose so severe a hardship upon tribes in need of
counsel that they constitute a denial of due process of law. '

The subcommittee in its 1066 “Summary Report of Hearings and Investiga-
tions of the Constitutional Rights of the American Indian,” made the: following:

conclusion regarding title V: )

*  “Blame for the denial of the rights of Indians must also be assigned, at least
in part, to actions of the Government of the United States. In addition to the
actions implicit in the foregoing, reference is also made to the delays Indian
tribes have experienced in the approval by the Secretary of the Interior of'
contracts with their attorneys. To the extent that such delays take place, Indian
peoples are denied, in a very broad sense, the fundamental right of counsel, To
the credit of the Department of the Interior, however, it is apparent that very
few such delays have occurred since 1962.”

Accordingly, the subcommittee made the following recommendation:

“Hwven though delays in approval of attorneys’ contracts have become less.
significant since 1962, there is still no guarantee that the previous unfortunate
situation won't recur. Accordingly, the subcommittee recommends enactment of
8. 968 (now title V). Mindful that the arbitrary time limit may result in a
perfunctory disapproval of contracts, this legislation will nevertheless force
the Department of Interior to take a position promptly on these contracts.”

TITLE VI

The research of the Subcommittee on Constitutional Rights into the legal
status of the American Indian involved an examination of the legislative, judi-
cial, and administrative interpretations available on the subject. The volumes.
entitled “Indian Affairs, Laws and Treaties” (8. Doc. No. 319, 58th Cong.) proved'
to be an invaluable research tool despite the fact that the last volume was pub-
lished in 1988, The treatise entitled “Federal Indian Law,” originally prepared by
Felix 8. Cohen in 1940, and last revised in 1956 by the Department of the Interior,
was also useful. ’

Equally important in appraising the legal status of Indians are the opinions
of the Solicitor of the Department of the Interior which have the force and'
effect of law, However, many of the opinions of the Solicitor have not been pub-
lished and made available to those interested in Indian affairs,

An updating of these documents and other materials relating to Indian affairs:
not only will assist students, courts, agencies, and others attempting to secure
information pertaining to Indian affairs, but also will provide an aid to indi-
vidual Indians and Indian groups in achieving their rights as American citizens.

In its “Summary Report of Hearings and Investigatons on the Constitutional
Rights of the American Indian, 1966,” the subcommittee concluded :

“The need for adequate and up-to-date research tools in the area of Indian
affairs is pronounced. If our Indian citizens are to receive benefits in full measure-
from their own efforts, as well as from the activities of their attorneys and of’
scholars working on their behalf, full and easy access must be had to relevant.
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'docum:enta.ry sources. Instances of out-of-print, out-of-date, and out-of-circulation
niaterials must be corrected * * %"

SECTION-BY-SECTION ANALYSIS OF §. 1848, A8 AMENDED

TITLE I

Section 101 contains the definition of certain items, “Indian tribe” is defined
to mean any tribe, band, or other group of Indians subject to the jurisdiction
of the United States and recognized as possessing powers of self-government.
The term “self-government” means and includes all governmental units (execu-
tive, judicial, legislative, and other tribunals, bodies, officers, etc.) by and
through which powers are executed as to individual Indians. “Indian court”
is defined to mean any Indian tribal court or court of Indian offense.

Section 102 enumerates the constitutional rights guaranteed to Indians by this
" act by placing limitations on tribal government units exercising powers of self-

government in their dealings with individual Indians, Specifically, section 102 (1)
through (10) prohibits Indian tribes in exercising powers of self-government
from doing the following :

(1) Making or enforcing any law prohibiting the free exercise of religion,
or abridging the freedom of speech, press, or assembly, or the right of the
Deople peaceably to assemble and to petition governmental units for a redress
of grievances;

(2) Violating or abusing individual Indians in their person, home, or
‘possession, and securing protection to individual Indians against abuses in
the search and seizure of their persons, homes, and possessions ;

(8) Subjecting any person for the same offense to be twicé put in jeopardy ;

(4)1 f(Jompelling any person in any criminal case to be a witness against
dhimself;

(8) Taking any private property for a public use without just
«compensation ; .

(6) Denying to any person in a criminal proceeding the right to a speedy
‘und public trial, to be informed of the nature and cause of the accusation,
‘to be confronted with witnesses against him, to have compulsory process for
-obtaining witnesses in his favor, and to have the assistance of counsel for
his defense at his own expense ; : : F

- (7) Requiring excessive bail or fines and inflicting cruel and wnusual
punishment. (The penalty of a $500 fine or imprisonment for a term of .6
‘months or both would remain the maximum limitation as to punishment.for
:any one offense) ; .

(8) Denying to any individual Indian within its jurisdiction equal protec-
‘tion of the laws or deprive any person or liberty or property without due
‘process of law ;

(9) Passing any bill of attainder or ex post facto law ; or

(10) Denying to any person accused of an offense punishable by imprison-
ment the right, upon request, to a trial by jury of not less than six persons.

Section 103 provides that the privilege of the writ of habeas corpus shall be
available to any person in a court of the United States to test the legality of a
detention by order of a tribal court. : -

Section 104 provides that the provisions of title I shall shall take effect upon

the expiration of 1 year following the date of its enactment. -

TITLE II

Title IT directs the Secretary of the Interior to prepare and recommend to the
Congress a model code governing the administration of justice by Courts of
Indian Offenses on Indian Reservations. .

Section 201 directs the Secretary to include provisions in the model code which
would :

(1) Assure that any individual being tried for an offense by a court of
Indian offenses shall have the same rights, privileges, and immunities ander
the U.S. Constitution as any citizen being tried in a Federal court for a
«imilar offense;

(2) Assure that any individual being tried for an offense by a court of
Indian offenses will be advised and made aware of his rights under the Con-
stitution and any applicable tribal constitution;

(3) Xstablish proper qualifications for the office of judge in the court of
Indian offenses; and
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(4) Provide for the establishing of educational classes for the training of
Judges of courts of Indian offenses.
In carrying out the provisions of the proposed bill, the Secretary of the
. Interior is directed to consult with Indians, Indian tribes, and interested
agencies of the United States.
Section 202 authorizes Congress to appropriate such sums of money as may .
be necessary to carry out the provisions of this title.

TITLE III

Section 801(a) authorizes a State to assume jurisdiction over any or all
criminal offenses committed by or against Indians on Indian country in the
State, and to punish an offender in accordance with State law. Before a State can
assume criminal jurisdiction, consent of the tribe(s) on Indian country in the
State is required.

Section 301(b) prohibits the alienation, encumbrance, or taxation of real or
personal property, including watér rights, of any Indian or tribe held in trust by
the United States or the regulation of such property in a manner inconsistent
with any Federal treaty, agreement, or law, and the deprivation of hunting,
fishing, or trapping rights afforded any Indian or tribe under Federal treaty
agreement, or statute, : : .

Bection 302 (a) authorizes a State to assume jurisdiction over any or all civil
causes of action between Indians, or to which Indiang are party, which arise in
Indian country in the State and to apply State law to such causes of action.
Before a State can assume, civil jurisdiction, consent of the tribe(s) on Indian
country in the State is required. .

Section 302(b) prohibits the alienation, encumbrance, or taxation of real or
personal property, including water rights, of any Indian or tribe held in trust by
the United States; the regulation of such property in a manner incensistent with
any Federal treaty, agreement, or statute; and the adjudication by a State, in
probate proceedings, the ownership or right to possession of such property.

Section 302(c) provides that t¥ibal ordinances or customs adopted by ah Indian
tribe consistent with applicable civil State law shall be given full foree and effect
‘in the determination of civil causes of action.

Section 303 (a) authorizes States that have acquired civil and criminal juris-
diction over Irdian country to relinquish such jurisdiction to the Unted States.

Section 308 (b) repeals section 7 of Public Law: 83-280, which grants civil and
criminal jurisdiction to Btates, but will not affect any cession of jurisdiction to a

-State prior to its date of repeal. v : .
Section 304 ‘provides that enabling legislation related te the sdmission of a
State to the Union:'will not bar any State from removing any legal impediment
‘to the assumption of civil or criminal jurisdiction as autherized wuder.this act.

Seetion 305(a) provides that legal proceedings before any court or agency of
the United States immediately prior to a cession of jurisdiction to a State under
this act would not abate, and that such cession take effect on the day following
final determination of such legal proceeding, oot v ’

Section 305 (b) provides that cession by the United Sthtes under this title shall
not deprive a U.S, court of Jurisdiction over any offense cognizable under the
laws of the United States committed before the effective date of the cession. In
such cases, cession shall take effect on the day following the date of final deter-
mination of the proceeding.

Bection 808 requires that before State jurisdiction acquired by this title be-
comes applicable in Indian country, consent of a majority of the enrolled
Indians within the affected Indian country must be obtained at a special election
held for this purpose, _

' a TITLE IV f

This title adds to the “Major Crimes Act” the crime of “assault resulting in
serious bodily injury,” thus making possible Federal prosecution for the com-
mission of this act in Indian country.

TITLE V

This proposal provides that applications related to the employment of legal
counsel made by Indian {ribes and other Indian groups to the Secretary of the
Interior of the Commissioner of Indian Affairs are deemed approved. if neither
approved nor denied within 90 days from the date of filing. .
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TITLE VI

Section 601 authorizes and directs the Secretary of the Interior to revise and
republish Senate document 819, 58th Congress, and the treatise entitled “Federal
Indian Law.” This section directs that an accurate compilation of the official
opinions of the Solicitor of the Department of the Interior be compiled and main-
tained on an annual basis, and that Senate document 319, containing treaties,
laws, Executive orders, and regulations relating to Indian affairs be kept cur-
rent on an annual basis. The section authorizes the necessary funds for carrying
out the purposes of title VI, )

CHANGES IN EXISTING Law

In compliance with subsection (4) of rule XXIX of the 'Standing Rules of the
Senate, changes in existing law made by the bill, as reported, are shown as
follows (existing law proposed to be omitted is enclosed in black brackets, new
matter is printed in italic, existing law to which no change is proposed shown

in roman) : TITLE 1II

(87 Stat, 588 (1953), Public Law 83-280)

[Sec. 7. the consent of the United States iz hereby given to any other State
not having jurisdiction with respeet to eriminal offenses or civil causes of
action, or with respect to both, as provided for in this Act, to assume jurisdic-
tion at such time and in such manner as the people of the State shall, by affirma-
tive legislative action, obligate and bind the State to assumption thereof.]

TITLE IV

(18 U.8.0. 1153)

§1153. Offenses committed within Indian country

Any Indian who commits against the person or property of another Indian or
other person any of the following offenses, namely, murder, manslaughter,
rape, carnal knowledge of any female, not his wife, who has not attained the
age of sixteen years, assault with intent to commit rape, incest, assault with
intent to kill, assault with a dangerous weapon, essault resulting in serious
bodily injury, arson, burglary, robbery, and larceny within the Indian country,
shall be subject to the same laws and penalties as all other persons committing
any of the above offenses, within the exclusive jurisdiction of the United States.

Ag used in this section, the offenses of rape and assault with intend to commit
rape shall be defilned in accordance with the laws of the State in which the
offense was committed, and any Indian who commits the offenses of rape or
-assault with intent to commit rape upon any female Indian within the Indian
country shall be imprisoned at the discretion of the court,. )

As used in this section, the offenses of burglary, assault with a dangerous
weapon, and incest shall be defined and punished in accordance with the laws
of the State in which such offense was committed.

The CrammaN. Without objection, the report from the Department
of Interior, under date of March 27, 1968, together with a report from
the Office of the Attorney General, under date of March 29, together
with a letter under date of March 28, 1968, which is in response to
some questions sent by Mr. Sigler to the Department, which has
attached to it some very pertinent material, will be made a part of the
record at this place. In asking for this request, the acting chairman of
the subcommittee, the chairman of the full committee, wishes to make
this public announcement. One of the greatest impediments to the
eonsideration of constructive legislation, especially during this era, it
appears, is the fact that when some people introduce legislation, it
seems that it should be considered immediately. And they also seem
to have the idea that they should have the legislation considered and
'agé)roved without following any regular procedure, legislative pro-
cedire. » -
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In the interest of assuring maximum flexibility in absorption by States of
civil and ¢ériminal jurisdiction over members of consenting tribes, the bill permits
the jurisdiction so acquired to be limited both geographically and by subject
matter. (Conversely, jurisdiction previously acquired pursuant to Public Law
280 could be retroceded selectively.) This Department has in the past em-
phasized the dexirability from a law enforcement point of view of not adding
to the complexity of the existing jurisdictional structure, For this reason States
and congenting tribes should be encouraged to shift jurisdictional responsibility
¢n bloc whenever possible, )

Retrocessions to the United States are subject to acceptance, presumably by
the Secretary of the Interior pursuant to the authority of N U.S.C. 485 and 25
U.8.C. 2. '

Title IV of the bill would amend section 1158 of title 18, United States Code.
That section provides that any Indian who commits certain crimes in Indian
country shall be subject to the same laws and penalties as other persons com-
mitting these offenses in places within the exclusive jurisdiction of the United
States. If an offense by an Indian on an Indlan reservation is not defined here,
or elsewhere by Federal law, it is punishable, if at all, only by tribal courts
under tribal law. Title IV would amend existing law to include the offense
“assault resulting in serious bodily injury” in section 1153.

The assault statute applicable in places within the exclusive jurisdiction of
the United States does not define or punixh the offense set forth in title IV. The
bill, also, provides no penalty for this offense. Consequently, any prosecution for
the offense could be predicated only on the Assimilated Crimes Act (18 U.8.C. 13),
and only in States in which such an assault is punishable under State law,

Titles V and VI of the bill involve matters for which the Department of
Justice does mot have primary responsibility and, accordingly, we have no com-
ments with respect to these titles,

Subject to the comments and recommendations made above, the Department of
Justice urges the enactment of this legislation. )

The Bureau of the Budget has advised that there is no objection to the
submission of this report from the standpoint of the Administration’s program.

Sincerely, '
WARREN CHRISTOPHER,
Deputy Attorney General.

U.8. DEPARTMENT OF THE INTERIOR,
QOFFICE OF THE SECRETARY,
Washington, D.C., March 28, 1968.
Mr. LEwIs A. SIGLER,
Consultant on Indian Affairs, Commitice on Imterior and Insular Affairs, House
of Representatives, Washington, D.C'.

Dear Mr. SieLER: Your letter of March 16, 1968, requested answers to a
number of questions relative to 8. 1843. The questions and our responses are as
follows:

“1. In your opinion, would the right of a defendant in a eriminal proceeding
to have the assistance of counsel tend to disrupt some tribal court proceedings
where neither judge nor prosecutor is an attorney? Explain.”

Comment: We believe that there could be some disruptive effect although our
experience with the use of professional attorneys in tribal courts where the
judge is not an attorney is so limited that we can do little more than speculate.
What little experience we have had also indicates that the disruptive effect would
vary with the degree of acculturation and sophistication of the Indian judge
concerned. With even less experience as concerns prosecutors in tribal courts,
we are not aware of any instance where a professional defense counsel has had
any disruptive effect om the nonprofessional prosecutor. We do believe, however,
that in general the presence of an attorney should be helpful.

- *2, Do some tribal courts prohibit participation by attorneys? How many ?

Comment: Tribal codes typically contain o provision that prohibits the prac-
tice of attorneys in tribal courts unless rules of court adopted locally permit the
practice. We do not have definitive information regarding local rules of court,
but our impression is that practice of attorneys is usually not permitted. We
have been able to identify, however, five tribal codes that permit practice of at-
torneys, These are Fort Totten, Pine Ridge, Rosebud, Standing Rock, and
Turtle Mountain. The pueblos in New Mexico have a traditional court system
which is not coded. It is our understanding that attorneys are not permitted.
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“3..0n thé basis of an estimate, how many tribes have a court system ?”

Comnrent: We estimate that 62 tribes have a court system. This information
updates the information appearing on page 242, et seq., of Part I, Hearings
before the Subcommittee on Constitutional Rights of Senate Committee on the
Judiciary, August 29-September 1, 1961. :

“4, On the basis of an estimate, how many tribal courts have judges who are
licensed attorneys?’

Comment: We have identified five tribal courts having judges who are li-
censed attorneys. They are Fort Totten, Rosebud, Standing Rock, Turtle Moun-
tain, and Fort Berthold. .

“5. If the maximum penalty in a tribal court is fixed at $500 and 6 months im-
prisonment, -some Indian offenders who are tried in the tribal courts will he
treated more leniently than the same type of offender is treated im the state
courts, Is this type of discrimination wise? Why sheuld there be a statutory
limit on penalties? If the fribe ean define the offense why shouldn’t it also pre-
seribe the penalty ?” -

Comment: Undoubtedly, Indian offenders are tremted more leniently in some
tribal courts than the same type of offenders in some state courts. But this differ-
ence in treatment alse exists in the courts of the various pelitical subdivisions
throughout the country. There is at present no statutory limit on penalties in
tribal courts. Tribes have the power to both define the offense and preseribe the
penalty, subject only to rescission or disapproval by the Secretary of the Interior,
in most cases, where the offense or penalty is deemed inappropriate. Penalties
between the tribes may differ widely, A statutory limit on pemalties is appro-
priate because the criminal acts treated in the tribal count system are minor,
and the possibility of disproportiorate punishments should be prohibited.

“g. Is the jury trial requirement compatible with present tribal custom and
procedure? What percentage of the tribal courts provide for jury trial? How
would you evaluate the results of the procedure?”

Comment : The jury trial requirement in tribal courts is compatible with the
tribal court system. With the possible exception of the traditional court system
of the pueblos in New Mexico, whose laws are based on custom and tradition,
all tribal codes have provisions for jury trials. The latest information available
to us is for the years 1960 and 1961. That information indicates that, in that 2-
year period, of the more than 80,000 cases, civil and criminal, in only 58 cases
were jury trials requested. We do now know why the use of juries has been

0 minimal. :
© “7..How many states have assumed civil or criminal jurisdiction under Public
Law 2807 Please furnish copies of the state statutes.”

Comment : Five States have assumed jurisdiction in whole or in part. They
are: Florida, Idaho, Montana, Nevada, ‘and Washington. Copies of the state stat-
utes are enclosed.

“8. Has any State assumed jurisdiction when the Indians involved opposed
the action? Specify.”

Comment: Jdaho and Nevada assumed jurisdiction without consultation or
consent. In 1957 the Washington legislature enacted a law that permitted the gov-
ernor, upon request of a tribe, to extend jurisdiction by proclamation over the
reservation. Thirteen of the small tribes in western Washington requested
extension of jurisdiction, One of these tribes subsequently changed its mind and
the governor revokied his proclamation. In 1963 the legislature enacted a statute,
without consultation with or consent of the tribes, that assumed jurisdiction on a
pbiecemeal basis over a limited category of subject matter. Florida assumed juris-
diction at the request of the Seminole Tribe. Montana assumed jurisdiction on
the Flathead Reservation at the request of the Flathead Tribes.

“9, Do any tribes now subject to state jurisdiction want to terminate the
Jjurisdiction ?”’ ‘ .

Comment ;' We know that the Quinault Tribe, one of the 13 in Washington that
had originally requested the state to assume jurisdiction, has requested termina-
tion of the state’s jurisdiction. We have had no formal expression of a desire by
any other tribe to terminate state jurisdiction. Informal discussions from time to
time with tribal leaders and individual Indians indicate some dissatisfaction
with state jurisdietion.

“10. Are any States currently planning to assume jurisdiction? Specify.”

Comment: We are not aware of any current plans on the part of any State to
assume jurisdietion. . :

“11. Has any State that has assumed eriminal Jurisdiction failed to provide
enforcement services comparable to those formerly furnished by the Bureau of

93-452——68———3
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Indian Affairs and the tribe? Specify and explain. What has the Bureau of
Indian Affairs done to assure adequate services, before the State acted? after-
ward ?” .

Comment: Shortly after Public Law 280 became effective in 1958, a number
of allegations were made by Indian leaders that law enforcement services by the
States and local subdivisions were inadequate to the reservations’ needs. We
know that transfer of jurisdiction by Public Law 280 created additional financial
burdens that local subdivisions were hard pressed to assume. For example, the
affected counties in Nebraska could not, without state financial aid, provide
services to the Indians, This was also true in Wisconsin., Indians in California
and Minnesota complained then and have continued to complain of inadequate:
services, Before Public Law 280, the Bureau of Indian Affairs carried on con-
sultations with the Indiang and the five States that would be affected by the law
to make certain that the proposal was clearly understood. In many cases, Cali-
fornia, for example, Public Law 280 meant simply the legalizing of a de facto
situation, since the Bureau was providing very little, if any, in law enforcement
services, The Bureau had only one law enforcement agent in California. Before
state assumption of jurisdiction, the Bureau provided services to the limit of
funds available. Since state assumption of jurisdiction, the Bureau has provided
_ no direct assistance as authority therefor was lacking. The Bureau has continued.
to counsel with both tribes and local authorities to communicate and interpret
the needs of the Indians, and assist with an understanding of such needs,

“12, Has the assumption of partial state jurisdiction created any problem of
which you are aware? Explain,” .

Comment: Assumption of partial or “piecemeal” jurisdiction has resulted in
various types of problems. For example, Idaho assumed jurisdiction over se-
lected areas of subject matter and specified that such jurisdiction was concurrent
with that of the tribes. As a result local authorities look to the tribes to con-
tinue assuming jurisdiction, and the tribal authorities look to the State to assume
Jurisdiction, and, frequently, no action is taken. In other instances, as in the
case of Washington, local authorities may disregard their jurisdiction or refuse
to assume it on the ground that the state assumption was invalid in the first
instance even though the state supreme court may have already ruled on the
precise question.

We wish to point out that since the enactment of Public Law 280 in the:
83d Congress, there has been almost total support for those proposals which
would amend Public Law 280 to provide for tribal consent. During the period
covered by the 84th through the 89th Congresses, approximately 23 bills were
introduced to amend Public Law 280 to provide for consent of the tribes. All
have had the united support of the Indian tribes. Again, the Indian tribes and
Indian interest groups, such as the National Congress of American Indians,
actively support the proposed amendments. Lastly, the President, in his recent
message to the Congress on the American Indian, strongly urged the enactment
of "Legislation that would provide for tribal consent before such extension
(Public Law 280) of jurisdiction takes place.” 8. 1843 carries out this recom-
mendation. The requirement of consent should solve most problems of state as-
sumption of jurisdiction. ,

Sincerely yours,
(8). Harry R. ANDERSON,
Asgsistant Secretary of the Interior,

The CaamrmaN. We have a full calendar today. It will be the pur-
pose of the chairman to listen first to the Members of Congress, and
then to the Governors who are here from the Pueblos, and then the
visiting State representatives, and then we will get to the Départment,,
and then we will get to the attorneys later on,

. The chairman does not think 1t will be humanly possible to clear
up this matter today.

First I wish to recognize one of the sponsors of the legislation, our
good colleague, who himself has been a tremendous aid and help to the
Indians, Mr. E. Y. Berry, for any statement he may wish to make.

Mr. Berry. First, Mr. Chairman, let me commend you on the state-
ment that you have made, and let me assure you that I think—that
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I know everyone on:this committee, and I think everyone on the
full committee, appreciates your statement. v

I am not goinf to take time now, because we have a lot of people
who have come a long way to be heard. , . '

Thank you, Mr. Chairman.,

The CrammaN. Without objection, the statement of the Honorable
Glenn Cunningham, one ‘of the sponsors of the bill, will be made a
part of the record at this place.

. (Tl)le prepared statement of Glenn Cunningham, referred to, fol-
ows: ’

STATEMENT OF THE HONORABLE GLENN CUNNINGHAM, A MEMBER or CONGRESS
: FroM THE STATE 0F NEBRASKA

Mr. Chairman, on February 6, 1968, I introduced in the House of Represent-
atives a bill to clarify the rights of our individual Indian citizens in their reia-
tions with the tribes. My bill, H.R. 15122, on which you are holding hearings
today directs the Secretary of the Interior to recommend to the Congress a model
code governing the administration of justice by courts of Indian offenses on
Indian reservations, to protect the constitutional rights of certain individuals
and for other purposes. :

This bill is identical to the legislation sponsored by Senator Ervin, the Chalr-
man of the Constitutional Rights Subcommittee of the Senate Judiciary Commit-

ggei]. Senator Ervin's bill, 8. 1848, passed the Senate without objection on December

I was pleased when President Johnson included a recommendation of legislation
guaranteeing constitutional rights for American Indians in his message of
March 6th. I quote from the President's message:

“A new Indian Rights bill is pending in the Congress. It would protect the indi-
vidual rights of Indians in such matters as freedom of speech and religion,
unreasonable search and geizure, & speedy and fair trial, and the right to habeas
corpus. The Senate passed an Indian Bill of Rights last year. I urge the Congress
to complete action on that Bill of Rights in the current session.”

Mr, Chairman, because of my long interest in the plight of our American In-
dians, members of the Omaha Indian tribe with a reservation in Macy, Nebraska,
frequently visit my district office in Omaha. I held a meeting with members of
that tribe in January of this year, .

In my subsequent review of their problems and in discussions with members of
the Senate Subcommittee on Constitutional Rights, I was shocked to learn that
- these flrst Americans do not have the protection of even the most basic of our
constitutional rights, In their relationships with the tribal government, reserva-
tion Indians are not guaranteed freedom of speech, freedom of religion or any
of the other basic freedoms guaranteed by our Bill of Rights. I believe my bill,
H.R. 15122, before this Committee today will go a long way toward solving some

" of the problems facing the Indian.

TITLE I

Title I of the bill would grant to the American Indians enumerated constitn-
tional rights and protection from arbitrary action in their relationship with
tribal governments, State governments, and the Federal Government. Investiga-
tions have shown that tribal members’ basic constitutional rights have been
denied at every level.

The Federal courts generally have refused to impose constitutional standards
on Indian tribal governments, on the theory that such standards apply only to
State or Federal governmental action, and that Indian tribes are not States
within the meaning of the 14th amendment.

Under this rationale, for example, tribes have been permitted to impose a tax
without complying with the due process requirements, tribal membership rights
can be revoked at the will of tribal governing officials, and Indians have been
deprived of the right to be represented by counsel.

Under the provisions of Title I, tribal governments are prohibited from:

(1) Making or enforcing any law prohibiting the free exercise of religion, or
abridging the freedom of speech, press, or assembly, or the right of the people
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peaceably to assemble and to petition governmental units for a redress of
. grievances;

(2) Violating or abusing individual Indians in their person, home, or pos-
session, and securing protection to individual Indians against abuses in the
search and seizure of their persons, homes, and possessions ;

(3) Subjecting any person for the same offense to be twice put in jeopardy H

(4) Compelling any person in any criminal case to be a witness against himgelf ;

(5) Taking any private property for a public use without just compensation ;

(6) Denying to any person in a criminal proceeding the right to a speedy and
public trial. to be informed of the nature and cause of the accusation, to be con-
fronted with witnesses against him, to have compulsory process for obtaining wit-
nesses in his favor, and to have the assistance of counsel for his defense at his
own expense; : '

(7) Requiring excessive bail or fines and inflicting cruel and unusual punigh-
ment. [The penalty of a $500 fine or imprisonment for a term of 6 months or both
would remain the maximum limitation as to punishment for any one offense] ;

(8) Denying to any individual Indian within its jurisdiction equal protection
of the laws or deprive any person of liberty or property without due process of
Iaw;

(9) Passing any bill of attainder or ex post facto law ; or

(10) Denying to any person accused of an offense punishable by imprisonment
the right, upon request, to a trial by jury of not less than six persons.

TITLE II

Title 1I is designed to implement the provisions of Title I. It directs the Sec-
retary of the Interior to recommend to Congress a model code governing the ad-
ministration of justice by courts of Indian offenses on Indian reservations. The
present code, drawn up over 30 years ago and found in title 25 of .the Code of
Federal Regulations is outmoded and fails to provide for adequate administra-
tion of justice. For instance : : -

(1) Indians serving on tribal juries receive only 50 cents a day for jury service.

{2) The total number of challenges in selecting a jury is only three, including
_perenmiptory and challenges for cause.

(3) Trial by jJury may be had only if a trial judge finds that there is substan-
tial question of fact involved, and, even then the jury is composed of six persons
who may render a verdict by a majority vote. Furthermore, there is no provision
for a grand jury to determine if probable cause exists.

(4) Subpenaed witnesses are paid their actual traveling and living expenses
by the party calling them only at the discretion of the court,

(8) Questions before the court regarding the meaning of laws, treaties, or
regulations frequently are referred to the superintendent for his opinion even
though he is not a lawyer and has no legal training,

TITLE III

This title repeals section 7 of Public Law 280, 83d Congress (67 Stat. 588) and
authorizes States to assert civil and criminal jurisdiction in Indian country only
after acquiring the consent of the tribes in the States by referendum of all reser-
vated Indians. :

In 1953, Public Law 280, 83d Congress (67 Stat. B88) conferred to States civil
and criminal jurisdiction over Indian country. Tribes have been critical of Public
Law 280 because it authorizes the unilateral application of State law to all tribes
without their consent and regardless of their needs or special circumstances.
Moreover, it appears that tribal laws are unnecessarily preempted and, as a con-
sequence, there was no law and order in some tribal communities.

The repeal of section 7 of the act of August 15, 1958 (67 Stat, 588), however,
does not affect States which have already assumed jurisdiction under Public
Law 280.

TITLE IV

In 1885, Congress enacted the “Major Crimes Act,” which presently provides
Federal courts with jurisdiction over the crimes of murder, manslaughter, rape,
incest, assault with intent to kill, assault with a dangerous weapon, assault with
intent to commit rape, carnal knowledge, arson, burglary, robbery, embezzlement,
and larceny committed by an Indian againgt another Indian or other person. The
Federal courts have jurisdiction over these crimes where the States have not
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assumed criminal jurisdiction over Indian offenses. This title adds “assault
resulting in serious bodily injury” to the ‘“Major Crimes Act.” Without this
amendment an Indian can commit a serious crime and receive only a maximum
sentence of 6 months, Since Indian courts cannot impose more than a 6-month
sentence, the crime of aggravated assault should be prosecuted in a Federal court,
where the punishment will be more in proportion to the seriousness of the offense.

TITLE V

This title provides that applications related to the employment of legal counsel
made by Indian tribes and other Indian groups to the Secretary of the Interior or
Commissioner of Indian Affairg are deemed approved if neither approved nor
denied within 90 days from the date of filing, v

Frequently, these delays in approving contracts extend for periods far exceed-
ing a year and, consequently, impose so severe a hardship upon tribes in need of
counsel that they constitute a denial of due process of law.

TITLE VI

This title authorizes and directs the Secretary of the Interior to revise and
prepare the documents entitled, “Indian Affairs, Laws and Treaties” (8. Doc.
319, 58th Cong.), “Federal Indian Law,” and the opinions of the Solicitor of the
Department of the Interior. This title will assist many groups in helping Indians
achieve their rights as American citizens.

For most Americans claiming deprivation of some right afforded them under
the laws and treaties of the United States or State laws, it is a simple matter to
-have an atborney look up the law and court interpretations thereof, and to bring
suit based on the result of such legal research., For the American Indian such a
solution is difficult because of the inadequacy and sometimes even the total
absence of legal documents. For instance, the latest edition of the document,
“Indian Affairs, Laws and Treaties” was published in 1930 and the official
opinions of the Solicitor of the Department of the Interior relating to Indian
affairs are not always published and have never been compiled in one document.

Mr. Chairman, I believe thiy legislation is sound, it is the result of a six-year
study by the Senate Subcommittee on Constitutional Rights, and I believe it to
be a common sense way of giving the American Indian the basic rights which all
other Americang enjoy.

The CuairmMaN. Unless there is an objection, the statement of the
Honorable Robert V. Denney, Congressman from the State of Ne-
braska, and a coauthor of the bill with Mr. Cunningham, will be made
a part of the record at this point. :

Hearing no objection, it is so ordered.

(The prepared statement of Congressman Denney, referred to,
follows:) -

PREPARED STATEMENT OF CONGRESSMAN ROBERT V. DENNEY, FIRST
CONGRESSIONAL DISTRICT OF NEBRASKA

First of all, I would like to thank the distinguished Chalrman from Florida,
Mr. Haley, for giving me the opportunity to present testimony before this Com-
mittee in support of H.R. 15122 and related legislation, As you know, that bill
was introduced by Congressman Cunningham and myself on February 6, 1968,

The main purpose of this bill is to give full constitutional rights to the Ameri-
can Indian. It is ironic indeed that the first settler of this country, the Indian,
has, in many instances, been denied rights that are guaranteed to those who
settled this country many years later.

TITLES I AND II

The purpose of Title I is to protect individual Indians from arbitrary and
unjust actions of tribal governments. This is accomplished by placing restraints
on Indian tribe powers of self-government. These limitations are the same as
those imposed on the Government of the United States by the U.S. Constitution
and on the States by judicial interpretation.
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Mr. Sonosky. No. This was done without their consent. It was im-

posed by and that is a distinetion I would like to make. Congress has

lenary authority under our Constitution over Indians, under our
(%onstitution. : ' L .

Mr. McCruure. Do you advocate that we repeal that change?: -

Mr. Sonosky. No. I wouldn’t advocate we change our ‘Federal
Constitution., _ ' o

Mr., McCrore. Would you advocate we repeal the major erimes?

Mr. Soxosky. No. I wouldn’t advocate that. - ' '

Mr. McCrure. How do we make a distinction between that and
Public Law 280 _ /

Mr. Sonvosxy. No; I wouldn’t advocate—— ' .

Mr. McCrure. How do you make a distinction between that and
Public Law 280 ¢ A ' ‘

Mr, Sonosky. First let me say that the jurisdiction exercised by In-
dian tribes is about the equivaKmt of jurisdiction of a justice of the
Peace Court. We are dealing here with misdemeanors of everyday life.
Ninety percent of all crimes comiitted on Indian reservations are
disorderly conduct and possibly drunkenness. Those two cover 90
percent easily, '

The CrarMAN. You can’t answer that. You folks started back and
forth, but I say that we might or might not be interested in this, but
we don’t have the time. Thank you very much. » o

Mr. So~osky, Thank you, C

' STATEMENT ‘OF MARVIN J. SONOSKY, ATTORNEY

Mr. Sovosxy. My name is Marvin J. Sonosky. I am an attorney
practicing mainly in Indian matters with offices at 1225 19th Street
NW., Washington, D.C.

.+ I thank the committee for this opportunity to appear on behalf of
my tribal clients, the Rosebud Sioux Tribe of South Dakota, the
- Standing Rock Sioux Tribe of North and South Dakota, the Assini-
bdine and Sioux Tribes of Montana, and the Shoshone Indian Tribe of

‘Wyoming. :

%he tm%)es support H.R. 15122 and S. 1843 which are identical. The
tribes are opposed to Congressman Berry’s bill, 15419, insofar as it
eliminatés the most important feature. of the proposed legislation,
namely, amendment of Public Law 280 to require tﬁe consent, of the
tribe before State jurisdiction may be extended over Indians on .the
reservation. . oo o L S

S. 1843 was passed by the Senate on December 7, 1967 and the text
of S, 1843 was included in HL.R. 2516, the civil rights bill which passed
the Senate on March 11, 1968, But the history of S. 1843 goes back to
1961, when the Senate Subcommittee: on Constitutional Rights com-
menced extensive investigations into the constitutional rights.of the
American Indian, These investigations were prompted by complaints
from individual Indians. About 2,000 questionnaires were issued. In
1961 hearings were held in Washington, Oalifornia, Arizona, and New
Mexico. In-June 1962, hearings were held in-Colorado and North and
South Dakota and conclud,e(f in Washington in March 1963. Based
on the findings resulting from the subcommittee’s investigations, bills,
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predecessor to S. 1848, were introduced in 1964 in the 88th Congress
(S. 8041-3048, and S.J, Res, 188). .. | o '

The bills again were introduced in the 89th Congress (Feb. 2, 1965)
(S. 961-S. 968. S.J. Res. 40). Extensive hearings were held on June
22, 23, 24, and 29, 1965, These hearings were arranged to correspond
with the Washington meeting of the National Congress of American
Indians so that there was a wide representation of American Indians.
The Senate Subcommittee on Constitutional Rights received the testi-
mony and statements of some 79 witnesses, including representatives
from 36 tribes located in 14 States. There hearings disclosed the need
for modifications in the bills. In the 90th Congress, S. 1843 through
S. 1847, and Senate Joint Resolution 87 were introduced on May 23,
1967. The text of these five bills and the resolution was consolidated
under separate headings in one bill, S. 1843, and was passed by the
- Senate on December 7, 1967. The text of S. 1843, as passed by the
Senate, was included in House Resolution 2516, the civil rights bill
which passed the Senate on March 11, 1968,

" There is a need for legislation for the protection of the rights of
individual American Indians on Indian reservations. The administra-
tion of justice for Indians on Indian reservations is a Federal func-
tion. The protection of the lives and property of Indians on Indian
reservations, and the enforcement of their rights as Indians and as
humans, is as much a Federal function as the protection of the health
of Indians, or the education of Indians. The history of Interior’s
appropriations discloses that over the years the Department has con-
sistent]y requested and received increased amounts to administer “trust
property,” including irrigation, reclamation, timber, and grazing.
Those are the assets used as much by non-Indians as by Indians. But
the administration of justice on Indian reservations has been lackluster.
Less than 1 percent of the appropriations for the Bureau of Indian
Affairs for the last 10 years has been dedicated to “law and order.”

S. 1843 and House Resolution 15122 would provide remedial legisla-
tion that is long overdue. The bills would place legislative compulsion
on the Department of the Interior to take an affirmative interest in
providing reservation Indians with a more effective system of justice.

Title I of all three bills before the committee. would provide indi-
vidual Indians with the protection of a bill of rights modified to fit the
situation on Indian reservations. An Indian held in detention under
tribal law would have the privilege of the writ of habeas corpus, in a
Federal court to test the legality of his detention. There is no such
protection now. . .

Title IT of S. 1843 and House Resolution 15122 calls on the Secretary
of the Interior to recommend to Congress a model code to govern the
administration of justice on Indian reservations. Such a model is
needed. The tribes understand that they are free to accept or reject
the model in whole or in part. Congressman Berry's bill omits this
section. . :

Title I1I of S. 1843 and House Resolution 15122, the most important
title, would modify Public Law 280 to permit State jurisdiction to be.
extended over Indians on Indian reservations, only with the consent
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of the tribe. Congressman Berry’s bill omits this amendment of Public
Law 280, I should like to dispose of the remaining sections of the bills
and return to the title IIT amendment of Public Law 280. =
Title IV and title V of S. 1843 and H.R. 15122 are relatively minor.
- Title IV is omitted from Congressman Berry’s bill. Title IV would
amend the U.S, eriminal code by adding “assault resulting in bodily
injury” as one of the mai'or crimes within the exclusive juirisdiction
of the Federal courts. Title V concerns approval of contracts between
attorneys and Indian tribes. As to these two titles, my clients have not
exg‘ressed either support or objection. B
. Title VI of 8. 1843 and HLR. 15122 directs the Secretary of the
Interior to revise and extend Kappler’s “Indian Affairs, Laws
and Treaties” and keep it current, to update the handbook on “Federal
Indian Law,” and to prepare a compilation of the published and un-
published opinions of the Department relating to Indian affairs. Con-
gress, the tribes, the bar, the courts, and the Department itself have
great need for such a work. '
Congressman Berry’s bill authorizes the Secretary to publish and
keep current on an annual basis, Kappler’s work. The difficulty is that
Kappler’s volumes are not complete for the period they cover. Also,
some items omitted from earlier volumes were added in later volumes
and are not in chronological order. For that reason a revision is needed
as provided in S. 1843 and H.R. 15122,
should like to return to title III of S. 1843 and H.R. 15122,
modifying Public Law 280. Title IIT would require tribal consent
before State jurisdiction could be imposed on Indians residing in In-
dian country. It would apply to those tribes where State jurisdiction .
has not already been lawfully extended. It is the most significant fea-
ture of the bills and of the greatest importance to Indians. A
Public Law 280* permits State sovereignty to be imposed on Indian
})eople residing in Indian country without their consent. Of all Indian
egislation on the books there is none better known to Indians, or more
generally despised, than Public Law 280. The most objectionable pro-
visions of Public Law 280 are those contained in sections 6 and 7. These
provisions were inserted in committee without an opportunity for the
tribes affected by those sections to be heard. When the legislation was
sent to President Eisenhower for signature, the tribes bitterly pro-
tested the bill and urged veto. President Eisenhower recognized that
the bill was contrary to principles of self-determination and standards
of democracy that every American takes for granted. He characterized
the bill as an “unchristianlike a%proach” at the time he signed it into
lawiedPr%lsident Iﬂésenhower at t efy saa}rlle time mude1 clemi} that he ex-
pected the next Congress to rectify the wrong, at least uiri
“consultation.” But ajthough bills to amend lglt%‘blic Law 285(’) mequiri'%
tribal consent have been mtroduced in almost every Congress since
the 83d, the wrong has not been rectified.
Where States have tried to impose State jurisdiction under Public
Law 280, the tribes I represent have resisted. In the last 9 years, a

*Act of Aug. 15, 1953, c. 505, 67 Stat. 588 (18 U.8,C. 1162, 28 U.8.C. 1860).
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good-deal of tribal effort and money have been expended in preventing
tates from extending State jurisdiction without tribal consent. In
North Dakota, the legislature early extended State jurisdiction under
Public Law 280, The Supreme Court of North Dakota held that the
State statute violated the State constitution. The constitution was
amended to permit the North Dakota Legislature to assume jurisdic-
tion over Indians on reservations. Thereafter, the North Dakota legis-
lative committees held extensive hearings at which the Indians of
North Dakota were afforded a full opportunity to present their views.
I am happy to say that the North Dakota Legislature did what Con-
gress did not do in Public Law 280. North Dakota adopted legislation
Wéliclzgxtends State jurisdiction only with the consent of the Indians
affected. ‘ '

The Legislature of the State of Montana also held full hearings on
legislation to extend State jurisdiction to Indians in Indian country.
Tge Montana law, like the North Dakota law, requires tribal consent
of the Indians affected.

In 1964, a former State senator from the county in which the only
reservation in Wyoming is located, introduced a bill to amend the
constitution of Wyoming so as to empower the Wyoming Legislature
to extend State jurisdiction under Public Law 280. This action was
taken without prior consultation, let alone consent, of the governing
body of the tribes. I am happy to say that the people of Wyoming di
not go along with this sort ofy approach. In a State referendum, they
rejected the attempt even to amend the constitution to give the legis-
lature the power to impose State jurisdiction. To me this points up the
basic fairness of the American people. Given the opportunity to express
themselves, the voters of a State will remind their legislators that the
principles of consent and self-determination are not to be forgotten in
dealing with citizens of Indian blood. ‘

The Indians of South Dakota are fully satisfied that the people of
South Dakota still hold the principles of consent and self-determina-
tion in high regard. In March 1963, the Legislature of the State of
South Dalkota still hold the principles of consent and self-determina-
try in South Dakota. This was done on short notice and with small
opportunity for the Indians to present their views. Livestock interests
spearheaded by the majority leader of the State senate, formerly a

tate senator from Indian country, were behind the effort to place
Indians under State control and jurisdiction.

For the first time, probably, since the battle of the Little Big Horn,
the nine tribes in South Dakota, all Sioux, united, pooled their re-
sources and obtained a referendum under the State constitution to
refer the issue to the people. The tribes purchased television and radio
time, and newspaper and magazine coverage for the purpose of bring-
ing to the people of South Dakota, Abraham Lincoln’s message that,
“No man is good enough to govern another man without that other
man’s consent.” The people of South Dakota responded and rejected
by an overwheliming vote of almost 4 to 1, the statute adopted by.the
legislature of the State of South Dakota. This was a costly procedure
for the tribes, but necessary. The people of South Dakota renewed
Indian faith in the fairness of the American people. :

Given the facts, Americans will not agree arbitrarily to impose their
~ will on another people. This tenet is a fundamental precept of our
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foreign policy. We think it should apply at home to our own American
Indians. Indians are delighted with the action of the Senate in passing
S. 1843 and incorporating its text in the civil rights bill. On behalf of
my clients, I urge that S. 1843 be speedily api)roved and reported and
that its text be supported in the civil rights bill. :

The CuammaN. Next is Mr. Lazarus. Without objection the state-
ment of Mr. Lazarus will be made a part of the record as if read, and
you may use your five minutes as you see fit.

STATEMENT OF ARTHUR LAZARUS, JR., ATTORNEY AT LAW,
WASHINGTON, D.C. : .

Mr. Lazarus. Mr. Chairman, my name is Arthur Lazarus, Jr. I am
a member of a New York and Washington law firm and I appear
here today on behalf of six Indian tribes which we represent:

The Hualapai Tribe of Arizona, the Metlakatla Indian Community
in Alaska, the Nez Perce Tribe of Idaho, the Oglala Sioux Tribe of
South Dakota, the Salt River Pima-Maricopa community in Arizona,
and the San Carlos A pache Tribe of Arizona.

I would like for the sake of shortening time to subscribe to the re-
marks of Mr. Sonosky with respect to title IT and title IIT and to ad-
dress myself to title I. '

At the outset I would like to point out that title I deals with certain
specific and enumerated rights which according to the bill an individ-
ual Indian would have with respect to the operations of his tribal
government. Aniong these rights are such very basic things as freedom
of speech and religion, freedom from unreasonable searches and sei-
zures, and freedom from double jeopardy or the imposition of a cruel
and unusual punishment. All of] the rights that are enumerated are
considered in this day and age basic to the maintenance of a free and
democratic society. , ,

These are basic rights. These are rights which I believe, and if I
understand the testimony of the other witnesses today, we all believe
follow living in the United States. These are things everybody is en-
titled to no matter what the jurisdiction, no matter what the area. As
a matter of fact, the Supreme Court has held that these rights follow
American citizens abroad and the American citizen in relation to his
Government abroad enjoys these rights. . :

These are things without which we cannot exist and therefore we
can say to everybody in the United States this is what you have, and
that is where I would draw the distinction between the basic rights
set out in title T and the whole panoply of the Bill of Rights or of
Public Law 280, s B T

Some things there is no,debate about and that is what is in title I.
Everybody has these rights. You can debate about ¢ good number of
the, what we call remedial rights under the Constitution. The Supreme
.Court has drawn. the distinction between fundamental rights such as
those set forth in 'S, 1843 and rémedial rights about which there is
constant interpretation and which, do not necessarily follow the flag.

The territorial cases have held that, remedial rights need not be
granted in territories of the United States. ¢ ,

I would like, therefore, also to pin down what striick me as testi-
mony this morning that went out a little too far in analyzing the
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in these States—again Including New
Jersey—in any respect,

Finally, Mr. Speaker, it is useful to
remind ourselves that the pending bill is
» better balanced piece of legislation than
most people seem fo realize. In addition
to its civil rights provisions, it contains
jmportant antiriot sections which will be
effective in preventing and controlling
any further disorders. .

For all these reasons—but with em-
phasis on the continuing need to do jus-
tice, to discourage racial discrimination,
to bring new hope and opportunity to all
our people—I urge our colleagues t0 ap-

rove the resolution and to pass the
pill, In the final analysis, the obligation
to act rightly and responsibly belongs to
us. We must not avoid it,

Mr. SMITH of California. Mr, Speaker,
I yield 5 minufes to the distinguished
minority leader, the gentleman from
Michigan [Mr. GeraLD R. Forn].

Mr: GERALD R. FORD, Mr. Speaker, I
speak only for myself. In this emotional
atmosphere I would hesitate to claim that

_ Ispeak for others,

I must say that I speak with deep con-
viction and with a troubled heart,

As I sald several weeks ago, I favor the
enactment of fair housing legislation and
will vote for such legislation regardless
of the parliamentary procedure deter-
mined by a majority of the Members of
this body. But in all sincerity I strongly.
urge that the Senate bill be sent to
conference.

Mr. Speaker, over the years the Con-
gress, but more particularly the House of
Representatives, has been a bulwark of
strength reflecting the good judgment of
the American people. This is so because
we—each of us—go back to put our
records on the line for approval or dis-
approval every 2 years.

Over the years the House with courage
and wisdom has rejected the excessive
and unwise demands of the executive
branch of the Government.

Over the years the House with forth-
rightness and sagacity has maintained
its right as a copartner with the Senate
In working our combined will on legis-
lative matters,

. Over the years the House with. dedica-
tion and good judgment has refused to
be stampeded by one group ot one seg-
ment of our society. '

We have followed the time-tested pro-
cedures, and America has been the better
for it. The net result: the Congress, and
specifically the ¥ouse of Representatives,
has contributed constructively to Amer-
lea today and despite its problems, it is a
great country. . .

., I am saddened—and I sincerely mean
l—by what we may do here today, not
on the issue of open housing but because

I feel we may abandon those procedures

K’ﬂhel‘.eby a collective judgment of the
embers of the other body and of our-
selves .will be the determining factor in
What we finally approve,
w? am saddened by the possibility that
ree‘ may be rubberstamping some far-
oti’;chmg.legisla.tion that came from the
.Tel‘x bady, not for ourselves in part.
somoda&'-we are considering this bill of
in 19 50 pages, and we are considering 1t
o hour on an up or down basis.
-all began last August in this body
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when the House, by a vote of 326 to 93,
pessed & six-and-a-half-page bill which
went to the other body and was referred
to their Committee on the Judiciary.
After 3. months of consideration their
Committee on the Judiciary sent to the
Senate a four-and-a-half-page docu-
ment which was significantly different
from the bill that we passed. .

"Then in January of this year this bill, as
amended by the Senate Committee on
the Judiciary, came to the Senate floor,
and in 40 days of debate that body. con-
sidered the House bill as amended and
added one amendment after another, in-
cluding H.R. 421, which in July of last
year we passed in the House by a vote of
347 to 70..

But they did not pass the same bill in
substance that the House had approved.
The amendment the Senate added is not
the bill that we passed. As s matter of
fact, they deleted a most important pro~
vision which this House in working its
will insisted be retained in the legislation
by avoteof 2 to 1.

There are other substantive differences
In this bill between what we passed and
what the Senate approved. The Senate
in its 40 days of deliberations added 8.
1843 relating to Indian rights, approved
by the Senate Committee on Interior and
Insular Affairs, This was a 10~page-plus
bill of considerable importance and
some little controversy, This is legisle-
tion which is in the House Commitiee on
Interior and Insular Affairs with no ac~
tion on it thus far, If we approve this
50-page bill today, we will take from the

34 Members on both sides of the aisle in -

that committee the right to work their
Eroﬂl and to make their recommendations
+o us. ]

Then, the other body added a 23-page
open housing provision, a proviston which
is quite different from the one passed
here 2 years ago in the House of Repre-
sentatives. The fair housing legislation
passed in 1066 was more narrow in its
‘coverage but more stringent in its en=
foreement provisions.

The SPEAKER pro tempore (Mr, Ar-
BERT.) The time of the gentleman from
Michigan has expired,

Mr, SMITH of California. Mr, Speaker,

I yield the gentleman 1% additional
minutes..
. ‘Mr. GERALD R, FORD. I pass no
judgment on the two fair housing ver-
sions—the House version called the
Mathias amendment on the Senate ver-
slon—but since the House in the 90th
Congress has not previously considered
such legislation. I believe we should now
do so through our House conferees.

Of course the Senate added other leg-
islation concerning so-called gun control,

It will be said there is no significant
difference between what the Senate did
and what the House approved in August
1967, I respectfully urge each and every
one of you to examine carefully this 24-
Ppage mémorandum that came from the
House Committee on the Judiciary staff.
No good lawyer could allege there are no
significant or material differences be-
tween the House version and the Senate
proposal. The memorandum follows:

' MEMORANDUM ON H.R, 2516

This memorandum containg a more com-

plete analysis of HR. 2616 (as passed by the
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Senate on March 11, 1968) than that pro-
vided by minority staff in the first memoran~
dum of March 18, 1968. As in the flrst
.memorandum, the Senate substitute 1s.com-
pared to relevant House-pessed bills, IR,
2516 and H.R. 421 of the 90th Congress and
H.R. 14766 of the 89th Oongress. However,
unlike the first memorandum, this provides
an analysis of Titles II through VIL of the
Senate substitute which treat with Indien
rights.

TITLE I—INTERFERBNCE WITH FEDERALLY .
PROTECTED ACTIVITIES

Title I of the Senate version embraces
the areas covered both in H.R. 2516 and H.R.
‘421, as they passed the House in 1967, It
should be noted that Republican members
of the Judictary Commlittee expressed the
view in the Committes reports on both of
these House bills that the two bills actu-
ally reflected two sides of one problem, and-
that they therefore should be joined to-
gether, The Senate has taken the suggested
‘approach. . :

The first half of Title I is similar to the
House version of HR. 2516. However, there
are several differences. Both the House ver-
ston and the Senate version maké it & orime
for anyone, whether or not acting under the
color of law, by foroe or threat of force,
to injure, intimidate or interfere with any
person because he is or has been participat-
ing in specified federally protected aotivitles.
However, the Senate version requires that
such Injury be done “willfully,” whereas the
House version requires thab it be done only
“knowingly.”

' The Senate version divides the enumerated

activities into two categorles: the first might
be called that of greater federal interest;
and the second, that of lesser federal In-
terest. But only as to the second category
'of activities does the Senate version. purw
portedly require that raclal motivation (a
shorthand term . for “because of his race,
color, religlon or national origin') be proved
as an element of the offense. The House
version does not divide the snumerated ac-
tivitles into two categories, and requires
that racial motivation be proved as to all
‘cases. The Senate version does not mimic
‘the 'House version in describing the sub-
stance of the protected activities. There are
thus subtle differences in the two versions.

After oonsiderable debate in the House, it -

was agreed that “attempts o interfere” with
a person'’s federally protected rights were
simply too tenuous & basis for prosecution.
The Senatée version does not agree, How-
ever, nelther did the House version consist-
ently take that position throughout the en-
tire bill. Compare Sec. 245(a) with Sec, 246
(b), 246(c) =nd 245(d).

* The House version forbids discrimination
on the basls of “political afiliation” in the
enumerated areas, whereas the Senate ver-
sion does not. :

After some discussion, the House, in the
Committee of the Whole, narrowly defeated
(80-90) an amendment {o protect business-
men during riots, However, such protection
is extended to such people by Sec. 246(b) (3)
of the Senate version,

Sec., 245(b) (4) (A) of the Senate version,
which forbids interference with one “partioi-
pating without diserimination on account of
race, color, religlon or natlonal origin in any
of the bhenefits or activitles” enumerated,
presents & serious problem, If the section is
designed to proseribe acts of terrorism
against minority groups, it may be superfiu-
ous (and certalnly confusing) in view of
the intimidation clause- that was added by
the Senate at subsection 1 of the Bec, 246 (b).
The House bill requires & separate acts-of-
terror seotion, 245(b) (on page 3 of the
House version), because it does not have an
intimidation clause comparable o that in
Sec, 245(b) (1) of the Senate verslon, If, on
the other hand, it 1s not designed 1o pro-
scribe acts of terrorism, but applies rather
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to olvil rights workers (see Cong. Rec., March
7, 1968, page 5636), 1% is likewlse superfiuous
-and confusing, ) .

It should be noted that the languagé of

the House version is far more clear, The
‘prineipal sections were not rewrltten on the
floor, Thus the House version avoids awkward
‘phraseology like that in proposed section
:245(b) (1) “whoever, whether or not acting
under color of law, by force or threat of force
‘willfully . . . intimidates . . . any person ...
An order to intimidate such person or any
other person or any class of persons from”
participating in the activities deseribed. Pro-
posed section 245(b) (4) (A) repeats this lan-
‘guage verbatim except that 1t adds the qual-
JAcntion thet the victim must be participat-
ihg “without discrimination on account of-
.race,” efe. Is that a distinction without a
difference? Probably so,

Proposed section 245(b) (2) requires racial
motivation as an element of the offenses con-

-corning activities of lesser federal interest.
‘This is the only place in Title I of the Senate
version where racial motivation is made an
-element of an offense. But that requirement
in proposed section 245 (b) (2) 1s made mean~
ingless by (b)(4) of such section which
‘makes it & crime to do what (b)(2) forbids
-even if racial motivation is lacking,

Thus the eloment of ractal motivation
drops oub of the Senate verslon—an effect
which was probably not intended by the
other body, 'Thus, for example, if a fist fight
breaks out tn & labor dispute because one
party was “enjoying employment . ... by any
private employer” as, say, & scab laborer, then
o federal erime may have been committed.
The same might be true if two employees
fought over the fact that one received w
bonus (a “perquisite”) while the other did
not. These results are not in harmony with
the probable legislative intent of the other
body, let alons that of the House.

One should recall that one of the earlier
stalemates In the other body was caused by
the question whether racial motivation
should be made an element of the crime,
Though subsections (b)(1) and (b)(2)
glve the appearance of compromise on that
question, subsection (b)(4) indicates that
the so-called liberal bloc lost the bargain,

The other example of a disparity in Title
I between what was intended and what was
legislated grows out of the Mrs, Murphy
amendment [compare section 201(b) (1) of
the Civil Rights Act of 1064] proposed by
Senator Cooper (Cong. Rec., p, 5636, March 7,
1968) . The amendment reads;

“Nothing in subparagraph (2)(F) or (4)
(A) of this subsection shall apply to the
proprietor of any establishment which pro-
vides lodging to transient guests, or to any
employee acting on bebalf of such proprie-

- tor, with respect to the enjoyment of the
goods, services facllities, privileges, advan-
tages, or accommodations of such establish=
ment; if such establishment is located within
& building which conteins not more than five
rooms for rent or hire and which is actually
occupled by the proprietor as his residence.”

. Thus If Mrs. Murphy wishes to Intimidate
& prospective Negro tenant she may do so
without violating Title I of the Senate ver-
sion. Bub suppose the Ku Klux Kian Intimi-
dates Mrs. Murphy because she has a Negro
tenant, Does Title I of the Senate version
protect her? No. The relevant language Is
found in proposed sectlon 245(b) (4) (B):
no one may intimidate Mrs. Murphy for “af~
fording another person ., . opportunity . ., .
to so participate,” .

The language refers back to (4) (A) whose
coverage was truncated by the Cooper
amendment, Thus, since Mrs, Murphy was
affording opportunities beyond those delim-
ited in (4) (A) she is not protected by (4) (B).

The House- version of H.R, 2616 probably
produces’ a different result in both cases:
Mrs. Murphy cauld not intimidate (by force
or threat of force) the prospective Negro
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tenant nor could the KKX intimidate Mrs.
Murphy for affording a room to such a tenant,

Thus 1t should be noted that these last
two major differences (racial motivation, pro-
tection of Mrs. Murphy) between Title T of
the Senate version and H.R, 2516 as passed by
the House are somewhat accidental, It s
probable that the Senate did not intend to be
different on those two issues,

The question of protection from and pro-
tectlon of Mrs, Murphy 1s not laid to rest by
the Cooper Amendment to Title I, Since Title
VIO does not regulate Mrs, Murphy [section
803(b) (2)] and since the purpose of Title
IX is only to enforce Title VIII with criminal
sanctions, 1t would seem that none of the
criminal sanctlons in the Senate Amendment
apply to the Mrs, Murphy sttuatlon, That
was probably the intent of sectlon 101(b)
of the Senate version which states: *“Noth-
ing contained in this section shall apply to
or affect activities under title VIII of this
Act.”

The grgument would be valid £ Title IX
had been written to do no more than enforce
Title VIII. But Title IX, mirroring the ap-
proach of Title I, makes it a crime to intimi«
date “any person because of his race .., and
because he is ., , renfing . , . occupying . ..
or negotiating for the ... rental. ., or occu«
pation of any dwelling, ... -

Thus Mrs. Murphy may not intimidate the
prospective Negro tenant, And since Title IX
also forbids intimidating anyone because he
is “affording another person ... opportu-
nity .. . 50 to particlpate,” the KKK can-
not intimidate Mrs. Murphy for renting to &
Negro without subjecting itself to criminal
penaltles,

Thus the results under Title IX, unlike
those under Title I, appear to square with
the House version, ,

Both the Senate and House versions pro-
vide for the protection of Civil Rights work-
ers, While the House version protects Otvil
Rights workers who are ‘‘persons,” the Senate
version protects only those who are “citizens.”
See proposed section 246(b) (5) in Title IX
of the Senate version.

Both the Senate and House versions pro-
vide for an identical tier of penalties for vio-
lations of the Act based upon the seriousness
of the offense, . .

'Two Senste amendments attempt to make
the protection provisions inapplicable to law
enforcement officers, The first, proposed by
Senator Talmadge, insulates officers who are
“lawfully” cdrrying out the duties of their
office, Sec. 246(c). The second amendment,
proposed by Senator Ervin, provides that the
operative sections shall not apply to “acts or
omissions on the part of law enforcement
officers , ., . who are engaged in suppressing
2 rlot or civill disturbance or restoring law
and order during a riot or civil disturbance.”
Under the latfer amendment, Seo. 10i(c),
protection of the law may be wanting when
it 1s needed most,” Although mnelther the
term “riot” nor the term “eivil disturbance”
is defined for the purposes of the chapter in
question, t is clear that the Ervin Amend-
ment would serlously decrease the number of
people . (“whoever, whether or not acting
under color of law"”) whose conduct would be
regulated by the proposed legislation,

The amendments t0 Seo, 241 and 242 of
Title 18 concerning penaltles are the same
in the House and Senate versions, -

‘The pre-empiion Section of the House ver~
sjon says that no state law is pre-empted un«
less it is “inconsistent” with the Federal law,
wherens the Senate verslon makes clear that

there is no pre-emption whatsoever, Since it
is unlikely that a State would seek to enforce
a statute conflicting with the federal policy
stated hereln, it is probable that the different
approaches would produce the same result.

Finally, Sec, 245(a) (1) of the Senate ver~
sion states that no prosecution shall be un-~
dertaken unless the Attorney General certi-
fles In advance that it is “in the public
interest and necessary to secure substantial
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Justice,” The House version contalns no sueh
provision,

HR. 421 and the Thurmond-Lausche
amendment contaln almost identical opera.
tive sections. However, the Senate version
makes clear that the overt act which is re.
quired may ocour either during the trayel
or use of the Interstate facility or after the
travel or use of such facility, whereas the
House version seemed to say that the overt
ach could occur only after the travel or use
of the interstate facility.

Sec. 2101 (b)- of the Senate version pro-
vides for a rule of evidence, It is senseless,
The House version has no such provision,

Sec. 2101(c) of the Senate version pro.
vides that conviction or acquittal on the
merits under the laws of any state shall be
& bar to any federal prosecution “for the
same ach or acts.” What Is the scope of the
quoted phrase? The House version has no
such provision.

Sec. 2101(d) of the Senate version requires
that the Department of Justice quickly pros-
ecute interstate rioters or report to Congress
in writing, The House version has no such
proyiston.,

Sec, 2101(e) of the Senate version insu.
lates labor unions from the anti-riot provi-
slons, 50 long as they are “pursuing the
legitimate objectives of organized Iiabor”
The House, in the Commitiee of the Whole,
twice handily rejected (120-66 on a division,
CoNGRESSIONAL RECORD, vol. 113, pt. 15, p.
19418, and 110-76 on a division, CONGRES-
SIONAL RECORD, vol. 178, pt. 15, p. 19423)
similar exemptions for labor unions,

Bec. 2101(f) of the Senate version is the
anti-pre-emption section, It makes clear
that the federal remedy i8 in addition to the
state remedies. The House version says that
the federal remedy does not pre-empt the
state remedies unless they are *“inconsist-
ent,” Since it is unlikely that a State would
seek to enforce a statute conflicting with
the federal policy stated herein, it is probe
able that the different approaches would pro-
duce the same result,

Sec. 2102 of the Senate version defines the
terms “riot” and “to incite & riot,” as does
the House version, Both the House and the
Senate versions make the mistake of apply-

ing the "clear and present danger” doctrine .3 :

to the definition of a riot, rather than the
definition of “to incite a riot,” For the doc-

trine sets down a rule by which freedom of J

speech is limited. See Schenck v, United

States, 240 U8, 47, 52 (1919). Thus Congress BB
may limit “speech” where 1t presents s clear

and present danger of a riot. The doctrine
does not address itself to the Issue of
whether a riot, in order to be defined as a

oo 2
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riof, must present a olear and present danger 38

of harm to the community,

The Senate definitlon of “riot” includes §
not only acts of violence, but also threats FE
of acts of violence. The House version em- j

braced only the former, The Senate version,

like the House version, of the definition of 3
the term “to incite a riot" states that such 3

term does not mean the mere advocacy of

ideas or expression of belief. However, the
Senate version meakes clear that “expression

of belief” does not involve “advocacy of any 2

act or acts of violence or assertion of the
rightness of, or the right to commit any 3

such act or acts,” whereas the House version
is silent on that particular aspect.

These six titles were added to ELR. 2616 &
in the Senate by Senator Ervin, They con*

stitute the exact provisions of 8. 1843, a Ml
which passed the Senate without debate 00 ¥
December 6, 1967 and is presently pending 3

before the House Committee on Interior and
Insular Affairs. The bill has never before had

the benefit of hearings in the House, al* |

though the Interior Committee has sched- 34
uled hearings beginning March 29, 1968, RO

has such legislation been considered In 207

previous Congress.

A comprehensive analysis of these six titles I

concerning the Rights of Indians is foud

%
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enate Report No, 841, 90th .Congress, 15t
2 oo (accompanylng S. 1843).
ITTLE I-—RIGHTS OF INDIANS

rhis $tle crestes a “bill of rights" for
‘Indians in relatlonship.to their tribal gov-
rnment similar to the guarantees of our
;’edel‘&l Constitution, If embodies portions
of the First, Fourth, Fifth, Sixth, Seventh

4 Fourteenth Amendments and Article 1,
gﬁc 8 of the Constitution and applles them
to indians who are not now so protected,
Indien iribal-courts, acting under Indian
customs, ‘presently are not subject to Con-
stitutional sanctions.

In addition o the specific portions of the
Constitution -made apploable to Indians,
‘this title provides additionally that: (1)
tribal courta may.uot impose criminal pen-
alties {n excess of $500 and slx months im-
prisonment, or both; (2) jurors may not be
fewer than six; (8) mssistance of counsel
shall be at the accused’s own expense (pres-
ent interpretations of" Constitutionsl mini-
mum requirements of the Sixth Amendment
epplicable %0 non-Indien ¢itizens require

lawyers to be appointed at no cost’ to the

non-Indian acoused, if he is indigent and
the Oriminal Justice Act of 1964 provides
payment for such lawyers in the Federal
Courts); '(4) habeas corpus application for
release from iribal deftentlon shall be made

" in the Federal courts (under present Con-

stitutional praotice, non-Indian oifizens, if
imprisoned uhnder state law, must first seek
habeas corpus by exhausting available state
court remedies before applying to Federal
courts.)

TITLE I0—MODEL CODE GOVERNING COURTS OF
INDIAN AFFAIRS .

This title authorizes the Secretary of the
Interior to draft for Congressional considera-
tion & model code to govern the administra-
tlon of justice by Indian courts which would
supplant the present code now reposing in
Title 25 of the Uode of Federal Regulations
snd which is more than thirty years old,
Ouriously, this title requires that such code
shall assure- that any accused shall have the
“samo rights, privileges and immunities” as
non-Indian citizens have under the Constitu-
tlon.. This blanket extension of protection
under the Constitution seems to malke the
Portial enumeration of “rights” under title
II unnecessary or confusing, .

TITLE IV—JURISDICTION OVER .CRIMINAL AND
- 'CIVIL .ACTIONS

. This title authorizes states not having
jurlsdiction over civil.and criminal actions
In Indian country within their boundaries
fo assume such Jurisdiction only with the
consent of the Indians (majority vote of adult
Indiens required), To accomplish that, title
IV amends Public Law 83-280 (67 Stat. 588)
which now permits States to assume such
Jurlsdiction by legislative actlon and with-
ouf Indian consent.

Some States presently exercise jurisdiction
over Indians by buthority of their own legls~
latlve enaction (PL 83-280) and some by

Pederal mandate (18 USOC 1162, 28 USC 1360).

To implement the purposes of the bill—to
govern Indians only with their consent—
title TV repeals that part of PI. 83-280 (See.
") which permits States to assume Indian
Jurisdiction without Indian consent, The
bill does not amend, however, those provi-
slons_o: Federal law that speclfically require
gertam States to assume jurisdiction, Instead
itle TV allows those States, along with the
others now exerolsing jurisdiction, to retro-
;ede Such presently exercised jurisdiction
2k 10 the Untied States, Retrocession pre-
Sumably, would then permlt those States to
Xtend jurisdiction back to Indlans only upon
ofet Indians' gonsent, But careful analysis
he bill and Senate report No. 841 reveals

8 contrary result, . :
th.m}e Benate report says that title IV au-
dl°;‘ ty for States to assume Indlan juris-
Ctoh~with Indian consent—extends only
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to those Btates where no such Jurisdiction
“now eémists” Thus, States mow 'exercising
Jurisdiction are not granted authoripy to
extend such jurisdiction to Indlans even in
the ovent they should retrocede that juris-
diction to.the U.S. This anomalous sitiation
oceurs because retrocession necessarily would
be a future event, The State retroceding
Jurisdiction ‘would, at the time of retroces-
sion, and only then, become a State *not
having jurisdiction.” The bill, as explained
by the Senate report glves authority only
to Btates were no jurisdiction “mow emists”
Therefore, those retroceding States would not
be authorized by this or any other provision
to regain jurisdiction for subsequent exten-
sion to Indians once 1% is given up. ’

The apparent gap between the bill's pur-
pose and effect 1s due to the interpretation
given the authority grant langurge, namely
to those States where no jurisdiction “now
exlsts,” Although this interpretation frizs-

frates the purpose of the bill, it is supported

by the general rule that Congress does not
glve Its consent to acts that may ocour in
the future, That doctrine is' best denion-
trated in the analogous situation where Con-
gresslonal consent to interstate compacts is
required, In such cases, the consent given is
for only those acts presently ocourring and
not for acts that may happen in the future.

TITLE V-—OFFENSES WITHIN INDIAN COUNTRY
This -title amends the “Major Crimes Act”

(18 USC 1158) to include an additional of~
fense of “assault resulting in serious bodily

. injury.” his offense, along with other serious.

crimes, will be proseouted in. Federal courts,
since Indian courts may punish only up to
$600 and six months, or both. Senator Ervin,
who sponsored this amendment, thus sought
to have serious assaults punished by more
substantial penalties than imposed by Indian
courts (Senate Report No. 8431, p, 12.). But
that may not be the result, Section 1153, to
which this crime is added, provides -no spe-
cific penalty, but instead provides such pun-
ishment as the offense would merit ;under
other Federal jurisdiction. But "the crime
this amendment specifically defines does not
appedr’ in Title 18 U.8., Code. Therefore, no
Federal penalty is provided.: The Federal
assault statute most nearly similar In defini-
tion (18 USO 118d) provides no.greater pen-
alty than the Indian court .may impose. It
could be argued, however, that 18 USC 13
would apply to effest the purpose of this
amendment. 18 USC 18 provides that of-
fenses cccurring in Federal jurisdictions that
are not defined by Federal statute are pun-
ishable under applicable State law. How-
ever, that spplication not only raises ques-
tions of State jurisdiction over Indians which
other parts of this bill would extend only
with Indian consent, but it also ralses gues-
tlons of whether similar State laws even exist
or, if they do, whether they provide greater
penaliies, ' :
TITLE VI—EMPLOYMENT OF LEGAL COUNSEL

This title provides that when approval
of agreements between Indisns and their
legal ‘counsel is required by the Secretary of
the Interlor or the Commissioner of Indian
Affairs and takes longér than ninety days in
forthcoming, such approval shall be deemed
granted,
TITLE VIT-—~MATERYALS RELATING TO CONSTINU-

TIONAL RIGHTS OF INDIANS |

This title suthorizes and directs the Seo-
retary of the Interior to revise, compile and
publish certain documents and materials
relating to Indian rights, laws, treaties and
other affairs.

TITLE VIH—OFEN HOUIING

- This analysis will compare Title IV of the
1966 Givil Rights bill, E.R: 14765, which
passed the House on August 9, 1968, with
Title VIII of H.R. 2616, as passed by the
Senate on March 11, 1968, The analysis will
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ettempt primarily to mnote the differemces
ia the two approachés, C '

Thé House version was more narrow in
1ts scope and more stringent in it$ enforce-
ment, The House version sought to regulate
only real estate brokers, their employees,
salesmen and people “in the business” of
building developing, selling, and so forth.
The Senate version, rather than treat the
commerce of bullding, selling, and renting
houses, embraces every dwelling in the
natlon except for certain ocases where the
conduct of the owner qualifies for an exemp-
tion from the law. .

The House version established: strict
enforcement procedures, It established & Fair
Housing Board as a new government agency
with broad powers, similar to that of the
National Labor Relations Board, Thus, the
complainant would seek -the vindication of
his falr-housing rights” befors the Board,
rather than going to court, as he would under
the Senate version. Under the Hause version,
the Secretary of HUD served in an anolllary
enforcement; oapacity, but his powers were
limited to investigating, publishing reports
and studies, and co-operating with other
agencles in eliminating discriminatory hous-
ing practices, : N

Under the Senate version, the Secretary
of HUD is authorized to educate, persuade
and conciliate in order to eliminate disorimi-
natory housing praotices, But, if the Becre~
tary of HUD is unsuccessful, the sole recourse
under the Senate version is to the "court,
State or federal, and not any administrative
agency, such as a Falr Housing Board,

The two verslons differ in more partioular
ways. Under the Senate version, the discrimi~
natory basis 15 that of race, color, religion or
national: origin, The House version covered
those four bases but also, at ttmes referred to
the factors of economic status and of chil~
dren, both in their number and thelr age, as
discriminatory bases upon which the biil was
predicated. R

‘The House version forbade réal estate bro-
kers and the lke to refuse to use their “best
efforts” to consummate any sale or rental be-
cause of race, color, ete., whereas the Senate
version is silent, Lo ’ .
. Moreover, the House version forbade bro-
kers and the like from engaging in any proc-
tlce to restriot the availability of housing on
the basls of race, color, eto., whereas the Sen-
ate version is silent. R

The House version made clear that nothing
in the Act would affect the right of the broker
to his commission, whereas the Senate ver-
sion is silent. On the question of the breadth
of coverage, Sections 403(e) and 402 were at
the heart of the House approach in that they
emphasized the freedom, of the typical home-
owner in selling or renting. Sec, 403 sald:

-*(e) Nothing in this section shall prohibit,
or be construed to prohiblt, a real estate
broker, agent, or salesman from ocomplying
with the express written instructions of any
person. not in the businéss'of bullding, de-
‘veloping, selling, renting, or leasing dwellings,
or otherwise not subject to the prohibitions
of this section pursuant to subsection (b) or.
(0) hereof, with respect to the sale, rental, or
lease of a dwelling owned by such person, if
such instruction was not encouraged, solic-
ited, or induced by such broker, agent, or
salesman, or any employee or agent thereof,”,

The last sentence of See. 402 reads;

“But nothing contained in this bill shall
be construed to prohibit or affect the right of
any pérson, or his authorized agent, to rent
or refuse to rent, a room or rooms in his
home for any reason, or for no reason; or to
change his tenants as offen as he may de-
sire,”

Since the House version regulated only
those in the business of.selling, renting, or
developing, those who were not in such busi-
ness were linplicitly exempt although they
were not expressly exempt. The only ex~
press exemption (the last sentence of seotion
402, quoted above) applied to homeowners
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renting rooms in the tpwn “homes” (what-
ever that means) even though they might
otherwise be “deemed {0 be in the business”
of renting under section 402(d). .

However, the Senate version covers all
classes of dwelllngs in all transactions except
three, They are as follows:

A. 4 .single-family-“house” (whatever that
means) sold or rented by an owner but only
1f the following four conditions are true:

(1) he owns three or fewer single-family
houses,

(2) he sells no more then one non-resi-
dence in any two year period,

(8) he sells without the services of a
broker or the like, and

< (4) he sells without any discriminating
advertlsing,

These conditions present some problems.

The first condition is modified by an at-
tribution clause resembling in purpose those
found in the Internal Revenue Code, That
is, the ownership of an item by one spouse
or relatlve is attributed to the other spouse
or relative lest some rule be circumvented,
The abtribution clause here is very loose in
comparison to IRC attribution sections,

The second condition is phrased in trouble-
some language: “The exemption . , ., ghall

apply only with respect to one such sale
© within any twenty~four month period.,” What
if two non-residences are sold in such time?
‘Which sale pets the exemption? The. first?

Or is 1t the seller’s cholce? .

The fourth condition requires that, "after
notlce,” there be no discriminatory adver-
Hising, What *“notice”?’ By whom? there is
no intimetion in the entire Title of what is
meant by “after notice.” .

However, 1t is clear that regardless of cir-
cumstances, no one can “make , , . any no-
tee, statement, or advertisement” that dis~
criminates, section 804(c). That applies to all
dwellings except religious and fraternal or-
ganizations exempted by section 807. Thus
the fourth condition, which is stated in more
narrow terms (it requires less of the seller)
apparently contradicts the broader require-
ment of section 804(c) stated above.

The fourth condition would seem to re-
quire only the avoidance of written discrim-
inatory advertising wheress section 804(c)
would arguably require the avoldance of both
written and spoken (a *statement” can be
oral) “indications of preference.”

So, does the fourth condition mean that
less is required? Or is it simply a nullity?

" Furthermore, don’ these prohibitions vio~
late. “free speech” under the ‘First -Amend-
ment? Does not » oitizen have the right to
indicate his preference by the spoken or writ-
ten word? Those. questions are not easy to
-answer,

B. Mrs. Murphy's boardinghouse. It ap-
Ppears under section 803 (b)(2), there is an
exemption for “rooms or units in dwellings”
holding no more than four families [* ‘fam-
11y’ includes a single individual”—seotion
802(c)] Uving independently of each other,
If the owner resides therein. The exemption
applies to both the sale and rental of rooms
and units, not merely to rental as would be
true If this were purely a Mrs, Murphy ex-
emption. (Note in comparison that private
clubs are exempt only for rental purposes
under section 807.) Is it then possible for
.Mrs, Murphy, to sell all her units (ie., her
house) to one buyer and still be exempt?

If Mrs. Murphy is not exempt by section
803 (k) (2) In selling her dwelling, is she
exempt under .section B803(b) (1)? Is Mrs.
Murphy’s house a “single-family” dwelling?
From ‘the use of language in Title VIT, es-
- pecially in sections 802(b), 802(c) and 803

(b) (2), 1% would seem that a “single~-family”
house is one which is “occupled as, or de-
signed or intended for occupancy as, & resi-
dence by.one” family.

Thus if Mrs, Murphy has a boarder or if
-her house Is designed to hold both the
Murphy family and others as well (i.e, it has
-an extra room), then her house is not exempt
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for sale purposes under section 803(b)(1).
Of ocourse, there are many homes that fit
that definition, If the definltlon is correct,
then many dwellings considered exempt will
not prove so.

However, the sectlons delimiting the ex-
exemptions are not so clear as they should be
in. view of their central importance.

It is interesting to note that a four-apart-
ment condominium would be exerapt under
sectlon 803(b) (2) whereas & co-operative
would not, hecause in the former, each fani-
41y owns a unlt, whereas in the latter each
famlly owns an undivided quarter which
may not be considered by a court to be a
“room"” or “unit’” The polley for making
such g ‘distinction is not clear.

However, the House verslon contained a
provision, section 403(b), which was sub-
stantlally similar to section 803(b) (2).

C. 1. 4 dwelling maintained by a religious
group for a mon-commercitl purpose, ex-
enapt as to both sale sale and rental,

2. A dwelling maintained as a bona fide'
private club for a non-commercial purpose,
exempt as to rental only so that preference
can be given to members of such elub.
 In the House version, section 408(c) ex-
empted the same two groups as to both the
sale and rental to their own members,

Seotion 805 of the Senate verslon forblds
‘banks and similar institutions from diserimil-
nation on the basis of race; color, ete, in the
financing of housing. So did section 404 of
-the House version,

Seotion B06 of the Senate version forbids
diserimination In the provision of broker-
age services, 8o did section 403 (a) (6) of the
House version.

As for the enforcement of the open hous-
ing provision, it was noted earlier that the
House verston provided.for an administra«
tive remedy before the Falr Housing Bodrd,

In contrast, section 810 of the Senate ver-

slon permits any aggrieved person to file a
complaint with the Secretary of HUD within
180 days after the alleged discriminatory
'housing practice occurred. Within thirty days
after recelving a .complaint, the Secrotary
must notify the aggrieved person whether he
Intends to resolve the complaint. The Secre-
tary, if he intends to do so, then proceeds
1o correct the alleged discriminatory housing
‘practice by informal methods of coneiliation
and persuasion.
- The functions of the Secretary are delegable
within the Department, However, HUD has
only six regional ofiices and one area office
within the United States. The bill does ngt
make clear how or where a complaint will
be filed. However, section 808{c) does state
that conofliation meetings. shall be held in
the locality where the alleged disorimination
occurred. .

Under section B810(c), where there I1s a
State or loeal fair-housing law applicable,
‘the’ Secretary . is requiréd to notify the ap-
propriate State or local agency of any com-
plaint filed with him. If; within thirty days
after such notice has been glven to the ap-
propriate State or local oficlal, such official
.commences proceedings in the matter, then
the Secretary must refrain from further ace
tlon unless he certifies (why? to whom?) thatb
such action 1s necessary. '

However, section 310(d) Interrupts this
coneiliation process by permitting the age
grieved person within thirty days after the
filing of a-complaint (that is, within the same
-perfod ' that the ‘Secretary has to judge the
substantiality of the corplaint) to file an ac~
tion in -the appropriate -U.8. district -court
against the respondent named in the com-
plaint-—unless State or local law provides
“substantlally equivalent” relief, whereupon
such rellef must be sought.

However, tlie Secretary may continue to
seek voluhtary compliance up until the be-
ginning ‘of the trial (as distinguished from

‘the commencement of-the law sult.) -

In the course of the investigation, the Sec-
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retary Is permitted to make whatever searcheg
and selzures are necessary “provided, hoy.
ever, that the Secretary first complies with |, .
the Fourth Amendment.” The Secretary may
issue subpenas to compel. production of syey
materlals and may issue interrogatorles ang
may administer oaths. Any person who 5 '
found in contempt of the Secretary by “wil.
fully” neglecting to attend and testify or
answer any lawful inquiry or to produce rec.
ords shall be fined not more than $1,000 o
imprisoned not more than one year, or both,

Thus, in summary, the Secretary’s powers
are limited to education, conciliation, ang
investigation. He apparently cannot enforeg
the title; only a court can.

However, section 808(c) yilelds a contra.
dictory implication. It empowers the Secre.
tary to prescribe the “rights of appeal fropy
the decisions of his hearing examiners.” Thay J
implies administrative enforcement of thg 3§
prohibitions of the title, It might be the

DT b

source of an unintended enlargement of ad.

ministrative power. Ceution would require
its elimination. b
Section 812 states what 1s apparently an §
alternative to the oconciliation-then-litiga.
tion approach above stated: an aggrieved per.

son within 180 days after the alleged discrim. ¥
without ¥

inatory practice occurred, may,
complaining to HUD, file an action in the -
appropriate U.S. district court, At this point,

two commands come into play: Section 813 j E

commands the court. to wait to determine it 4
the Secretary can achieve voluntary conellia. 3
tion, while section 814 requires that the court §
“agsign the case for hearing to the earliesf §
practicable date and cause the case to be in §

every way expedited,” Note further that the H
command of section 814 to expedite applies i

only in the situation where the agegrieved i
party has not sought the assistance of the 3B

Secretary of HUD, but has instead filed s

clvil action without the prior aid of the i
Secretary. If the aggrieved party has first §
sought the assistance of the Becretary and 3
then files an action within thirty days of his i
filing the complaint with the Secretary, then §
the civil action arises under section 810(d}, H
a section to which the expedition require-
ment of section 814 does not apply.

Section 812(a) also changes the law con- |
cerning the bonga fide purchaser and the doc:
trine of lis pendens, Under section 812(a), §
it appears that a person who purchases 4
house that is involved in a law suilt is termed
a bona fide purchaser if he does not actually 3

know of the law suil, even though he has g

constructive knowledge that such a law sulv 3
was pending, :

Section 812(b) permits the court to ap- %
point an attorney for the plaintiff where jus- 38
tice requires it, However, the court has tha.t,
power only where the action is brought under ¥
sectlon 812 and not where the action I3
brought under section 810 (that is, after the &
assistance of the Secretary has been sought) 3
Note that under section 812(c), the cours 3
may award up to $1,000 in punitive damages. 38
The House version contained no such provl : :
sion., . 4
Both the Senate version, section 116, and 3
the House version, section 407(a), stated the! g
the provisions of the federal law do not prée 38
emp} State and local open housing laws, bt 3
do pre~empt State and local laws which ré«(
quired or permitted discriminatory housins 38
practices.

Section 817 of the Senate version estd
lishes a civil cause of action in tort for 1

housing. Section 407 of the House version
comparable.

Section 819 of the Senate bill is a seps™®
bility clause, The House version contatned 10
such clause. However, whereas the 1966 ﬂ°u:
bill fell within the Congressional power oV
interstate commerce, the more far-reach! s
Senate bill probably does not and must 10“”. E
to section b of the Fourteenth Amendmen? ]

i
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tional basis, Since section 1 of
,tgé cj?fggzgnth Amendment focuses only on
ugtate” action, it has long been doubted that
Congress could reach private diseriminatory
action through legislation to “enforce”
gection 1 of the Fourteenth Amendment; See
Civil Rights Cases, 109 U.S, 8 (1883). How-
ever, six Justloes ‘of the Supreme Court of
'the United States, in the case of United
states v. Herbert Guest, 883 U.S, 745 (1066),
stated in diotum that section 5 of the Four-
teenth Amendment empowers Congress to
enact laws which reach private discrimina~
?”%‘la following is a list of the comparable
sections in the House and the Senate ver-
sions:

House version, 1966  Senate version, 1968
401 801
403(a) (1) . 804(a)
403(a) (2) 804(b)
403(a) (8) 804(c) -

- 409(a) (8) 804(d)
403(a) (6 806
-403(a) (8 804(e)
403(b) 803 (b) (2)
.403(e) . 807
‘404 805
405 817
406(a) 812(a)
406(b) 812(b)
406(c) 812(c)
407(a) 813

5T ' ‘815

TITLE TX~PREVENTION OF INTIMIDATION IN FAIR
: HOUSING CASES
" mitle IX. of the Senate version provides
criminal sanctions in the fair-housing area,
Just gs Title I provided criminal sanctions in
the dreas entmerated in that Title. The Sen~
ate verslon 'apperently olassifies''the Open-
housing area as one of lesser federal Interest
and thus, as in Title I, requires raoial moti~
vation as an element of the crime in one sec-
tlon, but not in another, Compare section
801(e) with section 901(b)(1). Since .the
treatiient of open housing in Title IX is
identtcal with Title I's{reatment of the areas
of lesser-federal Interest, there is no readily
apparent reason why Title IX could not have
heen incorporated into Title I.

Title V, section 501(a) (6) .of the 1966 bill,
passed by the House, also provided criminal
sanctions for the interference with any per-
son becausé of his raee, color, religion or na=
tlonal origin. whileé he is secking to engage in
the purchase, rentdl, or occoupancy of -any
dwelling, .. . co
Note that both of these protection provi-
slons with oririnal sanctions ere broader in
8cope ‘than the open-housing rights recog-
Zized: for the civil-law purposes, In both ver-
sfons, thé criminal sanctions apply with' ref-
ere'ncg to “eny dwelling” without exception.

Note also that because both versions pro-
tect the right to ocoupy any dwelling, that
they ‘are both public-accommodation and
Open-housing provisions.:

. TITLE X~-CIVIL OBEDIENCE :
- Thres new Federal crimes punishable by
$10,000 or five years, or both:

1. Teaching or demonstrating the use of
making of firearms or explosives or incendi~-
arles or. techniques capable of causing in-
Jury, knowing or having reason to know such
dovices will be used unlawfully in a clvil
disorder adversely affecting commerce or the
%ertormanca of a federally protected func-

on, .

2. Tranhsporting or manufacturing for
‘ransportation in commerce a firearm of ex-
Plosive or incendiary knowing or having rea~
SO to know $hat such device will be used
Wlewiuily in furthering n civil disorder.

3, Oommission of an act to obstruct & law
eiforcement officer or firoman lawfully en-~
Eaged In pers ¢ his dutles incident to
#1d during s cfvll. disorder, which adversely
OXIV—806—Part 8
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affects ,commerce or the performance of 8
federally protected function, .

.Sectlon 232 defines “civil disorder” as a
“public disturbance involving acts of vio-
lence by assemblages of three or more per-
sons . . .” This definition.of civil.disorder is
different from the Title I definition of “rlot”
(pages 7-8 of this memo), Clvll disturbances
for gun control and fireman and policemen
protéction purposes require acts of violence
(but not threats) by assemblages, whereas
riots require acts of violence (or threats of
violence) by-only one person as part of an
assemblage, There seems no apparent reason
for this confusing difference except that the
“riot"” amendment was offered by Senators
Thurmond and Lausche and “eivil disturb-~
anoes” amendment was offered by Senator
Long (D-La.), From the debate record, it
appears that both sectlons were meant to
treat with the same kind of “disturbance”
or riot,

Bection 231(a)(1), listed as number 1
under Title X above ralses questions as to
the scope of “teaching” and “demonstrating”
elther use of weapons or “techniques oapable
of causing injuty ...” when coupled wiih
criminal labllity for those acts by “having
reason to know” that such weapons or tech
nigques will be used unlawfully in further-
ance of & olvil disorder, What does that pro-~
hibition include? Also, what is the meaning
of the requirement that the disorder ad-
versely affect commerce? Does scienter also
Inolude knowledge of the affect on commerce?

The prohibiflon against transportation or
manufacture for, commerce of firearms and
incendiarles, unlike the teaching and dem-
onstrating prohlbition, does not require
that the disorder affect commerce. Does that
difference make the disorder any more or
less serious. Should teaching about firearms,
incendiaries or “techniques” that cause ine
Jury become criminal only in disorders that
affect commerce and should shipping fire-
arms and incendlarles become criminal in.
disorders that do not affect commerce?

The firearms sectlons differ substantially
from the proposals how being considered in
the House and Senate Judiciary Committees
(Dodd, Celler, Hruska and Biester~-Rallsbaclk
bllls) in that these Title X sections prohibit
the demonstration and transfer and manu~
facture of firearms and explosives with
respect to their subseguent use, The bills in
Judiclary Committess would simply regulate
commerce of such devices and would not rely
on subsequent use, Use ol firearms and
similar devices has been a matter for local
donftrol by states and political subdivisions,
' Law enforcement officials, lawfully , per~
forming their duties, are excluded from the
prohibitions of Title X, ™ ,

Neither the 1968 nor the 1967 House-passed
Civil Rights bills contained provisiong af-
fecting frearms. '

~ Yes, Mr. Speaker, expediency may be
the House decision today. I think it is
wrong, We should not condone it.

In 1957 one of the great liberal Sen-
ators in the other body said in the con-
sideration of equally important ecivil
rights legislation then, and I quote:

Oh, Mr. President, I say to the liberals,

parllamentary expediency is not the road to
travel.

.. Those words by that individual in 1957
are applicable to us today, If we take the
path of expediency, we wiil live to regret
it. I say to you in my best judgment we
should follow the time-tested principles
of parliamentary procedure, because
they are primarily in the best interests
of our minority groups, and also in the
best interests of all our citizens, .

Mr, MADDEN, Mr, Speaker, I yleld 2
minutes to the gentleman from Colorado
[Mr, ASPINALLI,. . .
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Mr, CLARK, -Mr. Speaker, will the
gentleman -yleld?

Mr, ASPINALL. I yield to the gentle-
man from Pennsylvania,

Mr. CLARK, Mr, Speaker, we cannot
overestimate the serfousness of the ac-
tion this House is being asked to take to-
day. As most of my colleagues know, I
have been speaking out frequently on the
subject of law enforcement for several
years now, most recently within the past
few weeks, .

An examination of the ConeressroNan
Recorp will clearly indicate that, unfor-
tunately, my predictions of disaster have
come true this past weekend. I have the
feeling, however, that my voice is still
not being heard when I repeat once again
that we cannot make any progress in the
field of eivil rights when we are in a state
of anarchy. And we will remain in that
state just as long as we continue the pol-
dey of nonsupport for our law-enforce-
ment agencies,

Mr, Speaker, if there is an underpriv-
ileged, downtrodden minority in this
country today—and this past weekend—
it is the policé officers of the Nation.
They were required to accept unspeak-
able insults, flagrant injuries, were shot
at, thrown at, spit at, cursed at—and
then asked to accept It quietly and at
the same time be held responsible for the
maintenance of law and order.

I say to my colledgues that this in-
tolerable condition must be corrected
first—now, before any other action is
taken by this House, I, for one, will not
be stampeded or threatened into precipi-~
tous legislative action that will in effect
reward looters and arsonists.

Mr. Speaker, we are supposedly con-
sidering a civil rights bill, As T have said
before, what we have been dealing with
here has been neither civil, nor right, I
say to the Members in this Chamber
that before they vote today they should
walk out that door and onto buses and
ride through the destroyed areas and
streets of our Nation’s Capital. I ask how
many of the Members about to vote here
have been through the ravaged region of
this eity? I ask how many have talked
to the police officers and National
Guardsmen and Federal troops who
braved the war on Washington? And
that is exactly what it has been—s war
on Washingfon. ) .

Total and -utter destruction of blocks
of the city creating havoc'and spreading
fear through this city such as has never
heen done hefore. And now we are being
asked to forge our usual ‘calm, deliber-
ative, legislative process, In an atmos-
phere of fear to pass legislation that may
well have beneficial effects, but how do
we know. until our proper committee has
examined the contents of this legislation?

Mr, Speaker, I rise today not in op-
position to this bill in itself, I rise and
speak with all of the earnestness of my
heart to speak for the police of this .
Nation. And I ask my fellow Members to
consider that we are adding still another
indignity to their already overwhelming
ones by precipitous passing of a bill that
will make it clear to them that their job-
cannot be done. L

Recéntly, I read a .document of the
District of Cohimbia National Guard en-
titled: “Riot Control ‘Training, FBI,



