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A. ISSUES PRESENTED

1. The sentencing court imposed several conditions of
community custody on petitioner William J. Smith, The condition
prohibiting “any paraphernalia that can be used for the ingestion of
controlled substances” was the same, word-for-word, as the condition this

Court struck as unconstitutionally vague in State v. Sanchez Valencia, 169

Wn.2d 782, 791, 785, 239 P.3d 1059 (2010), Must the condition be
stricken as unconstitutionally vague?

2. Another condition prohibiting the possession of “pornographic
material” was the same in all relevant respects as the condition this Court
struck as unconstitutionally vague in State v. Bahl, 164 Wn.2d 739, 752-
53,193 P.3d 678 (2008). Must the condition be stricken as
unconstitutionally vague?

3. Under RCW 10.73.090, a personal restraint petition is timely
regardless of its filing date if it challenges a facially invalid judgment and
sentence. The two sentencing conditions at issue here are facially invalid

under Sanchez Valencia and Bahl. Is Mr. Smith’s PRP timely?

4. A petition purporting to be timely pursuant to the exceptions
listed in RCW 10.73.100 should be dismissed as “mixed” if one or more
grounds falls within that statute but one or more grounds does not.

However, claims that fall within the “facially invalidity” rule of RCW



10.73.090 may not be dismissed under the “mixed” doctrine of RCW
10.73.100. Did the acting chief judge of Division Two err in dismissing
Mr. Smith’s petition as “mixed,” where the two claims at issue here are
timely under RCW 10.73.090 and are not governed by RCW 10.73.100?

5. Where a petitioner raises a new ground for relief in a successive
personal restraint petition filed in the Court of Appeals, the court may not
dismiss the petition but must instead transfer it to this Court. Where Mr.
Smith raised new grounds for relief in his fifth PRP, did the acting chief
judge err in dismissing the PRP as successive, rather than transferring it to
this Court?

6. In Bahl and Sanchez Valencia this Court held that a defendant

need not wait until conditions of community custody are enforced against
him to challenge them as unconstitutionally vague. The same conditions
this Court rejected as unconstitutionally vague in those cases were
imposed upon Mr, Smith. Are his claims that the conditions are
unconstitutionally vague ripe for review, even though at this writing he is
still incarcerated?’

7. Retroactivity principles prohibit the application of a new rule of
criminal procedure to cases that were final before the new rule was

announced. But retroactivity principles do not bar the application of a

"It is possible Mr, Smith will be released to community custody shortly after
this brief is filed.



holding that does not announce a new rule. Although Bahl and Sanchez

Valencia were decided after Mr. Smith’s judgment became final, those
cases did not create new rules of criminal procedure, but rather applied
settled principles of constitutional law to the specific conditions at issue.

Must Bahl and Sanchez Valencia be applied to Mr, Smith’s case?

8. A plea bargaining agreement cannot exceed the authority given
to the courts and a defendant who pleads guilty does not thereby waive a
challenge to an illegal sentence. Rather, when a sentence has been
imposed for which there is no authority in law, the court has the power
and duty to correct the erroneous sentence when the error is discovered.
Does the court have the power and duty to strike the unconstitutionally
vague conditions from Mr, Smith’s judgment and sentence even though he
pled guilty?

B. STATEMENT OF THE CASE

In 2002, petitioner William J, Smith pled guilty to one count of
rape of a child in the second degree and one count of child molestation in
the second degree. Exhibit A (Judgment and Sentence) at 1. The
sentencing court imposed an indeterminate prison term of 136 months to

life. Ex. A at5. If the Indeterminate Sentencing Review Board releases



Mr. Smith sometime after he has served his minimum term, Mr. Smith
will be on community custody for the remainder of his life. Ex. A at 6.

The sentencing court imposed several conditions of community
custody. Ex. A at 6-9. One condition stated:

Defendant shall not possess or use any paraphernalia that

can be used for the ingestion or processing of controlled

substances or that can be used to facilitate the sale or

transfer of controlled substances including scales, pagers,

cellular phones, police scanners, and hand held electronic

scheduling and data storage devices.
Ex. A at 7. Another provided:

Defendant shall not possess or use any pornographic

material or equipment of any kind and shall not frequent

establishments that provide such materials for view or sale.
Ex. A at 9.

Mr. Smith did not appeal his conviction or sentence, but he has
filed five personal restraint petitions (“PRPs”). Exhibit B (Orders
dismissing previous PRPs). In the instant petition, filed May 4, 2010, Mr.
Smith argued that several conditions of community custody imposed upon
him were improper. He challenged the above two conditions and three

others. PRP at 2-3. The acting chief judge of Division Two dismissed the

petition as mixed and successive. Mr. Smith moved for discretionary

% Mr, Smith is scheduled to appear before the ISRB on July 26,2011. The ISRB
may either order his release or impose a new minimum term and a subsequent release
hearing date. See RCW 9,95.011; RCW 9.94A,712; In re the Personal Restraint of
Cashaw, 123 Wn.2d 138, 866 P.2d 8 (1994),




review, and the Commissioner of this Court ruled the acting chief judge’s
order was “debatable.” This Court subsequently granted review limited to
the paraphernalia and pornography prohibitions set forth above.
C. ARGUMENT

This Court will grant relief to an individual who has filed a
personal restraint petition if the petitioner is under "restraint" and the
restraint is unlawful. RAP 16.4(a). A petitioner is under restraint if he
“has limited freedom because of a court decision in a civil or criminal
proceeding, the petitioner is confined, the petitioner is subject to imminent
confinement, or the petitioner is under some other disability resulting from
a judgment or sentence in a criminal case.” RAP 16.4(b). The restraint is
unlawful if, inter alia:

The conviction was obtained or the sentence or other order

entered in a criminal proceeding or civil proceeding

instituted by the state or local government was imposed or

entered in violation of the Constitution of the United States

or the Constitution or laws of the State of Washington.

RAP 16.4(c)(2). “A constitutional violation resulting in actual prejudice

will fall within RAP 16.4(c)(2).” In re the Personal Restraint of Nichols,

_Wn2d__,  P3d__ ,2011 WL 1598634 at *2 (2011).
Mr. Smith is currently incarcerated. Once released, he will still be
“restrained” within the meaning of RAP 16.4(b) by community custody

conditions imposed by the sentencing court. As explained below, these



conditions are unconstitutionally vague under recent controlling decisions
of this Court. Mr. Smith is actually prejudiced because he does not know
what conduct is prohibited and what conduct is permitted, and he will be
subject to arbitrary enforcement. Accordingly, this Court should grant
relief by striking the unconstitutional conditions and remanding for

resentencing,

1. The conditions of community custody prohibiting possession of
“pornographic material” and “any paraphernalia that can be
used for the ingestion of controlled substances” are
unconstitutionally vague,

a. A sentence condition is unconstitutionally vague if it does not

provide adequate notice of what conduct is proscribed or allows for

arbitrary enforcement. Due process requires that individuals (1) receive

adequate notice of what conduct is prohibited and (2) are protected from
arbitrary enforcement. U.S. Const, amend. XIV; State v. Bahl, 164 Wn.2d
739, 752-53, 193 P.3d 678 (2008). Ordinary people must be able to

“understand what is and is not allowed.” State v. Sanchez Valencia, 169

Wn.2d 782, 791, 785, 239 P.3d 1059 (2010). A sentencing condition that
does not comport with these requirements is unconstitutionally vague.
Bahl, 164 Wn.2d at 753.

This Court does not presume a challenged sentencing condition is

constitutional. Sanchez Valencia, 169 Wn.2d at 793. A condition must be




stricken if it is vague, because a trial court has necessarily abused its
discretion in imposing it. Id. at 793, 795.

b. The condition prohibiting possession of “pornographic

material” is unconstitutional undet this Court’s decision in Bakl. One of

the conditions of community custody the sentencing court imposed upon
Mr. Smith was the following:

Defendant shall not possess or use any pornographic
material or equipment of any kind and shall not frequent
establishments that provide such materials for view or sale.

Ex. A at9.
This Court in Bahl held a substantially similar condition was
unconstitutionally vague. In that case, the sentencing court ordered:

Do not possess or access pornographic materials, as
directed by the supervising Community Corrections
Officer. Do not frequent establishments whose primary
business pertains to sexually explicit or erotic material.

Bahl, 164 Wn.2d at 743. This Court noted that the term “pornography”
has “never been given a precise legal definition.” 1d. at 754. The Court
described a federal case addressing the same issue:

In Loy, the Third Circuit discussed a number of materials
that might or might not be considered pornography, such as
the book Lolita, Calvin Klein advertisements, and Yeats’
poem “Leda and the Swan,” and concluded that although
the propriety of calling any of these materials pornographic
would generate debate, the debate would not be resolved.
The court said, “with regard to ‘pornography’ rather than
‘obscenity,” we do not ‘know it when we see it.””



Id. at 754-55 (citing United States v. Loy, 237 F.3d 251, 264 (3d Cir.

2001)). This Court further recognized that conditions implicating First
Amendment rights must be clear and reasonably necessary to accomplish
essential state needs. Id. at 758. The condition prohibiting the possession
of pornographic materials failed this test, and was unconstitutionally
vague. Id.

Bahl controls this case. The State in its response does not argue
that the slightly different wording in Mr. Smith’s judgment and sentence
renders the condition here constitutional. Indeed, the relevant language —
“pornographic material” — is the same, and there is no additional language
in Mr. Smith’s judgment that would elucidate the meaning of this phrase.
Accordingly, this Court should strike the condition as unconstitutionally

vague, and remand for resentencing. Bahl, 164 Wn.2d at 762.°

3 In Bahl, this Court held the second part of the condition imposed there was not
vague because it used the terms “sexually explicit” and “erotic,” which are clearly
defined. Bahl, 164 Wn.2d at 758-60. But the second part of the condition in Mr, Smith’s
Jjudgment and sentence refers to the same “pornographic materials” prohibited in the first
clause. Thus, the entire condition is unconstitutionally vague. Id. at 758 (the phrase
“pornographic material” is unconstitutionally vague).



c. The condition prohibiting possession of “any paraphernalia that

can be used for the ingestion or processing of controlled substances” is

unconstitutional under this Court’s decision in Sanchez Valencia. The

other condition at issue here is the following;:

Defendant shall not possess or use any paraphernalia that
can be used for the ingestion or processing of controlled
substances or that can be used to facilitate the sale or
transfer of controlled substances including scales, pagers,
cellular phones, police scanners, and hand held electronic
scheduling and data storage devices.

Ex. Aat7.
This condition is the same, word-for-word, as the condition this

Court held was unconstitutionally vague in Sanchez Valencia, 169 Wn.2d

at 785. In that case this Court determined that “the vague scope of
proscribed conduct fails to provide the petitioners with fair notice of what
they can and cannot do.” Id. at 794. “Moreover, the breadth of potential
violations under this condition offends the second prong of the vagueness
test, rendering the condition unconstitutionally vague.” Id. Thus, the
condition must be stricken and the case remanded for resentencing. Id. at
795.

The State does not argue the condition is constitutional. Instead, it
claims that the condition was not imposed at all, because “the checkbox is

extremely faint.” Response at 6, But although it is hard to see the box on



the copy of the judgment and sentence, it certainly appears to have been
checked. Ex. A at 7. Thus, Mr. Smith’s community corrections officer is
likely to think the condition applies. In order to be sure this vague
condition is not enforced against Mr. Smith, this Court should order that it
be clearly stricken.

The State then argues that even though Mr. Smith is not subject to
the paraphernalia prohibition set forth in the judgment and sentence, he is
subject to the conditions set forth in the “pre-trial offer,” including the
condition reading, “You shall not possess any paraphernalia for the use of
controlled substances.” Response at 6; see Exhibit C (Pre-trial Offer) at 6.
The State posits:

The defendant had agreed as part of a plea bargain contract

between himself and the State to not possess or use

paraphernalia for the ingestion of controlled substances.

This contract was ratified by the trial court at the time that

the Judgment and Sentence was entered and the pre-trial

offer was attached to the sentencing paperwork.

Response at 7.

There are two problems with this claim. First, the sentencing court
did not incorporate the pre-trial offer in the judgment and sentence.
Rather, the court, consistent with its authority to impose a sentence,

explicitly set forth many conditions of community custody. Ex. A at 6-9.

Nowhere on the judgment and sentence does the court say Mr. Smith must

10



also comply with the conditions listed in the pre-trial offer, Indeed,
several conditions would be redundant if both documents applied. This
Court should clarify that Mr. Smith is subject only to the conditions set
forth by the Court in the judgment and sentence.

Second, even if Mr. Smith could somehow be subject to the
conditions set forth on the pretrial offer that were not imposed by the
sentencing court, the condition prohibiting possession of “any
paraphernalia for the use of controlled substances” would still be

unconstitutionally vague under Sanchez Valencia. This Court explained

that the phrase “any paraphernalia” is a “much broader category” than

“drug paraphernalia,” which is defined by statute.® Sanchez Valencia, 169

Wn.2d at 794. “Because the condition might potentially encompass a
wide range of everyday items, it does not provide ascertainable standards
of guilt to protect against arbitrary enforcement.” 1d. (citing Bahl, 164
Wn.2d at 753). Thus, even the State’s proposed condition is
unconstitutional, and may not be enforced against Mr. Smith.

2. Mr. Smith properly raised these issues in his pro se personal
restraint petition and is entitled to relief.

Because Bahl and Sanchez Valencia are squarely on point, this

Court should grant relief. Mr. Smith has complied with the required

* Thus, the State’s argument that “drug paraphernalia” is defined is of no
moment, Response at 8,

11



procedures for personal restraint petitions. Unless Bahl and Sanchez

Valencia are applied to his case, he will be subject to unconstitutionally
vague conditions, will not know what conduct is permissible and what
conduct is prohibited, and will be at the mercy of arbitrary enforcement.

a. The petition is timely under RCW 10.73.090 because the

judgment is facially invalid. Mr. Smith timely filed his pro se PRP. The

one-year statute of limitations does not apply where the judgment and
sentence is not “valid on its face,” RCW 10.73.090(1). “Invalid on its
face” means “the judgment and sentence evidences the invalidity without

further elaboration.” In re the Personal Restraint of Goodwin, 146 Wn.2d

861, 866, 50 P.3d 618 (2002). Documents signed as part of a plea
agreement may be considered in determining whether the judgment and
sentence is invalid on its face. Id. at 866 n.2. Here, one need look no
further than the face of the judgment itself to see that the pornography
prohibition is unconstitutional under Bahl and the paraphernalia

prohibition is unconstitutional under Sanchez Valencia. See Section

(D)(1), supra. Thus, the petition is timely.

The acting chief judge of Division Two erroneously dismissed Mr.
Smith’s petition as “mixed.” A petition purporting to be timely pursuant
to the exceptions listed in RCW 10.73.100 should be dismissed as

“mixed” if one or more grounds falls within that statute but one or more

12



grounds does not. In re the Personal Restraint of Stoudmire, 141 Wn.2d

342, 349-50, 5 P.3d 1240 (2000). However, this rule does not apply to
petitions challenging facially invalid judgments. Such petitions are timely
under RCW 10.73.090 and the “mixed” analysis of RCW 10.73.100 does

not apply. Id. at 349, 351; accord In re the Personal Restraint of

Hankerson, 149 Wn.2d 695, 700, 72 P.3d 703 (2003) (explaining and
reaffirming Stoudmire).

In Stoudmire, for example, the petitioner raised seven claims in his
PRP. Stoudmire, 141 Wn.2d at 347. Two claims were timely under the
“facial invalidity” provision of RCW 10.73.090, one claim was arguably
timely under the “significant change in the law” exception of RCW
10.73.100, and at least three of the other four claims were time-barred. Id.
at 349-50. This Court dismissed all of the claims purporting to fall within
RCW 10.73.100 — even the one that arguably fell within an exception —
because the petitioner submitted a mixed petition. Id. at 350. But this
Court did not dismiss the claims that fell within RCW 10.,73.090’s “facial
invalidity” exception to the time bar. Rather, the Court reached the merits
and granted relief. Id. at 356-57. The same should occur here.

The State suggests that the judgment and sentence is not invalid
on its face because more factual development is necessary to determine

the constitutionality of the community custody conditions. Response at

13



11. This argument is foreclosed by Bahl and Sanchez Valencia. Although

those cases were direct appeals not implicating RCW 10.73.090, this
Court addressed the same argument in determining whether the issues

were ripe. E.g. Sanchez Valencia, 169 Wn.2d at 788-89. This Court

concluded that the issues were purely legal and did not depend on the
particulars of the petitioners’ conduct;

[TThe question of whether the condition is
unconstitutionally vague does not require further factual
development. The condition at issue places an immediate
restriction on the petitioners’ conduct, without the necessity
that the State take any action. ... [T]he question is not fact-
dependant; either the condition as written provides
constitutional notice and protection against arbitrary
enforcement or it does not.

Id. The same is true here: either the conditions as written provide
constitutional notice and protection against arbitrary enforcement or they
do not. No further factual development is necessary. The conditions are

facially invalid under Bahl and Sanchez Valencia, rendering the petition

timely under RCW 10.73.090.

b. The acting chief judge erred in dismissing the petition as

“successive” rather than transferring it to this Court. In addition to

erroneously dismissing Mr. Smith’s PRP as “mixed,” the acting chief

judge of Division Two dismissed the petition on the alternative basis that

14



it was “successive”.” As the Commissioner of this Court recognized, this,

too, was in error. Where a petitioner raises a new ground for relief in a
successive personal restraint petition filed in the Court of Appeals, the
proper procedure is to transfer the petition to this Court, not dismiss the

petition. In re the Personal Restraint of Perkins, 143 Wn.2d 261, 265-66,

19 P.3d 1027 (2001). Indeed, transfer is mandatory. Id. at 266 (citing
RCW 2.06.030).°

Although in some circumstances this Court may dismiss a
successive PRP under the “abuse of the writ” doctrine, this doctrine does
not apply unless “petitioner was represented by counsel throughout

postconviction proceedings.” Id. at 265 n.5 (quoting Stoudmire, 141

Wn.2d at 352). Mr. Smith filed all of his PRPs pro se.” Accordingly, he
has not abused the writ, and dismissal would be inappropriate. Perkins,
143 Wn.2d at 264-66 (second PRP not procedurally barred because
petitioner filed both pro se; Court reached merits and granted relief);
Stoudmire, 141 Wn.2d at 351 (second PRP not procedurally barred even

though petitioner had counsel for first PRP, where he filed second PRP

> The State does not defend this basis for dismissal in its response.

8 The Court of Appeals may dismiss a successive PRP only if it raises the same
issues as a prior PRP and those issues were “heard and determined on the merits,” RAP
16.4(d); Perkins, 143 Wn,2d at 264, 267. Here, it Mr, Smith raises new issues not raised
or addressed by the court in his previous PRPs, so dismissal was improper, Ex, B (orders
dismissing previous PRPs); see also Motion for Discretionary Review at 6,

" See Acords entries for case numbers 307952, 336855, 343762, 382725, and
406691.

15



pro se; Court reached merits and granted relief). As in Perkins and
Stoudmire, this Court should address the merits of Mr. Smith’s PRP and

grant relief.

¢.” Under Bahl and Sanchez Valencia, there is neither a ripeness

problem nor a retroactivity issue. Previous pleadings and rulings in this
case raised the possibility of either a ripeness issue or, conversely, a
retroactivity issue. Neither doctrine precludes relief here.

Bahl and Sanchez Valencia already held that an individual need

not wait until a vague condition is enforced against him to challenge its

constitutionality. Sanchez Valencia, 169 Wn.2d at 790; Bahl, 164 Wn.2d

at 752. This Court so held because the issues raised were primarily legal,
they did not require further factual development, the challenged actions
were final, and the court’s refusal to address the issue would create a

hardship for the parties affected. Sanchez Valencia, 169 Wn.2d at 786

(citing Bahl, 164 Wn.2d at 751). A hardship would be created if the court
refused to reach the issue because the individual would have to “discover
the meaning of his supervised release condition only under continual
threat of reimprisonment, in sequential hearings before the court. Such an
exercise is not necessary, nor will it clarify the issues.” Bahl, 164 Wn.2d

at 748 (citing Loy, 237 F.3d at 258). Mr, Smith raises the same issues

16



here that were raised in Bahl and Sanchez Valencia. The arguments are

ripe; Mr. Smith did not raise these issues too early.

For the same reason, it would make no sense to say Mr. Smith
raised these issues too late. Unless this Court reaches the merits of Mr.
Smith’s petition, he will be subject to conditions this Court has held are
unconstitutionally vague. He will not know what conduct is prohibited.
He will be subject to arbitrary enforcement. This Court should prevent
this outcome by striking the unconstitutional conditions.

Retroactivity principles do not come into play here because this
case does not involve a new rule of criminal procedure. See Yates v,
Aiken, 484 U.S. 211, 216-18, 108 S.Ct. 534, 98 L.Ed.2d 546 (1988).

Although Justice Harlan believed that most collateral

attacks on final judgments should be resolved by reference

to the state of the law at the time of the petitioner’s

conviction, he emphasized the proposition that many “new”

holdings are merely applications of principles that were

well settled at the time of conviction,

Id. at 216 (granting habeas relief despite government’s argument that

relevant case should not apply retroactively, because relevant case “did

not announce a new rule”); see also Teague v. Lane, 489 U.S. 288, 307,

109 S.Ct. 1060, 103 L.Ed.2d 334 (1989) (explaining Yates). Vague
sentencing conditions were prohibited under the Due Process Clause long

before this Court decided Bahl and Sanchez Valencia. Those cases merely

17



applied the rule against vagueness to the specific conditions at issue.
Thus, retroactivity principles do not bar relief for Mr, Smith. Yates, 484

U.S. at216-17.8

d. The court has a duty to cotrect an unlawful sentence regardless

of a plea agreement. The State’s primary argument in this case appears to

be that Mr. Smith must be held to these vague conditions because he
agreed to them as part of his plea bargain. Response at 2, 7. But Mr.
Smith never explicitly waived a vagueness challenge. In any event, a plea
bargaining agreement cannot exceed the authority given to the courts.

Goodwin, 146 Wn.2d at 870 (citing In re the Personal Restraint of

Gardner, 94 Wn.2d 504, 507, 617 P.2d 1001 (1980)). A defendant who
pleads guilty does not thereby waive a challenge to an illegal sentence,
even if he agreed to the illegal terms. Id. at 872, 874, “[W]hen a sentence
has been imposed for which there is no authority in law, the trial court has
the power and duty to correct the erroneous sentence, when the error is

discovered.” Id. at 869 (quoting In re the Personal Restraint of Carle, 93

Wn.2d 31, 33, 604 P.2d 1293 (1980)).°

® The holding as to ripeness also was not a “new rule.” As this Court noted,
“courts routinely reach[ed] the merits of preenforcement vagueness challenges to
sentencing conditions” prior to Bahl, Bahl, 164 Wn.2d at 745,

° Furthermore, a constitutional violation resulting in actual prejudice may be
raised for the first time in a PRP. Nichols, 2011 WL 1598634 at *2 (citing In re the
Personal Restraint of Hews, 99 Wn.2d 80, 660 P.2d 263 (1983)).

18



Additionally, it would make no sense to say a person must be held
to vague conditions because he agreed to them. Because the conditions
are vague, Mr. Smith’s understanding of what he agreed to and a
community corrections officer’s understanding of the condition may be
entirely different. A hearings officer may have yet a third interpretation of
the condition. The judge who imposed the condition may have had a
different understanding altogether. With whose interpretation would a
defendant who pled guilty be forced to comply? Theoretically, the
defendant only agreed to his own understanding of the condition, but it is
doubtful that is how it would be enforced. These problems show that the
rule from Goodwin must be applied in the context of vague sentencing
conditions just as it is applied in the context of an erroneous term of
incarceration. In other words, the court has the authority and duty to strike
the vague conditions regardless of the guilty plea.

In sum, this Court’s decisions in Bahl and Sanchez Valencia

mandate that the conditions prohibiting pornography and paraphernalia be
stricken from Mr. Smith’s judgment and sentence because they are
unconstitutionally vague. Mr. Smith therefore respectfully requests that

this Court grant his petition on these grounds.

19



D. CONCLUSION

For the reasons set forth above and in his previous briefing,
petitioner William Smith asks this Court to grant his personal restraint
petition, strike the conditions prohibiting possession of “pornographic
material” and “any paraphernalia that can be used for the ingestion or
processing of controlled substances,” and remand for resentencing.

DATED this 31st day of August, 2011,

Respectfully submitted,

/s/ Lila J. Silverstein

Lila J. Silverstein — WSBA 38394
Washington Appellate Project
Attorney for Petitioner
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HARP 86
FILED
AUG 0 5 2002
JoAnne MeBrida, Clerk, Clark Go,
SUPERIOR COURT OF WASHINGTON '
GOUNTY OF GLARK 02 9 04081 0
STATE OF WASHINGTON, Plaintiff, No 02«1-00234-0
v : JUDGMENT AND SENTENCE (J8)
WILLIAM JOSEPH SMITH PRISON ~ COMMUNITY
aka PLACEMENT/COMMUNITY CUSTODY
, | NON PERSISTENT OFFENDER —
Defendant RCW 9,94A.712
SID: WA16013984 . B
DOE: 03/21/1981 [ Clerk’s action required Paragraph 8.7

1. HEARING

14 A sentencing hearing wes held and the defendant, the defendant's lawyer and the (deputy) prosecuting
attarney were prasent,

. . i1, FINDINGS
There being no reason why Judgment should not be pronounced, the Court FINDS,

241 CURRENT OFFENSE(8): The defendant was found guilty on MAY 9, 2002

(Date)
by ‘ﬂplea [ ury-verdict 7] bench nal of,
GOUNT CRIME ' “ROW DATE OF CRIME
01 | RAPE OF A CHILD IN THE SECOND DEGREE 9A 44 076 : 10/29/2001 '
04723/2001
04 | CHILD MOLESTATION IN THE THIRD DEGREE 8A.44.089 o
. 10/29/2001

as charged In the Information,
"The oourt finds that the. Defendant ls subject fo sentencing under RCW 9 94A.712,

] Aspecil verdict/fiinding for use of firearm was retumed on Count(s)
ROW 9 94A 602, 510

[ Aspecial verdict/finding for use of deadly weapon other than a flrearm was returned on 3’7

Count(s) - ROW 9 94A.602

JUDGMENT AND SENTENCE (IS} (PRISON ~ COMMUNITY PLACEMENT CLARK GOUNTY PROSECUTING ATTORNEY
MONPERSISTENT QFFENDER) ~ Page 1 of 14 1200 FRANKLIN STREST » PO BOX.6000
REVISED 6/14/2002 ’

VANGOUVER, WASHINGTON 08686.5000
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A spegial verdict/finding of sexual motivation was returned on Couni(s) '

RCW © ©4A.836
A speclal verdlot/finding for Violation of the Uniform Cantrolied Substances Act was returned on
Count(s) , RCW 68,560,401 and

RCW 69,50.438, taking piace In a sohool, school bus, within 1000 feet of the perimeter of & school
grounds or within 1000 fegt of & school bus route stop designated by the schaol district, or in a puble
park, public transit vehlcle, or public traneit stop shelter; or In, or within 1000 feet of the perimeter of,
a aivic center desighated as a drug-free zone by a local government authorlty, or m & public housing
project designated by a local gaverning authonty as @ drug-free zone,

The defendant was convicted of vehiulat homicide which was proximeately caused by & person
driving & vehicle whils under the influence of intoxicating liquor or drug or by the operation of a
vehicle in a reckless manner and Is therefore a violent offense. RCW 8,94A.080,

This case nvolves Kidnapping In the first degres, kidnapping m the second degree, or unlawiul

Amprisonment as defined in chapter 8A.40 RCW, where the vicim 1s a mtnor and the offender is not

the minor's parent ROW 9A 44.130

‘rhe court finds that the offender has & chemisel dependenoy that has contributed to the offense(s).
RCW 9.94A.607,

The arimes charged in Count(s) ts/are Domestio Violence
offense(s) as that term Is defined i ROW 10 99,020:

A specal verdict/finding thet the defendant commilited a cime nvolving the manufacture of
methamphetamine when'a juvenile was present in of upon the premises of manufacture was
returned on Count(s) ______. RCW 8,94A, RCW 69.60.401(s), RCW 69.60.440,

Cutrent offenses encompassing the same coriminal conduot and counting as one orime In determining
the offender score are Count(s) . RCW 9.94A,589

Addltonal risdemeanor arimels) pertaining to this cause number are contained In & separate
Judgment and Sentence, '

Other current convictions listed under different cause numbers used n calculating the offender score
are (st offense and cause number)’

22 'CRIMINAL HISTORY (RCW 9,94A.526);

DATE OF SENTENCING COURT paTEOR | ol | TIPR
CRIME SENTENOE | (Counly & State) CRIME Ao O e

1711 NO KNOWN FELONIES

[Tl Additional eriminal history s atfached In Appendix 2.2,

[l The defendant commitiad a ourrent offense while on community placement (adds one pomt to {00TE),
ROW 8,94A,625 T :

[Tl The courtfinds that the following prior convictions are one offense far purposes of determining the
dffender score ROW 9,94A.525; "

1 The followng prior sonvdctions are not counted as polnts but s enhancements pursuant to
RCW 4861 520: '

1 The State has moved to'dismiss count(s) 02. (RAPE OF A CHILD IN THE SECOND DEGREE), 08
(CHILD MOLESTATION IN THE SECOND DECREE)
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25 _ SENTENGINGDATA -
COUNT | OFFENDER | SHriode: BTANDARD PLUS TOTAL STANDARD [ paxiup
R | o TR | vl | e | RSk | M
01, 3 X 102 MONTHS to LIFE
. .| 195 MONTHS . §50000
04, 3 V. 15 MONTHS to 20 6 YEARS
MONTHS . ' $10000
E)

24

2.8

2.6

3!1
3.2

33

(F) Firearm, (D) Other deadly weapons, {V) VUGBA In & protected zone, (VH) Veh. Hom, See

RCW 48,61.520 -
] Additional current offense sentencing data e attached in Appendix 2.3, _
(] EXCEPTIONAL SENTENCE. Substantial and compeliing reasans exist which Justify an exceptional
sentence [ ] above [T within [ below the standard range for Count(s) Findings of
fact and conclusions of law are attached in Appendix 24. The Prosecuting Attorney [ did [] did ot
recommend a gimilar sentence '
ABILITY TO PAY LEGAL FINANGIAL OBLIGATIONS, The court has cansldered the total atwount
owing, the defendant's past, present and future abilty to pay lagel financial obligations, Including the
defendant's financlal resources and the hikelihood that the defendant’s status will change. The ocourt
finds that the defendart has the ability or likely future abilty to pay the legal financial obligations
mposed hereln, RCW 9.84A.760/763 '
Forvialent offenses, most serious offenses, or armed offenders recommanded sentencing agreements
or plea agreements are [~].attached [] as follows: L f

formal written piea agreement exists, the agresment Is as set forth In the Defendant's Staterment on
Plea of Guilty.

. M, JUDGMENT , .
The defendant 18 GUILTY of the Counts and Charges listed in Paragraph 2.1 and Appendix 2 1,

B4 The Court DlSMISSEé Counts 02 (RAPE OF A CHILD IN THE SECOND DEGREE), 08 (CHILD
MOLESTATION IN THE SEGOND DEGREE).
[7] The defendant is found NOT GUILTY of Gounts. .

There [7] do [ do not exist substantial and compelling reasons Justifying an exceptional sentence
outside the presumptive sentencing range

IV, SENTENCE AND ORDER

IT IS ORDERED:
4,4 Defendant shall pay to the Clerk of this Court:
$ToBeSet | Reshitution to be pad to RCW 9,94A.750(753
T Vielm(s) and amounts to be set by separate
court order
$110,00 Criminal filing fee RCW 9.94A B0B
$500,00 Victim assessment - | RGW 7 68.036
W&&Qﬁwﬂ»«e Collection of biological sample (for orimes Chapter 289, Laws of 2002
: committed on or after July 1, 2002)
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$528.00 Fees for ¢ourt appointed attorney RCW 9.94A,605/760/030
§$1500.00 Fine ROW 2A 20.021
% ' Drug fun;! confribution to be pald within two (2) ROW 9.,94A 760
y‘%lrsFunc:l‘ #31018 [ 1017 (TF)
8 Crime fab fee ROW 43,438,600
S Witness costs RCW 10.,01.160 and
RCW 2,40.010

Court costs, meluding:

RCW 9.94A.030, 9,94A 505,
9.94A,760, 10.01.180,
10 46,190

6 A5 Sheriff service fees ROW 10.01 160 and
RCW 86.18,040
B Jury demand fee ROW 10,01.180 and
T ._ RGW 10.46,190
B Gourt appointed defense expert and other defense | RCW 8,94A.508, 760,
| costs RCW 2,94A,030
Extradition costs RCW 9.94A 508
Emergenoy response costs (Vehicular Assault, RCW 38.62430
}r/ehlcular Hormicide only, $1000 maximum)
0
(LISt L-aw Enforcament Agenay)
$ Other Costs for: RCW 9 84A,760

-] The above financial

[} shall be set by the prasecutar

db(lgatxcns do not melude all restituion or other legal financial obligations, which
may he set by later arder of the court A agl

reed restitution order may be entered.
RCW 9 94A.750/753. A restitubion heanng: '

7 ts scheduled for: ~
[X] The Department of Corrections may Immediately tssue a Notice of Payl‘goll Deduction.
RCW 9.94A.7602 !
Al payments shall be male in accordance with the policies of the clerk and on a schedule established

by the Repariment of Carrections, commencing Immediately,
the rate here Not less than §

. RCW 8 84A,760

unless thie court speclfically sets forth
per onth commencing

] Tnadditon to the other costs Imposed hereln, the Court finds that the defendant has the means to pay
for the cost of thearceration and 1s ordetad to pay such costs at the statutory rate of
‘ . RCW 9.94A 760
54 The defendant shall pay the costs of services to colleot unpald legal financial obligations,

CLARK COUNTY PROSEGUTING ATTORNEY
1200 FRANKLIN STREET » PO BOX 5000
YANGOUVER, WASHINGTON 58686-5000
(360)-307-2261 (OFFICE)
+ 7 (366) 397-2230 (FAX)
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4.2

4!3

4.4

45

RCW 36.18 190

The financlal obligations Impesed in this judgment shall bear intersst from the date of the Judgment
until payment in full, at the rate applicable to clvil judgments, RCW 10.82.000. An award of costs on
appeal against the defendant may bé added to the total legal financial obligatons, RCW 10.73.160
DNA TESTING The defendant shall have a biological sample collectéd for purposes of DNA
identification analysls and the defendant shall fully sooperate In the testing. The appropriate agenay,
the oounty or Department of Corrections; shall be responsible for obtalning the sample prior to the
defendant's release from confinement RCW 43.43.754
HIV TESTING, The defendant shall be tested and counssled far HIV as soon as possible and the
defondant shall fully cooperate In the testing and caunseling, RCW 70.24,340
The defendant shall not have contact with £ J.W (female, DOB: 10/20/88) and AN.W, (female, DOB,
4/23187) including, but not imited to, personal, verbal, telephonic, alectronic, written or contact through
a third party for LIFE years (not to exceed the maximum statutory gentence),
Suppletriental Domestic Violence Protection Order or Antiharassment Order atteched as Farm 4.3,

OTHER:

CONFINEMENT OVER ONE YEAR, The defendant 1s sentenced as follows:
(a) CONFINEMENT ROW 9.94A,580, Defendant s sentenced o the following term of
sonfinement In the custody of the Depariment of Correstions;

: d@y on Count 01

0 dewsTioniipen Gount 04

Actual nurmber of fonths of total confinement ordered Is* / 5(;0 - .

(Add mandatory firearm and deadly weapons enhancement fime'to run conseoutively to other
gounts, see Bectlon 2.3, Bentencing Data, ahove).

_All counts shall be:served concurrantly, except for the portion of those counts for-which there Is
a special finding of a firearm or other deadly weapon as set forth above af Saction 2.3, and
except for the following counts which shall be served consecufivaly:

The term(s) of confinement (sentence) imposed herein shall be sarved consecufively fo-any
other term of confinement (sentence) which the defendant may. be sentenced to under any
other cause In elther District Qourt or Superior Court unless otherwise speciiled heremn:

Conﬁnemant shall. commence Immediately unless otherwise set farth here:

()] CONF[NEMENT 0.94A.712. The Defendant 1s sentenced to the followmng term of confinement i
" the custody of the'Department of Corrections: '

COUNT | SENTENCE RANGE

120 o, W
! 4, uﬁﬁw |
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(¢) The defendant shall recelve credit for time served prior to sentenoing If that confinement was
salely under this cause number, ROW 8.94A.608,

Credit for 5 days time served prior to this date Is given, sald confinement being solely
related to the orimes for which the defendant Is being sentenced.

4,6 [] COMMUNITY PLACEMENT 15 ordersd on Gounts for months

2 COMMUNITY GUSTORY for Gount |, sentenced under RCW 9 84A.712 1s ordered for any period of
time the Defendant s relsased from fotal confinement before the explration of the maximum sentence.
COMMUNITY CUSTODY 18 ordered on Count [V for.a range from 36 to 48 months or for the period
of eamed releass awarded pursuant to RCW 8.84A.728(1) and (2), whichever fs longer, and standard
mandatary conditions are ordered. [See RCW 9 944 700/706(9) for community placement offenses
which ingitude serlous violent offenses, second degree assault, any enme aganst a person with a
deadly weapon finding, Chapter 69 50 or 69 52 RCW offenses not sentericed under RCW 8 94A,660

_committed before July 1, 2000, See ROW 9.94A.716 for community custody range offenses which
molude sex offenses hot sentericed under RCW 9.94A.712 and violent offenses committed on or after
July 1, 2000.Community custody follows & term for a sex offerise ~RCW 0.94A,506 Use paragraph 4.7
to impose community oustipdy following work ethle camp, Community placement/custody shall be for 12
monthe or for the period of eatned early ralease, whichever 18 longer, for'sex offenses or serious violent
offanses committed between 7/1/88 and 7/1/90, Assault 2, Assault of a Child 2, deadly weapon
enhancements and drug offenses under RCW 69,50 or 69.52; 24 months or for the perlad of early
earned release, whichever Is longer, for sex offenses occurring hetwasn 7/1/90 and §/6/98, serlous
viclent offenses, and vehicular hormisides or vehictlar assaults; 36 months or for the period of earned
sarly releass, whichever Is longer, for sex offenses committed after 6/6/06.]

The defendant shall be on communtty supervision/community custody under the charge of the
Department of Corrections, and shall fallow and comply with the instructions, rules and regulations
promulgated by sard Department for the-condugt of the defendant during the period of community
suparvision/community custody and any ather conditions stated in this Judgment and Sentence,

While on community placemant or community custody, the defendant shall (1) report to and be
avallable for contact with the assigned community corrections officer as directed, (2) work at
Department of Corrections-approved education, employmant and/or community service; (3) not
consume controlied substances except pursuant to lawfully issued prescriptions; (4) not unlawiully
possess controlled substances while In sommunity custody, (5) pay supervision fees as determined by
the Department of Carrections, (6) perform affirmative acts necessary to-monitor comphiance with the
orders of the court as required by the Department-of Corrections. The resldenoe location and hving
arrangements are subject ko the prior approval of the Department of Corvections while In community
placement or commumty custody, Community custody for sex offenders may be extended for up to the
statutory maxmmum term of the sentence, Violation of coramurity custody imposed for a sex offense

may result i edditional confinement. The defendant’s conditions of Community Placement/Community
Custody nclude the following:

The defendant shall ot consume any alcohol

= E/efe/nd?nt ghaill hav,éf fha contact with E J.W, (female, DOB: 10/20/88) and A N.W., (female, DOB:
[23/87 . ‘

[l Defendant shall remam [] within [ outside of & specified geographicel boundary, to wit

"
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Far Sentences Imposed under RCW 9 84A 712, other conditions maybe imposed during

cornmunity custody by the Indeterminate Sentence Review Board, or'in an emergency by the

Department of Corrections Emergency concitions shall not remain in effect longer than seven

working days uniess approved by the Indeterminate Sentence Review Board pursuant to law,
RCOW 9.94A.713 '

' Other conditions may be imposed by the court or Department durlng community custody, or are set
. »

fatth here it

The conditions of commurity supervislon/community custedy shall begin Immediately or upon the
defendant’s release from confinement unless otherwise set forth here:

+
%

Defendant shall not viotate any federal, state of local criminal laws, ehd shall notbe in the
company of any persan known by him/her to be vialating such laws. ’

Defandant shall not cormmit any like offenses,

Defendant shall notlfy his/ter communtty sarrections officer within forty-eight (48) hours of any
arrest or citaton

‘. ‘,,,_
Defendant shall not rifhiate or pertit communication or contact with persons known to him/her to
be conyicted felons, or presently on probation, community supervision/comimunity custocly or
parole for any offense, juvenile ar adult, except Immediate family, Additionally, the defendent shall
not nitiate or permit communication or contact with the following persons:

Defandant shall not h'_ave any contaot with other participants In the crime, elther directly or
indirectly ' )

Defendant shall not \nli'late ar permit communication or contact with persons known to m/her to
be subsianse abusers

Detendant shall not possess, use or dellver drugs prohibited by the Wniform Controlled Substances
Act, or any legend drugs, except by lawful presoription, The defendant shall notify hisiher
cormunity corrections officer on the nextworking day when a controlied substance or fegend drug
has heen medically prescribed .

Defendant shall not possess or use any paraphernalia that can be used for the ngestion or
processing of controlled substanoss or that can be used to faciitate the sale or transfer of
controlled substances including scales, pagers, celiular phones, police scanners, and hand held
electronio scheduling-and date storage devices, :

Defendant shall not ftequent known drug activity areas or resldences,
pefendant shall not use or possess glcoholic beverages [X] at all [7] to excess,

Thé defendant [ will i:] will not be required to take monitored antabuse per his/her coramunity
carrections officer's direction, at lus/her own expense, as presorbed by a physician,

Defendant shall not B m any place where alooholic beverages are sold by the drink for
consumption or are tgje primary sale item,

Defendant shall undergo an evaiuation for treatment for [ substanl;e abuse [} mental healih [_]
anger management treatment and fully comply with all recemmendad treatment

JUDGMENT AND SENTENCE (.‘IS%;(PRISC')N'— COMMUNITY PLACEMENT GLARK GOUNTY PROSEGUTING ATTORNEY
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- associated with gangs.

Defendant shall enter nto, cooperate with, fully attend and sucoessfully complete all in-patient and

outpatient phases of a [ substance abuse "] mental health 7] anger management treatment
program as established by the community cotrectlons offtcer and/or the treatment facility,

Based upan the Pre-Sentence Report, the court finds reasonable grounds to exiat to belleve the
defendant Is a mentally Il person, and this condition was likely to have influenced the offense,
Ascatdingly, the solirt orders the defendant to undergo a mental status evaluation and participate

In outpatient mental. heelth freatment Further, the court may order additional evaluations &t & later
date, if deemed appropriate

Treatment shall be at the defendant's expense and he/she shall keep his/her account current If it is
determined that the defendant 1s financially able to afford it,

Defendant shall submit to urine, breath or ofher screening whensver requested 1o do so by the
treatment program staff and/or the community correstions officer,

Defendant shall not assaciate with any persons known by him/her fo.be gang members or

Defendant shall not wear or display any clothing, apparel, nsigma o emblems that he/she knows

are: associated with or represent gang affiiation or membership as determined by the commurnity
cotrections officer,

Df?ifendant shall not possess any gang paraphernalia as detertnined by the community correcticns
offloer, ik

Defendant shall not use or display any names, nicknames or monlkers that are assoaated with

_gangs,

Deferidant shall comply with & outfew, the hours of whioch are established by the community
corrections officer, - Lo :

Defendant shall attena and successfully complete a shoplifting awareness educationsl program as
directed by the community corrections officer,

Defendant shall attend and sugcessiully complete the Vichim Awareness Educational Program as
directed by the eommunity corrections officar,

Defentant shall not acoept employment n the following fleld(s):

Defendant shall not possess burglary tools.

Defendant's Envﬂege to operate a motor vehicle Is suspended/revoked for a perod of one year;
two yesrs If the defendant 18 beng sentenced for a vehicular hormiclde,

Defendant shall not operale a motor vehicle without a valid driver's license and proof of hiabllity
nsurance in hisfher possession

Defendant shall not possess a checkbook or checking account

Defendant shall not possess any type of access device.or P.LN, used to withdraw funds from an
automated teller machine,

Defendant shall subttilt fo affirmative acts necessary to monitor compliance with the orders of the
oourt as reqmred by the Department of Correchons

Defendant shall not be eligible for a Certilcate of Discharge until all financial obligations are pald In

full and all conditions/requirements of sentence have been completed including no contact
provisions, v

Defengdant shall not enter Into or frequent business establishments or areas that cater to minor
children without bemg accompanled by a responsible adult, Such establishments may hnelude but
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are not limited to video game parlors, parks, pools, skating rinks, school grounds, malls or any
areas routinely used by minors as areas of play/recreation.

X Defendant shall not have any contact with minors, Minors mean petsons under the age of 18
years, Y

52 Defendant shall enter hto, cooperate with, fully attend and successfully complete all n-patient and
outpatient phases of a sexual deviancy treatment program as established by the communlty
cotrections officer and/or the treatment facity, “Cooperate with” means the offender shall follow all

treatment directives, accurately report all sexual thoughts, feelings and behaviors 1h a timely
mapner and cease all deviant sexual adtvity .

B Defendant shall subtmit to penodic polygraph examinations at the direction of his/her carmmunity
corregtions officer to ensure caompliance with the sonditions of community placement/oustody.

X< Defendant shall submit to periodic plethysmograph examinations at the direction of his/her
commurnty corrections officer fo ensure compliance with the conditians of cammunity
- placement/custody 1

%l " Defendant shall not possess or use any pamographic matenial or equiptment of gny kind and shall
hot frequent establishments that provide such materlals for view or sale,

B4 Defendant shall sign necessary release of Information documents as required by the Department
. of Correclions.

[7] Defendant shall adhefe to the following additional crire-related prohibitions or condibions of
community placement/commumty custody:

47 The Ball or release conditions previously imposed are hereby exonerated and the clerk shall disburse It
ta the appropriate person(s).

48 This case shall not be-pladed on inactive or mail-in status until all financled obligations are paid m full,

4.9 OFF LIMITS ORDER (known drug trafficker) RCW 10,668,020, The following areas are off limits to the
defendant white under the supervision of the Department of Corrections:

4,10 Other

V. NOTICES AND SIGNATURES

51 COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral aftack on this judgment
and sentence, including but not imited to any personal restraint petition, state habeas corpus petition,
motion to vacate Judgment, mation to withdraw gullty plea, motian for new trial or motion to arrest
Judgment, must be filed within one year of the final judgment In this matter, exoept as provided for in
RGW 10,783,100, RCW 10 73,090 ' '

62 LENGTH OF SUPERVISION For an offense committed prior ta July 1, 2000, the defendant shall remain
under the court's Jurisdiction and the supervision of the Department of Correctians for a period up to ten
(10) years from the date of.sentence or release from confinement, whichever i longer, 1o assure
payment of all legal financial obiigations, For an offense corimitted on or after July 1, 2000, the court
shall retan junsdiction over the offender, for the purposes of the offender’s compliance with payment of
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8.5

£.8
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the legal financial oblrgattons unill the abligation 1s completely satisfled, regardless of the statutory
maximum for the crime, RCW 0,94A.760 and RCW 9,94A606(5)

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an immediate notice of
payroll deduction th Sectlon 4 1, you.are notified that the Department of Corrections may (ssue a hotice
of payroll-deduction without notlce to you if you are more then 30 days past due in monthly payments in
an amount equal to or greater than the amount payable for one month, RCW 8.94A 7602, Other
income~withholding actionunder ROW 9,94A may be taken without further hotlce, RCW 2.94A 7606
RESTITUTION HEARING,

[7] Defendant waives any right to be bresent at any restitution hearing (mgn intials):

Any vialation of this Judgment and Sentence Is punishable by up to 60 days of confinement per
viclation, RCW 9.94A.634

FIREARMS. You must immediately surrender any concealed pistol Heense and you may not
own, Use or possess any firearm unless your right to do so Is restored by a court of record,
(The gourt clerk shall forward a copy of the defendant's. driver's licenss, identicard, or comparable

identification to the Department of Licensing along with the date of conviction or commitment).
ROW 9 41.040, 9.41.047

[] The court finds that Count 18 a felony in the comimission of which a motar vehicle was used.
The court clerk Is directed to immediately forward an Abstract'of Gourt Record to the Department of
Licensing, who must revoke the defendant’s driver's lloenses, RCW 46 20,285,

Crass off if not applicable;

68

K}

SEX AND KIDNAPPING OFFENDER REGISTRATION, RCW 9A.44,130, 10 01,200, Because this
crime Involves a sex offerise or Kidnapping offense (e ¢, kidnapping n the first degres, kidnappihg
in the ssoond degree, or unlawiul lmprssonment as defined In Chapter 9A.40 RCW whers the victim
18 & minor and you are not the nminar's parent), you are required to reglster with the sherff of the.
caunty of the state of Washington whereyou resrde. If you are not a resldent of Washington but you .
are a student in Washington or you are ermployad mn Weshington or youl carry on a vocation In
Washington, you must reglster with the sheriff of the county of your school, place of employment, or
vooatiorn: You must register immediately upon being sentenced unless ymu are in custody, in which
case you must register within 24 hours of your release,

If you leave the state following your sentencing or refeass from oustcdy but later move back to
Waghington, you must register within 30 days after moving to this state or within 24 hours after daing
50 if you are under the Jurladiction of this state's Departrment of Corections. Ifyou leavs this state
followlng your sertencing or release from oustody but tater while not a resident of Washington you
betome employed in Washington, carry out a vocation n Washington, or attend school In Washington,
you must register within 30 days after starting school i fhis state or becoming employed or carrying
out a vooahon i this state, or within 24 hours after doing so 1f yau are under the jurisdiction of this
state’s Department of Gorrections

If you change your resiience within & county, you must send wrltten notloe of your change of
residenca to the shenif within 72 hours of moving, If you change your residence to a new county
within this state, you must send writien notice of your change of residence 1o the sheriff of your new
county of residence at least 14 days before moving, register with that sheriff within 24 hours of
moving and you must glve written notice of your change of address to the sherlff of the county where
last registerad within 10 days of moving, If yout move out of Washington state, you must also send
writien notice within 10 days of moving to the county sherf with whom you last registersd n
Washington state.

if you are a resident of Washington and you are admltted to a publie or private institution of higher
education, you are required to notify the shenif of the county of your residence of your intent te attend
the mstitution within 10 days of enrolling or by the first busihess day after armving at the Institution,
whichever 1s parlier,

Even If you. lack a fixed residence, you are required to register, Reglstratlon must ocour within 24
houtrs of release in the county where you are being supervised if you do not have a residence. at the
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time of your release from custody or within 48 hours excluding weekends and holidays after ceasing to
have & fixed residence. If you enter a different county and stay there for more thar 24 hours, yau will
be required to register i the new county. You must also répott weakly In person to the shenff of the
county where you are registered, The weekly report shell be on a day spectiied by the oounty shenff's
offlee, and shall oceur during rormal business hours. The county sherffs offlos may require you to list
ther Jovations where yol heive stayed during the last seven days, The lack of a fixed residence 15 a
fawtor that may be constidered In determining a sex offsnder's risk level and shall make the offsndsr
subject o disclosure of nformation to the public at large pursuant to ROW 4 24 550
If you fove to another state, or if you work, earry on & vocation, or attend sohoo! m anather state
you must register a new address, fingerprints, and photograph with the new state within 10 days after
establishing a residence, ofafter beginning to work, carry on a vooation, or attend school in the hew
state, You must also send written notice within 10 days of moving to the new state orfo a foreign
‘country to the county shenff with whom you last registered in Washington State
If you apply for a name.change, you must submit a copy of the application to the county sheriff of
the county of your residence and to the state patrol not fewer than five days before the eniry of an
arder granting the hame change. If you receive an order changing your name, you must stubmit a copy

of the order fo the counity sherif of the county of your residence and to the state patrol within 5 days of
the enitry-of the order, RCW 9A,44.130(7), »

- 58 | Perslstent Offense

Xl The ctime(s) n.Sount | isfare. “most serlous offense(s)” Upon 2 third conviction of a “most
serious. offense”y the court will be required to sentense the defendant as a persistent
aoffender to ife imprisonment without the possibility of early release of any kind, stich as
parole or sommunlity custody. ROW 2.94A.030 (28 & 82(a)), 9 94A 505

2 The onme(s) In Count | 1sfare one of the listed offenses 11 RCW 9,04A,080 (32)(b). Upon
& second convictioh of one of these llsted oifenses, the court will be required to sentence
the defendant as & persistent offender to life Imprisonment without the possibiity of early
release of ahy kind, such as parole or community custody, .

810 OTHER:

DONE i Open.Court and lr;':the presenoe of the defens s.date: // - }?"/ 5}6(//]/// .

. TUDGE OF THE SUPERIOR GOURT
Print Name:! . A ‘P, LAOUWLLE.

WAL i
“igathigen A, Hart, WoBA #24207
Daputy Prosecuting Attormey g
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SUPERIOR COURT OF WASHINGTON » COUNTY OF CLARK

. NO, 02-1-00284-0
STATE QF WASHINGTON,
Plamtff WARRANT OF COMMITMENT TO STATE
. OF WASHINGTON DEPARTMENT QF
v X ' CORRECTIONS
WILLIAM JOSEPH $MITH,
aka )
Defendant,
81D WA16013884
DOB: 03/21/1961

"THE STATE OF WASHINGTON, tc') the Shenff of Clark County, Washington, and the State of
wasﬁmg_ton, Department of Cortections, Officers In charge of carrestional facilities of the State of
ashungfton: "

GREETING:

WHEREAS, the above-tiamed defendant has bean duly aonvioted In the Superior Court of the State
of Washington of the Gounty of Clark of the crime(s) of: .
: )

S . : DATE OF
COUNT . ORIME | RCW ORIME
01 ggg%é)g A CHILD [nglTHE SECOND A 44.076 1012912001
BHILD MOLESTATION N THE THIRD ' ,
04 DEGREE ' A 44,089 04/23/2001

and Judgment has been pronounced and the defendant has been sentenced o a term of mprisonment m
such correctional mstitution undsr the supervision of the State of Washington, Department of Corrections,
- &s shall be designated by the State of Washington, Department of Correctlons pursuant to RCW 72,13,

all of which appears of recerd; a certifled copy of sad Judgment being endorsed hereon and made a part
hereof, :

NOW, THIS 1S TQ COMMAND YOU, said Sheriff, to detain the defendant untl called for by the
transportation officers of the State of Washington, Department of Corrections, authonzed o conduct
defendant to the apprapriate faciity, and this 1s to command you, said Superintendent of the appropriate
facility to recelve defendant from said offloers for confinement, classification and placement In such

correctionl faclities under the supervision of the State of Washington, Department of Corrections, for a term
of confinemenit of , , ‘ :

COUNT CRIME - | SENTENGE RANGE
TERM
01 | RAPE OF A GHILD INFHE SECOND DEGREE . 1B Imo.
04 | GHILD MOLESTATIONIN THE THIRD DEGREE: 20 wo.

. These terms shall be served consurrently to each other urless speatiied hereln’

The defendant has aredit for __}_{Z;L days served.
Ard these presents shall be authonty for the same,

o



HEREIN FAIL NOT,

WITNESS, Hok hn P boulle
JUDGE OF THE SUPERIOR COURT AND THE SEAL THEREOF THIS DATE__-_§/5707
' o : | A

JOANNE McBRIDE, Clerk.of the
Clark Gounty Superior Court




" O O

CAUSE NUMBER of this case! 02.1.00284-0

t JOANNE MoBRIDE, Clerk of this Court, certify that the foregoing Is a full, true and correct copy of the
Judgment and Sentence i1 the above-entitied action how on resord in this office,
WITNESS my hand and seal of the said Supenor Court affixed this date;

.

Clerk of said County and State, by. . Deputy

Clerk

[DENTIFICATION OF DEFENDANT

WILLIAM JOSEPH SMITH
SID No. WA16013984 _ ;
(if no SID take fingerprint card for State Patroly | Date of Birth 08/21/1961

Driver License. No SMITHWJ390D1 Driver License State: WA
Fizl No, 850364V9 Looal (D No, (CEN): 128062
SEN Corractions Nao.
PCN No, Othr

Alias name, 88N, DOR;

Recer W ‘ | Ethnioity!

FINGERPRINTS | attest that | saw the same defendant
fingerprints and Signatyre thereto. Clatk of the Court\e"/
Dated: 5’[ ’ N2 ;

DEFENDANT'S SIGNATURE

Left four fingers taken simult:
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
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Personal Restraint Petition of No. 30795-2-11 Sl e 2 E-};
=y b
WILLIAM JOSEPH SMITH, ORDER DISMISSING PI‘ETIE@IOR*&Q o
. ’ ' m '
Petitioner.

William Joseph Smith seeks relief from personal restrain‘; imposed after he
pleaded guilty to second degree rape of a child and third degree child rnolest.ation.‘ Smith
contends that he received an unlawful exceptional sentence, that he received ineffective
assistance of counsel, and that his offender score is incorrect.

Contrary to Smith’s assertions, he did not receive an exceptional sentence.
Rather, pursuant to RCW 9.94A.712(3), he was sentenced to a minimum term in custody
within the staridard range and to a maximum term for the crime’s s,tatﬁtory maximum.'
The s‘;andard range for Smith’s rapé c'onvict'i.on‘*?\j‘vas 102-136 months and the statutory
maximum was life. See RCW 9A.20.021(1)(a); RCW 9A.44.076(2) (second degree r;pe

of a child is a Class A offense punishable by life in prison). Accordingly, the trial court

sentenced Smith within the standard range when it imposed. a minimum term of 136

months and a maximum term of life,

'A sentence under this statute is required for nonpersistent offenders convicted of second degree rape of a
child. RCW 9.94A.712(1)(a)(i). The trial court could have sentenced Smith to a minimum term outside the

standard range--an exceptional sentence--if it found substantial and compelling reasons to do so. RCW
9.94A.712(3); RCW 9.94A.535. The court did not impose such a sentence.
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Smith contends that he received ineffective assistange of counsel because his
attorney led him to believe that he would receive a SSOSA? sentence and did not file an
appeal. To prove ineffective assistance of counsel in the guilty plea context, a defendant
must show that his counsel failed to actually and substantialb; assist hi;n in deciding
whether to pléad guilty, and that, but for counse!’s failure to offer adequate advice, he
would not have pleaded guilty. State v. Osborne, 102 Wn.2d 87, 99 (1984); In re Peters,
| 50 Wn. App. 702, 708 (1988). Even if Smith’s attorney was deficient in explaining the
plea’s sentencing consequences, Smith does not state that he would not have pleaded
guilty had that explanation been more straightforward. Indeed, the relief he now requests
is not withdrawal of his plea but resentencing. Given the mandatory nature of RCW
9.94A.712 and the discretionary nature of SSOSA sentencing, this relief is not available.
See Stare v. Frazier, 84 Wn. App. 752, 753 (1997).

Smith does not otherwise challenge his plea, and he does not show that the trial
court abused its discretion in declining to give him a SSOSA sentence. He thus does not
show that he was préjﬁdiced by his attorney’s failure to file an appeal, and this claim of
ineffective assistance of counsel fails as well. See State v. Bowerman, 115 Wn.2d 794,
808 (1990) (counsel was ineffective if his performance was deficient and if that
deficiency was prejudicial).

| Finally, Smith argues that his offender score should be zero instead of three.
Where a defendant is sentenced for two or more current offenses, the other current
offenses are treated as prior offenses for offender score purposes. RCW 9.94A.589(1)(=a).

Because both of Smith’s offenses were sex offenses, each counted for three points in

? Special sex offender sentencing alternative. RCW 9.94A.670. A SSOSA sentence may be imposed in
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three points in calculating the pffender score for the other current offense. RCW
9.94A.525(16). The trial court properly calculated the offender score for each offense as
three.

“Smith does not demonétrate that he is entitled to relief. Accordingly, it is hereby

ORDERED that this petition is dismissed under RAP 16:11(b).

DATED this 7244 day of QM# , 2004,

7’ A.c?-“'""\ 9 .
Acting Chief Judgp Pro ’I&z’m

cc:  William Joseph Smith
Clark County Clerk
County Cause No, 02-1- 00234,0
Kathleen A. Hart

conjunction with a sentence mandated by RCW 9.94A.712, See RCW 9.94A.670(4).
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Personal Restraint Petition of No, 33685-5-11 @ h oW

WILLIAM JOSEPH SMITH, ORDER DISMISSING PETITION
Petitioner.

. William Joseph Smith seeks relief from personal restraint imposed following his
2002 guilty plea convictions of second degree rape of a child and third degree child
molestation. He argues that (1) his sentence and community custody imposed under
RCW 9.94A.712 violate Blakely v. Washington, 542 U.S, 296 (2004); (2) his community
custody violates the prohibition against double jeopardy; (3) his guilty plea was invalid
and his due process rights were violated because he did not understand the sep’cencing
consequenceés when he entered his plea;. and (4) the restraint imposed under RCW

9.94A.712 violates equal protection and the prohibition against cruel and unusual

punishment. This petition is dismissed.’

RCW 10.73.090(1) provides:

No petition or motion for collateral attack on a judgment and
sentence in a criminal case may be filed more than one year after the

judgment becomes final if the judgment and sentence is valid on its face
and was rendered by a court of competent jurisdiction.

' This is petitioner’s second personal restraint petition. See Order Dismissing Petition (No. 30795-2-11;
filed 1/22/2004). Because this petition is dismissed as a time-barred mixed petition, this court does not

consider whether it is also a successive petition under RCW 10,73,140, In re Turay, 150 Wn.2d 71, 86-87
(2003) (court of appeals must dismiss a successive petition if it is time barred). -
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A personal restraint petition is a collateral attack on a judgment, RCW 10.73.090(2).

Petitioner’s judgment and sentence became final in August 2002, See RCW
10.73.090(3)(a). When petitioner filed the present petition on July 6, 2005, more than
one-year had elapsed. Accordingly, this petition is time barred unless petition can show
that (1) his judgment and sentence is facially invalid or not rendered by a court of
competent jurisdiction; or (2) each of his potentially time barred iséuqs falls under one or
more of the six exceptions to the time bar stated in RCW 10.73.100.2. See also In re
Stoudmire, 141 Wn.2d 342, 350 (2000).

Petitioner first appears to argue that his sentence under RCW 9,94A.712 violates
Blakely. The Washington State Supreme Court has recently held that Blakely does ncl)t
apply retroactively to cases that were final before the United State Supreme Court issue
Blakely in 2004. State v. Evans, 154 Wn.2d 438, 448-49 (2005). Petitioner’s convictions
were final in 2002; accordingly, even assuming petitioner received an exceptional

sentence, he cannot show that his judgment and sentence was facially invalid on this

?RCW 10.73.100 provides:

The time limit specified in RCW 10,73.090 does not apply to a petition or
motion that is based solely on one or more of the following grounds:

(1) Newly discovered evidence, if the defendant acted with reasonable diligence
in discovering the evidence and filing the petition or motion;

(2) The statute that the defendant was convicted of violating was
unconstitutional on its face or as applied to the defendant’s conduct;

(3) The conviction was barred by double jeopardy under Amendment V of the
United States Constitution or Article I, section 9 of the state Constitution;

(4) The defendant pled not guilty and the evidence introduced at trial was
insufficient to support the conviction;

(5) The sentence imposed was in excess of the court’s jurisdiction; or

(6) There has been a significant change in the law, whether substantive or
procedural, which is material to the conviction, sentence, or other order entered in a
criminal or civil proceeding instituted by the state or local government, and either the
legislature has expressly provided that the change in the law is to be applied retroactively,
or a court, in interpreting a change in the law that lacks express legislative intent
regarding retroactive application, determines that sufficient reasons exist to require
retroactive application of the changed legal standard.
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basis or that the trial court lacked competent jurisdiction. Additionally, because Blakely
does not operate retroactively, he cannot show that any of the exceptions to the time bar
apply to this arguﬁent. Accordingly, unless petitioner can show that his remaining
arguments implicate the facial validity of his judgment and sentence or the competent
jurisdiction of thel court, this petition must be dismissed as a mixed petition. Stoudmire,
141 Wn.2d at 350.

Petitioner’s second, third, and fourth arguments do not implicate the facial
validity of the judgment and sentence or the competent jurisdiction of the trial court.
Thus, this petition must be dismissed in its entirety,3 Stoudmire, 141 Wn.2d at 350,

Accordingly, it is hereby

ORDERED that this petition is dismissed under RAP 16.11(b).

DATED this oL?) day of Nowen 0y~ , 2005.

cc:  William Joseph Smith
Clark County Clerk
County Cause No(s). 02-1-00234-0
Arthur D. Curtis

? To the extent any of these remaining arguments fall under an exception to the time bar listed in RCW
10.73.100, petitioner is not precluded from filing those claims in a subsequent petition. See In re Stenson,
150 Wn,2d 207, 221 (2003).
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WILLIAM J. SMITH, ORDER DISMISSING PgT@"‘IOND
Petitioner.

In his third petition, William J. Smith seeks relief from personal restraint imposed

following his guilty plea conviction of second degree rape of a child and third degree
child molestation. He contends he pleaded guilty involuntarily because his plealform did

not tell him he would receive an indeterminate life sentence under RCW 9.94A.712. He

also contends his sentence violates double jeopardy. We dismiss his untimely mixed
peti‘:ion.l

ONE YEAR TIME-BAR

A personal restraint petition is a form 6f cellateral attack. RCW 10.73.090(2).
Restrained persons are barred from filing petitions or other collateral attacks more than a .
year after the judgment becomes final. RCW 10.73.090(1), RAP 16.4(d). Butifa
petitioner proves the judgment is facially invalid or the issuing court lacked jurisdiction,

the petitioner may collaterally attack the judgment at any timé. RCW 10.73.090(1).

In addition, even when the one year time-bar applies, an untimely petition is not

time-barred if it “is based solely on one or more of the” six statutory exceptions listed in

! Thus, we do not consider whether it is also impermissibly successive under RCW 10,73.140, See In re
Pers. Restraint of Turay, 150 Wn.2d 71, 86-87, 74 P.3d 1194 (2003).
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RCW 10.73.100. All of a petition’s claims must fall within one or more of the
enumerated exceptions to avoid the time-bar. RCW 10.73.100; In re Pers. Restraint of
Turay, 150 Wn.2d 71, 85-86, 74 P.3d 1194 (2003); In re Pers. Restraint of Stoudmire,
141 Wn.2d 342, 349-51, 5 P.3d 1240 (2000).

If we determine that any one claim does not fall within an exception, then we
must dismiss the entire petition as a time-barred “mixed petition.” Turay, 150 Wn.2d at
86; In re Pers. Restraint of Hankerson, 149 Wn.2d 695, 700, 702-03, 72 P.3d 703 (2003).
We do not analyze the remaining issues to determine whether they are also time-barred;
nor do we analyze any issues that are not time-barred.”> Turay, 150 Wn.2d at 86; In re
Pers. Restraint of Hankerson, 149 Wn.2d 695, 700, 702-03, 72 P.3d 703 (2003).

A,NALIYSIS

Petitioner’s judgment became final on August 5, 2002, when the trial court filed
it. See RCW 10.73.090(3)(a). Petitioner filed the current peti;cion on January 6, 2006,
more than one year after his judgment became final. His petition is time-barred unless it
f;alls within an exception or unless his judgment is facially invalid.

Petitioner urges his guilty plea was involuntary because he was not informed of a
direct consequence, his indeterminate life sentence. He argues this violates his right to
due process., In addition, he argues his sentence violates double jeopardy. We did not
reach identical claims in his second petition because we dismissed it as mixed and
untimely.

Petitioner urges his judgment is facially invalid because his guilty plea form

incorrectly told him he would receive a determinate sentence of 102 to 136 months with
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36 to 48 months of community custody. But the apparent defect in his plea form does not
render his judgment facially invalid. A defect in a plea form is only relevant when it
“disclose[s] invalidity in the judgment and sentence.” In re Pers. Restraint of
Hemenway, 147 Wn.2d 529, 533, 55 P.3d 615 (2002). As in Hemenway, Petitioner’s
apparently incorrect plea form does not reveal that the sentence on the face of the
judgment is incorrect or illegal. See Hemenway, 147 Wn.2d at 532-33. Instead, his
judgment reflects the correct indeterminate life sentence for second deéree rape of a child
committed after September 1, 2001, S'ee RCW 9.94A.712. His judgment is facially
valid.?

Nor does Petitioner’s involuntary guilty plea claim fall within any of the six time-
bar exceptions in RCW 10.73.100. Petitioner’s two grounds based on his claim he
involuntarily pleaded guilty are time-barred. We thus do not further evaluate his double
jeopardy claim. His petition is mixed and untimely. Accordingly, it is hereby

ORDERED that this petition is dismissed under RAP 16.11(b) and Petitioner’s

request for counsel is denied.

DATED this /7 day of Obrbos 2006

LUonn DtNer, 4 O VAR
Acting Chiefdudge

cc:  William J. Smith
Clark County Clerk
County Cause No(s). 02-1-00234-0
Michael C. Kinnie

? If an otherwise untimely mixed petition also raises grounds based on the judgment’s facial invalidity or
the issuing court’s lack of jurisdiction, we will consider those. Stoudmire, 141 Wn.2d at 349, 351.

? We also note we do not know what the superior court or anyone else told Petitioner about his potential
sentence during his guilty plea hearing,
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WILLIAM JOSEPH SMITH, ORDER DISMISSING PETITION

Petitioner.

In this, his fourth petition,' William Smith again secks relief from personal
restraint imposed folloWing his 2002 pleas of guilty to second degree rape of a child and
third degree child molestation. He argues that his guilty plea to second degree rape of a
child is facially invalid because he did not know, when he pleaded guilty, that he would
be sentenced to a minimum term of 136 months of confinement and a maximum term of
life imprisonment. He contends that he agreed to plead guilty and receive a det;arminate
sentence of 102 to 136 months of confinement, to be followed by 36 to 48 months .of
community custody, He seeks specific performance of that agreement.

RCW 10.73.090(1) requires that a petition be filed within one year of the date that
the petitioner’s judgment and sentence becomes final. Smith’s judgment and sentence
became final on August 5, 2002, when he entered his plea of guilty. RCW

10.73.090(3)(a). ‘Smith did not file this petition until July 24, 2008, more than one year

" This court denied Smith’s first petition, No. 30795-2-11, as frivolous. This court denied
his second and third petitions, Nos. 33685-5-1I and 34376-2-11I, as mixed and time-barred

~ petitions under In re Pers. Restraint of Stoudamire, 141 Wn.2d 342, 349-51, 5 P.3d 1240
(2000). ‘ ‘
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later. None of the exceptions to the one-year time limit, contained in RCW 10.73.1()0,
applies to Smith’s petition. Nor does Smith show that his judgment and sentence is
facially invalid. While his statement on plea of guilty incorrectly stated that he would
receive a determinate sentence, rather than an indeterminate sentence under RCW
9.94A.712, his judgment and sentence correctly states his sentence. The maximum term
of life imprisonment is mandatory under RCW 9.94A.712 for a conviction for second
degree rape of a child. A defect in the plea form is only relevant when it “disclose[s]
invalidity' in the judgment and sentence.” In re Pérs. Restraint of Hemenway, 147 Wn.2d
529, 533, 55 P.3d 615 (2002). The defect in Smith’s plea form does not disclose ‘
invalidity in his judgment and senténce. Hls judgment and sentence is facially valid.
Therefore, this petition s time-barred by RCW 10.73.090(1).

It is hereby . .

ORDERED that Smith’s pétition is dismissed as time-barred under RAP 16.11(b).

DATED this | day of %léf/‘écm/! 2009,

'
G

ce: William J. Smith
Clark County Clerk
County Cause No. 02-1-00234-0
Michael C. Kinnie
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Should the defendant wish fo accept the following offer,
this form shall be attached to the Statement of The
Defendant of Plea of Gullty and Judgment and Sentence:

THE FOLLOWING IS THE STIFULATION OF PROSECUTION AND DEFENSE ATTO

(1) 8 Bhould the Defendant plead gulity to:

(o Q/Mw D‘kU\MJ &

Y

NT'T’” M/\)M ) M}%Qté?f"%

(oM e op ey

'PRE’I‘RIAL OFFER - 1
Revised  Qatober 3, 2000

-



Gount I*
Count If
Count Il
Count V.

QFFENDER SERIOUSNESS PRESUMPTIVE STANDARD
8CORE"" LEVEL RANGE

3 ‘%__ (@Q@”ltigemjwonfhs
A e o ) Months

Months

— e ' Montha

(2)  thenthe State and the defense stipulate that the sentence shall be:

—

(2) Cont.

- sentenhcing wfthtn the standard range
"\.__,/ remain free to recommend any sentence
‘that sentence shall be

+

L/ The State shigll remaln free to recommend any sentence, but the Defense
may argue faf SSO8A with the following stipulated: preconditions:

A)

C)

)

PRETRIAL OFFER - 2

Revised  October 3, 2000

The Court finds tHe defendant amenable to treatment and safe to be
at large after a state licensed sexual offender treatment evaluation,
which "shall include In addltion to the requirements of RCW
8.94A.120(7)(@)(D), a polygraph (on the Issué of full disclosure. and

~other chlld victims).. A plethysmograph may be included If requested

by the evaluator, Fallure to provide a free disclosure polygraph will
result..In the SBtate exerclsing its right pursuant to RCW
8 94A.120(8)(e) to demand a second svaluation,

Defense shall provide to the Prosecutor's Offlce, no later 7 days prior
fo sentencing:

~ & complete 8808A evaluation

~ full polygraph report

- pre- and post-test polygraph interview

- the sexual history questionnaire and responses

~ any and all other documents as requested by the State,

The deferdant shall sign the attached Waiver of Confidentiality
Regarding Sex Offender Evaluation at the time of plea of guilty.

It the SBOSA option Is used, the parfles stipulate fo / 2/ o,
months of the above-listed standard range In prison suspended upon
sucoessgful entry and completion of all phases of a state licensed sex

i

ot



oﬁander treatment program fo be entered into by the sentenclng
date if out of custody or within 30 days of relsase from custody.

E)  The State further recommends (Fxays of local Jall to be served:

__*~_/ straight fime

— work release (If quallfied and accepted)

F)  The State reserves the right pursuant fo ROW 0.94A.120(8)(e) to
request & second SBOSA evaluation. [f the State imakes such a

request, the defenge stipulates such evaluation shall include a full
disclosure polygraph.

@)  Court Costs: $ 11000
¢ Victim's Comp, Fee: $ 500,00
Court Appeinted Attorney Fee: $&TO BE 8ET
Court Appolnted Investigator Fee: $TQ BE SET
Restitiition for Victim: $TO BE SET
Rape Exam (If applicable) $ TO BE SET
SSOSA Evaluation Fee; $ TO BE SET
‘Fihe $ 600.00
Sherlff's Office Service Fee: $ TO BE SET
. Other: $
$

H)y The Dé;’fendant shall follow all conditions as set by the Pre-Sentence
Investigator and the SSOSA svaluator. .

(3)  Should the defendant be placed on any release conditions prior to sentencing and
viclate any of those conditions then the State's above offer fs nwull and vold, and the State
shall be free to make any recommendation.

PRETRIAL OFFER - 3
Rovised  Qcrober 3, 2000



@ ' &

(4)  Defense stipulates to a walver of RCW 9.94A.142(1) for the setting of restitution
and walves the defendant's presence at a restitution heating. The hearing shall consist of
documents, affidavits, and argument onfy, pursuant to ER 1101,

(5) By acoepting this offer, the defendant stipulates to the conditions as set forth
harein

e o

PRETRIAL OFFER - 4

Revised  October 3, 2000



STIPULATED CONDITIONS OF SENTENCE/COMMUNITY PLACEMENT AND/OR SUPERVISION

1.
2.

PRETRIAL OFFER - 5

You shall commit no law violations.,

You shall report to and be avallable for contact with the assigned community
corrections officer as directed.

You shall work at a Department of Corrections approved education program,
employment program, and/or community service program as directed.

You shall not possess, consume, or deliver controlled substances, except pursuant
to a lawfully Issued prescription.

You shall pay a community placement/supervision fee as determined by the
Department of Corregtions.

You shall not have any direct or Indirect contact with the victims, including but not
hmited o personaliiverbal, telephonic, written, or through a third person without
prior written permisslon from his community corrections officer, his therapist, the
prosscuting attorney, and the court only after an appropriate hearing, - This

~conditlon Is for the statittory maximum sentences of e VOREIS, and shall
-also apply during any incarceration,

VIOLATION. OF THIS ORDER 1S A CRIMINAL OFFENSE
UNDER CHAPTER 10.80 RCW AND WILL, SUBJECT THE
VIOLATOR TQ ARREST; ANY ASSAULT OR RECKLESS - .
ENIDANGERMENT THAT IS A VIOLATION OF THIS ORDER

18 A FELONY.

You shall not loiter, enter, or remaln in parks, arcades, malis, schools, or any area
routinely used by minors or where they are known fo congregate.

You shall not have,ﬂany contact with minors. This provision begins at time of
sentencing. This provision shall not be changed without prior written approval by
the community corrections officer, the theraplst, the prosecuting atiorney, and the

court after an appropriate hearing.

You shall remaln within, or outslde of, a specified geographical boundary as
ordered by your comimuntty corrections officer. ¢

1

1

Revised October 3, 2000 ‘




10,
11,
12,

13.
14

18,
16.
17,

18,

19.

20,

t

Your residence locaflon and living arrangements shall bé subject to the prior
approval of your community corrections officer and shall not be changed without
the prior knowledge and permission of the offlcer.

Your employment locations arid arrangements shall be subject to prior approval of

your community corrections officer and shall not be changed without the prior
knowledge and permission of the officer.

You shall not possess, use, or own any firearms, ammunition, or deadly weapon.

Your community corrections officer shall determine what those deadly weapons
are, ‘

You shall not possess or consume alcahol.

You shall submit to urine, breath, or other screening whenhever requested to do so
by the program staff or your community corrections officer.

You shall not possess'any paraphernalla for the use of contralled substances. |
Yasu shall not be In any place where alooholic beverages are the primary sale Itam.
You shall take antabuse per community corrections officer's direction,

You shall attend an evaluation-for abuse of.drugs, alcohol, mental health, anger
management; or parenting and shall attend and successfully complete all phases

- of any recommended treatment as established by the community corrections

officers and/or freatment facliity,

You shall partlclpate In Sexu'a! Qffender Treatment with a state certified sex

‘offender therapist ag directed by your community corrections officer and you shall

not terminate nor transfer your treatment provider without prior approval of the
therapist, your community correctlons officer, the Prosecuting Attorney, and the
court after an appropriate hearing.

During the time you are under order of the court, you shall, at your own expense,
submit o polygraph sxaminafions at the request of the Community Corrections
Order and/or the Prosecuting Attorney's office (but In no event less than twice
yearly). Coples shalt be provided to the Prosecuting Attomey's office upon
request. Such exams will be used to ensure compliancs with the conditions of
community supervision/placement, and the results of the polygraph examination
can be used by the State In revocation hearings. o

BRETRIAL QFFER - 6
Revised  Ootobor 3, 2000



21,

28,

27,

@ e

You shalf submit to* plethysmography exams, at your own expense, at the direction

of the community*'comections officer end coples shall be provided to the

Prosecutor's Office Upon recuest,

You shall reglster as a sex offender with the County Sheriff‘s Office In the county of
residence as defined by RCW 8.04A.080.

You shall riot use/possess pornographic material or equipment of any kind.

You shall sign necessary release information documents as required by
Departmen’c of Correchons or the Prosecuting Aftorney.

You shall have no assoclation with persons known to be on probation, parole or
community placement. :

If you are ih the SSOSA program you shall enter into sex offender freatment with a
State certified provider within thirty (30) days of ssntenoing or release from
custody, whichevertomes first,

if you are In the SSOSA program, your treatment plan shall include polygraph
exams ag set forth'in conditlon number 18. Your treatment provider and/or the
defendant will ‘be required to provide quarterly reports on March 1, June 1,
September 1, and December 1 (including the polygraph results) of your
compllance with the conditions of freatment. These reports shall go fo the
community corredtions officer and the prosecuting attorney's office. Failure fo
comply with this provision shall be grounds for the court to mandate transfer of the

_patient to a different treatment provider,

PRETRIAL OFFER -7
Revised .(':)ciober 3,2000



IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
Respondent,

NO. 84861-1

V.

WILLIAM SMITH,

N S A N S N s S

Appellant.

DECLARATION OF DOCUMENT FILING AND SERVICE

I, MARIA ARRANZA RILEY, STATE THAT ON THE 2P DAY OF SEPTEMBER, 2011, I CAUSED
THE ORIGINAL SUPPLEMENTAL BRIEF OF PETITIONER TO BE FILED IN THE
WASHINGTON STATE SUPREME COURT AND A TRUE COPY OF THE SAME TO BE SERVED
ON THE FOLLOWING IN THE MANNER INDICATED BELOW:

[X]ANNE MOWRY CRUSER, DPA (X) U.S. MAIL
CLARK COUNTY PROSECUTOR'’S OFFICE () HAND DELIVERY
PO BOX 5000 ()

VANCOUVER, WA 98666-5000

SIGNED IN SEATTLE, WASHINGTON THIS 2"° DAY OF SEPTEMBER, 2011,

washington Appellate Project
701 Melbourne Tower

1511 Third Avenue

Seattle, Washington 98101
Phone (206) 587-2711

Fax (206) 587-2710




OFFICE RECEPTIONIST, CLERK

To: Maria Riley

Cc: Anne.cruser@Clark.wa.gov
Subject: RE: 84861-1.SMITH.SUPPBRF
Rec. 9-2--11

Please note that any pleading filed as an attachment to e-mail will be treated as the original.
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the
original of the document,

From: Maria Riley [mailto:maria@washapp.org]
Sent: Friday, September 02, 2011 9:52 AM

To: OFFICE RECEPTIONIST, CLERK

Cc: Anne.cruser@Clark.wa.gov

Subject: 84861-1.SMITH.SUPPBRF

State v, William Smith
No. 84861-1

Please accept the attached documents for filing in the above-subject case:
SUPPLEMENTAL BRIEF OF PETITIONER

Lila J. Silverstein - WSBA 38394
Attorney for Petitioner

Phone: (206) 587-2711

E-mail: lila@washapp.org

By

Maria Arranza Riley
Staff Paralegal

Washington Appellate Project
Phone: (206) 587-2711

Fax: (206) 587-2710
www.washapp.org




