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A. IDENTITY OF PETITIONER

GREGORY L. ﬁXDE is the petitioner and the natural father
of the subject child in this petition for review and asks this
court to accept review of the decision or part of theAdecision
designated in séction B of this motion and grant the redﬁested

reliefithereto.

B.. COURT'QE APPEALS DECISION v
The petitioner, GREGORY_L. HYDE, requesttreview under RAP 13.5
of the ﬁourt of Appeals, Division III, Ordef of July 7, 2010, denying
petitioner's Motion to Modify the Commissioner's Ruling entered |
October 23, 2009, A copy‘of the order and rﬁiing is attached in
Appendix A,

C. ISSUES PRESENTED FOR REVIEW

In this dependency, the question is whether the petitioner's
capacity as a parent gives him standing to challenge by right or
_discretioﬂ the Juvenile Court'svpremature dismissal order_where'
.the court failéd to make a reasonable determination of.the.child's
best interest by establishing bermanency with an unfit>parent and
placing the child in the very same cifcumétances that prompted the
states initial iﬁvolvement.

D. STATEMENT OF THE CASE

Petitioner;~GREGORY L. HYDE, relies on section D of his
Motion for Discretionary Review filed in fhe Coﬁrt of Appeals and

Section III of his Motion to Medify the Commissioner'sARuling.

Supplement to the record will be provided in section E of this
Motiqn.
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E. ARGUMENT

1. THE PETITIONER HAS STANDING TO APPEAL
¢ BY RIGHT AND/OR DISCRETION THE JUVENILE
" COURT ORDER DISMISSING THE DEPENDENCY,

It is submitted that the issues raised by this motion should
be addressed by this court because the Court of Appeals committed
_ obvious error and probable error, in which alters the Status quo
of a party and substantially limits the freedom of the petitionér
to act warranting rev;ew under RAP 1315(b)(1) aﬁd (2). Thg
petitioner also believes that the decision of the court '"has
so far departed from the accepted course of judicialiproceeding...
as o call for the exercise of the revigory jurisdiction of the
Supreme Court," aslset‘forth in RAP 13.5(b)(3).

~a, sSummary Argument.

"Parents have a fundamental liberty and private interest in

the care and custody of their minor child." In re Welfare of A.JiR.,

78 Wn.App. 222, 229, 896 P.2d 1298, review denied, 127 Wn.2d 1025,

(1995); citing In Re J.B.S., 123 Wn.2d 1, 12, 863 P.2d1344,(1993);

see also, Troxel V. Gransville, 530 U.S. 57, 147 L.Ed.2d 49, 120

S.ct. 2054, (2004). This fundamental right, however, is not.
absolute when the parent's actions'or inactions endanger the
child's well being. In re Sumey, 99 WN.2d4 757, 762, 621 P.2d 108,

(1983). That is because the child has a right to a safe,  stable,

nurturing and healthyhbmme. In re Dependency of R.H., 129 Wn.App.
83, 88, 117 P.3d 1179, (2005). |

In dependency matters the state's ostensible goal is to nurture
the family unit and fo keep the family intact "unless the child's
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right to conditioné of basic nurture...health and safety is .- -
jeopardized." RCW 13.34.020; In re J.B.S., 124 Wn.2d at 8—9} Any

dismissal of a depeﬁdency must be based on the child's best

intgrest. In re Dependency of R.H., 129 Wn.App. at 88.

Iﬁ its brief the Respondent states that " The trial court's
decision to dismiss the dependency dces not substantially affect
a legally protected interest of Mr. Hyde. Dismissai of the case
removed any restrictions imposed on Mr. Hyde's pareﬁtal rights by
thevcourt in the depéndency proceédings. Respondent's Memorandﬁm
Re: aggfieved‘Party at 2. The Court of Appeals agreed.

It is important to remember that dependency is a status that
goes with the child not a particular parent. In re Welfare of
Fisher, 31 Wn.App. 550, 643 P.2d 887, (1982). The Respondent's
pOSition misses the intent and purpose of RGW 13.34 et. seq. and
fails to také into consideration, but rathér ignoring the child's
right to a safe, nurturing and healthy home. In Re R.H., supra.

Further, the state ignores the petitioner's constitutional interest-

in the welfare of his minor child. In re Welfare of A.J.R. and
Troxel v, Gransville, supra. |

By adopting such an unbalanced view the petitioner believes
that the Court of Appeals committed obvious error and probable
error, the decision alters the statﬁs’quo of a party and
substantially limits the ffeedom of thé.petitioner to act. The
petitioner also believes that the decision of thé court has "so
far departed from the acﬁepted and usual course of judicial
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proceeding{.,as to call for the'exergise of the revisory
jurisdiction of the Supreme Court." As such, review is warranted ‘
under RAP 13.5(b)(1),(2) and (3).

b. The petitionef is spufficiently aggrieved withing
meaning of RAP 3.1 by the Juvenile Court's

order dlsm1331ng the dependency.,

RCW 13.04. 033 provides, "Any person aggrieved by a flnal order
of the court may appeal said order as provided by this section.™
, L1kew1se, RAP 3.1 states "any aggrieved party may seek review
by the appellate court." An aggrleved party is one whose
proprietary, pecuniary, or personal rights are substantially affected.
The Court of Appeals is of the opinién that the petitioner is not
an aggrieved party within ‘the meaning of RAP 3.1.

The court in State ex. rel. Race v. Cranney, stated:

"here s one had a sufficient interest to be made a party
to the action, he could not be denied appealable interest
in cause, should judgment be made against him."
30 Wash. 594, 595, 71 P. 50, (1902). |
7 Here, The Department of Social Health and Services (herein-dfter
"The Depértment”), filed a dependency petition;_pursuant to RCW 13.34.
030, regarding Jayden dee. The.petitioner is the natural father of
Jéyden Hyde. The Petitioner did appéar in these proceedings and is
cleérly a party to this action,

The fact that the peﬂitioner had an interest sufficient‘to be made
an active party to the action is at least some indication that he also
has a sufflclent interest to appeal an adverse Judgment. cf. Temple
v. Feeney, 7 Wn.App. 345, 347, 499 P.2d 1272, (1972). Moreover, the
MOTTON FOR DISCRETIONARY REVIEW-/-- -



petitioner's capacity as a‘parent gives him a perspnal stake and
interest in the welfare of his minor child.

Therefove, the question.turns on whether the petitioner is
sufficiently aggrieved within the meaning of RAP 3.1 by the Juvenile
Court Order at issues.

The Juvenile Court obtains Jjurisdiction over a minor child when he
or she is found to be a dependent child, as defined by RCW 13.34.030.
In re Mcdaniel, 6/ Wn.gd‘273, R76-21717, 391 P.2d 191, (1964). The Court
must find by a preponderance of the evidence that the child meets one
of he statutory definitions of dependency in order to find a child
dependent . ;ﬁigg Key, 119 Wn.2d 600, 612, 836 P.2d 200, (1992). A
finding of dependenéy requires proof of present parental deficiencies.

' In re Matber of Walker, 43 Wn.2d 710, 715, 263 P.2d 956, (1983). In

Walker, the court noted "an existing ability or capacity of a parent to
adequately and properly care for their children is inconsistent with

the status of dependency." Id.; see also In re Welfare of Watson, 25

an.App. 508, 512-513, 610 P.2d 367, (1979).

In tﬁe present case, the court approved and entered an agreed order
of dependency as to the mother on December 17, 2008 and as to the
father on January 21, 2009. The dependency was based on the no parent
guardian section of RCW 13.34.030(5)(c). The grounds for the Dependency
was specificaliy based on the mother's drug use and involvement with -
‘ drugs, firearms and other criminal activities. Thus, the agreed order
establishgd that the mother could not adequately care for the child
due to her drug use and the lifestyle she méintained. RCW 13.34.030(5)
(¢); Walker, 43 Wn.2d at 715

MOTTOIN FOR DISCRETTONARY REVIEHS-



O0f note, the dependehqy as if relates to the father was .strictly
limited to his inability to provide shelter.

At the‘faét finding hearing it was established that quantities of
multiple narcotiés and fifearmé were found in the family home and -
vehicles. Therefor,rthe'agreed order also established that the child's
 1iving afrangement affected the child's circumstances constituting a
danger to the child. _

The parties and court are bound by that proposition that establishéd
that thefe was a present harm to the care of Jayden Hyde. Specifically, '
that the mother did have a drug problem and lackedvjudgment in
selecting and providing a healﬁh living environment and exposed the
child to an insecure and unsafe hoﬁe,

In dependency matter's, the state's ostensible goal is to nurture
the family unit and‘to keep the family intact "uniess the child's right
to‘conditions of basic nurture...health and safety is jeopardized."

ROW 13.34.0205 In re J.B.S., 124 Wn.App. at 8-9.

- On Mérch 18, 2009, The Department attempted to have the child
removed from the mother's care due to various violations of the December
17, 2008, agreement. A hearing was held to address>The Department's
request-on March 25, 2009, At'the hearing The Department presented
evidence of multiple urinalyeis (UA) failures for multiple substances.
The Department"also presented evidence of the mother's nonmcbmpliance
with the court ordered treatment and thatathéhe mother had moved
without noticé to The Department. |

Additionally; the mother herself presented evidence at this hearing
of domestic violence and testified that she didn't takerdrugs and that

MOTION FOR DISCRETTONARY REVIEW-6-



. she didn't have a drug problem despite the evidence to the contrary.

In sbite of.all this, the Juvenile Court denied the Departﬁent's
request to have the child'reméﬁed from the mother's care.

Shortly thereafter, the mother moved ?o have-the dependeﬁcy*J
&ésmissed, On Juiy 31, 2009 the Juveﬁile Court granted the mother's
motion for dismissal and entered an order dismissing dependency.' Despite
the fact that the mother continued to test positive for-multiple
substances multiple £imes throughout the durations of theses proceedings
in add@tienfiio®“other various violations of the December. 17, 2008
agrééd order of dependency. |

The facts of this case make clear the the mother continued to
engage'in activitieé and maintéiﬁ a lifestyle previously agreed té be
detrimental to the child. The Juvenile Court order establishing
permanency with the moﬁher under‘these circumstances and conditions
does not alleviate the proﬁlems that prompted the state's initial
involvement. Neither does it relievez the state of its duties. Rather,
it places the child in the very same circumstances that prompted the
states ini%ial involvement,

. The Juvenile Court Order is"arbitrary, tyrannicél," and " predicated

upon a fundamehtally wrong basis," Coalition ﬁor the Homeless v. DSHS,

133 Wn.2d. 894, 914, 949 P.2d 1219, (1997), as it is completely
inconsistent with the intent and purpose of RCW 13.34 et. seq.

The record makes clear.thatJthe petitioner received no benefit from.
and is sufficiéntly aggfieved ﬁithin the meaning of RAP 3.1.by the trial
court's premature order dismissing dependency and establishing
permanency with an unfit pareﬁt that continues to éngage in activities

MOTTON FOR DISCRETTONARY REVIEW-7-



thaﬁ all parties agree areretrimental to the child and inconsistent
Qith his well being. The order substéntially affects the petitiqner's
legally protected interest in the welfare of his minor child.
c. The father has a rlght to appeal the order dismigsing
dependency and, in effect has challenged the new

"disposition and has sufflclently established that the
appeal satisfies the criteria for discretionary review.

The rules on appéal allow an appeal of the order of dependency as’
& matter of right. In re Lewis, 89 Wn.2d 113, 118, 520 P.2d 135,(1977)
( "determination of dependency may be appealable as a matter of right
under RAP 2.2(a)). Alternatively, for the cqurt~to acqeptvreview it
must be satisfied that it mee%s the criteria for discretionary review°
In re Chubb, 112 Wn.2d 719; 721, 773 P.2d 851, (1989)( a decision
resulting from a proceeding not mentioned specifically in RAP 2.2(a) is

reviewable only under the discretionary review proceedings in RAP 2.3).

i. The order dlsm1581ng dependéncy is 1ndependently

order ending o the overall 11t1gat10n.

The statute that gives the right to appeal an order of disposition
provides "any person aggrieved by a final order of the court may

appeal the order." RCW 13.04.033(1); State v. A.M., 109 Wn.App. 325,

327, 36 P.3d 552,(2001). A final judgment is a judgment that ends

litigation leaving nothing for the court to do but execute judgment.

Anderson v. Quinault Indian Reservation, 79 Wn.App. 221, 225, 901 P.2d
1065, (1995); OR 54(2)(1) and (2). |

This court has held only that an order of'ﬁcontinuedﬁ dependency
following a dépendeﬁcy review hearing is not appealéble és a matter
right. In re Chubb, 112 Wn.2d at 722. That ié, the order is not final

MOTTON FOR DISCRETIONARY REVIEW-S-



as it maintains the status quo wheréin the supervision and review
proceés c§ntinues. Id. at 724. This court considered onlylthe initial
determination of dependéncy. Id. at 723. ‘However, this court did
state:
"The language of RAP 2.2(a) and RCW 13.34.130 indicates that
appeal by right applies only to dispositions following the
finding of dependency or a marked change in the status quo, -
which in effect, amounts to a:new:disposition."
112 WN.2d at 725 (emphasis added).

In the present case, the Juvenile Court order dismissing
dependency changes the status quo which, in effect, amounts to a new
disposition ending the overall 1itigatién.leaving nofhing for the
court to do but to execute judgment.

Because the Juvenile Court found Jayden Hyde no longer dependent
and established permanency with an unfit parent, the petitionef
submits that the dismissal order is a new disposition concerning
placement of a minor child stemming from a determination of dependency
énd that it is a final order affection substantial right,( i.e. the
welfa?e of his minor child).

The rules interpreted in their only logical.wayysupport the
petitioner's position that the dismissal order is independen@ly
appealable as a matter of right. RAP 2.2(&)(1),(3),(5) and (13).

ii. The petitioner can-challenge the order of dismissal under
a motion for dlscretlonary review.

Even 1f this court finds that the order dismisging dependency is
- not appealable as a matter of right. The Court of Appeals should have
permitted discretionary review becéuse of the fundamental rights at

MOTTION FOR DISCRETIONARY REVIEW-9-



issues, i.e. the child's fundamentél right to a safe; stable énd
nurturing home and the father's constitutional interest in the welfare
of his minor child. Under RAP 2.3(b) the Court of Appeals may grant
review if:

(1) The superior court has committed obvious error which
would render further proceedings useless;

(2) - The superior'bourt has committed probable error the
+ decision alters the status quo or substantially limits
the freedom of a party to act;
(3) The superior court has.so far departed from the accepted
courge of judicial proceedings, or so far sanctioned such
a departure by an inferior court or administration, as to
call for review by the Appellate Court.

In thg’besi.inﬁe;est-of-the child the“COgrt of Appeals should have
detef@iﬁgﬁ Qﬁéﬁﬁéf %ﬁeférial céﬁré'ﬁréﬁaﬁﬁreij diémiééed tﬁe dependency.
cf. In re Watson, 25 Wn. App. 21, 594 ?.Zd'947yw(1947). The Court of
appeals erred in not permitting discretionary review because the |
petitioner believes, as previously argues, that the Spokane County Court,
acting pursuant %o RCW 13.34 et. Seq. ignored the child's right to arsafe,
sfable and nurturing énvironment,'by establishing permanency with an
unfit parent and‘placing the child in the very same circumstance which
prompted the states initial involvement.

It remains ciear that the petitioner's capacity as a parent gives
him a fuﬁdamental and private interest in the welfare of his minor child.
The Petitioner is sufficiently aggrieved withih the meaning of RAP 3.1
and has standing to challenge the Juvenile Court order establishing
perménency with aﬁ unfit parent who continues to maintain a 1life style:

incongistent with the child's right to conditions consistent with ‘his

needs. RCW 13.34.020; see also Walker, J.B.S., and Watson, supra.
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The Court of Appeals committed obvious error and probable error,
the decision alters the status quo of a party and substgntially limits
the freedom of the petiﬁioner to act. The petitioner also believes
that the decision of the court has " so far departed from the accepted
and usual course éf Judicial proceeding...as to call for thé gxercise
of the revisory jurisdiction of the Supreme Court." Review is warranted
under RAP 13.5(1),¢2) and (3).

F. CONCLUSION

In light of the foregoing facté and circumstances the petitioner
respectfully asks thié cour£ to grant review of the decision of the Court
of Appeals and reverse the Court of Appeals decision and reingstate the
petitioner's appeal. |

DATED this 4 day of August, 2010.

[ ~zer)

-GREGORY L./ H
Aifway Hedghts Correction Center,
P.0. Box*2049(Unit L Tier A/62)
Airway Heights, WA 99001-2049
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e Guonet of Dppenls

of thye
State of Washington
Ditisi 11
RECEIVED
0CT 26 2009
Nigigen, roman & Kach, PLLG.
.ln re the Dependency of: ) COMMISSIONER’S RULING
, ) NO. 28127-2-111
J.H. ' ) CONSOLIDATED WITH
) 28226-1-Ill, 28313-5-1lI,
) 28314-3-111, 28315-1-lil,
) AND 28416-6-1lI

Having considered this Court's motion to determine whether Mr. Hyde is an
aggrieved party, the parties’ memoranda, Mr. Hyde’s motions for discretionary review,
to amend and/or substitute the parties, to disqualify the Atiorney General and Assistant
Attorney General, and to replace the mother as respondent along with Mr. Hyde’s
objection to the caption, and considering the record and file, and being of the opinion
that Mr. Hyde is not an “aggrieved party” as required by RAP 3.1, as he has failed to
show he has a personal right or peéuniary interest affected Iby the trial court’s decision
dismissing thé dep.endéncy as to the child’s mother, State % Taylor, 150 Wn. 2d 599,

603, 80 P.3d 605 (2003), or that the trial court entered a judgment that substantially

B\



No. 28127-2-1lI

affected a legally protected interest of his, Polygon Northwest Co. v American Nationa/

Fire Insurance Co., 143 Wn. App. 753, 768, 189 P.3d 777(2008); now, therefore,

IT IS ORDERED, since Mr. Hyde is not an aggrieved party these matters are
dismissed. Additionally, Mr. Hyde’s other appeals, 28313-5-1l, 28314-3-1l, 28315-.1—!11,
and 28416-6-1l1, which all originate from Spokane County Superior Court Cause No. 08-
7-02679-8, are hereby consolidated with Appeals No. 28127-2-1ll and 28226-1-1l] and

dismissed for the same reason.

October 23, 2009.

Joffck J/McCown
COMMISSIONER

P



COURT OF APPEALS, DIVISION III, STATE OF
 WASHINGTON

No. 28127-2lI
(consolidated with
28226-1-ll1, 28313-5-["
28314-3-Il, 28335-1-“[,
28416-6-1l

in re the Dependency of:

J.H.
ORDER DENYING

MOTION TO MODIFY
COMMISSIONER’S RULING

)
)
)
)
)
)
)
)
)
)
’Having considered Gregory Hyde's pro se motion to modify the commissioner's
ruling of October 23, 2009, the response thereto, and the record and file herein;
IT IS ORDERED the motion to modify the commissioner's ruling is denied.
DATED: July. 7, 2010
PANEL: ©  Judges Brown, Sweeney, and Siddoway

-

FOR THE COURT:

Qf@esx’&‘ﬁuﬂu_é%ﬁ

CHIEF JUDGE
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