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L. IDENTITY OF CROSS-PETITIONER

Cross-Petitioner David Koenig asks this Court to accept review of

the Court of Appeals decision terminating review designated in Part II.
II.  COURT OF APPEALS DECISION

Koenig seeks review of the Published Opinion dated April 6, 2010,

in Koenig v. Thurston County, 155 Wn. App. 398, 229 P.3d 910 (2010).
III. ISSUES PRESENTED FOR REVIEW

Pursuant to RAP 13.4(b)(1) and RAP 13.4(b)(4), this Court should
grant review on the following issues:

A. Whether a victim impact statement is exempt from public
disclosure under RCW 42.56.240(1).

B. Whether a victim impact statement must be redacted
pursuant to RCW 42.56.210(1) rather than withheld in its entirety.

IV. STATEMENT OF THE CASE

Koenig requested records from the Thurston County Prosecuting
Attorney (hereafter “County’) under the Public Records Act, Chapter
42.56 RCW (“PRA”). The records related to a criminal case, State v.
James Lerud, No. 00-1-00336-0, in which the defendant was evaluated for
a Special Sex Offender Sentencing Alternative (hereafter “SSOSA”)
pursuant to RCW 9.94A.670, and later pleaded guilty. CP 32-35, 70. The

County withheld two records that are the subject of this appeal: (i) a



victim impact statement (“VIS”), and (ii) the SSOSA evaluation for Lerud.
The County asserted both records were exempt from disclosure under the
investigative records exemption in RCW 42.56.240(1) (former RCW
42.17.310(1)(d)). CP 52, 56. The question whether the records might be
obtained from the Lerud court file is not germane to this case.'

In the trial court, Koenig moved for partial summary judgment on
the issue of whether the VIS and SSOSA evaluation were exempt from
disclosure. CP 74-99; 177-200. The trial court ruled that both the VIS
and SSOSA evaluation were exempt under RCW 42.56.240(1). The court
did not explain why the County was not required to provide redacted
copies of the records. CP 244-250. The parties entered a stipulated order
to dispose of the remaining issues. CP 251-61. Koenig appealed.

In three separate published opinions the Court of Appeals affirmed
the trial court, in part, reversed in part, and remanded. A two-judge
majority held that the VIS is exempt under the “essential to effective law
enforcement” prong of RCW 42.56.240(1), and that the County was not

required to provide a redacted VIS under RCW 42.56.210(1). The

" The County’s Petition misleadingly implies that the clerk of the superior court obtained
an order to seal parts of the Lerud case file. Petition at 3, In fact, that order was obtained
ex parte by a prosecutor, CP 62-63, and the court did not conduct the constitutional
analysis required by Seattle Times Co. v. Ishikawa, 97 Wn.2d 30, 640 P.2d 716 (1982).
CP 44-50. Furthermore, the County has stipulated that the order is not binding on
Koenig, and does not restrict the disclosure of the VIS or SSOSA evaluation under the
PRA. CP 253; Koenig, 155 Wn, App. at 402,



majority did not reach the issue of whether the VIS was exempt under the
privacy prong of RCW 42.56.240(1). 155 Wn. App. at 411-12, 424.

Judge Bridgewater dissented, agreeing with Koenig that (i) a VIS
is not an “investigative record” under RCW 42.56.240(1), (ii) non-
disclosure was not essential to effective law enforcement, and (iii) the VIS
should be redacted rather than withheld. 155 Wn. App. at 422-23,

A different two-judge majority agreed the SSOSA evaluation is not
exempt under RCW 42.56.240(1). The County filed a Petition for Review

on the SSOSA issues. Koenig seeks review on the VIS issues.

V.  ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

A. The application of the investigative records exemption in RCW
42.56.240(1) to a victim impact statement is a question of
substantial public importance, RAP 13.4(b)(4).

Under a 1989 amendment to the Washington Constitution (and a

related statute), the victim of a felony crime has the right to make a

statement at sentencing. Wash. Const, art. I, § 35. RCW 7.69.030 gives

the victim of a crime the right:

To submit a victim impact statement or report to the court,
with the assistance of the prosecuting attorney if requested,
which shall be included in all presentence reports and
permanently included in the [offender’s] files...

RCW 7.69.030(13). This provision gives a crime victim an independent

right to make a statement at sentencing. 155 Wn. App. at 421,



RCW 7.69.030 establishes a long list of specific rights for crime
victims. But there are no references to privacy in either RCW 7.69.030 or
Wash. Const, art. I, § 35. On the contrary, RCW 7.69.030(13) states that a
VIS shall be included in all presentence reports and in the defendant’s
permanent files. The 2009 legislature added to the rights of victims by
creating the right to make a statement prior to the release of an offender by
the indeterminate sentence review board or through clemency or pardon.
RCW 7.69.032; Laws 0f 2009, ch 138, § 1. Like RCW 7.69.030, this new
statute makes no reference to privacy.,

Prior to this case, no appellate opinion has suggested that a VIS is
private or confidential. On the contrary, the Washington constitution
provides that “Justice in all cases shall be administered openly.” Wash.
Const. art. I, § 10. Washington courts have quoted the VIS in published
opinions. See State v. Gregory, 158 Wn.2d 759, 850, 147 P.3d 1201
(2006); State v. Osalde, 109 Wn. App. 94, 96-97, 34 P.3d 258 (2001).

Nevertheless, the Court of Appeals held in a published opinion that
a VIS is exempt from public disclosure under the “essential to effective
law enforcement” prong of RCW 42.56.240(1), and that the County is not
required to provide a redacted VIS. Koenig, 155 Wn. App. at 411-12, 424,
Under the majority’s ruling, a pleading that is presented in open court and

placed in the defendant’s file is entirely exempt from public disclosure.



The majority’s opinion is erroneous for several reasons. First, the
VIS, which is a pleading filed by the victim, is not an investigative record
for purposes of RCW 42.56.240(1). Second, even if it were, a VIS is not
private or confidential, and there is no basis for the Court of Appeals’
determination that it is “essential to effective law enforcement” that no
part of a VIS be disclosed to the public. Third, as explained in section B
(below), if a VIS contains some exempt information, it must be redacted
under RCW 42.56.210(1) rather than withheld in its entirety,

1. The VIS is not an “investigative record.”

The Court of Appeals held that the VIS is exempt from public
disclosure as an investigative record under RCW 42.56.240(1). The
threshold question is whether a VIS is an “investigative record” for
purposes of that section of the PRA. That section exempts:

(1) Specific intelligence information and specific
investigative records compiled by investigative, law
enforcement, and penology agencies, ... the nondisclosure
of which is essential to effective law enforcement or for the
protection of any person’s right to privacy...

RCW 42.56.240(1). Where records qualify as “specific investigative
records,” such records may be exempt under either of two prongs: (i)
when the nondisclosure is essential to effective law enforcement, or (ii)

when disclosure would violate a person’s right to privacy. See King

County v. Sheehan, 114 Wn. App. 325, 57 P.3d 307 (2002).



Police reports and witness statements, for example, are
investigative records under RCW 42.56.240(1). See Cowles Pub. Co. v.
Spokane Police Dept., 139 Wn.2d 472, 480, 987 P.2d 620 (2000). But
there is a fundamental difference between ordinary witness statements,
which might be obtained by a police officer or prosecutor during an
investigation, and a VIS. The County admits that “[u]nlike a police report,
a VIS is voluntarily provided by an individual who is not part of a law
enforcement agency.” Resp. Br. at 9. Because the victim is not a law
enforcement agency, the VIS is not an investigative record.

The County argues that a VIS is an “investigative record” because
the information in the VIS is used by the prosecutor for sentencing
purposes. The County erroneously asserts that the purpose of a VIS is to
give the victim an opportunity to provide the prosecutor with information
about the effect of the crime on the victim. Resp. Br. at 7; Koenig, 155
Wn. App. at 406. On the contrary, the purpose of a VIS is to bypass the
prosecutor and present information directly to the sentencing court,

As the dissent noted, a VIS gives a crime victim an independent
right to address the sentencing court. “Koenig is correct that its purpose is
to assist the court, not the prosecutor’s ofﬂoe; and it in no way assists the
investigative arm of the police.” 155 Wn. App. at 422 (Bridgewater, J.,

dissenting). Cases ignored by the majority and the County confirm this.



See State v. Lindahl, 114 Wn. App. 1, 12, 56 P.3d 589 (2002) (prosecutor
did not breach plea agreement by failing to oppose family’s higher
sentence recommendation); State v. Carreno-Maldonado, 135 Wn. App.
77, 143 P.3d 343 (2006) (Wash. Const, art. I, § 35 and RCW 7.69.030 do
not allow the prosecutor to speak on behalf of the victim).

The County relies on Cowles Pub’g Co. v. Pierce County
Prosecutor’s Office, 111 Wn. App. 502, 45 P.3d 620 (2002), for the
proposition that a VIS is an investigative record. In that case, a newspaper
requested the “mitigation package” submitted by a defendant in an effort
to persuade the prosecutor not to seek the death penalty. 111 Wn. App. at
505. The Court of Appeals held that the mitigation package was an (i)
“investigative record,” (ii) ‘“compiled” by law enforcement. The
mitigation package was an “investigative record” because the prosecutor
was required to investigate whether to seck the death penalty. 111 Wn.
App. at 508. The mitigation package was “compiled” by law enforcement
because it was placed in the investigative file even though it was not
created by law enforcement. 111 Wn, App. at 508.

The court held that the VIS was also an investigative record under

Cowles because the prosecutor uses the VIS at sentencing, 155 Wn. App.



at 405-06.> But the analysis in Cowles does not extend to a VIS. The
purpose of a mitigation package is to aid a prosecutor’s investigation of a
death penalty case. Such information is obtained by a prosecutor for
internal use; it is not filed in court. In contraét, a VIS is essentially a
pleading filed in open court by a party whose rights are independent of the
prosecutor. Unlike other information provided to prosecutors, a VIS must
be presented to the sentencing court and must be included in the
defendant’s permanent record. RCW 7.69.030(13). A VIS is not a part of
the prosecutor’s investigation of the defendant. The county prosecutor
receives the VIS because it is a party to the criminal case in which it is
filed. If receiving a pleading from a party were enough to make the
pleading an investigative record, then anything filed by the defendant
would be an investigative record. No other case has interpreted RCW
42.56.240(1) so broadly. No case holds that a document filed in open
court by a private party is an undisclosable “investigative record” for
purposes of RCW 42.56.240(1).

The court noted a prosecutor “considered” the VIS in preparing for

sentencing. Koenig, 155 Wn. App. at 406. Under this analysis, virtually

% The Court of Appeals cited Cowles for the proposition that any document placed in an
investigative file “‘satisf[ies] the requirement that information is compiled by law
enforcement.””  Koenig, 155 Wn. App. at 404-05 (citation omitted). But Cowles
separately addressed whether the mitigation package was (1) an “investigative record,”
and (2) “compiled by law enforcement.” 111 Wn, App. at 506-08.



everything in a prosecutor’s file automatically becomes an investigative
record. A prosecutor also considers case law, statutes, and materials filed
by the defendant in making a sentencing recommendation, but these

materials are not therefore investigative records.

2. Nondisclosure of the VIS is not essential to effective law
enforcement,

Even assuming, arguendo, that a VIS is an investigative record
under RCW 42.56.240(1), the court erred in holding that nondisclosure of
a VIS is essential to effective law enforcement, Nothing in RCW 7.69.030
or Wash. Const. art. I, § 35 suggests that a VIS is private or confidential.

The court noted that RCW 7.69.010 expresses a legislative intent
to treat crime victims with “dignity, respect, courtesy, and sensitivity,” and
that RCW 7.69.030(4) requires “reasonable efforts” to protect victims
from harm arising out of cooperation with prosecutors. Koenig, 155 Wn.
App. at 409. But these do not amend the requirement of open courts or the
narrow interpretation of exemptions required by the PRA. Nor do they
imply that a VIS is confidential or exempt from public disclosure.

On the contrary, a VIS is disclosed to the court, the defendant,
defense counsel, and anyone else present at sentencing. The right to
present a VIS is “subject to the same rules of procedure which govern the

defendant’s rights.” Wash. Const. art. I, § 35. The defendant has no right



to communicate privately with the court, and the Court of Appeals failed
to explain how a victim could have such a right. Nor would private
communications comply with the constitutional mandate that “Justice in
all cases shall be administered openly.” Wash, Const. art. I, § 10.

The Court of Appeals relied on declarations about the “chilling
effect” of disclosure, 155 Wn. App. at 407-411, and it is unclear whether
the court correctly applied the de novo standard of review in RCW
42.56.550(3). An appellate court’s review of an agency’s action under the
PRA is de novo. PAWS II, 125 Wn.2d at 252. The only exception is
where a trial court makes findings of fact based on live hearing testimony.
Zink v. City of Mesa, 140 Wn. App. 328, 336, 166 P.3d 738 (2007).

The court cited Ames v. City of Fircrest, 71 Wn. App. 284, 295,
857 P.2d 1083 (1993), for the proposition that “Whether nondisclosure is
essential to effective law enforcement is an issue of fact.” 155 Wn. App.
at 407. But mistakenly characterizing the application of a PRA exemption
as an “issue of fact” cannot alter the statutorily-required de novo standard
of review under the PRA. The portion of Ames cited by the court was
based on Cowles Pub’g Co. v. State Patrol, 109 Wn.2d 712, 748 P.2d 597
(1988), in which a trial court made findings of fact after a hearing, Ames,

71 Wn., App. at 294-95. And Ames elsewhere clearly states that review

10



under the PRA must be de novo, and that an appellate court may decide
both issues of fact and law. Ames, 71 Wn, App. at 292.

The County and its various declarants are not entitled to deference
on the question of whether nondisclosure of the VIS is “essential to
effective law enforcement.” This is shown by the Court of Appeals’
ruling on the SSOSA evaluation, which dismissed the opinions of various
declarants that disclosure would discourage participation in SSOSA. 155
Wn. App. at 413-15.  Similarly, in Sheehan, the court rejected the
declarations of police officers who asserted that nondisclosure of officers’
names was essential to effective law enforcement. 114 Wn. App. at 333,
339-341. It is for the Court, not the County’s biased declarants, to decide
whether nondisclosure of records is essential to effective law enforcement,
In making that determination, this Court must take into account the policy
of the PRA “that free and open examination of public records is in the
public interest, even though such examination may cause inconvenience or
embarrassment to public officials or others.” RCW 42,56.550(3).

The declarations cited by the Court of Appeals make grossly
exaggerated claims about the “chilling effect” of disclosure. But those
declarations fail to acknowledge that a VIS comes at the end of a criminal
case in which the defendant is convicted, with or without the cooperation

of the victim. None of the declarations acknowledge that as a witness the

11



victim must testify about the crime in open court, cannot simply gloss over
unpleasant details, and is subject to cross-examination by the defendant.

Victims need not submit a VIS at sentencing and have complete
control over its content. A VIS is not a raw witness interview or a rape
evidence kit. The VIS need not be clinically “accurate” or contain
embarrassing descriptions of violent acts. It is not subject to cross-
examination. Suggesting that disclosure of a VIS would somehow prevent
victim cooperation with law enforcement is meritless. As Judge
Bridgewater noted, “[mJany victims give an impact statement in open
court facing the perpetrator.” 155 Wn. App. at 422. RCW 7.69.030(13)
merely gives the victim an independent voice at sentencing. But that
section does not create a star chamber in which the victim may address the
sentencing court away from the prying eyes of the public.’

The Court should give little weight to the apparent consensus
among prosecutors, victim advocates, and therapists that a VIS should be
exempt from public disclosure. Those parties have access to these

documents and see no benefit in public scrutiny of the criminal justice

* The Court of Appeals also relied on one declarant’s unsupported assertion that “many
courts seal victim impact statements after sentencing,” and stated that the VIS in this case
was placed in a “confidential” file even before it was sealed. Koenig 155 Wn. App. at
409-410. The declarant’s unqualified opinion about what “many courts” allegedly do is
unsupported. CP 123, Court documents filed in court are presumptively open to the
public unless compelling reasons to seal a document exist under Ishikawa. See note 1. In
spite of this exacting standard, an investigation by the Seattle Times revealed that many
courts have sealed records without applying the correct standard. Reply Br. Appendix.

12



system, But “leaving interpretation of the [PRA] to those at whom it was
aimed would be the most direct course to its devitalization.” Hearst v.
Hoppe, 90 Wn.2d 123, 131, 580 P.2d 246 (1978).

In holding the VIS exempt, the court relied on its own prior
decision in Cowles, asserting that the “chilling effect” of disclosure of a
VIS would be similar to the disclosure of the mitigation package. Koenig,
155 Wn. App. at 410. But unlike the mitigation package at issue in
Cowles, a VIS is intended to be publicly disclosed to various parties. In
Sheehan, the court rejected an argument that nondisclosure of police
officers’ names was essential to effective law enforcement where those
names were routinely released in open court. 114 Wn, App. at 337-38.
Similarly, the nondisclosure of a VIS is not essential to effective law
enforcement because such records are routinely disclosed to defendants,
their counsel, and anyone else present at sentencing.

While the right of victims to address the court is a favorable
development in the criminal justice system, the suggestion that the system
cannot function unless victims may submit a confidential VIS is absurd.
The Washington court system functioned for 100 years without victims
having any statutory rights. The system continues to function in those

cases where the victim does not chose to submit a VIS. While some

13



victims might prefer a confidential VIS mechanism, such confidentiality is
not essential to effective law enforcement.

3. The VIS is not exempt under the privacy prong.

The Court of Appeals did not reach the issue of whether a VIS is |
exempt under the privacy prong of RCW 42.56.240(1). Koenig, 155 Wh.
App. at 411. Anticipating that the County may renew its arguments on the
“privacy” prong, a brief discussion is needed.

Neither RCW 7.69.030 nor Wash. Const. art. I, § 35 suggest that a
VIS is private or confidential. Further, privacy is specifically and
narrowly defined under the PRA. Information is' private only if its
disclosure (1) Would be highly offensive to a reasonable person, and (2)
is not of legitimate concern to the public.” RCW 42.56.050. It is not
private unless both elements are met. In Koenig v. Des Moines, 158
Wn.2d, 142 P.3d 162 (2006), it was undisputed that disclosing sexually
explicit details would be highly offensive. But such details were not
“private” under the PRA because there is a legitimate public interest in the
operation of the criminal justice system. Koenig, 158 Wn.2d at 186-87.
The VIS fails both prongs of the narrow PRA test for privacy.

First, the disclosure of the victim impact would not be highly
offensive to a reasonable person because, unlike the content of a police

report, the victim has total control over the content of a VIS. The victim is

14



not required to include any information that the victim does not wish to
disclose. Furthermore, the victim knows that a VIS will be available to
the court and the criminal defendant, and would not include any
information that the victim would not want those parties to know.

Even if the first prong were met, the second prong is not. The
County ignores the essential legal point that a VIS is used to sentence a
criminal defendant. See Lindahl, 114 Wn. App. at 11-15. This Court has
clearly stated that the public’s interest in the criminal justice system is
both legitimate and reasonable. Koenig, 158 Wn.2d at 187. That is
particularly true of documents that must be filed in court because the
public has a constitutional right of access to open judicial proceedings.
Wash. Const, art I, § 10. The public’s legitimate interest in the criminal
Jjustice system extends to the explicit details of crimes found in raw
investigative records, Koenig, 158 Wn.2d at 185-87, even though such
details may never be presented in court. The public interest in a VIS is
even greater, and the potential harm even less, because the details are
selected for presentation in open court by the victim herself,

The disagreement between the majority and dissent in this case
shows that there is considerable uncertainty about the nature of a VIS and
whether such records are subject to public scrutiny like any other part of

the criminal justice system in this state. The application of RCW

15



42.56.240(1) to a VIS is a question of substantial public importance that

this Court should address under RAP 13.4(b)(4).
B. The holding that a VIS may be entirely withheld conflicts with

decisions of this Court requiring agencies to redact records
rather than withhold entire records, RAP 13.4(b)(1).

As the majority noted, the PRA forbids agencies to withhold entire
records where only portions of records are exempt. Koenig, 155 Wn. App.
at 411, Instead, “agencies must parse individual records and must
withhold only those portions which come under a specific exemption.”
PAWS II, 125 Wn.2d at 261. “Portions of records which do not come
under a specific exemption must be disclosed.” PAWS II, 125 Wn.2d at
261.  Despite this directly binding authority, the majority upheld the
County’s refusal to redact the VIS. Koenig, 155 Wn. App. at 411-12.

Koenig has explained that the VIS must contain at least some
information that is not private under the PRA. App. Br. at 38; Reply Br. at
23. The VIS undoubtedly contains, at a minimum, a statement by the
victim about the sentence Lerud should have received. The VIS also
likely contains a statement as to whether the victim supported the
imposition of a SSOSA sentence. Such statements, considered by the
sentencing judge, are clearly of legitimate interest to the public and

therefore not private. By simply ignoring Koenig’s point, both the County
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and the Court of Appeals have conceded, sub silentio, that non-exempt
information in the VIS may have been withheld in violation of PAWS II.

The Court of Appeals relied, again, on the alleged “chilling effect”
in holding that no part of the VIS should be disclosed. The court gave no
consideration to what nonexempt information the VIS might contain. 155
Wn. App. at 412-13. Although the court did not cite its own earlier
decision in Cowles Pub’g on the redaction issue, the court brazenly
violated the redaction requirement in that case as well. Cowles Pub’g, 111
Wn. App. at 511 (concluding that redacting private information from the
mitigation package “would leave little to disclose™).

The court also mischaracterized Koenig’s argument, creating a
straw man argument that the VIS might be disclosed with only the
“identifying details” redacted.® 155 Wn. App. at 411. The court
erroneously resolved this non-issue by stating that redaction of identifying
information would not “appropriately address the chilling effect” of
disclosure. Id. at 412. But such names are not exempt either; the majority

also noted, incoherently, that adult victims’ names are a matter of public

4 Koenig never argued that the adult victim’s identity should be redacted from the VIS,
Koenig pointed out that the SSOSA evaluation might contain information about
witnesses or child victims that would be subject to redaction under RCW 42.56.240(2) or
-.240(5). App. Br. at 38-39. Koenig argued that the County was required to redact
exempt information from the VIS in compliance with RCW 42.56.210(3), but Koenig
never suggested what that information might be. App. Br. at 36-38; Reply Br. at 23,
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record. Id.; see Des Moines, 158 Wn.2d at 186. The court compounded
its mistake by suggesting that the identity of the victim should be redacted
from the SSOSA evaluation. Koenig, 155 Wn. App. at 417.°

Finally, the redaction issue should be remanded to the trial court.
RCW 42.56.210(3) requires the County to explain how specific PRA
exemptions would apply to specific portions of the VIS and/or SSOSA
evaluation. This was never done, and the Court of Appeals should not
have gone beyond the issues presented by erroneously directing the
redaction of certain information from the SSOSA evaluation. On remand,
if the County asserts that portions of the VIS and/or SSOSA evaluation are
exempt then the County must produce redacted copies and state why the
redacted portions are exempt as required by RCW 42,56.210(3).

Strict compliance with the redaction requirement is necessary to
fulfill the PRA’s “strongly worded mandate for broad disclosure of public
records.” Hearst Corp., 90 Wn.2d at 127. This is the fourth published
case in which Division I1I has summarily dismissed the redaction

6

requirement for various reasons.” This Court should grant review under

* The Court of Appeals erroneously waded into the issue of redacting the SSOSA
evaluation. Citing Brouillet v. Cowles Pub’g Co., 114 Wn.2d 788, 791, 791 P.2d 526
(1990), which did not squarely address the issue, the court stated that information
identifying the victim should be redacted. Koenig, 155 Wn. App. at 417. Such redaction
would be contrary to Des Moines, 158 Wn.2d at 186.

$ See Cowles Pub’g, 111 Wn. App. at 510-11; Lindeman v. Kelso Sch. Dist. No, 458, 127
Wn. App. 526, 541, 111 P.3d 1235 (2005), rev'd, 162 Wn.2d 196 (2007) (holding that a
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RAP 13.4(b)(1) because the court’s decision conflicts with PAWS I and
other cases applying the PRA redaction requirement. See Prison Legal
News v. Dep’t. of Corr., 154 Wn.2d 628, 646-47, 115 P.3d 316 (2005);
Des Moines, 158 Wn.2d at 183-87; Bellevue John Does 1-11 v. Bellevue
School Dist. #405, 164 Wn.2d 199, 206, 189 P.3d 139 (2008). This Court
should reverse the erroneous redaction analysis of the Court of Appeals to
ensure that nonexempt information is not withheld from the public.
C. A SSOSA evaluation is not exempt under RCW 42.56.240(1).

Apart from erroneously requiring certain redactions from the
SSOSA evaluation, the Court of Appeals correctly rejected the County’s
argument that a SSOSA evaluation is exempt under RCW 42,56,240(1).
Koenig, 155 Wn. App. at 412-17, The County’s Petition is devoid of legal
analysis, and relies on the biased opinions of attorneys and therapists who
seek to avoid public scrutiny of the SSOSA system. Petition at 7-17.

A SSOSA evaluation is not health care.” Nor is it intended only

for “professionals,” as one of the County’s self-serving declarations

school district was not required to redact the videotape because such redaction would
leave “no meaningful information remaining on the tape”); City of Tacoma v. Tacoma
News, Inc., 65 Wn. App. 140, 152, 827 P.2d 1094, review denied, 119 Wn.2d 1020
(1992) (holding that that redaction of the names of the alleged victim and informant
“would accomplish nothing”).

7 The Court of Appeals correctly refused to consider the County’s undeveloped argument
that a SSOSA evaluation is somehow “health care information” for purposes of RCW
70.02.050. 155 Wn, App. at 418, The County’s argument is meritless in any event. See
Reply Br, at 19-20,
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suggests. It is a report used by the superior court to determine whether the
defendant and the community would benefit from a SSOSA sentence.
State v. Bankes, 114 Wn. App. 280, 287, 57 P.3d 284 (2002). It is not
private because the public has a legitimate interest in the criminal justice
system, including the unpleasant details, Des Moines, 158 Wn.2d at 186~
87, which clearly includes the details of a report that may determine when
a sex offender is released into the community. The exaggerated reluctance
of some defendants to participate in SSOSA does not make nondisclosure
of a SSOSA report essential to effective law enforcement.
VI. CONCLUSION

This case must be accepted for review, reversed in part, and
remanded to the trial court with instructions to order the County to
produce the VIS and SSOSA evaluation, for in camera review under RCW
42.56.550(3), if needed, and to award Koenig fees and penalties under
RCW 42.56.550(4). On remand, if the County asserts that portions of the
VIS and/or SSOSA evaluation are exempt then the County must produce
redacted copies of those records and state why the redacted portions are
exempt as required by RCW 42.56.210(3). Koenig also requests an award
of attorney’s fees in this Court pursuant to RAP 18.1(b), RCW
42.56.550(4), and Progressive Animal Welfare Soc’y v. UW (PAWS I), 114

Wn.2d 677, 690, 790 P.2d 604 (1990).
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Court of Appeals of Washington,
Division 2,
David KOENIG, Appellant,
\2
THURSTON COUNTY and The Thurston County
Prosecuting Attorney, Respondents,
No. 37446-3-11.

April 6, 2010.

Background: Plaintiff filed public disclosure com-
plaint against county and county prosecuting attorney
seeking victim impact statement and Special Sex
Offender Sentencing Alternative (SSOSA) evaluation
from criminal voyeurism prosecution. The Superior
Court, Thurston County, Christine A. Pomeroy, J.,
found that victim impact statement and SSOSA were
exempt from disclosure under Public Records Act
(PRA). Plaintiff appealed.

Holdings: The Court of Appeals, Penoyar, J., held
that:

(1) victim impact statement fell within investigative
record compiled by law enforcement exemption to
PRA;

(2) nondisclosure of victim impact statement was
essential to effective law enforcement;

(3) redaction of any information identifying victim in
impact statement would not have cured threat to ef-
fective law enforcement;

(4) nondisclosure of SSOSA evaluation form was not
essential to effective law enforcement;

(3) nondisclosure of information about sex offender
in SSOSA evaluation form was not essential to pro-
tecting sex offender's right to privacy;

(6) nondisclosure of information about victim in
SSOSA evaluation form was essential to protecting
victim's right to privacy; and

(7) plaintiff was not entitled to attorney fees on ap-
peal,

Affirmed in part, reversed in part, and remanded.
Armstrong, J., dissented in part and filed opinion,

Bridgewater, J., concurred in part, dissented in part,
and filed opinion,
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PENOYAR, J.

*400 9 1 David Koenig appeals the trial court's order
denying his motion for partial summary judgment
and ruling that a victim impact statement and a Spe-
cial Sex Offender Sentencing Alternative (SSOSA)
evaluation were exempt from disclosure under the
Public Records Act (PRA), chapter 42,56 RCW.
We affirm that #*401 victim impact statements are
exempt from the PRA under the investigative record
exemption, but we reverse the trial court's determina-
tion that SSOSA evaluations are exempt. We hold
that SSOSA evaluations must be disclosed after re-
daction of any identifying information regarding the
victim and certain other third parties, We also remand
for a determination of penalties under RCW

42.56.550(4).

ENI. Throughout this opinion, we apply the
provisions of the Public Disclosure Act
(PDA), former chapter 42,17 RCW, that
were in effect on August 17, 2000, the date
of Koenig's PRA request. In 2005, the legis-
lature amended the PDA, renaming it the
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Public Records Act (PRA) and recodifying it
at chapter 42.56 RCW. Laws of 2005, ch,
274, For ease of reference, we cite to the
PRA's current statutory provisions, which do
not differ in substance from the former PDA
provisions.

FACTS

¥ 2 After James Lerud pleaded guilty to eight counts
of voyeurism, he received a SSOSA ™2 disposition
from the Thurston County Superior Court, ™ Shortly
after Lerud's arrest, the Seattle Post-Intelligencer
published a short article quoting his victim and for-
mer roommate, who described how Lerud had video-
taped her in the shower.

FN2. Lerud's SSOSA disposition is gov-
erned by the statute in effect at the time of
his February 2000 crimes. See former RCW
9.94A.120(8) (Laws of 1999, ch. 324, § 2),
recodjfied as RCW_9.94A.670. For ease of
reference, we cite throughout this opinion to
the current SSOSA statute. Unless otherwise
noted, the provisions of RCW_9.94A,670
that we cite do not differ in substance from
former RCW 9.94A.120(8).

FN3. State v. Lerud, No, 00-1-00336-0,

{3 On August 17, 2000, Koenig submitted a request
for public records in the Lerud case to the Thurston
County prosecuting attorney. Koenig asked to inspect
investigative files in the case, including witness
statements, victim impact statements, and any associ-
ated documents or affidavits, The prosecuting attor-
ney's file included Lerud's 14-page SSOSA evalua-
tion dated June 26, 2000. Koenig sent a similar public
records **914 request to the Thurston County Supe-
rior Court clerk's office. The clerk's office responded
that Koenig could come to the courthouse to view the
court file. The clerk's office also informed Koenig
that the prosecuting attorney's motion to seal particu-
lar documents in the Lerud case would be heard the
following week.,

9 4 Following that hearing, the trial court ordered the
victim impact statement and Lerud's privileged medi-
cal *402 and psychological reports to be sealed from
public disclosure in order to protect the victim's and
Lerud's privacy. The prosecuting attorney's office
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then mailed copies of the case documents to Koenig,
withholding the victim impact statement and Lerud's
SSOSA evaluation based on the court's order.

1 5 On September 3, 2004, Koenig filed a public dis-
closure complaint against Thurston County and the
Thurston County prosecuting attorney. On August
30, 2007, he moved for partial summary judgment on
the issue of whether the SSOSA evaluation and vic-
tim impact statement were exempt from public dis-
closure. After a hearing, the trial court ruled in a let-
ter opinion that the records were exempt from disclo-
sure under RCW 42,56.240(1). The trial court subse-
quently denied Koenig's motion for partial summary
Jjudgment. The parties entered a stipulated order pro-
viding that the order to seal the documents was not
binding on Koenig and that it did not restrict the
prosecuting attorney's disclosure of the documents
under the PRA, Koenig now appeals the denial of his
summary judgment motion,

ANALYSIS

1][2] 9 6 The public has a common law right of ac-
cess to court case files. Nast v. Michels, 107 Wash.2d
300, 303, 730 P.2d 54 (1986). Access to court files
rests within the trial court's discretion and the PRA
does not apply. Nast, 107 Wash.2d at 304, 730 P.2d
54; see also City of Federal Way v. Koenig, 167
Wash,2d 341, 217 P.3d 1172 (2009). Thus, the trial
court's order sealing the victim impact statement and
SSOSA evaluation in the Lerud court file is not at
issue.™ Rather, the question here is whether the
prosecuting attorney's office can refuse to disclose its
copies of the same documents under the PRA.

FN4. The trial court did not address the ef-
fect of the order to seal on Koenig's public
records request, and the parties stipulated
that the order was not dispositive of that re-
quest,

[31[4] 1 7 The PRA guarantees the public full access
to information concerning the workings of the gov-
ernment. *4034mren v. City of Kalama, 131 Wash.2d
25,31, 929 P.2d 389 (1997). The PRA preserves “the
most ceniral tenets of representative government,
namely, the sovereignty of the people and the ac-
countability to the people of public officials and insti-
tutions.” O'Connor v. Dep't of Soc. and Health
Servs., 143 Wash.2d 895, 911, 25 P.3d 426 (2001).
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3]{6] 1 8 The PRA requires disclosure of all public
records unless an exemption applies. Cowles Publ'g
Co. _v. Pierce County Prosecutor's Office, 111
Wash.App. 502, 505, 45 P.3d 620 (2002). When a
party seeks a public record, the government agency
carries the burden of proving that the record is ex-
empt from disclosure. Koenig v. City of Des Moines,
158 Wash.2d 173, 180, 142 P.3d 162 (2006). Addi-
tionally, if redaction would eliminate the need for an
exemption, the PRA requires disclosure of the re-
dacted record. RCW 42.56.210(1).

71[8] 1 9 We review an agency's action under the
PRA de novo. RCW 42.56.550(3). An appellate court
stands in the same position as the trial court where
the record consists only of affidavits, memoranda,
and other documentary evidence, Progressive Animal
Welfare Soc'y (PAWS 1) v. Univ. of Wash., 125
Wash.2d 243, 252, 884 P.2d 592 (1994), We construe
the PRA's disclosure requirements liberally and its
exemptions are “precise, specific, and limited.”
PAWS 11, 125 Wash.2d at 251, 258, 884 P.2d 592.

9 10 The parties agree that the documents at issue are
public records. See RCW 42.56.010(2) (public record
subject to disclosure under the PRA is “any writing
containing information relating to the conduct of
government or the performance of any governmental
or proprietary function prepared, owned, used, or
retained by any state or local **915 agency.”). The
question is whether the County may withhold these
public records under RCW 42.56.240(1), which ex-
empts from public inspection and copying “specific
investigative records compiled by investigative, law
enforcement, and penology agencies ... the nondis-
closure of which is essential to effective law en-
forcement or for the protection of any person's right
to privacy[,]” and whether, if that *404 exemption
applies, the records must be disclosed after redaction.

I. Victim Impact Statement
A. Exemption
1. Investigative Record

[91 § 11 The victim impact statement is eligible for
the RCW 42.56.240(1) exemption if it is an investi-
gative record compiled by law enforcement agencies.
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Records fall within this category if they are “com-
piled as a result of a specific investigation focusing
with special intensity upon a particular party.”
Dawson v. Daly, 120 Wash.2d 782, 792-93, 845 P.2d
995 (1993), abrogated in part on other grounds by
Soter v. Cowles Publ'g Co., 162 Wash.2d 716, 755,
174 P.3d 60 (2007) (quoting Laborers Int'l Union,
Local No. 374 v. City of Aberdeen, 31 Wash.App.
445, 448, 642 P.2d 418 (1982)). A record need not be
created by law enforcement to be compiled by law
enforcement, and documents created for one purpose
are not disqualified from being “compiled” for an-
other purpose. Newman v. King County, 133 Wash.2d
563, 572-73, 947 P.2d 712 (1997) (quoting John Doe
Agency v, John Doe¢ Corp., 493 U.S. 146, 155, 110
S.Ct. 471, 107 L.Ed.2d 462 (1989)); Cowles Publ'g
Co., 111 Wash.App. at 508, 45 P.3d 620,

[10] § 12 In Cowles Publishing Company, a mitiga-
tion package that the defendant submitted to a prose-
cutor, who was investigating whether to seek the
death penalty, qualified as an investigative record.
111 Wash.App. at 508, 45 P.3d 620. The court noted
that the investigation focused on the defendant and
that the prosecutor used the mitigation information as
an aid in making a decision mandated by the duties of
his office. Cowles Publ's Co., 111 Wash,App. at 508,
45 P.3d 620. “[O]ne part of a prosecutor's investiga-
tion focuses on the question of an appropriate pen-
alty.” Cowles Publ'g Co., 111 Wash.App. at 508, 45
P.3d 620. “[A]ny documents placed in [an] investiga-
tion file satisfy the requirement that the information
is compiled by *405 law enforcement.” Cowles
Publ'g Co, 111 Wash.App. at 508, 45 P.3d 620
(quoting Newman, 133 Wash.2d at 573, 947 P.2d

[11] § 13 Koenig argues that a victim impact state-
ment is not an investigative record because its pur-
pose is to give the victim a right to comment to the
trial court on the crime. Article I, section 35 of the
Washington Constitution gives victims the right to
make a statement at sentencing, subject to the same
procedural rules that govern the defendant's rights.
Also, RCW 7.69.030(13) gives victims the right:

[t]o submit a victim impact statement or report to
the court, with the assistance of the prosecuting at-
torney if requested, which shall be included in all
presentence reports and permanently included in
the files and records accompanying the offender
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committed to the custody of a state agency or insti-
tution[.]

9 14 Koenig further contends that a victim impact
statement does not qualify as an investigative record
because an agency neither prepared nor compiled the
statement. He argues that the statement's purpose is to
assist the court, not the prosecutor's office, in reach-
ing a sentencing decision,

9 15 Thurston County responds that victim impact
statements are included in presentence reports that
both the prosecuting attorney and the court receive.
While the County concedes that the sentencing court
considers presentence reports, this is not determina-
tive. Prosecutors also rely on these reports, and the
victim impact statements they contain, as investiga-
tive records that assist them in making their sentenc-
ing recommendations 22

FNS. RCW_9.94A.500(1)—provides that a
court “shall consider the ... presentence re-
ports, if any, including any victim impact
statement” in making a sentencing decision.

9 16 A prosecutor's office victim advocate filed a
declaration stating that she sends **916 victim im-
pact statement forms to crime victims as part of her
job. The advocate testified that “[t]his is done for
sentencing purposes.” Clerk's Papers (CP) at 278,
The advocate provides the original impact *406
statement to the trial court and a copy to the deputy
prosecutor handling the case. The deputy prosecutor
in the Lerud case confirmed that victim impact
statements provide his office with information about
how crimes affect victims,

1 17 Koenig, believing this issue to be a purely legal
one, submitted no evidence to counter the facts in the
County's declarations,™ The trial court determined
that the prosecuting attorney in the Lerud case pro-
cured the victim impact statement as part of his statu-
tory duty to investigate and make sentencing recom-
mendations to the court. The trial court concluded
that “the victim impact statement is a record com-
piled by law enforcement.” CP at 260,

EN6. The exhibits that Koenig submitted
with his summary judgment motion primar-
ily consist of information about the Lerud
case and communications between Koenig
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and Thurston County, Koenig also submitted
several exhibits with his reply on motion for
summary judgment, together with a declara-
tion by an attorney who assisted Koenig's
counsel in this case. These materials chal-
lenge the efficacy of sex-offender modalities
like SSOSA, but they do not address the role
that victim impact statements play in the
sentencing process.

1 18 We agree with the County that a victim impact
statement held by a prosecutor's office and prepared
for sentencing is an investigative record compiled by
law enforcement. The prosecutor's office seeks out
and compiles the statement as part of a specific inves-
tigation focused on a particular person. The prosecu-
tor is entitled to argue for an appropriate penalty at
sentencing, See RCW_9.94A.500(1). An important
factor at sentencing is the seriousness of the offense,
including the effect of the crime on any victims,
RCW 9.94A.010(1); RCW 9.94A.500(1). Thus, one
part of a prosecutor's investigation focuses on the
crime's impact on the victim, That a victim impact
statement is submitted to a court and potentially
available as a court record does not preclude it from
being an investigative record in the prosecutor's of-
fice compiled by law enforcement. The prosecutor
and the trial court considered the victim impact
statement at issue here in preparing for the Lerud
sentencing. Accordingly, the victim impact statement
qualifies as an investigative record compiled by law
enforcement.

*407 2. Essential to Effective Law Enforcement

[12][13][14] § 19 If a record is an investigative re-
cord compiled by law enforcement, its nondisclosure
must be “essential” to law enforcement or to protect a
person's right to privacy for that record to be exempt
from disclosure under RCW 42.56.240(1), Whether
nondisclosure is essential to effective law enforce-
ment is an issve of fact. Ames v. City of Fircrest, 71
Wash.App., 284, 295, 857 P.2d 1083 (1993). The
broad language of this exemption, which the legisla-
ture has not defined, clashes with the PRA's presump-
tion and preference for disclosure, Newman, 133
Wagh,2d at 572, 947 P.2d 712. When an agency
claims this exemption, the courts may consider affi-
davits from those with direct knowledge of and re-
sponsibility for the investigation, See Newman, 133
Wash.2d at 573, 947 P.2d 712 (quoting Dickerson v.
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Dep't _of Justice, 992 F.2d 1426, 1431-32 (6th
Cir.1993)).

9 20 Several declarants in this case referred to the
need to keep victim impact statements confidential.,
The victim in the Lerud case wrote that her statement
was private and personal and that she trusted the
prosecutot's office not to give out copies to the public
at large:

The crime itself was one of invasion of privacy,
thus it makes this demand for my impact statement
that much more disturbing.... If my statement is de-
termined to be part of the “public domain” and
given out upon request, I will be victimized once
again.... I did not ask to be a victim of a crime, and
I don't want to believe that by being a victim of a
criminal act that I've been stripped of my right to
privacy. [ would nor have provided a Victim Im-
pact Statement if I had been told that the state-
ment**917 would be a public document to be
given to any and all who asked for it.

CP at 125-26.

9 21 The deputy prosecutor in Lerud stated his oppo-
sition to disclosure as well:

For many years, this office has taken a “victim cen-
tered” approach to prosecution. As part of that phi-
losophy, I believe *408 that a victim's privacy must
be closely guarded and only compromised when
necessary in the interests of justice. To do other-
wise, in my view, creates a chilling effect on the
willingness of victims to report crime, provide in-
formation and cooperate with the prosecution.
Therefore, the protection of victim privacy is criti-
cal to the effectiveness of law enforcement and the
criminal justice system. Furthermore, the legisla-
ture (RCW_7.69.010) has mandated that prosecut-
ing attorneys vigorously protect the rights of crime
victims which include the right to be treated with
dignity, respect, courtesy and sensitivity, If I have
knowledge that anything a victim may provide will
be handed over to the public through a public dis-
closure request, this office will inform the victim of
that possibility. It is my opinion that if a victim
knows this, he or she will be unwilling to provide a
true and accurate impact statement,

CP at 105-06.
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9 22 The prosecutor's office victim advocate also
wrote that victim impact statement disclosures would
have an adverse impact on effective law enforcement:

Victims have a statutory right to give a statement to
the court at the time of sentencing (RCW 7.69). Of-
ten times, victims prepare and provide these state-
ments to the State prior to completion of investiga-
tions and adjudication. Victim Impact Statements
typically contain descriptions of embarrassing, in-
timate and violent acts.... [T]o know their raw emo-
tions and most painful experiences as described in
their own words could be released to the public
upon a simple request, could lead the victim to de-
cide not to make an impact statement. Such a result
could seriously hinder investigations, prosecutions
and hope of recovery.

CP at 277-78.

9 23 In an additional declaration, the Washington
Coalition of Sexual Assault Programs' legal director
stated that if victim impact statements were subject to
public disclosure, many victims of sexually violent
crime would not participate in the criminal justice
system in any meaningful way. The Washington Coa-
lition of Crime Victim Advocates' executive director
also opposed public disclosure of victim *409 impact
statements, observing that many courts seal victim
impact statements after sentencing, stating that
“[r]eleasing those sealed records to just any member
of the public would be a great disservice to crime
victims, would tend to dissuade them from cooperat-
ing with law enforcement and the criminal justice
system, and could put the victim's safety at risk.” CP
at 123,

4 24 Koenig did not rebut the substance of these dec-
larations with any affidavits or evidence of his own,
Koenig argues that nondisclosure is not essential to
effective law enforcement because the judicial sys-
tem functions even if a victim declines to file a
statement for fear that it will be made public. He sug-
gests that victims can self-edit their impact state-
ments to remove embarrassing or private details,
Koenig also asserts that victim impact statements are
routinely disclosed to anyone who attends a sentenc-
ing hearing and that their confidentiality is not essen-
tial. Finally, Koenig points out that the victim in this
case did not state that she would not have cooperated
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with law enforcement efforts to prosecute Lerud had
she known that disclosure of her victim impact
statement was required. Therefore, according to
Koenig, no harm to law enforcement would have
resulted if the victim had refused to file a statement,

1 25 We must determine whether nondisclosure of
these statements is essential to effective law en-
forcement. The legislature has decreed that victims
have a right to file such statements and to be treated
with courtesy and sensitivity at all stages of the
criminal justice process. See RCW 7,69.010 (stating
legislature's intent that all crime victims **918 are
treated with “dignity, respect, courtesy, and sensitiv-
ity” and that victims' rights are “honored and pro-
tected by law enforcement agencies, prosecutors, and
Jjudges in a manner no less vigorous than the protec-
tions afforded criminal defendants”); RCW
7.69.030(4) (reasonable effort shall be made to pro-
tect victims from harm arising out of cooperation
with prosecution efforts); RCW 7,.69.030(13).

[15] *410 § 26 In this case, the victim impact state-
ment was contained in a confidential court file even
before it was sealed, and the trial court noted that it
would not have been disclosed to the public absent a
court order. Written impact statements may contain
details that the victim does not disclose in an oral
statement made at the sentencing hearing, Therefore,
the written statement may be the only way a victim
feels free to fully explain the crime's impact. Public
disclosure of such statements would have a chilling
effect by making victims reluctant to fully disclose
the impact of crimes. Additionally, disclosure would
discourage victims from submitting victim impact
statements in the first place. Here, the victim declared
that she would not have submitted a victim impact
statement had she known that it was subject to public
disclosure.

727 An arguably similar chilling effect was disposi-
tive in Cowles Publishing Company.™ There, we
observed that disclosure of mitigation packages
might make a defendant's family members reluctant
to share their personal feelings and information about
the defendant and might adversely impact a prosecu-
tor's ability to obtain all information favorable to the
defendant in deciding whether to seek the death pen-
alty. Cowles Publ'g Co., 111 Wash. App. at 509-10,
45 P.3d 620. Consequently, the confidentiality of a

mitigation package was essential to effective law
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enforcement,
EN7. 111 Wash.App. at 509-10, 45 P.3d

620.

9 28 Sentencing decisions are part of the law en-
forcement process, and a victim impact statement is
an important tool in reaching these decisions, See
Brouillet v. Cowles Publ'g Co., 114 Wash.2d 788,
796, 791 P.2d 526 (1990) (law enforcement involves
imposition of sanctions for unlawful conduct, includ-
ing a fine or prison term); State v. Crutchfield 53
Wash.App. 916, 927, 771 P.2d 746 (1989), overruled
on other grounds by State v. Chadderton 119
Wash.2d 390, 396, 832 P.2d 481 (1992) (sentencing
court should consider crime's impact on victims),
Disclosure of victim impact statements would not
honor victims or protect*411 their statutory right to
present such statements, See RCW 7.69.010; .030(4).
Koenig's suggestion that victims can simply edit out
uncomfortable details contradicts the purpose of im-
pact statements, We conclude that the nondisclosure
of the victim impact statement at issue is essential to
effective law enforcement. Consequently, the trial
court did not err when it ruled that this statement was
exempt from disclosure under the PRA.

9 29 Because RCW 42.56.240(1) provides that a re-
cord is exempt from disclosure if it is either essential
to law enforcement or to the protection of any per-
son's right to privacy, we need not address the State's
strong argument that nondisclosure of the victim im-
pact statement is essential to protect individual pri-
vacy.

B. Redaction of the Victim Impact Statement

[16][17] 9 30 Koenig next argues that even if the vic-
tim impact statement contains some exempt informa-
tion, he is entitled to receive a redacted version under
RCW 42.56.210(1). The PRA generally does not al-
low withholding records in their entirety, PAWS II
125 Wash.2d at 261, 884 P.2d 592. Instead, agencies
must withhold only those portions that fall within a
specific exemption, PAWS 1l, 125 Wash,2d at 261,
884 P.2d 592. According to Koenig, the victim im-
pact statement must be released to him absent identi-
fying details, with an explanation provided for each
redaction, See RCW 42.56.210(3) (agency responses
refusing inspection in whole or part must explain
how exemption applies to information withheld).
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Koenig asserts that he is entitled to an in camera re-
view of the redactions under RCW 42.56.550(3).

#%919 9 31 The County argues that redaction will not
cure the law enforcement issue because victims will
be reluctant to provide victim impact statements if
they know the statements will be disclosed in any
form. The Lerud victim strongly objected to the dis-
closure of a redacted version of her impact statement,
stating, “If my statement is determined to be part of
the ‘public domain’ and given out upon request, I
will be victimized once again.” CP at 126, The *412
Washington Coalition of Crime Victim Advocates'
executive director agreed that redaction would not
sufficiently protect victims and ensure effective law
enforcement because “[a] crime victim would be
hesitant to provide in writing a statement relating to
how a crime has truly impacted his or her life if s/he
knew that a member of the public could obtain the
document from the prosecutor, [notwithstanding] the
fact that his or her name has been redacted.” CP at
124, The deputy prosecutor in Lerud noted that “[i]t
is extremely difficult to establish trust with a victim”
and predicted that disclosure of an impact statement
even after redaction “will have a chilling effect on
law enforcement.” CP at 106,

9 32 The redaction of any information identifying the
victim from the victim impact statement will not ap-
propriately address the chilling effect that disclosure
would have on law enforcement. Victims' names are
a matter of public record and the requesting party
could easily rely on court documents to connect the
named victim in court documents with the unnamed
victim in the impact statement. The ease with which a
victim could be identified negates the purpose of re-
daction. Even without the victim's name, victim im-
pact statements contain highly personal information,
The potential disclosure of even a redacted statement
could cause victims to censor their statements or re-
fuse to provide them altogether, Moreover, redaction
is a highly subjective process. A victim may not trust
that sensitive personal information would actually be
redacted from the disclosed document. Because re-
daction will not cure the threat to effective law en-
forcement, we hold that the PRA does not require
disclosure of a redacted victim impact statement.

I1. SSOSA Evaluation

A. Investigative Record
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1 33 Koenig assumes that a SSOSA evaluation is an
investigative record compiled by law enforcement,
but he argues that nondisclosure is not essential to
effective law #413 enforcement or the protection of
any person's right to privacy. See RCW 42.56,240(1).
We agree.

1. Essential to Effective Law Enforcement

[18] 9 34 In certain sex offense cases, the sentencing
court, either on its own motion or a party's motion,
may order an examination to determine whether the
defendant is amenable +to treatment, RCW
9.94A.670(3). The subsequent report or evaluation
must include the offender's version of the facts and
the official version of the facts, the offender's offense
history, an assessment of problems in addition to
alleged deviant behaviors, the offendet's social and
employment situation, and other evaluation measures
used. RCW 9.94A.670(3)(a). The court considers the
evaluation in determining whether the offender and
the community will benefit from use of the SSOSA
alternative, which requires treatment but allows for a
reduced jail term, RCW 9.94A.,670(4), (5). The legis-
lature developed this special sentencing provision for
first time offenders in an attempt to prevent future
crimes and protect society. State v. Young, 125
Wash.2d 688, 693, 888 P.2d 142 (1995).

9 35 Koenig argues that SSOSA evaluations are pub-
lic because their details are discussed in open court
and are not confidential. Koenig also contends that
even if defendants choose not to submit to SSOSA
evaluations because they are afraid that the details
might be made public, this will have no effect on
their ultimate prosecution and will not adversely af-
fect law enforcement. Finally, he points out that a
defendant submitting a SSOSA has already been
found guilty of a sex offense, which is a matter of
public record, and that the defendant must register as
a sex offender. See RCW _4.24.550; RCW 9A .44.130;
RCW 10.97.050(1).

9 36 The County responds that the SSOSA evaluation
is an important tool and that the **920 public disclo-
sure of such evaluations will have a chilling effect on
a defendant's willingness to seek such dispositions,
which will, in turn, have a detrimental effect on ef-
fective law enforcement,
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§i 37 Additionally, several practitioners, including a
sex offender treatment specialist, a prosecutor, and a
criminal *414 defense lawyer submitted declarations
expressing concern that public disclosure would dis-
courage defendants from participating in evaluations,
plea bargaining, and sentencing. The treatment spe-
cialist noted that a SSOSA evaluation includes sensi-
tive information-including the defendant's history of
past sexual abuse as perpetrator or victim, and his
arousal response to various sexual activities-and that
public disclosure of this information would make the
evaluator's job “extremely difficult if not impossible
to do.” CP at 103. According to the defense lawyer,
fewer offenders will pursue the SSOSA alternative
for fear that employers, ex-family members, or the
public would obtain this extremely personal informa-
tion,

9 38 First, we note that a sex offense conviction is a
matter of public record and that sex offender registra-
tion is required. RCW__9A.44.130; ™ RCw
10.97.050(1). These facts alone do not tell us whether
the public disclosure of a SSOSA evaluation, and all
that it entails, would harm effective law enforcement.
We do not, however, find the arguments against dis-
closure persuasive, Concerns about the defendant's
willingness to engage in the SSOSA process must be
balanced against the public's right to full access con-
cerning the workings of government,

FN8. The legislature's numerous amend-
ments to RCW_9A.44.130 since Lerud's
2000 conviction do not impact our analysis,

T 39 Members of the public have a direct interest in
disclosure, While SSOSA defendants may not wish
for the details of their evaluation to be made public,
those details are of great interest to the public at large
in understanding the result in the sentencing decision,
The same details are of even greater interest to adults
who are concerned about protecting their family
members from the offender upon release into the
community.

9 40 The legislature specifically addressed this con-
cern by enacting a statute that addresses the release of
information*415 about sex offenders to the public,
See RCW 4.24.550.™2 The legislature noted that “sex
offenders pose a high risk [of reoffense]” and stated
that registration and disclosure of registration infor-
mation provides communities an opportunity to “de-
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velop constructive plans to prepare themselves and
their children for the offender's release” and to “pro-
vide education and counseling to their children.”
RCW 4.24.550; Laws of 1994, ch, 129, § 1; Laws of
1990, ch. 3, § 116. Allowing for public disclosure of
SSOSA evaluations would enable parents to better
prepare and educate their children regarding the re-
lease of an offender to their community.

FN9. An earlier version of this statute was in
effect at the time of Lerud's crime. See Laws
of 1998, ch. 220, § 6.

1 41 We are also mindful of the strong incentive that
defendants have to enter the SSOSA program regard-
less of disclosure. Qualifying offenders may receive a
sentence or minimum term of sentence within the
standard range and the sentence imposed may be sus-
pended if it is less than 11 years in duration. RCW
9.94A.670(4). Offenders whose sentences are sus-
pended serve a maximum of 12 months in jail if they
comply with the sentencing court's conditions and no
aggravating circumstances are present. RCW
9,94A.670(5)(2). ™M In addition, we find the argu-
ment that defendants will be unwilling to participate
to be less compelling in the case of SSOSAs than in
the case of victim impact statements, A victim impact
statement is the personal intimate statement of a vic-
tim who has been terribly wronged. A SSOSA
evaluation primarily concerns the defendant and the
defendant's actions, While it may include details of
the defendant's crime, the fact of at least one of these
crimes has already been disclosed by the charges and
the defendant's plea.

I'N10. Although it does not affect our analy-
sis, we note that former RCW 9,94A,120(8)
did not require the court to impose a term of
confinement as a condition of the suspended
sentence,

**921 § 42 We also do not believe that victims will
decline to report crimes or to cooperate in the inves-
tigation and trial based solely on the knowledge that
the defendant may *416 eventually admit the details
of his crimes in a document that may become public.
Nor are we persuaded that victims would generally
be aware of SSOSA evaluations such that the possi-
ble risk of their eventual public disclosure would
discourage victims from participating in the prosecu-
tion of crimes,
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§ 43 The County has not demonstrated that the pub-
lic's interest in effective law enforcement, including
an interest in effective plea negotiation and commu-
nity safety, will be substantially harmed by the dis-
closure of these public records. We believe that the
benefits that sex offenders gain from submitting to a
SSOSA evaluation, including both sentencing and
rehabilitation opportunities, will far outweigh any
reluctance to have their information made public
where the public is already aware of their conviction
for a sex offense. In sum, we find that the PRA's law
enforcement exemption does not prevent disclosure
of Lerud's SSOSA evaluation,

2. Essential to Protecting an Individual's Right to
Privacy

9 44 An investigative record may also be exempt
under the PRA if nondisclosure is essential to protect
any person's right to privacy. RCW_42.56.240(1),
Under the PRA, “[a] person's ‘right to privacy’ ... is
invaded or violated only if disclosure of information
about the person: (1) Would be highly offensive to a
reasonable person, and (2) is not of legitimate con-
cern to the public.,” RCW 42.56.050. As the statutory
language makes clear, we must be mindful not only
of the privacy rights of the offender, but also the pri-
vacy rights of other individuals named in requested
documents, such as victims or their family members.
See RCW 42.56.050.

[19] 9 45 With regard to an offender's privacy rights
in his SSOSA evaluation, the parties assume, and we
agree, that the release of information describing a sex
crime committed by the offender would be highly
offensive to a reasonable person. However, as dis-
cussed in detail above, we believe *417 that the pub-
lic has a legitimate interest in obtaining information
about a sex offender in a SSOSA evaluation in order
to understand the sentencing decision and to guatrd
against a particular offender's risks to the community,
This legitimate interest is also reasonable when bal-
anced against the efficient administration of govern-
ment, Dawson, 120 Wash.2d at 798, 845 P.2d 995,
Again, we do not find that disclosure will substan-
tially harm the government's prosecutorial function, It
is unreasonable for Lerud and other sex offenders to
expect confidentiality for information that they reveal
during a SSOSA evaluation in order to seek a favor-
able sentence, and we find that their privacy rights
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are not violated by disclosing this information.

[20] 9 46 In contrast, we find that information in a
SSOSA evaluation that identifies victims is exempt
from disclosure because nondisclosure of such in-
formation is essential to protect victims' privacy
rights, Disclosure of information that identifies a vic-
tim of a sex offense would be highly offensive to a
reasonable person in the victim's position, and the
public has no legitimate interest in this information.
In Brouillet, our State Supreme Court noted that,
while the public has a legitimate interest in informa-
tion about the “extent of known sexual misconduct in
the schools, its nature, and the way the school system
responds in order to address the problem[,] ... there
may be no legitimate public interest” in the release of
information identifying the victims of such miscon-
duct, 114 Wash.2d at 798, 791 P.2d 526. Although
the issue of victim privacy was not squarely before
the Brouillet court, we agree that the PRA protects
victims' identifying information from disclosure, The
public has a legitimate interest in understanding and
addressing the threat of sexual abuse by sex offend-
ers, but the public lacks a legitimate interest in learn-
ing a victim's name or identifying information.

9 47 Thus, we hold that portions of a SSOSA evalua-
tion that disclose a victim's identity are exempt from
disclosure, *418 while portions **922 that do not
identify victims are not.™! We find that these pri-
vacy protections extend to all of the offender's vic-
tims whose names or other identifying information
appear in the SSOSA evaluations, not just the victim
of the crime for which the State prosecuted the of-
fender. Thus, we conclude that the PRA requires the
disclosure of SSOSA evaluations that are appropri-
ately redacted to exclude information identifying the
victim of the charged crime, other victims named in
the evaluation, and, where appropriate, the victims'
family members, friends, innocent bystanders and
any other non-expert or non-law enforcement wit-
ness.

FENI11. Depending on the circumstances, the
identity of non-victim third parties might
also be exempt from disclosure, We leave
this fact-specific inquiry for the trial court to
address during the redaction process.

3. Health Care Information

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.

Appendix A



229 P.3d 910
155 Wash.App. 398, 229 P.3d 910
(Cite as: 155 Wash.App. 398, 229 P.3d 910)

9 48 On appeal, the County asserts for the first time
that a SSOSA evaluation constitutes “health care
information” that may not be disclosed to the public
without the defendant's consent under former RCW
70.02.050. ™2 The Rules of Appellate Procedure
allow appellate courts to refuse to review “any claim
of error which was not raised in the trial court.” RAP
2.5(a). A party may present a ground for affirming a
trial court decision which was not presented to the
trial court if the record has been sufficiently devel-
oped to fairly consider the ground, RAP 2.5(a). We
find that the record on appeal is not sufficiently de-
veloped to consider the County's new argument, Ac-
cordingly, we do not address the County's claim that
SSOSA evaluations constitute “health care informa-~
tion” that is protected from disclosure by former
RCW 70.02.050.

[N12, Laws of 1998, ch, 158, § 1.
B. Availability of In Camera Review

1 49 Koenig asserts a right to in camera review of the
documents under RCW 42.56.550(3). Under the stat-
ute, he may ask a trial court to review the redactions
to determine *419 if the redactions are appropriate.
Whether in camera review is necessary is left to the
trial court's discretion. Harris v. Pierce County, 84
Wash. App. 222, 235, 928 P.2d 1111 (1996). As
Koenig has not yet received the requested SSOSA
evaluation or had an opportunity to review the redac-
tions, we leave the determination of whether in cam-
era review is necessary for a trial court to review at a
later date,

III. Attorney Fees and Statutory Penalties

[21][22][23][24] § 50 A party who “prevails against
an agency” in a PRA action is entitled to reasonable
attorney fees and costs on appeal. See RCW
42.56.550(4); Progressive Animal Welfare Soc'y v.
Univ. of Wash., 114 Wash.2d 677, 690, 790 P.2d 604
(1990) (attorney fees on appeal are recoverable under
the PRA); RAP 18.1. Whether a party prevails is a
“legal question of whether the records should have
been disclosed on request.” Lindeman v. Kelso Sch,
Dist, No. 438, 162 Wash.2d 196, 204, 172 P.3d 329
(2007) (quoting Spokane Research & Def Fund v.
City of Spokane, 155 Wash.2d 89, 103, 117 P.3d
1117 (2005)). A party who wins disclosure of some,
but not all, information sought, is a ‘prevailing party*
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for purposes of awarding attorney fees and costs un-
der the PRA. Tacoma Pub. Library v. Woessner, 90
Wn.App. 205, 951 P.2d 357 (1998), amended on re-
cons, 972 P2d 932 (1999) (citing PAWS I, 114
Wn.2d at 684). Because Koenig prevailed against the
County with respect to disclosure of Lerud's SSOSA
evaluation, he is entitled to reasonable attorney fees
and costs for his efforts on appeal to secure disclo-
sure of the SSOSA evaluation. Under RAP 18.1(j),
we remand to the trial court to determine the proper
amount of attorney fees,

§ 51 Similarly, the trial court must assess a manda-
tory monetary penalty against the County for each
day that it withheld the SSOSA evaluation. RCW
42.56.550(4); see Yousoufian v. King County Execu-
tive, 152 Wash.2d 421, 437, 98 P.3d 463 (2004), We
lack discretion to limit this penalty even when the
case at hand raises “compelling, but conflicting, pub-
lic policy considerations” that required our adjudica-
tion, See Koenig, 158 Wash.2d at 188, 142 P.3d 162
(quoting CP at 172-73) (holding that once the court
determines that a requester is entitled to *420 inspect
records, the court is required to **923 assess a pen-
alty). We also lack discretion to limit the daily fines
based on the County's compliance with a court order
sealing the victim impact statement and SSOSA
evaluation. See Koenig, 158 Wash.2d at 188, 142
P.3d 162 (rejecting the agency's argument that it was
not liable for penalties during the time that the
agency complied with an injunction barring the dis-
closure of the disputed records),

9 52 Accordingly, we remand so that the trial court
may determine the penalties to which Koenig is enti-
tled under RCW 42.56.550(4).

9 53 Affirmed in part, reversed in part, and remanded
for disclosure and redaction of the SSOSA evaluation
and for a determination of penalties and attorney fees.

*424 ARMSTRONG, J., (Dissenting in part).

1 54 1 agree with the majority that the victim impact
statement in this case is an investigative record and
that its nondisclosure is essential to effective law
enforcement. I disagree with the majority's conclu-
sion, however, that nondisclosure of the SSOSA
evaluation is neither essential to effective law en-
forcement nor for the protection of any person's right
to privacy. Accordingly, I respectfully dissent,
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9 55 In considering whether nondisclosure of victim
impact statements is essential to effective law en-
forcement, the majority notes that courts are guided
in such determinations by affidavits from those with
direct knowledge of and responsibility for the inves-
tigation. Majority at 916 (citing Newman v. King
County, 133 Wash.2d 565, 573, 947 P.2d 712
(1997)). But the majority summarily dismisses the
affidavits filed in this case and instead relies on its
own theory to support disclosure, namely, that disclo-
sure of SSOSA evaluations is essential so that parents
can better protect their children upon an offender's
release into the community.

9 56 The majority supports this theory with the legis-
lative finding behind the 1994 amendment to RCW
4.24.550, which authorizes public agencies to release
information regarding sex offenders “when the
agency determines that disclosure of the information
is relevant and necessary to protect the public and
counteract the danger created by the particular of-
fender.” RCW 4.24.550(1). The majority reasons that
this statute, which allows for limited disclosure of
certain information regarding sex offenders, author-
izes complete disclosure of SSOSA evaluations.

9 57 I do not think that this conclusion follows either
the letter or the intent of RCW 4.24,550, as its initial
legislative finding illustrates.

Persons found to have committed a sex offense
have a reduced expectation of privacy because of
the public's interest in public safety and in the ef-
fective operation of government. Release of infor-
mation about sexual predators to public agencies
and *425 under limited circumstances, the general
public, will further the governmental interests of
public safety and public scrutiny of the criminal
and mental health systems so long as the informa-
tion released is rationally related to the furtherance
of those goals.

Therefore, this state's policy as expressed in
RCW 4.24,550 is to require the exchange of rele-
vant information about sexual predators among
public agencies and officials and to authorize the
release of necessary and relevant information about
sexual predators to members of the general public,

Laws of 1990, ch. 3, § 116, at 25,
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9 58 This finding shows that, contrary to the major-
ity's conclusion, convicted sex offenders do not com-
pletely surrender their right to privacy. RCW
4.24,550 does not authorize a broad disclosure of
information about a sex offender to the public,
Rather, the Legislature's pronouncement “evidences a
clear regulatory intent to limit the exchange of rele-
vant information to the general public to those cir-
cumstances which present a threat to public safety.”
Stgte v. Ward, 123 Wash.2d 488, 502, 869 P.2d 1062
(1994). Notification under the statute provides the
public with the offender's name, picture, age, date of
birth, facts regarding the offender's convictions, and
the general vicinity of the offender's domicile.
Russell v, Gregoire, 124 F.3d 1079, 1089 (9th
Cir.1997). The law contains careful safeguards to
prevent notification**924 in cases where it is not
warranted and to avoid dissemination of the informa-
tion beyond the area where it is likely to have the
intended remedial effect, Russell, 124 F.3d at 1090,
Only information * ‘relevant to and necessary for
counteracting the offender's dangerousness' ” is dis-
closed, and always accompanied by a warning
against violence toward the offender. Russell 124
F.3d at 1091 (quoting Ward, 123 Wash.2d at 503,
869 P.2d 1062),

1 59 Aside from the fact that disclosure of a SSOSA
evaluation would considerably expand the scope of
disclosure contemplated under RCW 4.24.550, I
question whether such disclosure is necessary to ei-
ther protect the community or educate our children.
The majority's description of a *426 SSOSA evalua-
tion does not illustrate the highly personal and poten-
tially offensive details such evaluations contain. In an
affidavit filed with the trial court, a member of the
Washington Association of Criminal Defense Law-
yers provided a more comprehensive description:

While the format varies from evaluator to
evaluator, typically, the evaluation will cover the
following topics: Client's Version of the Incident;
Victim's Version of the Incident; and Client's
Medical, Mental Health, Employment, Educa-
tional, Developmental, Relationship/Marital, Sub-
stance Abuse, and Sexual Histories;

The information elicited from the individual to
construct these sections of the evaluation is ex-
tremely personal and sensitive;
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For example, to prepare the Sexual History sec-
tion, the individual must relay information about
initial sexual experiences, past sexual partners,
sexual practices, and experiences with deviant
arousal;

The information regarding deviant arousal is par-
ticularly sensitive, as the individual will be asked
questions which include, but are not limited to,
about whether he or she has engaged in exhibition-
ist, predatory, forceful or coercive sexual behav-
fors, or sexual practices that involve the humilia-
tion of one's partner; and whether any of those
practices involve children;

The psychosexual evaluator will also ask de-
tailed questions about the instant offense, including
information about the victim involved,;

The information contained in the social and sex-
ual history thus includes information about sexual
activity involving persons other than the client
seeking the evaluation;

In addition, the individual is asked questions
about past and current mental health diagnoses and
medication and treatment regimens for those diag-
noses, as well as experience with and treatment for
substance abuse problems;

Finally, in completing the social history section,
the evaluator will ask a series of questions to de-
termine the individual's past and current living en-
vironment, which often contains recitations of
abuse the individual may have suffered in the *427
past, including physical, sexuval, and emotional
abuse, and can be quite graphic in nature;

Often, a psychosexual evaluator will also ask
that a client submit to either a sexual history poly-
graph, a plethysmograph, or both, the results of
which will also be contained in the SSOSA evalua-
tion;

The questions asked during the sexual history
polygraph center on past and current sexual prac-
tices and experiences with deviant arousal;

The polygraph questions are extremely detailed
and specific regarding those practices, and the re-
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port often contains far more detailed information
than is contained in the Sexual History section of
the psychosexual evaluation;

If a male individual is asked to submit to a
plethysmograph, the individual will be hooked up
to a device that measures penile arousal to a series
of video and audio recordings depicting a wide
range of sexual activity[.]

Clerk's Papers (CP) at 111-12,

¥ 60 I do not see that preparing children for the re-
lease of a sex offender into the community requires
disseminating such information. Furthermore, T find
this rationale for disclosure curious given the facts
and arguments before us, Koenig sought the SSOSA
evaluation soon after Lerud pleaded guilty and long
before his release from confinement**925 was con-
templated. At no time has Koenig referred to protect-
ing children in arguing for disclosure.

9 61 Rather, the question here is whether the nondis-
closure of SSOSA evaluations is essential to effective
law enforcement. The majority dismisses the affida-
vits and declarations from the experts who addressed
this question. Believing that this information should
shape our analysis, | provide some excerpts below.

§| 62 The sex offender treatment therapist who con-
ducted the evaluation in the Lerud case ™ warned
of the detrimental effect that disclosure would have
on the SSOSA program:

FN13, The therapist does not so state in his
declaration, but the County describes him as
conducting the SSOSA evaluation for Lerud
in its brief, and Koenig does not dispute that
description.

*428 It would be counterproductive to commu-
nity safety for the SSOSA evaluations to become
open to the public., It would make my job ex-
tremely difficult if not impossible to do. It is diffi-
cult to elicit and encourage the disclosure of sensi-
tive information. It is essential the client undergo-
ing a SSOSA evaluation be encouraged to be fully
disclosing of vital sensitive information. Public
disclosure would enable withholding and reduces
the likelihood of discovery of additional victims
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and cause the victimization of innocent persons
noted in the evaluation as well as the client.
CP at 103,

§ 63 The deputy prosecutor in the Lerud case also
wrote about the detrimental effect of public disclo-
sure on law enforcement;

These reports are generally provided to me in an
effort to reach a settlement in the case. Requiring
disclosure of these reports, in my view, would sub-
stantially hinder the plea negotiation process. In
fact, one would question if it would be malpractice
for a defense attorney to provide a copy of the re-
port to the state knowing that it is subject to public
disclosure, Yet providing a copy of the report to
the state is the only way for the defendant to re-
quest a recommendation from the state for the
SSOSA option. At the time, I considered the report
to be very private and work product, Upon further
review of the public disclosure law, it is obvious
that such a report must remain confidential for the
additional reason of effective law enforcement, If a
defendant understands that such a report could be
handed over to anyone, there is a good chance the
Prosecuting Attorney's Office would never be able
to obtain the necessary SSOSA material. SSOSA
provides a means to rehabilitate sex offenders. Los-
ing this tool has a negative impact on effective law
enforcement.

CP at 106-07.

9 64 The defense attorney who described the contents
of a SSOSA evaluation stated that research findings
solidly support the continued use of SSOSA, which
has a “remarkably high success rate” and results in
lower recidivism *429 rates. CP at 114, She added
that disclosing SSOSA psychosexual evaluations to
the public would have a chilling effect on a sentenc-
ing program that has proven benefits for the individ-
val pursuing the sentence and for the community.

From my experience, my clients who have ob-
tained these evaluations are extremely fearful that
the evaluations could be made available to anyone
who seeks them[.] ... They are worried that em-
ployers, ex-family members, or the public could
obtain this information and use it as a basis to ter-
minate employment, improperly use it in civil liti-
gation, or simply for harassment purposes[] ...
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Should this information be made public, I am con-
cerned that many of my clients will refuse to seek
SSOSA out of fear that this highly sensitive infor-
mation could be made available to family mem-
bers, employers, and local community members,
who will use it to retaliate or harass my clients [.]
. It will also inhibit the candor necessary for the
evaluator to accurately assess the diagnosis of the
individual seeking the evaluation and fashion an
appropriate treatment plan[.]

CPat 113,

9 65 The director of the Washington Coalition of
Sexual Assault Programs believed that if sexual devi-
ancy reports were subject %926 to public disclosure,
the plea negotiation process would be impeded, “in
turn causing sex offenders to hold out for trial and
take their chances with ‘reasonable doubt,” which
many first time offenders are likely to instill in a
jury.” CP at 117, She added that “the more we in-
crease penalties for sex offenders, the more difficult
it is for prosecutors to obtain convictions because
jurors are reluctant to hand out stiff penalties to of-
fenders who do not appear ‘culpable enough’ to war-
rant such severity,” CP at 117. Finally, the trial court
observed that the SSOSA evaluation “relates directly
to both the prosecutor[']s recommendations to the
court, to the court['s] own determination on sentenc-
ing, and to the defendant's ability to bargain for a plea
agreement in the alternative to trial.” CP at 258, The
court concluded that release of this document would
hinder the effectiveness of law enforcement,

1 66 I acknowledge that a sex offense conviction is a
matter of public record and that sex offender registra-
tion is *430 required. RCW_ 10.97.050; RCW
9A.44,130. The information revealed as a conse-
quence does not compare, however, to the informa-
tion contained in a SSOSA evaluation. The SSOSA
alternative is in place because of the belief that treat-
ment rather than incarceration is more beneficial for
some sex offenders in reducing recidivism and there-
fore of benefit to society. Even if there is debate
about the efficacy of the SSOSA program in reducing
recidivism, SSOSA evaluations may help uncover
uncharged crimes, See 13B Seth A, Fine & Douglas
J. Ende, Washington Practice: Criminal Law, § 3708,
at 187 (2009-10 Pocket Part) (terming SSOSA “the
sharpest double-edged sword in the sentencing arse-
nal” because it can provide the only way for a sex
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offender to escape a lengthy prison term but can also
expose him to prosecution on additional charges).
Providing alternatives to confinement also leads to
increased reporting of sex crimes, particularly in
cases of intra-family abuse. 13B S. Fine & D. Ende,
supra, § 3707 at 356 (2nd ed.1998). Finally, the
SSOSA evaluation is an important tool in plea nego-
tiations. If families know that evaluations will be
made public, or if an eligible offender chooses not to
pursue SSOSA because of the risk that his evaluation
will be available to the public, disclosure may in fact
be detrimental to effective law enforcement.

9 67 The County's position that public disclosure of
such evaluations would render defendants unwilling
to engage in such evaluations at all or engage in them
fully supports the conclusion that public disclosure
would be harmful to effective law enforcement. Such
a consequence could be of greater potential harm to
public safety than the nondisclosure of the details in a
SSOSA evaluation.

9 68 Accordingly, I would not address whether non-
disclosure of the SSOSA evaluation is essential for
the protection of any person's right to privacy. Be-
cause the majority reaches this issue, however, I will
explain where I disagree with its analysis and why I
believe that nondisclosure*431 is appropriate under
this second condition in RCW 42.56.240(1).

1 69 Under the Public Records Act, disclosing infor-
mation invades a person's right to privacy only if the
disclosure (1) would be highly offensive to a reason-
able person and (2) is not of legitimate concern to the
public. RCW_42.56.050. Both conditions must be
satisfied for disclosure to violate a right of privacy,

9 70 An individual has a privacy interest whenever
information that reveals unique facts about those
named is linked to an identifiable individual. ZTacoma
Pub. Library v. Woessner, 90 Wash.App. 205, 218,
951 P.2d 357 (1998). The right of privacy applies to
the intimate details of one's personal and private life,
in contrast to actions taking place in public. Dawson
v. Daly, 120 Wash.2d 782, 796, 845 P.2d 995 (1993).
There is no dispute that disclosure of the information
in a SSOSA evaluation would be highly offensive to
a reasonable person, See Cowles Pub'g Co. v. State
Patrol, 109 Wash.2d 712, 721, 748 P.2d 597 (1988)
(sexual relations are normally entirely private mat-
ters). Even if the victim's name is redacted, as the
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majority recommends, the information in the SSOSA
evaluation can be easily linked to him or her by refer-
ring to other court documents,

1 71 But a document can remain private only if, in
addition to containing private information,**927 its
disclosure is not of legitimate concern to the public.
RCW 42,56.050. Here, the term “legitimate” is de-
fined as “reasonable.” Dawson, 120 Wash.2d at 798,
845 P.2d 993, In assessing this factor, the public in-
terest in disclosure must be balanced against the pub-
lic interest in the efficient administration of govern-
ment, Dawson, 120 Wash.2d at 798, 845 P.2d 995,
“Requiring disclosure where the public interest in
efficient government could be harmed significantly
more than the public would be served by disclosure is
not reasonable.” Dawson, 120 Wash.2d at 798, 845
P.2d 995. The majority ignores the need to balance
the public interests in disclosure and efficient gov-
ernment, concluding simply that disclosure is war-
ranted because *432 “[tlhe public has a legitimate
interest in understanding and addressing the threat of
sexual abuse[.]” Majority at 921.

9 72 In my opinion, disclosure of the details in a
SSOSA evaluation is not of legitimate public interest.
It is the final SSOSA recommendation, and what the
State and the trial court do with that recommendation,
that is of public interest, not the underlying details of
the evaluations. ™ See Tiberino v. Spokane County,
103 Wash.App. 680, 691, 13 P.3d 1104 (2000)
(amount of time public employee spent on personal
matters, not the content of those matters, was of pub-
lic interest). Koenig argues that because the SSOSA
evaluation largely determines whether a sex offender
receives treatment or goes to jail, the public has a
legitimate interest in those decisions, That interest
can be satisfied, however, without a blanket disclo-
sure of the evaluation. If defendants will not partici-
pate in an evaluation if the report is made public,
disclosure will harm the public interest in efficient
government far more than it will serve the interest in
disclosure.

EN14. If the court imposes the SSOSA al-
ternative, it will typically do so while citing
the SSOSA evaluation recommendation as
support for the alternative, We do not have
the Lerud sentencing transcript and thus do
not know whether that recommendation has
already been made public.
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1 73 Koenig points out that several appellate opinions
have discussed details contained in SSOSA evalua-
tions. Each of the unpublished opinions cited con-
cerns an appeal of a trial court's decision not to im-
pose a SSOSA disposition. While these opinions in-
clude personal details, they do not divulge the entire
contents of the evaluations at issue. And, where a
defendant chooses to challenge a refusal to impose
SSOSA, he must anticipate the disclosure of some
personal information as the appellate court examines
the justification for that refusal.

1 74 Koenig argues further that because the details of
a crime are of legitimate public interest, the details of
a SSOSA evaluation are of public interest, but the
two sets of information are not comparable, Here, the
trial court found sufficient grounds to seal the evalua-
tion to protect it from *433 public scrutiny. I con-
clude that the public interest in efficient government
would be harmed significantly more than the public
would be served by disclosure, and that the SSOSA
evaluation at issue is exempt from public disclosure
under RCW 42.56.240(1).

11 75 Furthermore, I would decline to provide Koenig
with a redacted copy of either the victim impact
statement or the SSOSA evaluation in this case, As
Thurston County explains, redacting SSOSA evalua-
tions will not cure the privacy and law enforcement
issues because offenders will be reluctant to authorize
the evaluations if they know the documents will be
disclosed in any form. The defense attorney cited
earlier outlined the problems of attempting to redact
private information from SSOSA evaluations.

Given the specificity and range of highly per-
sonal, sensitive information contained within the
psychosexual evaluation, it is imperative that the
evaluation remain unavailable for public dissemi-
nation[.] ... Furthermore, a/l of the information
contained within the document is highly sensi-
tive[.] ... It would be impossible to effectively re-
dact a psychosexual evaluation so that the personal
information is not made available for public dis-
semination, as it would require virtually all of the
[evaluation] ... to be redacted].]

CP at 112-13. The deputy prosecutor in the Lerud
case agreed that redacting a SSOSA evaluation would
not encourage defendants to submit to such an
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evaluation because **928 many would not be willing
to leave the redaction decision up to the prosecutor
trying to convict them,

9 76 1 believe that both documents at issue fall in
their entirety into the exemption for investigative
records whose nondisclosure is essential to effective
law enforcement, if not to protect personal privacy
rights. In an amicus curiae brief, the Washington
Coalition for Open Government argues for the disclo-
sure of redacted documents in this case, asserting that
blanket barriers imposed by an agency to a records
request interfere with the right of the people to access
information so as to monitor the agencies that serve
them. It is difficult to see how the public disclosure
of a *434 SSOSA evaluation will assist in the moni-
toring of any public agency. The SSOSA evaluation
consists of personal and private information, While
an evaluation's ultimate conclusion may be a matter
of public interest, the underlying details are not, and
the evaluation should not be subject to disclosure
even with redactions, particularly where sealed by
court order.

% 77 Accordingly, I would affirm the trial court on all
counts and deny Koenig any recovery.
BRIDGEWATER, J. (concurring in part, dissenting
in part).

9 78 1 concur in Judge Penoyar's SSOSA evaluation
analysis, It is an investigative record, its nondisclo-
sure is not essential to effective law enforcement, and
the law enforcement exception should not have pre-
vented disclosure of the SSOSA evaluation. But, |
respectfully disagree with Judge Penoyar's conclusion
that the victim impact statement held in the prosecut-
ing attorney's office records should not be disclosed
as a public record,

9 79 I begin with the basis and purpose of the “Vic-
tim Impact Statement.” The constitutional provision
states:

Effective law enforcement depends on coopera-
tion from victims of crime, To ensure victims a
meaningful role in the criminal justice system and
to accord them due dignity and respect, victims of
crime are hereby granted the following basic and
fundamental rights.

Upon notifying the prosecuting attorney, a vic-
tim of a crime charged as a felony shall have the
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right to be informed of and, subject to the discre-
tion of the individual presiding over the trial or
court proceedings, attend trial and all other court
proceedings the defendant has the right to attend,
and to make *421 a statement at sentencing and at
any proceeding where the defendant's release is
considered, subject to the same rules of procedure
which govern the defendant's rights. In the event
the victim is deceased, incompetent, a minor, or
otherwise unavailable, the prosecuting attorney
may identify a representative to appear to exercise
the victim's rights. This provision shall not consti-
tute a basis for error in favor of a defendant in a
criminal proceeding nor a basis for providing a vic-
tim or the victim's representative with court ap-
pointed counsel.

Wash. Const, art. 1, § 35.

9 80 Our Supreme Court fully explored the signifi-
cance of the impact statements and their history. The
context of its decision was in a capital punishment
case in State v. Gentry, 125 Wash.2d 570, 888 P.2d
1103, cert. denied, 516 U.S. 843, 116 S.Ct. 131, 133
L.Ed.2d 79 (1995). It noted the following history:

[TThe Legislature, in an effort to give certain rights
to crime victims and to encourage victims to coop-
erate in the prosecution of crimes, unanimously
passed Senate Joint Resolution 8200, offering
Washington's electorate the opportunity to add a
victims' rights provision to the state constitution.
The voters of the State of Washington overwhelm-
ingly accepted the amendment; 78 percent of those
voting cast ballots in favor of the amendment.

Gentry, 125 Wash.2d at 624, 888 P.2d 1105 (foot-
notes omitted), Specifically, the Supreme Court noted
the right of the victims to make a statement at the
defendant's sentencing. Gentry, 125 Wash.2d at 624,
888 P.2d 1105, And although the specific decision in
Genitry was whether to allow a victim impact state-
ment in a capital case where a jury was going to con-
sider it, it speaks volumes to us **929 in this case.
Gentry, 125 Wash.2d at 583, 628-29, 888 P.2d 1105,

9 81 Thus, the Supreme Court made clear the inten-
tion of the people and the legislature with regard to
the constitutional amendment-to give rights to the
victims and encourage their cooperation at sentenc-
ing. The amendment only references law enforcement
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to indicate that it is important to have the victim's
cooperation, The import of *422 this amendment is a
set of rights that flows to the victim, not law en-
forcement,

4 82 The impact statement is simply not an investiga-
tive record; it is a document or a presentation made to
inform the fact finder or the court for the purposes of
sentencing. Only in the broadest sense does it have
any usefulness to law enforcement-enabling the vic-
tims to have participation in this manner of atten-
dance and speaking of the crime's impact. Koenig is
correct that its purpose is to assist the court, not the
prosecutor's office, and it in no way assists the inves-
tigative arm of the police. Thus, I disagree that it is
an investigative record. In this particular case the
prosecutor’s office assisted the victim in preparing the
statement; but the statement was not for an investiga-
tive purpose.

9 83 Even if this court considered a victim's impact
statement “investigative” to some general degree, its
nondisclosure is not essential to law enforcement, For
decades courts sentenced defendants without a victim
impact statement, The stance taken by the prosecu-
tor's office that there would be less participation if the
statement were discloseable is without merit, Many
victims give an impact statement in open court facing
the perpetrator-these oral statements are not consid-
ered “essential to effective law enforcement,” but
Judge Penoyar's approach suggests that if these same
statements were in writing and retained by the prose-
cutor's office, they would be “essential.,” Plurality -
opinion at 11, This defies logic.

9 84 The main opposition to releasing victim impact
statements comes from persons and organizations
that fear that victims will not participate if their
statements are released. The prosecutor's office has a
legitimate concern over privacy, which we do not
address. But, we must remember that in this case the
sentencing court sealed the record concerning the
victim impact statement. This apparently is not un-
usual and allows the judiciary to make decisions con-
cerning the release-and we must also be aware that
the defendant has access to this information.,

9 85 *423 As a solution, I suggest that the prosecu-
tor's office not keep a copy of the impact statement
after sentencing, It serves no purpose after the sen-
tencing and potentially places discretion in the prose-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works,

Appendix A



229 P.3d 910
155 Wash.App. 398,229 P.3d 910
(Cite as: 155 Wash.App. 398, 229 P.3d 910)

cutor's hands the decision to disclose or not, inde-
pendent of the court. I have no objection to the prose-
cutor assisting the victim in preparing the statement
or in the decision to make it in writing or orally. But,
there is no purpose served by the prosecutor's office
retaining a copy in its file. By retaining a copy, the
victim's impact statement became discloseable. If the
prosecutot’s office had not kept the statement, Koenig
would have had to go to the court and petition for
release of a sealed document. He would have to pro-
vide a sufficient reason for disclosure; idle curiosity
would not suffice. And, if the prosecutor needed to
review the statement, he or she, as a party, could do
so with the proper rationale.

9 86 If the prosecution disclosed the victim impact
statement, I would not require redaction of the vic-
tim's identity in this document, as opposed to the
SSOSA evaluation. The identity of the victim and the
facts underlying the crime can be easily ascertained
from the information, bill of particulars, and hear-
ings. If the victim impact statement contains victim
medical information apart from the crime or other
instances of other crimes (e.g. assaults by other indi-
viduals), results of psychological testing (e.g. 1.Q.,
special vulnerability, or otherwise), or other sensitive
data, these could easily be redacted.

9 87 In conclusion, I would hold that the victim im-
pact statement, when in the prosecutor's possession,
was not an investigative record, was not “essential to
effective law enforcement,” Plurality opinion at 11,
and privacy could be protected by sealing the victim
impact statement which would allow the trial court to
decide what and when data should be released. I
would also hold that *#%930 the prosecutor has no
duty to preserve or retain a copy of the victim impact
statement after sentencing,

Wash.App. Div. 2,2010,
Koenig v. Thurston County
155 Wash.App. 398,229 P.3d 910

END OF DOCUMENT
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DIVISION II
DAVID KOENIG, No. 37446-3-11
Appellant, . '
V. ORDER DENYING RESPONDENTS®
. " MOTION FOR RECONSIDERATION,
THURSTON COUNTY and THURSTON GRANTING APPELLANT’S MOTION FOR
COUNTY PROSECUTING ATTORNEY, | RECONSIDERATION, AND AMENDING
OPINION
Respondents, '

The published opinion in this. case was filed on April 6, 2010. Respondents and
Appellant filed motions for reconsideration on April 26, 2010,

We deny Respondents’ motion for reconsideration.

We grant Appellant’s motion for reconsideration, Appellant is entitled to attorney fees
on appeal as a partially prevailing requestor under the Public Records Act, chapter 42.56 RCW. -
See Tacoma Pub. Library v. Woessner, 90 Wn. App, 205, 951 P.2d 357 (1998), amended on
recons., 972 P.2d 932 (1999). The opinion filed April 6,'2010 is hereby amended as follows:

On page 1, the last sentence of the first paragraph that reads:

We also remand for a determination of penalties under RCW 42.56.550(4).
isl deleted. The following sentence is insverted in its place:’

We also remand for a determination of penalties and aftorney fees under RCW
42.56.550(4).
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On pages 20-21, the paragraph that reads:

A party who “prevails against an agency” in a PRA action is entitled to
reasonable attorney fees and costs on appeal. See RCW 42.56.550(4); Progressive
Animal Welfare Soc’y v. Univ. of Wash., 114 Wn.2d 677, 690, 790 P.2d 604
(1990) (attorney fees on appeal are recoverable under the PRA); RAP 18.1.
Whether a party prevails is a “legal question of whether the records should have
been disclosed on request.” Lindeman v. Kelso Sch. Dist. No. 458, 162 Wn.2d
196, 204, 172 P.3d 329 (2007) (quoting Spokane Research & Def. Fund v. City of
Spokane, 155 Wn,2d 89, 103, 117 P.3d 1117 (2005)). A party who prevails on the
“principal issue” in a PRA appeal is entitled to attorney fees. O'Connor, 143
Wn.2d at 911. However, where both parties prevail on major issues, neither is
entitled to attorney fees on appeal. Smith v. Okanogan County, 100 Wn. App.'7,
24, 994 P.2d 857 (2000). Since both Koenig and the County each prevailed on a
major issue before us, we find that Koenig is not a prevailing party entitled to
attorney fees and costs on appeal.

is deleted. The following paragraph is inserted in its place:

A party who “prevails against an agency” in a PRA action is entitled to
reasonable attorney fees and costs on appeal. See RCW 42,56,550(4); Progressive
Animal Welfare Soc’y v. Univ. of Wash, (PAWS 1), 114 Wn.2d 677, 690, 790 P.2d
604 (1990) (attorney fees on appeal are recoverable under the PRA); RAP 18.1,
Whether a party prevails is a “legal question of whether the records should have
been disclosed on request.” Lindeman v. Kelso Sch. Dist. No. 458, 162 Wn.2d
196, 204, 172 P.3d 329 (2007) (quoting Spokane Research & Def. Fund v. City of
Spokane, 155 Wn.2d 89, 103, 117 P.3d 1117 (2005)). A party who wins

disclosure of some, but not all, information sought, is a “prevailing party” for
purposes of awarding attorney fees and costs under the PRA. Tacoma Pub. .
Library v. Woessner, 90 Wn. App. 205, 951 P.2d 357 (1998), amended on
recons., 972 P.2d 932 (1999) (citing PAWS I, 114 Wn.2d at 684), Because
Koenig prevailed against the County with respect to disclosure of Lerud’s SSOSA
evaluation, he is entitled to reasonable attorney fees and costs for his efforts on
appeal to secure disclosure of the SSOSA evaluation. Under RAP 18.1(i), we
remand to the trial court to determine the proper amount of attorney fees.

On page 22, the last sentence of the opinion that reads

-Affirmed in part, reverse'd in part, and remanded for disclosure and redaction of the
SSOSA evaluation and for a determination of penalties,

2
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is deleted. The following sentence is inserted in its place:

Affirmed in part, reversed in part, and remanded for disclosure and redaction of the
SSOSA evaluation and for a determination of penalties and attorney fees.

IT IS SO ORDERED.,!

DATED this /(,7 W/ day of @ Lt// , 2010,

O

Wenoya 7 QOJ.

I dissent:
//1/1 W - .

ArmstrQ'J/

! Fudge Bridgewater is unable to participate in this decision at this time but previously indicated
his concurrence,

3
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RCW 7.69.030
Rights of victims, survivors, and witnesses.

There shall be a reasonable effort made to ensure that victims, survivors of victims, and witnesses of crimes have the following rights,
which apply to any criminal court and/or juvenile court proceeding:

(1) With respect to victims of violent or sex crimes, to receive, at the time of reporting the crime to law enforcement officials, a written
statement of the rights of crime victims as provided in this chapter. The written statement shall include the name, address, and
telephone number of a county or local crime victim/witness program, if such a crime victim/witness program exists in the county;

(2) To be informed by local law enforcement agencies or the prosecuting attorney of the final disposition of the case in which the
victim, survivor, or witness is involved;

(3) To be notified by the party who issued the subpoena that a court proceeding to which they have been subpoenaed will not occur
as scheduled, in order to save the person an unnecessary trip to court;

(4) To receive protection from harm and threats of harm arising out of cooperation with law enforcement and prosecution efforts, and
to be provided with information as to the level of protection available;

(6) To be informed of the procedure to be followed to apply for and receive any witness fees to which they are entitled;

(6) To be provided, whenever practical, a secure waiting area during court proceedings that does not require them to be in close
proximity to defendants and families or friends of defendants;

(7) To have any stolen or other personal property expeditiously returned by law enforcement agencies or the superior court when no
longer needed as evidence. When feasible, all such property, except weapons, currency, contraband, property subject to evidentiary
analysis, and property of which ownership is disputed, shall be photographed and returned to the owner within ten days of being taken;

(8) To be provided with appropriate employer intercession services to ensure that employers of victims, survivors of victims, and
witnesses of crime will cooperate with the criminal justice process in order to minimize an employee's |oss of pay and other benefits
resulting from court appearance;

(9) To access to immediate medical assistance and not to be detained for an unreasonable length of time by a law enforcement
agency before having such assistance administered. However, an employee of the law enforcement agency may, if necessary,
accompany the person to a medical facility to question the person about the criminal incident if the questioning does not hinder the
administration of medical assistance. Victims of domestic violence, sexual assault, or stalking, as defined in RCW 49.76.020, shall be
notified of their right to reasonable leave from employment under chapter 49.76 RCW:

(10) With respect to victims of violent and sex crimes, to have a crime victim advocate from a crime victim/witness program, or any
other support person of the victim's choosing, present at any prosecutorial or defense interviews with the victim, and at any judicial
proceedings related to criminal acts committed against the victim. This subsection applies if practical and if the presence of the crime

victim advocate or support person does not cause any unnecessary delay in the investigation or prosecution of the case. The role of the
crime victim advocate is to provide emotional support to the crime victim;

(11) With respect to victims and survivors of victims, to be physically present in court during trial, or if subpoenaed to testify, to be

scheduled as early as practical in the proceedings in order to be physically present during trial after testifying and not to be excluded
solely because they have testified;

(12) With respect to victims and survivors of victims, to be informed by the prosecuting attorney of the date, time, and place of the
trial and of the sentencing hearing for felony convictions upon request by a victim or survivor;

(13) To submit a victim impact statement or report to the court, with the assistance of the prosecuting attorney if requested, which

shall be included in all presentence reports and permanently included in the files and records accompanying the offender committed to
the custody of a state agency or institution;

(14) With respect to victims and survivors of victims, to present a statement personally or by representation, at the sentencing
hearing for felony convictions; and

(15) With respect to victims and survivors of victims, to entry of an order of restitution by the court in all felony cases, even when the
offender is sentenced to confinement, unless extraordinary circumstances exist which make restitution inappropriate in the court's
judgment.

[2009 ¢ 138 § 5; 2008 ¢ 286 § 16; 2004 ¢ 120 § 8; 1999 ¢ 323 § 2; 1997 ¢ 343 § 1; 1993 ¢ 350 § 6; 1985 ¢ 443 § 3; 1981 ¢ 145§ 3]

Notes:
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RCW 7.69.030: Rights of victims, survivors, and witnesses,

2 0f2

Effective date -- 2008 ¢ 286: See RCW 49.76.900.

Effective date -- 2004 ¢ 120: See note following RCW 13.40.010.

Intent -- 1999 ¢ 323: See note following RCW 9.94A.885,

Findings -- Severability -- 1993 ¢ 350: See notes following RCW 26.50.035.

Severability -- Effective date -- 1985 ¢ 443: See notes following RCW 7.69.010.

Child victims and witnesses, additional rights: Chapter 7.69A RCW.
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