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A. IDENTITY OF PETITIONER

Petitioners Thurston County and the Thurston County Prosecuting

Attorney (hereinafter referred to as Thurston County) ask this court to
accept review of the Court of Appeals decision terminating review
designated in Part B of this petition.
B. COURT OF APPEALS DECISION

The decision to be reviewed is Koenig v. Thurston County, 155
Wn. App. 398, 229 P.3d 910 (2010), amended on recons.,  P3d
(2010), 2010 Wn. App. LEXIS 1607 (July 27, 2010). This plurality
decision was filed by Division II of the Court of Appeals, on April 6,

2010. The plurality decision is made up of three separate opinions. An

Order Denying Respondents' Motion for Reconsideration, Granting

Appellant's Motion for Reconsideration, and Amending Opinion was filed

on July 27, 2010. The part of the decision being pursued in this petition is
the Court's holding that a RCW 9.94A.670 Special Sex Offender
Sentencing Alternative ("SSOSA") evaluation prepared by a sex offender
therapist must be disclosed under the Public Records Act ("PRA"), ch.
42.56 RCW. A copy of the decision is in the Appendix at pages A-1
through A-36. A copy of the Order Denying Respondents' Motion for
Reconsideration, Granting Appellant's Motion for Reconsideration, and

Amending Opinion is in the Appendix at B-1 through B-3.



C. ISSUES PRESENTED FOR REVIEW
1. Whether nondisclosure by a prosecuting attorney's office of the entire
psychosexual evaluation-prepared by a health professional for and at the
request of a defendant in a criminal case for SSOSA purposes is essential
to effective law enforcement under RCW 42.56.240(1)?
2. Whether nondisclosure by a prosecuting attorney's office of the entire
psychosexual evaluation prepared by a health professional for and at the
request of a defendant in a criminal case for SSOSA purposes is necessary
to protect the defendant's right to privacy under RCW 42.56.240(1)?
D. STATEMENT OF THE CASE

During the pendency of a criminal case against James D. Lerud
(Thurston Superior Court Cause No. 00-1-00336-0), who was charged
with Voyeurism, the Thurston County Prosecuting Attorney’s Office
("PAO") received a public records request from Respondent, David
Koenig (“Koenig”). CP 132, CP 142. In his August 17, 2000 public
records request, Koenig asked for “Investigative files associated with case
#00103360 Including witness statements, Victim Impact Statement(s)
Any and all associated documents or affidavits”. CP 142. On August 29,
2000, Thurston County Deputy Prosecuting Attorney Jon Tunheim
responded to Koenig asking him to call the PAO in order to set up a time

to inspect the available records. CP 143.



On August 21, 2000, the Thurston County Clerk’s Office also
received. a public records request from Koenig dated August 17, 2000
relating to the Lerud criminal matter. CP 144, On August 31, 2000, Betty
Gould, Thurston County Clerk, responded by letter stating that superior
court files are not governed by the PRA, but explained that the files are
available for viewing and copying. CP 145. Ms. Gould also informed
Koenig that a motion tQ seal had been noted for September 8, 2000. CP
145. In fact, Thurston County Superior Court entered an Order Sealing
Confidential File on September 8, 2000. CP 107, CP 153. The confidential
file contained the psychological report of the defendant: the SSOSA
evaluation of Mr. Lerud. CP 107, CP 153.

On September 6, 2000, the PAO received a letter dated September
4, 2000 from Koenig in which he asked that copies of the records be
mailed to him. CP 146-148. His letter also identified specific documents
that he wanted to review regarding the criminal case against Mr. Lerud
which he was requesting. CP 146-147. Mr. Tunheim responded with
copies of documents and a letter dated September 11, 2000. CP 149. The
copies did not include the Victim Impact Statement or the SSOSA
evaluation as the PAO believed the two sensitive documents were exempt

from disclosure. CP 105-106.



On September 3, 2004, Koenig filed his Complaint For Public
Disclosure in Thurston County Superior Court. CP 6-12. On August 30,
2007, approximately 7 years after suBmitting the public records request,
Koenig filed a Motion for Partial Summary Judgment against Thurston
County. CP 74. Rather than utilize the show cause process provided in
RCW 42.56.550(1) where the County would be afforded an evidentiary
hearing, Koenig opted to bring a motion for “partial” summary judgment
on the limited issues of whether the SSOSA evaluation and victim impact
statement are exempt from public disclosure.! CP 74-75. F ollowing oral
argument, the trial court denied Koenig’s motion for summary judgment.
CP 251-261. The court held that both the SOSSA evaluation and the
victim impact statemenf are exempt from public disclosure pursuant to
RCW 42.56.240. CP 253.

Koenig timely appealed the decision to the Court of Appeals of the
State of Washington, Division II, which ultimately held in a plurality
decision, with all three judges writing separately, that the victim impact
statement was exempt from the PRA under the investigative record
exemption, but reversed the trial court's determination that the SSOSA

evaluation was exempt. Koenig v. Thurston County, 155 Wn. App. 398,

! Thurston County is aware of Spokane Research v. City of Spokane, 155 Wn.2d 89, 106
117 P.3d 1117 (2005), wherein the Washington State Supreme Court held summary
Jjudgment is a proper method to prosecute PRA claims.
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400-401, 229 P.3d 910 (2010), amended on recons.,  P3d __ (2010),
2010 Wn. App. LEXIS 1607 (July 27, 2010). Both Thurston County and
Koenig brought motions for reconsiderations. On July 27, 2010, the court
issued an Order Denying Respondents' Motion for Reconsideration,
Granting Appellant's Motion for Reconsideration, and Amending Opinion
signed by Judge Penoyar with a footnote that Judge Bridgewater was
unavailable but indicated concurrence and signed by Judge Armstrong in
dissent. Thurston County now petitions this Court on. the issues provided
above.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED
1. Introduction |

Thurston County petitions this Court to review part of the Court of

Appeals decision described above as it involves issues of substantial
public interest. Disclosure of the psychosexual evaluation prepared by a
health professional for and at the request of a defendant in a criminal case
for SSOSA purposes will impede an effective law enforcement tool and
significantly contravene individual privacy rights. The plurality decision
by the Court of Appeals illustrates the importance and complexity of these
issues of first impression as all of the judges involved were compelled to

write an opinion. Issues of first impression involving effective law



enforcement and individual privacy rights are of substantial public interest
and, accordingly, should be heard by the State's highest Court.
2. Argument
RCW 42.56.240 provides in relevant part:
The following investigative, law enforcement, and crime
victim information is exempt from public inspection and
copying under this chapter:
(1) Specific intelligence information and specific
investigative records compiled by investigative, law
enforcement, and penology agencies...the nondisclosure of
which is essential to effective law enforcement or for the
protection of any person’s right to privacy;
RCW 42.56.240(1). The County maintains that withholding the SSOSA
‘evaluation is essential to effective law enforcement and is essential to
protect Lerud's right to privacy, both issues of substantial public interest

and importance. Furthermore, nondisclosure of a defendant's psychosexual

evaluation does not circumvent the purpose behind the PRA.2

* The PRA mandates broad disclosure of any "writing" containing information relating to
the conduct of government or the performance of any governmental or proprietary
function. RCW 42.56.010(2).The County agrees that documents containing information
relating to the conduct of government should be open to public scrutiny, subject to certain
exemptions, The public has a right to know how their government conducts its business.
However, in this case, the SSOSA evaluation provides details of a defendant's personal
life. The purpose of the PRA is to allow transparency for the public to see how
government is being run. Hearst Corp. v. Hoppe, 90 Wn.2d 123, 127, 580 P.2d 246
(1978). Disclosure of a document that was not prepared by a public officer and that does
not contain information about a public agency would not assist the public with
governmental transparency. The PRA does not support the argument that the public needs
to know personal information about specific, private individuals in order to retain
sovereignty over the government. The polices behind the PRA for open government do
not have much, if any, application to a SSOSA evaluation.



a. IT IS A MATTER OF SUBSTANTIAL PUBLIC
INTEREST THAT THE CRIMINAL JUSTICE SYSTEM
MAINTAIN THE TOOLS NECESSARY FOR
EFFECTIVE LAW ENFORCEMENT.

It goes without saying that providing a criminal justice system with
effective tools to rehabilitate criminals is a matter of great importance to
the citizens of the State of Washington. Open and honest SSOSA
evaluations are essential to effective law enforcement. The declarations
provided by the County support the use of SSOSA evaluations as a vital
tool for the criminal justice system when dealing with sex crimes.? As was
described by Amy Muth, on behalf of the Washington Association of
Criminal Defense Lawyers, research findings solidly support the
continued use of SSOSA, which has a "remarkably high success rate" and
results in lower recidivism rates. CP 114. Amy Muth added that allowing
the public to view SSOSA psychosexual evaluations would have a chilling
effect on a sentencing program that has proven beneficial to individuals
completing the program and the community at large.

According to a 2005 study conducted by the Washington

State Institute for Public Policy, the SSOSA program has a

remarkably high success rate... The study, titled “Sex

Offender Sentencing in Washington State: Recidivism

Rates,” authored by Robert Barnoski, found that recidivism

rates for individuals who complete the SSOSA program

remain consistently lower than recidivism rates for
individuals who do not receive SSOSA...16.9% of sex

3 Tt must be pointed out that for Koenig's motion for partial summary judgment, only the
County provided declarations from experts with SSOSA experience.



offenders sentenced to prison terms and 14.5% of offenders
sentenced to jail terms were convicted of a new felony
within five years of being released, whereas only 4.7% of
sex offenders who received a SSOSA were convicted of a
new felony...In addition, 3.2% of prison-term sex
offenders and 3.2% of jail-term sex offenders were
convicted of a new sex offense in that same timeframe,
while only 1.4% of SSOSA recipients were convicted of a
new sex offense...The SSOSA program thus has a
substantial benefit to both individuals who complete it and
to the public in protecting the community from future
criminal offenses...Should this court determine that the
SSOSA psychosexual evaluations are subject to public
disclosure, it will have a chilling effect on a sentencing
program that has proven benefits for the individual
pursuing the sentence and for the community.

CP 114.

The sex offender treatment therapist who conducted the evaluation
in the Lerud case warned of the harmful effect that disclosure would have
on the SSOSA program. CP 100-103, CP 136.

In conducting an appropriate and useful evaluation it is
essential that information is garnered regarding all aspects
of the life of the person being evaluated. In that a sexual
offense includes another person, examining the
relationships of the offender is essential. To put victims of
sexual offense in harms way by disclosing information
about them to the public would significantly reduce the
likelihood of such victims reporting sexual assault. This
would, therefore, enable further assaults. It would also
cause harm for those innocents noted in the evaluation. .. It
would be counterproductive to community safety for the
SSOSA evaluations to become open to the public. It would
make my job extremely difficult if not impossible to do. It
is difficult to elicit and encourage the disclosure of
sensitive information. It is essential the client undergoing a
SSOSA evaluation be encouraged to be fully disclosing of



vital sensitive information. Public disclosure would enable
withholding and reduces the likelihood of discovery of
additional victims and cause the victimization of innocent
persons noted in the evaluation as well as the client.

CP 101-103.
Amy I. Muth, on behalf of the Washington Association of Criminal

Defense Lawyers, also describes the detrimental effect of disclosing

SSOSA evaluations:

In my practice, when I recommend SSOSA to a client, |
advise my client to obtain a psychosexual evaluation and
permit me to share it with the prosecutor so that we can
persuade the prosecutor to join in our request for a
SSOSA...Talso tell clients who wish to plead guilty to a
non-SSOSA eligible sex offense to seek a psychosexual
evaluation so that we can use it for negotiations
purposes...In fact, it is the practice of the King County
Prosecuting Attorney’s Office to request psychosexual
evaluations prior to extending a plea offer for a sex offense
charge so that they can make an appropriate sentencing
recommendation... The evaluation is thus used both at
sentencing and as part of the plea negotiations
process...From my experience, my clients who have -
obtained these evaluations are extremely fearful that the
evaluations could be made available to anyone who secks
them...They are worried that employers, ex-family
members, or the public could obtain this information and
use it as a basis to terminate employment, improperly use it
in civil litigation, or simply for harassment
purposes...Should this information be made public, I am
concerned that many of my clients will refuse to seek
SSOSA out of fear that this highly sensitive information
could be made available to family members, employers,
and local community members, who will use it to retaliate
or harass my clients...It will also inhibit the candor
necessary for the evaluator to accurately assess the



diagnosis of the individual seeking the evaluation and
fashion an appropriate treatment plan. ..
CP 110-113.

Jon Tunheim, a Thurston County Deputy Prosecuting Attorney for
the past 17 years, agrees that disclosing SSOSA evaluations will have a
harmful effect on effective law enforcement.

These reports are generally provided to me in an effort to
reach a settlement in the case. Requiring disclosure of
these reports, in my view, would substantially hinder the
plea negotiation process. In fact, one would question if it
would be malpractice for a defense attorney to provide a
copy of the report to the state knowing that it is subject to
public disclosure. Yet providing a copy of the report to the
state is the only way for the defendant to request a
recommendation from the state for the SSOSA option. At
the time, I considered the report to be very private and
work product. Upon further review of the public disclosure
law, it is obvious that such a report must remain
confidential for the additional reason of effective law
enforcement. If a defendant understands that such a report
could be handed over to anyone, there is a good chance the
Prosecuting Attorney’s Office would never be able to
obtain the necessary SSOSA material. SSOSA provides a
means to rehabilitate sex offenders. Losing this tool has a
negative impact on effective law enforcement.

CP 106-107.

Catherine A. Carroll, legal director at the Washington Coalition of
Sexual Assault Program since 2002, provides additional analysis.

I further believe that if sexual deviancy reports were

subject to public disclosure the plea negotiation process

would be severely impeded - in turn causing sex offenders
to hold out for trial and take their chances with "reasonable

10



doubt," which many first time offenders are likely to instill

in a jury....I believe that the more we increase penalties for

sex offenders, the more difficult it is for prosecutors to

obtain convictions because jurors are reluctant to hand out

stiff penalties to offenders who do not appear "culpable

enough" to warrant such severity.

CP 117.

The County will lose an effective tool if SSOSA evaluations are
disclosed. Public disclosure of SSOSA evaluations would render
defendants unwilling to engage in such evaluations at all or engage in
them fully. The legislature, through RCW 42.56.240(1), provided an
exemption for documents that will have a negative impact on effective law
enforcement if disclosed. Koenig failed to provide any evidence to rebut
the County’s declarants. All of the evidence in the record supports a
finding that a SSOSA evaluation is the type of document protected by the
exemption and should not be disclosed to Koenig. A decision regarding
the disclosure of SSOSA evaluations is an issue of substantial public
interest that should be decided by this Court.

b. A DEFENDANT'S RIGHT TO PRIVACY IN A

PSYCHOSEXUAL EVALUATION PREPARED BY A
HEALTH PROFESSIONAL IS A MATTER OF
SUBSTANTIAL PUBLIC INTEREST.

A psychosexual evaluation is provided to the PAO to assist the

PAO in determining if the defendant should be considered for a Special

Sex Offender Sentencing Alternative. CP 106-107. This evaluation is

11



prepared by a private health care provider and presented to the PAO by the
defense attorney. CP 106-107, CP 100-103, CP 110-111. The report is a
health care record that contains very private health care information. CP
110-115, CP 100-103, CP 106-108. Disclosure would cause an invasion of
privacy. There can be no question that nondisclosure of this réport is
necessary in protecting the right to privacy of an individual undergoing the
evaluation (as well as any other individual mentioned in the evaluation)
under RCW 42.56.240(1), as defined by RCW 42.56.050:

A person’s “right to privacy,” ...is invaded or violated only

if disclosure of information about the person: (1) Would be

highly offensive to a reasonable person, and (2) is not of

legitimate concern to the public...

RCW 42.56.050.

Disclosure of the Sexual Deviancy Evaluation woﬁld be highly
offensive to a reasonable person and is not of legitimate concern to the
public. The information contained in the report about the individual being
evaluated is intended for use only by qualified professionals. CP 101-102.
Not only is there private information about the criminal defendant, there is
also private information about the victim and others that the defendant was
involved with. CP 101-103, CP 111-113. Based upon the only evidence

in the record, there can be no question that material contained in the

SSOSA evaluation is highly offensive to a reasonable person.

12



As for the second prong of RCW 42.56.050, the public does not
have a legitimate interest in obtaining a psychosexual evaluation that is
created for trained professionals to analyze. The judge that sealed the
SSOSA evaluation, the treatment provider, the deputy prosecutor involved
in the case, and the Washington Association of Criminal Defense Lawyers
all agree that a sexual deviancy evaluation is extremely private and should
not be provided to the public through a public disclosure request. CP 100-
103, CP 104-108, CP 109-115.

Robert Macy has a masters degree in clinical psychology and
marriage, family and child counseling, is a sex offender treatment therapist
and is a Fully Certified Sex Offender Treatment Provider. CP 100. The
Declaration of Robert Macy provides a comprehensive description of what
a SSOSA psychosexual evaluation includes and entails. 100-103.

3. The information provided in a SSOSA evaluation is
delineated by Washington State Law. Those undergoing an
evaluation for a sex crime or sex related crime, but are not
seeking the SSOSA option, undergo the same or similar
evaluation procedure. Those undergoing an evaluation are
subject to highly sensitive, even invasive questions about
the most intimate and private aspects of their lives. This
includes highly sensitive and personal questions regarding
others with whom they have been involved. Innocent
persons such as the parents, friends, relatives, neighbors,
previous victims of their sexual or physical abuse, and the
victim in the instant offence could and, more likely than
not, would be harmed emotionally/mentally by public
disclosure of the information regarding their family,
relationships and sexuality.

13



4. When the appropriate interviews, observations, testing
and collateral material are compiled and the final SSOSA
Evaluation is finalized the first page contains the following
sentence or one similar in wording: This evaluation is
intended for use by qualified professionals only, and should
not be shown to any lay person(s). The material herein is
subject to misinterpretation, and if misused, could resulr in
harm to various persons. If, despite this warning,
unauthorized release occurs, the professional responsible
Jor its distribution must bear the responsibility of any
resultant damage.

5. The evaluation I conduct is based on individual clinical
interviews with the client; review of discovery data; results
of a sexual history polygraph; (may include a laboratory
assessment utilizing the penile plethysmograph); and
personality and sexual pencil-paper testing. The purpose of
the evaluation is to determine if there is a sexual deviancy
present with the client, and to recommend treatment if
appropriate. Information gathered is confidential other than
reports of any sexual activity with minors, which are
disclosed to the authorities.

6. The clinical interviews include: description of the client;
current situation; official version of the incident; client's
version of the incident; discrepancies between the official
version and the client’s version of the incident; prior
personal control efforts; history of prior charges; history of
physical violence; a mental status examination; mental
health history; medical history; drug and alcohol history;

religious background; educational background; military

history; employment history; sexual history to determine if
a pattern of deviancy is present including specific deviant
sexual activity, gather data to assist in making a prognosis
regarding the likelihood of re-offense, and ascertain the
extent of appropriate sexual behavior and orientation; and
romantic and marital history.

7. The discovery data again includes very personal
information regarding the victim in the instant offense, the
public disclosure of which would victimize her/him further.
It is not uncommon for the information garnered through
the administration of the sexual history polygraph to be
even more specific than that already revealed in the clinical

14



interview and includes names and ages of other victims as
well as others with whom the client engaged in or was
forced to engage in sexual activity.

8. Penile Plethysmography may also be utilized, which is a
Psychophysiological Arousal Assessment for sexual
interests. The penile plethysmograph is a device which
measures penile blood engorgement (erectile response).
Information gathered allows confirmation of sexual
orientation as well as documentation of arousal levels
according to age and activity. The audio tapes are of
different sexual fantasies, with partners ranging from
consenting adults to children and graduated in terms of
sexual contact and violence portrayed in the fantasies. This
detailed information may be important to ascertain the level
of dangerousness and amenability to Sexual Offender
Treatment in the community.

CP 100-103.

Thurston County also provided the Declaration of Amy Muth, an
attorney who represents individuals accuseéd of sex crimes. CP 110. Amy -
Muth has vast experience regarding SSOSA psychosexual evaluations and
provides a description on how such evaluations are used and what
information they contain. CP 110-113.

17. The psychosexual evaluation examines whether the
individual suffers from a sexual deviancy and would be
amenable to sex offender treatment;

18. While the format varies from evaluator to evaluator,
typically, the evaluation will cover the following topics:
Client’s Version of the Incident; Victim’s Version of the
Incident; and Client’s Medical, Mental Health,
Employment, Educational, Developmental,
Relationship/Marital, Substance Abuse, and Sexual
Histories;

15



19. The information elicited from the individual to
construct these sections of the evaluation is extremely
personal and sensitive;

20. For example, to prepare the Sexual History section, the
individual must relay information about initial sexual
experiences, past sexual partners, sexual practices, and
experiences with deviant arousal;

21. The information regarding deviant arousal is
particularly sensitive, as the individual will be asked
questions which include, but are not limited to, about
whether he or she has engaged in exhibitionist, predatory,
forceful or coercive sexual behaviors, or sexual practices
that involve the humiliation of one’s partner; and whether
any of those practices involve children;

22. The psychosexual evaluator will also ask detailed
questions about the instant offense, 1nclud1ng information
about the victim involved;

23. The information contained in the social and sexual
history thus includes information about sexual activity
involving persons other than the client seeking the

~ evaluation;

24. In addition, the individual is asked questions about past
and current mental health diagnoses and medication and
treatment regimens for those diagnoses, as well as
experience with and treatment for substance abuse
problems;

25. Finally, in completing the social history section, the
evaluator will ask a series of questions to determine the
individual’s past and current living environment, which
often contains recitations of abuse the individual may have
suffered in the past, including physical, sexual, and
emotional abuse, and can be quite graphic in nature;

26. Often, a psychosexual evaluator will also ask that a
client submit to either a sexual history polygraph, a
plethysmograph, or both, the results of which will also be
contained in the SOSSA evaluation;

27. The questions asked during the sexual history
polygraph center on past and current sexual practices and
experiences with deviant arousal;

28. The polygraph questions are extremely detailed and
specific regarding those practices, and the report often

16



contains far more detailed information than is contained in

the Sexual History section of the psychosexual evaluation;

29. If a male individual is asked to submit to a

plethysmograph, the individual will be hooked up to a

device that measures penile arousal to a series of video and

audio recordings depicting a wide range of sexual activity;
CP 110-112.

The Supreme Court in Koenig v. City of Des Moines, 158 Wn.2d
173, 185, 142 P.3d 162 (2006), provides helpful analysis on what
information is not of legitimate concern to the public.

Interpreting “legitimate” to mean “reasonable,” we have

also held that where “the public interest in efficient

government could be harmed significantly more than the

public would be served by disclosure,” the public concern

is not legitimate and disclosure is not warranted.
Id. at 185. In this case, the SSOSA report would harm the government
interest significantly more than the public would be served by obtaining a
document that is meant for professionals. CP 100-103, CP 109-115. As
described above, defendants will not meaningfully participate in the
SSOSA evaluation process if the evaluation is available to the public.
There is no evidence in the record that disclosure of a SSOSA evaluation
would benefit the public since the public already has access to police
reports and information provided under RCW 4.24.550.

The legislature has also indicated that a SSOSA report is not of

legitimate concern to the public. The SSOSA evaluation in question was

17



provided by Robert Macy, a Fully Certified Sex Offender Treatment
Provider, who has been a sex offender treatment therapist since
1974 CP 100. Pursuant to RCW 70.02.005(4):
The legislature finds that:
(4) Persons other than health care providers obtain, use, and
disclose health record information in many different
contexts and for many different purposes. It is the public
policy of this state that a patient’s interest in the proper use
and disclosure of the patient’s health care information
survives even when the information is held by persons
other than health care providers.
The legislature has made it clear that health care information is not of
legitimate concern to the public and must only be disclosed in keeping
with chapter 70.02 RCW. The legislature also found that, "Health care
information is personal and sensitive information that if improperly used

or released may do significant harm to a patient's interests in privacy,

health care or other interests." RCW 70.02.005(1). The County's

* The SSOSA statute in effect at the time all of the above events took place provided:
.. after July 1, 1991, examinations and treatment ordered pursuant to
this subsection shall only be conducted by sex offender treatment -
providers certified by the department of health pursuant to chapter
18.155 RCW.
Former RCW 9.94A.120(8)(a)(vii) (Laws of 1999, ch. 324 §2) (emphasis added). The
current SSOSA statute provides:
"Sex offender treatment provider" or " treatment provider" means a
certified sex offender treatment provider or a certified affiliate sex
offender treatment provider as defined in RCW 18.155.020.
RCW 9.94A.670(1)(a) (emphasis added). RCW 18.155.020(1) provides, in part, as
follows:
(1) "Certified sex offender treatment provider" means a licensed, certified, or registered
health professional who is certified to examine and treat sex offenders...
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interest in maintaining an effective law enforcement tool significantly
outweighs the public interest in a type of document the legislature has
shown a strong interest in protecting from public view.

Finally, in ordering disclosure, the Court of Appeals held that
redacting identifying information regarding victims would solve the

privacy issue. This is contrary to the evidence in the record regarding

redaction and doesn't take into consideration the circumstances surrounding

a SSOSA evaluation. A criminal defendant being prosecuted for a sex

crime will not be willing to go through the evaluation process if she/he

thinks there is a chance a stranger, like Koenig, or someone he knows could

read his psychological evaluation. Redacting identifying information
regarding victims and other third parties does not address that issue.
Amy 1. Muth provides in her declaration:

It would be impossible to effectively redact a psychosexual

evaluation so that the personal information is not made

available for public dissemination, as it would require

virtually all of the sections described above to be redacted.
CP 113.

Jon Tunheim provides in his declaration:

Telling a defendant that the Prosecuting Attorney’s Office
will redact private information prior to handing out the
report will not solve the problem as many defendants will
not be willing to leave the redaction decision up to a
prosecuting attorney whom is trying to convict them.

CP 107.
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The court in Cowles Publ’g v. Prosecutor’s Office, 111 Wn. App.

502, 45 P.3d 620 (2002) stated:

Cowles argues that the trial court should have considered

disclosing the mitigation package subject to deleting any

information that would have violated privacy interests, as

suggested in RCW 42.17.260(1). But Yates’ 91-page

mitigation package consists almost exclusively of information

and photos about his family. Deleting these materials from

the mitigation package would leave little to disclose.
Cowles Publ’g at 510-11. Clearly, the same is true in this case and
redaction should not be seen as an option. Nondisclosure of the SSOSA
evaluation is required as the public interest in effective law enforcement
would be harmed significantly more than the public would be served by
disclosure. This issue of substantial public interest needs to be addressed
by the State's highest Court.

F. CONCLUSION

Based on the foregoing, Thurston County prays this Court accept
review for the reasons stated in Part E and reverse the Court of Appeals
decision requiring disclosure of the SSOSA evaluation with redactions.

i
DATED this 7] bday of August, 2010.

EDWARD G. HOLM

PRW G AT OI?;’(

FA’NCHER WSBA #22550
/ put P secutlng Attorney
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A copy of this document was deposited with Federal Express, an overnight delivery service, in a
wrapper properly addressed. Said delivery was made prior to the latest time designated by the
overnight delivery service for overnight delivery, to the following individual(s):

William John Crittenden, Attorney at Law
300 East Pine Street

Seattle, WA 98122-2029

Attorney for Respondent

[ certify (or declare) under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct. Olympia, Washington.
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DIVISION I

- DAVID KOENIG, No. 37446-3-I1
Appellant,
V.
THURSTON COUNTY and THE ' PUBLISHED OPINION
THURSTON COUNTY PROSECUTING
ATTORNEY,
Respondents,

PENOYAR, J. — David Koenig appeals the trial court’s order denying his motion for
partial summary judgment and ruling that a victim impact statemeﬁt and a Special Sex Offender
Sentencing Alternative (SSOSA) evaluation were exempt from disclosure under the Public
Records Act (PRA), chapter 42.56 RCW.! We affirm that victim impact statements are exempt
from the PRA under the investigative record exemp‘uon but we reverse the trial court’s
determination that SSOSA evaluations are exempt. We hold that SSOSA evaluations rhust be
disclosed after redaction of any idéntifying information regarding the victim and certain other

third parties. We also' remand for a determination of penalties under RCW 42.56.550(4).

! Throughout this opinion, we apply the provisions of the Public Disclosure Act (PDA), former
chapter 42.17 RCW, that were in effect on August 17, 2000, the date of Koenig’s PRA request.
In 2005, the legislature amended the PDA, renaming it the Public Records Act (PRA) and
recodifying it at chapter 42.56 RCW. Laws of 2005, ch. 274. For ease of reference, we cite to

the PRA’s current statutory provisions, whlch do not differ in substance from the former PDA
provisions.
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FACTS
After James Lerud pleaded guilty to eight counts of voyeurism, he received a SSOSA®
disposition from the Thurston County Supefior Court> Shortly after Lerud’s arrest, the Seattle

Post-Intelligencer published a short article quoting his victim and former roommate, who

‘described how Lerud had videotaped her in the shower.

Oh August 17, 2000, Koenig submitted a request for public records in the Lerud case to
the Thurston County prosecuting attorney. Koenig asked to inspect investigative files in the
case, including witness statements, victim impact statéments, and any associated documents or
affidavits. The prosecuting attorney’s file included Lerud’s 14-page SSOSA evaluation dated
June 26, 2000. Koenig sent a similar public records request to the Thurston County Superior
Court clerk’s office. The clerk’s office responded that Koenig could come to the courthouse to
view the court file. The clerk’s office also informed Koenig that the prosecuting attofney’s-
motion to seal particular documents in the Lerud case would be heard the following week.

Following that hearing, the trial court ordered the victim irﬁpéct statement and Lerud’s
privileged medical and psychological reports to' be sealed from public disclosure ‘in order to
protect the victim’s and Lerud’s privacy. The prosecufing attorney’s office then mailed éopies of
the case documents to 'Koenig,r withholding the victim impact statement and Lerud’s SSOSA

evaluation based on the court’s order. |

2 Lerud’s SSOSA disposition is governed by the statute in effect at the time of his February 2000
crimes. See former RCW 9.94A.120(8) (Laws of 1999, ch. 324, § 2), recodified as RCW
9.94A.670. For ease of reference, we cite throughout this opinion to the current SSOSA. statute.
Unless otherwise noted, the provisions of RCW 9.94A.670 that we cite do not differ in substance
from former RCW 9.94A.120(8).

3 State v. Lerud, No. 00-1-00336-0.
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On September 3, 2004, Koenig filed a public disclosure complaint against Thurston
County and the Thurston County prosecuting attorney. On August 30; 2007, he moved for
part‘ial summary judgment on the issue of whether the SSOSA evaluation and victim impact
statement were exémpt from public disclosure. After a hearing; the trial court ruled in a letter
opinion that the recdrds were exempt from disclosure under RCW 42.56.240(1). The trial court
subsequently denied Koenig’s motion for partial summary judgment, The parties entered a
stipﬁlated order providing that the order to seal the documents was not binding on Koenig and
. that it did not restrict the prosecuting attorney’s disclosure of the documents under the PRA.
Koenig now appeals the denial of his summary judgment motion.

ANALYSIS

The public has a common law right of access to court case files. Nast v. Michels, 107
Wn.2d 300, 303, 730 P.2d 54 (1986). Access to court files rests within the trial court’s discretion
and the PRA does not apply. Nast, 107 Wn.2d at 304; see also City of Federal Way v. Koenig,
167 Wn.2d 341, ;217 P.3d 1172 (2009). Thus, the trial court’s order sealing the victim impact
statement and SSOSA evaluation in the Lerud court file is not at issue.* Rather,. the question
here is whether the prosecuting attorney’s office can-refuse to disclose its copies of the same
documents under the PRA.

The PRA guarantees the public full access to information concerning the workings of thé
govefnment. Amren v. City of Kalama, 131 Wn.2d 25, 31, 929 P.2d 389 (1997). The PRA

preserves “the most central tenets of representative government, namely, the sovereignty of the

4 The trial court did not address the effect of the order to seal on Koenig’s public records request,
and the parties stipulated that the order was not dispositive of that request.
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people and the accountability to the people of public officials and institutions.” O'Connor v.

Dep’t of Soc. and Health Servs., 143 Wn.2d 895, 911, 25 P.3d 426 (2001).

The PRA requires disclosure of 'all public records unless an exemption applies. Cowles
Publ ‘g Co. v. Pierce County Prosecutor’s Office, 111 Wn. App. 502, 505, 45 P.3d 620 (2002).
When a party seeks a public record, the government agency carries the burden of proving that the
record is exempt from disclosure. Koenig v. City of Des Moines, 158 Wn.2d 173, 180, 142 P.3d

162 (2006). Additionally, if redaction would eliminate the need for an exemption, the PRA

requires disclosure of the redacted record. RCW 42.56.210(1).

We review an agency’s action under the PRA de novo. RCW 42.56.550(3). An appellate
court stands in the same position as the trial court where the record consists only of affidavits,
memoranda, and other documentary evidence. Progressive Animal Welfare Soc’y (PAWS II) v.
Um'.v.' of Wash., 125 Wn.2d 243, 252, 884 P.2d 592 (1994). We construe the PRA’s disclosure
requirements liberally and its exemptions are “precise, specific, :and limited.” PAWS II, 125
Wn.2d at 251, 258; |

The parties agree that the documents at issue are public records. See RCW 42.56..010(2)
(puBlic record subject to disclosure under the PRA is “any writing containing information
relatihg to the conduct of government or the performance of ans; governmental or proprietary
function prepared, owned, ﬁsed, or retained by any state or local agency.”). The question is
whether the County may withhold these public records under RCW 42.56.240(1), which exempts
from public inspection and copying “specific investigative records compiled by investigative,
law enforcement, and penology agencies . . . the nondisclosure of ;Nhiqh is essential to effective

law enforcement or for the protection of any person’s right to privacy[,]” and whether, if that

exemption applies, the records must be disclosed after redaction.
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L. VICTIM IMPACT STATEMENT
A. Exemption
1. Investigative Record

The victim impact statement is eligible for the RCW 42.56.240(1) exemption if it is an
investigative recérd compiled by law enforcement agencies. Records fail within this category if
they are “compiled as a result of a specific investigation focusing with special intensity upon a
particular party.’; Dawson v. Daly, 120 Wn.2d 782, 792-93, 845 P.2d 995 (1993), abrogated in
part on other grounds by Soter v. Cowles Publ’g Co., 162 Wn.2d 716, 755, 174 P.3d 60 (2007)
(quoting Laborers Int’l Union, Local No. 374 v. City of Aberdeen, 31 Wn. App. 445, 448, ‘642
P.2d 418 (1982)). A record need not be created by law enforcement to be compiled by law
enforcement, and documents created fof one purpose are not disqualified from being “compiled”
for énother purpose. Newmar v. King County, 133 Wn.2d 565, 572-73, 947 P.2d 712 (1997)
(quoting John Doe Agency v. John Doe Corp., 493 U.S. 146, 155,110 S. Ct. 471, 107 L. Ed. 2d

| 462 (1989)); Cowles Publ’g Co., 111 Wn. App. at 508.

In Cowles Publishing Company, a mitigation package that the defendant submitted to a
prosecutor, who was investigating whether to seck the death penalty, qualified as an investigative
record. 111 Wn. App. at 508. The court noted that the investigation focused on the defendant
and that the prosecutor used the mitigation information as an aid in making a decision mandated
by the duties of his ofﬁce‘. Cowles Publ’g Co., 111 Wa. App. at 508. “[O]ne part of a
prosécutor’s investigation focuses on the question of an appropriate penalty.” Cowles Publ’g
Co., 111 Wn. App. at 508. “[Alny documents placed in [an] investigation file satisfy the |
requirement that the information is compiléd by law enforcement.” Cowles Publ’g Co., 111 Wn.

App. at 508 (quoting Newman, 133 Wn.2d at 573).
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Koenig argues that a victim impact statement is not an investigative record because its
purpose is to give the victim a right to comment to the trial court on the crime. Article I, section
35 of the Washington Constitution gives victims the right to make a statement at sentencing,
subj.ect to the same procedural rules that govern the defendant’s rjghfs. Also, RCW 7.69.030(13)
gives victims the right:

[t]o submit a victim impact statement or report.to the court, with the assistance of .

the prosecuting attorney if requested, which shall be included in all presentence

reports and permanently included in the files and records accompanying the

offender committed to the custody of a state agency or institutiqn[.]

Koenig further contends that a victim impact statement does not qualify as an
investigative record because an agency neither prepared nor compiled the statement. He argues
that the statement’s purpose is to assist the court, not the prosecutor’s office, in reaching a
sentencing decision.

Thurston County responds that victim impact stafements aré included in presentence
reporté that both the prosecuting attorney and the court receive. While the County concedes that
~ the sentencing court considers presentence repoﬁs, this is not determinative. Prosecutors also
rely on thesé reports, and the victim impact stateﬁlents they contajn,..as investigativel records that
assist them in making their sentencing recommendations.’

A prosecutor’s office victim advocate filed a-declaration stating that she sends victim
impact statement forms to crimel victims as part of her job. The advocate testified that “[t]his is

done for sentencing purposes.” Clerk’s Papers (CP) at 278. The advocate provides the original

impact statement to the trial court and a copy to the deputy prosecutor handling the case. The

5 RCW 9.94A.500(1) provides that a court “shall consider the . . . presentence reports, if any,
including any victim impact statement” in making a sentencing decision.
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deputy prosecutor in the Lerud case confirmed that victim impact statements provide his office
with information about how crimes affect victims.

Koenig, believing this issue to be a purely legal one, submiﬁed no evidence to counter the
facts in the County’s declarations.® The trial court determined that the prosecuting attorney in
the Lerud case procured the victim impact statement as part of his ‘statutory duty to investigate
and.make sentencing recgmmendations to the court. The trial court concluded that “the victim
impact statement is a fecérd compiled by law enforcement.” CP at '260.

We agree with the County that a victim impact statement held by a prosecutor’s office
and. prepared for sentencing is an investigative record compiled by law enforcement. The
présecutor’s office seeks out and compileé the statement as part of a specific investigation
focused on a particular person. The prosecutor is entitled to argue; for an appropriate penalty at
sentencing. See RCW 9.94A.500(1). An important factor at sentencing is the seriousness of the -
offense, including the effect of the crime on any victims. RCW 9.94A.010(1); RCW
- 9.94A.500(1). Thus, one part of a brosecutor’s investigation focuses on the crime’s impéct on
the victim. That a victim impact statément is ‘submittéd to a court and potentially available as a
court record does not preclude it from being an investigative record in the prosecutor’s office
compiled by law enforcement. The prosecutor and the trial court _donsidered the victim impact
statement at issue here in preparing for the Lerud sentencing. Accordingly, the victim impact

statement qualifies as an investigative record compile_d.by law enforcement.

1

6 The exhibits that Koenig submitted with his summary judgment motion primarily consist of
information about the Lerud case and communications between Koenig and Thurston County.
‘Koenig also submitted several exhibits with his reply on motion for summary judgment, together
with a declaration by an-attorney who assisted Koenig’s counsel in this case. These materials
-challenge the efficacy of sex-offender modalities like SSOSA, but they do not address the role
that victim impact statements play in the sentencing process.
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2. Essential to Effective Law Enforcement

If a record is an investigative record compiled by law enforcement, its nondisclosure
must be “essential” to law enforcement or to protect a person’s right to privacy for that record to
be. exempt from disclosure under RCW 42.56.240(1). Whether nondisclosure is essential to
effective law enforcement is an issue of fact. Ames v. City of Fircrest, 71 Wn. App. 284, 295,
857 P.2d 1083 (1993). The broad language of this exemption, which the legislature has not
defined, clashes with the PRA’s presumption and preference for disclosure. Newman, 133
Wn.2d at 572. When an agency claims this exemption, the courts may consider affidavits from
those with direct knowledge of and responsibility for the investigation. See Newman, 133 Wn.2d
at 573 (quoting Dickerson v. Dep’t of Justice, 992 F.2d 1426, 1431-32 (6th Cir. 1993)).

Several declarants in this case referred to the need to keep victim‘impact statements
confidential. The victim in the Lerud case wrote that her statement was private and personal and
that she trusted the prosecutor’s office not to give out copies to the public at large:

The crime itself was one of invasion of privacy, thus it makes this demand for my

impact statement that much more disturbing . . . . If my statement is determined

to be part of the “public domain” and given out upon request, I will be victimized

once again . . . . I did not ask to be a victim of a crime, and I don’t want to

believe that by being a victim of a criminal act that I’ve been stripped of my right

to privacy. I would pot have provided a Victim Impact Statement if I had been

told that the statement would be a public document to be given to any and all who

asked for it.

CP at 125-26.

The deputy prosecutor in Lerud stated his oppoéition to disclosure as well:

For many years, this office has taken a “victim centered” approach to prosecution.

As part of that philosophy, I believe that a victim’s privacy must be closely

- guarded and only compromised when necessary in the interests of justice. To do
otherwise, in my view, creates a chilling effect on the willingness of victims to

report crime, provide information and cooperate with the prosecution. Therefore,
the protection of victim privacy is critical to the effectiveness of law enforcement
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and the criminal justice system. Furthermore, the legislature (RCW 7.69.010) has

mandated that prosecuting attorneys vigorously protect the rights of crime victims

which include the right to be treated with dignity, respect, courtesy and

sensitivity, If I have knowledge that anything a victim may provide will be

handed over to the public through a public disclosure request, this office will

inform the victim of that possibility. It is my opinion that if a victim knows this,

he or she will be unwilling to provide a true and accurate impact statement.

CP at 105-06.

The prosecutor’s office victim advocate also wrote that victim impact statement
disclosures would have an adverse impact on effective law enforcement:

Victims have a statutory right to give a statement to the court at the time of

sentencing (RCW 7.69). Often times, victims prepare and provide these

statements to the State prior to completion of investigations and adjudication.

Victim Impact Statements typically contain descriptions of embarrassing, intimate

and violent acts . . .. [T]o know their raw emotions and most painful experiences

as described in their own words could be released to the public upon a simple

request, could lead the victim to decide not to make an impact statement. Such a

result could seriously hinder investigations, prosecutions and hope of recovery.

CP at 277-78.

In an additional declaration, the Washington Coalition of Sexual Assault Programs’ legal
director stated that if victim impact statements were subject to public disclosure, many victims of
sexually violent crime would not participate in the criminal justice system in any meaningful
way. The Washington Coalition of Crime Victim Advocates’ executive director also opposed
public disclosure of victim impact statements, observing that maﬁy courts seal victim impact
statements after sentencing, stating that “[r]eleasing those sealed records to just any member of
the public would be a great disservice to crime victims, would tend to dissuade them from

cooperating with law enforcement and the criminal justice system, and could put the victim’s

safety at risk.” CP at 123.

9 , APPENDIX A-9



37446-3-11

Koenig did not rebut the substance of these declarations with any affidavits or evidence
of his own. Koenig argues tﬁat nondisclosure is not essential to effective law enforcement
because the judicial system functions even if a victim declines to file a statement for fear that it
will be made public. He suggests that victims can self-edit their'impact statements to remove
embarrassing or private details. Koenig also asserts that victim impact statements are routinely
disclosed to anyone who attends a sentencing hearing and that-their confidentiality is not
essential. Finally, Koenig points out that the victim in this caee did not state that she would not
have cooperated with law enforcement efforts to i)rosecute Lerud Hed she known that disclosure
of her victim impact statement was required.  Therefore, according to Koenlg, no harm to law
enforcement would have resulted if the victim had refused to file a statement.

We must determine whether nondisclosure of these sta;cements is essential to effective
law enforcement. The legislature has decreed that victims have é right to file such statements
and to be treated with courtesy and sensitivity at all stages of the criminal justice process. See .
RCW 7.69.010 (stating legislature’s intent that all crime victim are treated with “dignity,
respect, courtesy, and sensitivity” and that vietims’ rights are “honored and protected by law
enforcement agencies, prosecutors, aﬁd judges iﬁ a manner no less.vigorous than the protections
afforded. criminal defendants”); RCW 7.69;030(4) (reasonable effort shall be made to protect
victims from harm arising out of cooperation with prdsecution efforts); RCW 7.69.030(13).

In this case, the victim impact statement was contained in a confidential court file even
before it was sealed and the trial court noted that it would not have been disclosed to the public
absent a court order, Written impact statements may contain details that the victim does not
disclose in an oral statement made at the sentencing hearing. Therefore, the written statement

fnay be the only way a victim feels free to fully explain the crime’s impact. Public disclosure of
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such statements would have a chilling effect by making victims reluctant to fully disclose the
impact of crimes. Additionally, disciosure would discourage victims from submitting victim
impact statements in the first place. Here, the victim deciared that she would not have submitted
a victim impact statement had she known that it was subject to public disclosure.

An arguably similar chilling effect was dispositive in C;)wles Publishing Compcmy.7
There, we observed that disclosure of mitigation packages might make a defendant’s family
members reluctant to share their personal feelings and information about the defendant and
might adversely impact a prosecutor’s ability to obtain all information favorable to the defendant
in deciding whether to seek the death penalty. Cowles Publ ‘g Co., 111 Wn. App. at 509-10.
Consequently, the confidentiality of a mitigation package was essential to effective law
enforcement,

Sentencing deéisions are part of the law enforcement process, and a victim impact
statement is an important tool in reaching these decisions. See Brouz‘ﬂet v. Cowles Pub‘l ‘g Co.,
114"Wn.2d 788, 796, 791 P.2d 526 (1990) (law enforcement involves imposition of sanctions for
unlawful conduct, including a fine or prison term); State v. Crutchfield, 53 Wn. App. 916, 927,
771 P.2d 746 (1989), overruled on other grounds by State v. Chag[deﬁon, 119 Wn.2d 390, 396,
832 P.2d 481 (1992) (sentencing court should considér crime’s impact on victims). Disclosure
of victim impact statements would not honor victims or protect their statutory right to present
such statefnents. See RCW 7.69.010; .030(4). Koenig’ssug’gestion‘ that victims can simply edit
out uncomfortable details contradicts the purpose of impact statements. We conclude that the

nondisclosure of the victim impact statement at issue is essential to effective law enforcement,

7111 Wn. App. at 509-10. APPENDIX A-11
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Consequently, the trial court did not err When it ru;ed that this- statement wés exempt from
disclosure under the PRA.

Because RCW 42.56.240(1) provides that a record is exempt from disclosure if it is either
esséntial to law enforcement or to the protection of any person’s right to privacy, we need not
address the State’s strong argument that nondisclosure of the victim impact statement is essential
to protect individual privacy. |

B. Redaction of the Victim Impact Statement

Koenig next argues that even if the victim impact statement contains some exempt
information, he is ehtitled to receive a redacted Vei"si_on under RCW 42.56.210(1). The PRA
generally does not allow withholding records in their entirety. PAWS II, 125 Wn.2d at 261.
Instead, agencies must withhold only those portions that fall within a specific exemption. PAWS
I, 1l25 Wn.2d at 261. According to Koenig, the victim impact statement must be released to him
abserlltl identifying details, with an explanation provided for each redaction. See RCW
42.56.21_0(3) (agency responses refusing inspection in whole or part | must explain how
exemption applies to information withheld); Koenig asserts that he is-entiﬂed' to an in camera
reviéw of the redactions under RCW 42.56.550(3).

The County argues thaf redaction will not cure the law enforcement issue because victims
will be reluctant to provide victim impact statements if they know the statements will be
disclosed in any form. The Lerud victim strongly objected to the disclosure of a redacted version
of her impact statement, stating, “If my statement is determined to be part of the ‘public domain’
and given out upon request, I will be victimized once again.” CP at 126. The Washington
Coalition of Crime Victim Advocates’ executive director agreéd that redaction woﬁld not
sufficiently protect victims and ensure effective law enforcement because “[a] crime victim

12
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would be hesitant to provide in writing a statement relating to how a crime has truly impacted his
or her life if s/he knew that a member of the public could obtain the document from the
prosecutor, [notwithstanding] the fact-that his or her name has been redacted.” CP at 124. The
deputy prosecutor in Lerud notéd that “[i]t is extreinely difficult to establish trust with a victim”
and'predicted that disclosure of an impact statement even after redaction “will have a chilling
effect on law enforcement.” CP at 106.

The redaction of any information identifying fhe victim from the victim impact statement
will not appropriately address the chilling effect that disclosure would have on law enforcement.
Victims’ names are a matter of public record and the requesting party could easily rely on court
documents to connect the named victim in court documents with the unnamed victim in the
impact statement. The ease with which a victim could be identified negates the purpose of
redaction. Even without the victim’s name, victim impact statements contain highly personal
information. The potential disclosure of even a redacted statement could cause victims to censor
their statements or refuse to ﬁrovide them altogether. Moreover, redaction is a highly subjective
process. A Victiml-may not trust that sensitive personal information would actually be redacted -
from the disclosed document. Because redaction will not cure the threat to effective law

enforcement, we hold that the PRA does not require disclosure of a redacted victim impact

statement.
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I - SSOSA EVALUATION

A. Investigative Record

Koenig assumes that a SSOSA evaluation is an investigative record compiled by lgw
enforcement, but he argues that nondisclosure is not essential to effective law enforcement or the
protéction of any person’s right to privacy. See RCW 42.56.240(1). We agree.

1. Essential to Effective Law Enforcement

In certain sex.offense cases, the sentencing court, either on its own motion or a party’s
motion, may order an examination to determine whether the defendant is amenable to treatment.
RCW 9.94A.670(3). The subsequent report or evaluation must include the offender’s version of
’ the facts and the official version of the facts, the offender’s offense history, an assessment of
problems in addition to alleged deviant behaviors, the offender’s social and erhployment
situation, and other evaluation measures used. RCW 9.94A.670(3)(a). The court considers the
evaluation in determining whether the offender and the community will benefit from use of the
SSOSA alternative, which requires treatment but allows for a reduced jail term. RCW
9.94A.670(4), (5). The legislature developed this special sentencing provision for first time
offenders in an attempt to prevent future crimes and protect society.. State v. Young, 125 Wn.2d
688, 693, 888 P.2d 142 (1995).

Koenig argues that SSOSA evaluations are public because their details are discussed in
open court and are not confidential. Koenig also contends that even if defendants choose not to
submit to SSOSA evaluations because they are afraid that the details might be made public, this
will hav¢ no effect on their ultimate prosecution and will ‘not adversely affect law enforcement.

Finally, he points out that a deféndant submitting a SSOSA has already been found guilty of a
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sex offense, which is a matter of public record, and that the defendant must regiétef as a sex
offehder. See RCW 4.24,550; RCW 9A.44.130; RCW 10.97.050(1).

The County responds that the SSOSA evaluation is an'imp'ortant tool and that the public
disclosure of such evaluations will have a chilling effect on a defendant’s willingness to seek
such dispositions, which will, in turn, have. a detrimental effect on effective law enforcement. 4

| Additionally, several practitiohers, including a sex offender treatment specialist, a
prosecutor, and a criminal defense lawyer submitted d'eclér_ations éxpressing concern that public
disclosure would discourage defendants from -participating in evaluations, plea bargaining, and
sentencing.  The treatment specialist noted- that a SSOSA evaluation includes sensitive
info.rmationuincluding the defendant’s history of past sexual abuse as perpetrator or victim, and
his arousal response to various sexual activities—and that public Llisclosure of this information
would make the evaluator’s job “extremely difficult if not impossible to do.” . CP at 103.
According to the defense lawyer, fewer offenders will pursue the SSOSA alternative for fear that
employers, ex-family members, or the public would obtain this extremely personal information.

First, we note that a sex offense conviction is a matter (;f public record and that sex
offender registration is required. RCW _9A.4.4.130;8 RCW 10.97.050(1). These facts alone do
not tell us whether the public disclosure of a SSOSA evaluation, and all that it entails, would
harm effective law enforcement. We do not, however, find the arguments agéinsf disclosure
persuasive. Concerns about the defendant’s willingness to engagé in the SSOSA process must

be balanced against the public’s right to full access concerning the workings of government.

8 The legislature’s numerous amendments to RCW 9A.44.130 since Lerud’s 2000 conviction do
not impact our analysis.
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Members of the public have a direct interest in disclosure. While SSOSA defendants
may not wish for the details of their evaluation to be made publi;:, those details are of great
interest to the public at large in understanding the result in the sentencing decision. The same
details are of even greater interest to adults who aré concerned about protecting their family
. members from the offender upon release into the cémmunity.

The legisiature specifically addressed this concern by enacti;{g a s’gatute that addresses. the
release of information about sex offenders to the public. See RCW 4.24.5 50.° The legislature
noted that “sex offenders pose a high .risk [of reoffense]” and stated that registration and
disclosure of registration information provides communities an opportunity to “develop
constructive plans fo prepare themselves and their children for the offender’s release” and to
“provide education and counseling to their children.” RCW 4.24,550; Laws of 1994, ch. 129, §
1; Laws of 1990, ch. 3, § 116. Allowing for publicl disclosure of SSOSA evaluations would
enable parents to better prepare and educate their children regarding the release of an offender to
their community. |

We are also mindful of the strong incentive that defendants have to enter the SSOSA
program regardless of disclosure. Qualifying offenders may receive a sentence or minimum term
of sentence within the standard range and the sentence imposed may be suspeﬁded if it is less
than 11 years in duration. RCW 9.94A.670(4). Offenders whose se;ntences are suspended serve

a maximum of 12 months in jail if they comply with the sentencing court’s conditions and no

® An earlier version of this statute was in effect at the time of Lerud’s crime. See Laws of 1998,
ch. 220, § 6.

16 _ . APPENDIX A-16



37446-3-11

aggravating circumstances are present. RCW 9.94A.670(5)(a).i° In addition, we find the
argument that defendants Mll be unwilling to participafe to be less compelling in the case. of
SSQSAS than in the case of victim impact statements. A victim impact statement is the personal
intimate statement of a victim who has been terribly wronged. A SSOSA evaluation primarily
concerns the defendant and the defendant’s actions. While it may include details of the
defendant’s crime, the fact of at least one of these crimes has already been d;lsclosed by the
charges and the defendant’s plea.

We also do not believe that victims will decline to report "crimes or to cooperate in the
investigation and trial based solely on the knowledge. that the defendant may eventually admit
the details of his. crimes in a document that may becomg public. Nor are we persuaded that
victims would generally be aware of SSOSA evaluations such that the possible risk of their
eventual public disclosure would diécourage victims from particjpating in the prosecution of
cr.irnes. |

The County has not demonstrated that the public’s interest in effective law enforcement,
including an interest in effective plea negotiation and community ‘safety, will be substantially
harmed by the diéclosure of these public records. We believe that the benefits that sex offenders
gain from submitting to a SSOSA evaluation, inolﬁding both sentencing and rehabilitation
opportunities, will far outweigh any reluctance to have their information made public where the
public is already awé:re of their conviction for a sex offense. In sum, we find that the PRA’s law

enforcement exemption does not prevent disclosure of Lerud’s SSQSA evaluation,

1 Although it does not affect our analysis, we note that former RCW 9.94A.120(8) did not
require the court to impose a term of confinement as a condition of the suspended sentence.
17 '
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2. Essential to Protecting an Individual’s Right to Privacy

An investigative reqord may also be exempt under thevPRAA if nondisclosure is essential
to pfotect any person’s right to privacy. RCW 42.56.240(1). Under the PRA, “[a] person’s
‘right to privacy’ . . . is invaded or violated only if disclosure of information about. the person:
(1) Would be highly offensive to a reasonable person, and (2) is not of legitimate concern to the
public.” RCW,42.56.050; As the statutory language makes clear, we must be mindful not only
of tﬁe privacy rights of the offender, but also the privacy rights of other individuals named in
requested documents, such as victims or their family members. See RCW 42.56.050. |

| With regard to an offender’s privacy rights in his SSOSA evaluation, the parties assume,
and we agree, that the release of information describing a sex crime committed by the offender
wouid be highly offensive to a reasonable person. However, as discussed in detail above, we
believe that the public has a legitimate intérest in obtaining information about a sex offender in a
SSOSA evaluation in order to understand the sentencing decision and to guaréi against a
lparticular offendet’s risks to the community. This legitimate interest is also reasonable when
balﬁnced against fhe efficient administration of government. Dawson, 120 Wn.2d at 798. Again,
we do not find that disclosure Will substantially harm the government’s prosecutorial function. It
is unreasonable for Lerud and other sex offenders to expect confidentiality for information that
they reveal during a SSOSA evaluétion in order to seek a favorable sentence, and we find that |
their privacy rights are not violated by discldsing this-information.

In contrast, we find that information in a SSOSA evaluation that identifies victims is .
exempt from disclosure because nondisclosure of such information is essential to protect victims’
privacy rights. Disclosure of information tﬁat identifies a victim of a sex offense would be
highly offensive to a reasonable person in the victim’s position, and the 'public has no legitimate
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interest in this information. In Brouillet, our State Supreme Court‘noted that, while the public
has a legitimate interest in information about the “extent of known sexual misconduct in the
schools, its nature, and the way the school system responds in order to address the problem[,] . ..
there may be no Iégitimate public interest” in the release of information identifying the victims
of such misconduct. 114 Wn.2d at 798. Although the issue of vicﬁm privacy was not squarely
before the Brouillet court, we agree that the PRA protects victims’ identifying information from
disclosure. The public has a legitimate interest in uﬁderstanding and addressing the threat of
sexual abuse by sex offenders, but the public lacks a legitimate interest in learning a victim’s
name or identifying information., |

Thus, we hold that portions of a SSOSA evaluation that disclose a victim’s identity are
exempt from disclosure, while portions that do not ide.ntify vic’pims are not.!' We find that these
privacy protéctions extend to all of the offender’s victims whose names or other identifying
information appear in the SSOSA evaluations, not just the victim of the crime for which the State
prosecuted the offender. Thus, we conclude that the PRA requires the disclosure of SSOSA
evaluations that are appropriately redacted to exclude information identifying the victim of the
charged crime, other Viétims named in the evaluation, and, where appropriate, the victims’
family members, friends, innocent bystanders and any other non-expert or non-law enforcement

witness.

1 Depending on the circumstances, the identity of non-victim third parties might also be exempt
from disclosure. We leave this fact-specific inquiry for the trial court to address during the
redaction process.
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3. Health Care Information
On appeal, the County asserts for the first time that a éSOSA evaluation constitutes
“health care information” that may not be disclosed to the public without the defendant’s consent
under former RCW 70.02.050."* The Rules of Appellate Procedure allow appellate courts to
refuse to review “any claim of error which was not raised in the trial court.” RAP 2.5(a). A
party may present a ground for afﬁfming a trial court decision wﬁioh was not presented to the
. trial court if the record has been sufficiently developed to fairly consider the ground. RAP
2.5(a). We find that the record on appeal is not sufficiently developed to conéider the County’s
new argument. Accordingly, we do not address the County’s claim that SSOSA evaluations
constitute “health care information” that is protected from disclosur'e by former RCW 70.02.050.
B. Availability of In Camera Review
- Koenig asserts a right to in camera review of the documents under RCW 42.56.550(3).
Under the statute, he may dsk a trial court to review the redactions to determine if the redactions
are appropriate. Whether in camera review is necessary is left t'o the trial court’s discretion.
Harris v. Pierce County, 84 Wn. App. 222,235, 928 P.2d 1111 (1996). As Koenig has not yet
received the requested SSQSA evaluation or had an opportunity to review the redactions, we
leave the determination of whether in camera review is necessary for a trial court to review at a
later date.
II1. ATTORNEY FEES AND STATUTORY PENALTIES
A party who “prevails against an agency” in a PRA action is entitled to reasonable
attorney fees and costs on appeal. See RCW 42.56.550(4); Progressive Animal Welfare Soc’y v.

Univ. of Wash., 114 Wn.2d 677, 690, 790 P.2d 604 (1990) (attorney fees on appeal are

12 Laws of 1998, ch. 158, § 1. ,
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recoverable under the PRA); RAP 18.1. Whether a party prevails is a “legal question of whether
the recordslshould have been disclosed on request.” Lindeman v. Kelso Sch. Dist. No. 458, 162
Wn.2d 196, 204, 172 P.3d 329 (2007) (quoting Spbkane Research & Def. Fund v. City of
Spokane, 155 Wn.2d 89, 103, 117 P.3d 1117 (2005)). A party who prevails on the “principal
issue” in a PRA appeal is entitled to attorney fees. O’Connor, 14.3 Wn.2d at 911. However,
| Where both parties prevail on major issues, neither is entitled to attorney fees on appeal. Smith v.
Okanogan County, 100 Wn. App. 7, 24, 994 P.2d 857 <2000). Since both Koenig and thelCounty ‘
each prevailed on a major issue before us, we find that Koenig is not a prevailing party entitled
to attorney fees and costs on appeal. |
Similarly, the trial court must assess a mandatory monetary penalty against the County
for each day that it withheld the SSOSA evaluation. RbW 42.56.550(4); see Yousoufian v. King
County Executive, 152 Wn.2d 421, 437, 98 P.3d 463 (2004). We lack discretion to limit this
penalty even when the case at hand‘ raises “compelling, but. conflicting, public policy
considerations” that required our adjudication. See Koehz‘g, 158 Wn.2d at 188 (quoting CP at
172-73) (holding that once the court determines that a requester is entitled to inspect records, the
court is required to assess a penalty). We also lack discretion to limit the daily fines based on the
Coﬁnty’s compliance with a court order sealing the victim impact statement and SSOSA
evaluation. See Koenig, 158 Wn.2d at 188 (rejecting the agency’s argument that it was not liable
for penalties during the time that the agency complied with an injunction barring the disclosure
of the disputed records). |
Accordingly, we remand so that the trial court may determine the penalties to which

Koenig is entitled under RCW 42.56.550(4).
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Affirmed in part, reversed in part, and remanded for disclosure and redaction of the

SSOSA.evaluation and for a determination of benalti@

L

Pe@ar’, ACH.
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ARMSTRONG, J., (Dissenting in part) — I agree with the majority that the victim impact
statement in this case is an investigative record and.that its nondisclosure is essential to effective
law enforcement. I disagree with the majority’s conclusion, however, that nondisclosure of the
SSOSA evaluation is neither essential to effective law enforcement nor for the protection of any
person’s right to privacy. Accordingly, I respectfully dissent.

In considering whether nondisclosure of victim impact statements is essential to effective
law enforcement, the majority notes that courts are guided in such determinations by affidavits
from those with direct knowledge of and responsibiAIity for the investigation. Majority at 8
(citing Newman v. King County, 133 Wn.2d 565, 573, 947 P.2d 712 (1997)). But the majority
summarily dismisses the affidavits filed in this case and instead relles on its own theory to
support disclosure, namely, that disclosure of SSOSA evaluations i is essential so that parents can
better protect their children upon an offender’s release into the community.

The majority supports this theory with the legislative finding behind the 1994 amendment
to RCW 4.24.550, which authorizes public agencies to release' information regarding sex
offenders “when the' agency determines that disclosure of the information is relevant and
necessary to protect the public and counteract the dénger created by the particular offender.”
RCW 4.24.550(1). The majority reasons that this statute, which allows for limited disclosure of
certain information regarding sex offenders, authorizes complete disclosure of SSOSA
evaluations.

I do not think that this conclusion follows eithér the letter or the intent of RCW 4.24.550,
as its initial legislative finding illustrates.

Persons found to have committed a sex offense have a reciuced expectation of

privacy because of the public’s interest in public safety and in the effective

operation of government. Release of information about sexual predators to public
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agencies and under limited circumstances, the general public, will further the
governmental interests of public safety and public scrutiny of the criminal and
mental health systems so long as the information released is rationally related to
the furtherance of those goals.

Therefore, this state’s policy as expressed in RCW 424,550 is to require

the exchange of relevant information about sexual predators among public

agencies and officials and to authorize the release of necessary and relevant

information about sexual predators to members of the general public.
LAaws OF 1990, ch. 3, § 116, at 25.

This finding shows that, contrary to the majority’s conclusion, convicted sex offenders do
not completely surrender their right to privacy. RCW 4.24.550 does not authorize a broad
disclosure of information .about a sex offender to the public. Rather, the Legislature’s
pronouncement “evidences a clear regulatory intent to limit the exchange of relevant information
to the general public to those circumstances which present a threat to public safety.” State v.
Wafd, 123 Wn.2d 488, 502, 869 P.2d 1062 (1994). Notification under the statute provides the
public with the offender’s namé, picture, age, date. of birth, facts regarding the offender’s
convictions, and the general vicinity of the offender’s domicile. Russell v. Gregoire, 124 F.3d
1079, 1089 (9th Cir. 1997). Thé law contains careful safeéuards. to prevent notification in cases
Whe;re it is not warranted and to avoid dissemination of the information beyond the area where it
is likely to have the intended remedial effect. Russell, 124 F.3d at 1090. Only information
“‘relevant to and necessary for counteracting the offender’s dangerousness’ is disclosed, and
always accompanied by a warniﬁg against violence toward the offender. Russell, 124 F.3d at
1091 (quoting Ward, 123 Wn.2d at 503).

Aside from the fact that disclosgre of a SSOSA evaluation would considerably expand

the scope of disclosure contemplated under RCW 4.24.550, I question whether such disclosure is

necessary to either protect the community or educate our children. The majority’s description of
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a SSOSA evaluation does not illustrate the highly personal and potentially offensive details such
evaluations contain. In an affidavit filed with the trial court, a member of the Washington
Association of Criminal Defense Lawyers provided a more comprehensive description:

While the format varies from evaluator to evaluator, typically, the
evaluation will cover the following topics: Client’s Version of the Incident;
Victim’s Version of the Incident; and Client’s Medical, Mental Health,
Employment, Educational, Developmental, - Relationship/Marital, Substance
Abuse, and Sexual Histories;

The information elicited from the individual to construct these sections of
the evaluation is extremely personal and sensitive;

For example, to prepare the Sexual H1story sectlon the individual must
relay information about initial sexual experiences, past sexual partners, sexual
practices, and experiences with deviant arousal;

The information regarding deviant arousal is particularly sensitive, as the
individual will be asked questions which include, but are not limited to, about

-whether he or she has engaged in exhibitionist, predatory, forceful or coercive
sexual behaviors, or sexual practices that involve the humiliation of one’s partner;
and whether any of those practices involve children;

The psychosexual evaluator will also ask detailed questions about the
instant offense, including information about the victim involved,

The information contained in the social and sexual history thus includes
information about sexual activity involving persons other than the client seeking
the evaluation;

In addition, the individual is asked questions about past and current mental
health diagnoses and medication and treatment regimens for those diagnoses, as
well as experience with and treatment for substance abuse problems;

Finally, in completing the social history section, the evaluator will ask a
series of questions to determine the individual’s past and current living
environment, which often contains recitations of abuse the individual may have
suffered in the past, including physical, sexual and emotional abuse, and can be
quite graphic in nature;

Often, a psychosexual evaluator will also ask that a client submit to either
a sexual history polygraph, a plethysmograph, or both, the results of which will
also be contained in the SSOSA evaluation;

The questions asked during the sexual history polygraph center on past
and current sexual practices and experiences with deviant arousal;

The polygraph questions are extremely detailed and specific regarding
those practices, and the report often contains far more detailed information than is
contained in the Sexual History section of the psychosexual evaluation;
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If a male individual is asked to submit to a plethysmograph, the individual
will be hooked up to a device that measures penile arousal to a series of video and
audio recordings depicting a wide range of sexual activity[.]

Clerk’s Papers (CP) at 111-12.

I do not see that preparing children for the release of a sex offender into the community
requires disseminating such information. Furthermore, I find this rationale for disclosure curious
given the facts and arguments before us. Koenig sought the SSOSA evaluation soon after Lerud
pleaded guilty and long before his release from confinement was contemplated. At no time has
Koenig referred to protecting children in arguing for disclosure.

Rather, the question here is whether the nondisclosure of SSOSA evaluations is essential
to effective law enforcement. The majority dismisses the affidavits and declarations from the
experts who addressed this question. Believing that this information should shape our analysis, I
provide some excerpts below.

The sex offender treatment therapist who conducted the evaluation in the Lerud case'
warned of the detrimental effect that disclosure would have on the SSOSA program:

It would be counterproductive to community safety for the SSOSA
evaluations to become open to the public. It would make my job extremely
difficult if not impossible to do. It is difficult to elicit and encourage the
disclosure of sensitive information. It is essential the client undergoing a SSOSA
evaluation be encouraged to be fully disclosing of vital sensitive information.

Public disclosure would enable withholding and reduces the likelihood of
discovery of additional victims and cause the victimization of innocent persons

' The therapist does not so state in his declaration, but the County describes him as conducting
the SSOSA evaluation for Lerud in its brief, and Koenig does not dispute that description.
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noted in the evaluation as well as the client.

CP at 103.

The deputy prosecutor in the Lerud case also wrote about the detrimental effect of public

disclosure on law enforcement:

These reports are generally provided to me in an effort to reach a
settlement in the case. Requiring disclosure of these reports, in my view, would
substantially hinder the plea negotiation process. In fact, one would question if it
would be malpractice for a defense attorney to provide a copy of the report to the
state knowing that it is subject to public disclosure. Yet providing a copy of the
report to the state is the only way for the defendant to request a recommendation
from the state for the SSOSA option. At the time, I considered the report to be
very private and work product. Upon further review of the public disclosure law,
it is obvious that such a report must remain confidential for the additional reason
of effective law enforcement. If a defendant understands that such a report could
be handed over to anyone, there is a good chance the Prosecuting Attorney’s
Office would never be able to obtain the necessary SSOSA material. SSOSA
provides a means to rehabilitate sex offenders. Losing this tool has a negative
impact on effective law enforcement.

CP at 106-07.

The defense attorney who described the contents of a SSOSA evaluation stated that
research findings solidly support the continued use of SSOSA, which has a “remarkably high
success rate” and results in lower recidivism rates. CP at 114. She added that disclosing SSOSA
pssfchosexual evaluations to the public would have a chilling effect on a sentencing program that
has iaroven benefits for the individual pursuing the sentence and for thé community.

From my experience, my clients who have obtained these evaluations are
extremely fearful that the evaluations could be made available to anyone who
seeks them[.] . .. They are worried that employers, ex-family members, or the
public could obtain this information and use it as a basis to terminate
employment, improperly use it in civil litigation, or simply for harassment
purposes[.] . . . Should this information be made public, T am concerned that
many of my clients will refuse to seek SSOSA out of fear that this highly
sensitive information could be made available to family members, employers, and
local community members, who will use it to retaliate or harass my clients[.] . . .
It will also inhibit the candor necessary for the evaluator to accurately assess the
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diagnosis of the individual seeking the evaluation and fashion an appropriate
treatment plan[.]

CPat113.

The director (_)f the Washington Coalition of Sexual Assault Programs believed that if
sexual deviancy reports were subject to public disclosﬁre, the plea negotiation process would be
impeded, “in turn causing sex offenders to hold out for trial and take their chances with
‘reasonable doubt,” which many first time offenders are likely to ir‘lstill in a jury.” CP at 117.
She added that “the more we increase penalties for sex offenders, the more difficult it is for
prosecutors to obtain convictions because jurors aré reluctant to hand out stiff penalties to
offenders who do not appear ‘culpable enough’ to warrant such severity,” CP at 117. Finally,
the trial court observed that the SSOSA evaluation “relatesvdiréctlvy to both the prosecutor|’]s
recommendations to the court, to the court[’s] own determination on sentencing, and to the
defendant’s ability to bargain for a plea'agreément inlthe alternative to trial.” CP at 258. The
couﬁ coﬁcluded that release of this document would hinder the effectiveness of law enforcement.

I acknowledge that a sex offense conviction is a matter of public record and that sex
offender registration is required. RCW 10.97.050; RCW 9A.44.130. The information revealed
as a consequence does not compare, howei/er, té the information contained in a SSOSA
evaluation. The SSOSA alternative is in place because of the belief that treatment rather than
incarceration is more beneficial for some sex offendets in reducing recidivism and therefore of
benefit to society. Even if there is debate about the efﬁcacy of the SSOSA program in reducing
recidivism,- SSOSA evaluations may help uncover uncharged crimes. .See 13B SETH A. FINE &
DOUGLAS J. ENDE, WASHINGTON PRACTICE: CRIMINAL LAW, § 3708, at 187 (2009-10 Pocket

Part) (terming SSOSA “the sharpest double-edged sword in the sentencing arsenal” because it
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can provide the only way for a sex offender to escape a lengthy prison term but can also expose
him to prosecution on additional charges). Providing altérnatives to confinement also leads to
incréased reporting of sex crimes, particularly in cases of intra-family abuse. 13B S. FINE & D.
ENDE, supra, § 3707 at 356 (2nd ed. 1998). Finally, the SSOSA evaluation is an important tool
in plea negotiations. If families know that evaluations will be made public, or if an eligible
offender chooses not to pursue SSOSA because of the risk that his evaluation will be available to
the bublic, disclosure may in fact be detrimental to effective law enforcement.

The County’s position that public disclosute of such evaluations would render defendants
unwiliing to engage in such evaluations at all or engage in them fully supports the conclusion
that public disclosure would be harmful to effective law enforcement. Such a consequence could
be of greater poténtial harm to public safety than the nondisclosure of the details< in a SSOSA
evaluation.

Accordingly, I would not address whether nondisclosure of the SSOSA evaluation is
essential for the protection of any person’s right to privacy. Because the majority reaches this
issue, however, I will explain where I disagree with its analysis and why I believe that
nondisclosufe is appropriate under this second condition in RCW 42.56.240(1).

Under the Public Records Act, disclosing information invades a person’s right to privacy
| only if the disclosure (1) would be highly offensive to a reasonable person and (2) is not of |
legifimate concern to the public. RCW 42.56.050. Both conditions must be satisfied for
disclosure to violate a right of privacy. |

An individual has a privacy interest whenevér information that reveals unique facts about
those named is linked to anvide’ntiﬁable individual. Tacoma Pub. Library v. Woessner, 90 Wn,

Apb. 205, 218, 951 P.2d 357 (1998). The right of privacy applies to the intimate details. of one’s
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personal and private life, in contrast to actions taking place in public. Dawson v. Daly, 120
Wn.2d 782, 796, 845 P.2d 995 (1993). There is no dispute that disclosure of the information in a
SSOSA evaluation would be highly offensivelto a reasonable persoh. See Cowles Pub’g Co. v.

* State Patrol, 109 Wn.2d 712, 721, 748 P.2d 597 (1988) (sexual relations are normally entirely
private matters). Even if the victim’s name is redacted, as the majority recommends, the
information in the SSOSA evaluation can be easily linked to him or. her by referring to other
court documents.

But a document can remain private only if, in addition to cgntaining private information,
its disclosure is not of legitimate concern to the pﬁblic. RCW 42.56.050. Here, the term
“legitimate™ is defined as “reasonable.” DaWson, 120 Wn:2d at 798. In assessing this factor, the
public interest in disclosure must be balanced against thc;, pubiic interest in the efficient
administration of government. Dawson, 120 Wn.2d at 798. “Requiring disclosure where the
public interest in efficient government could b‘e harmed significantly more than the public would
be served by disclosure ié not reasonable.” Dawson, 120 Wn.2d at 798. The majority ignores

“the need to balance the public interests in disclosure and efﬁciént government, concluding
simply that disclosure is warranted because  “[t]he ﬁublic has a legitimate interest in
understanding and addressing the threat of sexual abusé[.]” Majority at 19.

In my opinion, disclosure of the details in a SSOSA evaluation is not of legitimate public
interest. It is the final SSOSA recommendation, and what the State and the trial court do with
that recommendation, that is of public interest, not the underlying details of the evaluations.'*

See Tiberino v. Spokane County, 103 Wn. App. 680, 691, 13 P.3d 1104 (2000) (amount of time

. 1 If the court imposes the SSOSA alternative, it will typically do'so while citing the SSOSA
evaluation recommendation as support for the alternative. We do not have the Lerud sentencing
transcript and thus do not know whether that recommendation has already been made public.
30
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public employee spent on personal matters, not the content of those matters, was of public
interest). Koenig argues that because the SSOSA evéluation largely determines whether a sex
offender receives treatment or goes to jail, the public has a legitimate interest in those decisions.
That interest can be satisfied, however, without a blanket disclc;sure of the evaluation. If
defendants will not participate in an evaluation if the report is made public, disclosure will harm
the public interest in efficient government far more than it will serve the interest in disclosure.

Koenig points out that several appellate opinions have discussed details contained in
SSOSA evaluations. Each of the unpublished opinions cited concerns an appeal of a trial court’s
decision not to impose a SSOSA disposition. While these opinions. include personal details, they
do not divulge the entire contents of the evaluations at issue. And, where a defendant chooses to
challenge a refuéal to impose SSOSA, he must anticipate the disclosure of some personal
" information as the appellate court examines the justification for that refusal.

Koenig argues further that because the details qf a crime are of legitimate public interest,
the details of a SSOSA evaluation are of public intefest; but the two sets of information are not |
comparable. Here, the trial court found sufficient grounds to seal the evaluation to protect it
from public scrutiny. I conclude thai the public intel;est in efficient government would be
harmed significantly more than the public would be served by disclosure, and that the SSOSA
évaluation at issue is exempt from public disclosure under RCW 42.56.240(1).

Furthermore, I would decline to provide Koenig With a redacted copy of either the victim
impéct statement <;r the SSOSA evaluation in this case. As Thurston County explains, redacting
SSOSA evaluations will not cure the privacy and law enforcement issues because offenders will

be reluctant to authorize the evaluations if they know the documents will be disclosed in any
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form. The defense attorney cited earlier outlined the problems of attempting to redact private

information from SSOSA evaluations.

Given the specificity and range of highly personal, sensitive information
contained within the psychosexual evaluation, it is imperative that the evaluation
remain unavailable for public dissemination[.] . . . Furthermore, all of the
information contained within the document is highly sensitive[.] . . . It would be
impossible to effectively redact a psychosexual evaluation so that the personal
information is not made available for public dissemination, as it would require
virtually all of the [evaluation] . . . to be redacted[.]

CP at 112-13. The deputy prosecutor in the Lerud case agreed that redacting a SSOSA
evaluation would not encourage defendants to submit to such an evaluation because many would
not be willing to leave the redaction decision up to the prosecutor trying to convict them.

I believe that both documents at issue fall in their entirety into the exemption for
investigative records whose nondisclosure is essential to effective law enforcement, if not to
protect personal privacy rights. In an amicus curiae brief, the Washington Coalition for Open
. Government argues for the disclosure of redacted documents in this case, asserting that blanket
barriers imposed by an agency to a records request interfere with the right of the people to access
information so as to monitor the agencies that serve them. It is difficult to see how the public
disclosure of a SSOSA evaluation will assist in the monitoring of any public agency. The
SSOSA evaluation consists of personal and private information. While an evaluation’s ultimate
conclusion may be a matter of public interest, the underlying details are not, and the evaluation
should not be subject to disclosure even with redactions, particularly where sealed by court
order.

Accordingly, I would affirm the trial court on all counts and deny Koenig any recovery.

(=, 4
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BRIDGEWATER, J. (concurring in part, dissenting in part) —« I concur in Judge Penoyar’s
SSOSA evaluation analysis. It is an investigative record, its nondisclosure ié not essential to
effective law enforcement, and the law enforcement exception should not have prevented
disclosure of the SSOSA- evaluation. But, I respectfully disagree: with Judge Penoyar’s
conclusion that the victim impaét statement held in the prosecuting attorney’s office records
should not be disclosed as a public record.

I begin with the basis and purpose of the “Victim Impact Statement.” The constitutional
provision states:

Effective law enforcement depends on cooperation from victims of crime.
To ensure victims a meaningful role in the criminal justice system and to accord
them due dignity and respect, victims of crime are hereby granted the following
basic and fundamental rights.

Upon notifying the prosecuting attorney, a victim of a crime charged as a
felony shall have the right to be informed of and, subject to the discretion of the
individual presiding over the trial or court proceedings, attend trial and all other
court proceedings the defendant has the right to attend, and to make a statement at
sentencing and at any proceeding where the defendant’s release is considered,
subject to the same rules of procedure which govern the defendant’s rights. In the
event the victim is deceased, incompetent, a minor, or otherwise unavailable, the
prosecuting attorney may identify a representative to appear to exercise the
victim’s rights. This provision shall not constitute a basis for error in favor of a
defendant in a criminal proceeding nor a basis for providing a victim or the
victim’s representative with court appointed counsel.

WaASH. CONST. art. 1, § 35.

Our Supreme Court fully explored the significance of the impact statements and their
history. The context of its decision was in a capital punishment case in State v. Gentry, 125
Wn.2d 570, 888 P.2d 1105, cert denied, 516 U.S. 843 (1995). It noted the following history:

[T]he Legislature, in an effort to give certain rights to crime victims and to encourage

* victims to cooperate in the prosecution of crimes, unanimously passed Senate Joint

Resolution 8200, offering Washington’s electorate the opportunity to add a victims’
rights provision to the state constitution. The voters of the State of Washington
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overwhelmingly accepted the amendment; 78 percent of those voting cast ballots in favor
of the amendment.

Gentry, 125 Wn.2d at 624 (footnotes omitted). Specifically, the S‘upreme Court noted the right
of the victims to make a statement at the defendant’s sentencing. Gentry, 125 Wn.2d at 624.
And although the specific decision in Gentry was whether to allow a victim impact statement in a
capital case where a jury was going to consider it, it speaks volumes to us in this case. Geniry,
125 Wn.2d at 583, 628-29.

Thus, the Supreme Court made clear the intention of the people and the legislature with
regard to the constitutional amendment—to givé rights to the victims and encourage their
cooperation at sentencing. The amendment only references law enforcement to indicate that it is
important to have fhe vicﬁm’s cooperation. The import of this amendment is a set of rights that
flows to the victim, not law enforcement.

The impact statement is simply not an investigative record; it is a document or a
presentation made to inform the fact finder or thé court for the purposes of sentencing. Only in
_the broadest sense does it have any gsefulness torlaw enforcement—enabling the victims to have
participation in this manner of attendance and speaking of the crime’s impact. Koenig is correct
that its purpose is to assist the court, not the prosecutor’s office, and it in no way assists the
investigative arm of the polipe. Thus, I disagree that it is an investigative record. In thié
particular case the prosecufor’s office assisted the victim in preparing the statement; but the
statement was not for an investigative purpose.

Even if this court considered a victim’s impact statement “investigative” to some general
degree, its nondisclosure is not essential to law enforcement. For decades courts sentenced

defendants without a victim impact statement. The stance taken by the prosecu’tor’s office that
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there would be less participation if the statement were discloseable is without merit. Many

victims give an impact statement in open court facing the perpetrator—these oral statements are

not considered “essential to effective law enforcement,” but Judge Penoyar’s approach suggests

that if these same statements were in writing and retained by the prosecutor’s office, they would
be “essential.” Plurality opinion at 11. This defies logic.

The main opposition to releasing victim impact statements cofnes from persons and
organizations that fear that victims will not participate if their statements are released. The
prosecutor’s office has a legitimate concern over privacy, which we do not address. But, v.ve
must remember that in this case the sentencing court sealed the record concerning the victim
impact statement. This apparently is not unusual and allows the judiciary to make decisions
concerning the release—and we must also be aware that the defendant has access to this‘
information. |

As a solution, I suggest that the prosecutor’s office not keep a copy of the impact
statement after sentencing. It serves no purpose after the sentericing and potentially places
discretion in the prosecutor’s hands the decision to disclose or not, independent of the court, I
have no objection to the prosecﬁtor assisting the victim in preparing the statement or in thé
decision to make it in writing or orally. But, there is no purpose served by the prosecutor’s
office retaining a copy in its file. By retaining a copy, the victim’s impact statement became
discloseable, If the prosecutor’s office had nét kept the statement, Koenig would have had to go
to the court and petition for release of a sealed document. He would have to provide a sufficient
reason for disclosure; idle curiosity would not suffice. And, if the prosecutor needed to review
the statement, he or she, as a party, could do so with the proper rationale.
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If the prosecution disclosed the victim impact statement, I would not require redaction of
the victim’s identity in this document, as opposed to the SSOSA evaluétion. The identity of the
victim and the facts underlying the crime can be easily ascertained from the information, bill of
particulars, and hearings. If the victim impact statement contains victim medical iﬁformation
apart from the crime or other instances of other crimes (e.g. assaults by other individuals), results
of psychological testing (e.g. 1.Q., special yulnerability, or otherwise), or other sensitive data,
these coﬁld easily be redacted. |

In conclusion, I would hoid that the victim impact statement, when in the prosecutor’s
possession, was not an investigative record, was not “essential to effective law enforcement,”
Plurality opinion at 11, and privacy could be prqtected by sealing the victim impact statement
which would allow the trial coﬁrt to decide what and when data should be released. I would also
hold that the prosecutor has no duty to preserve or retain ‘a copy of the victim impact statement

after sentencing,

' Bti/clgeW'atér, 3!
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CSTATE OF SN Gy
' 8Y~—-——-«:‘~ TN .
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON DR/ x
DIVISION IX
DAVID KOENIG, : No. 37446-3-11
Appellant, : . ~ :
V. ORDER DENYING RESPONDENTS’
_ A - MOTION FOR RECONSIDERATION,
THURSTON COUNTY and THURSTON GRANTING APPELLANT’S MOTION FOR
COUNTY PROSECUTING ATTORNEY, | RECONSIDERATION, AND AMENDING
OPINION
Respondents. '

The published opinion in this case wag filed on April 6, 2010. Respondents and
Appellant filed motions for reconsideration on April 26,2010, | |

We deny Respondents’ motion for reconsideration.

We grant Appellant’s motion for reconsideration. Appellant is entitled to attorney fees
.. .on appeal as a partially prevailing requestor ynder the Pﬁblic R@cqfds, Act, chapter 42.56 RCW. -
See Tacoma Pub. Library v. Woessner, 90 Wn. App. 205, 951 P.2d 357 (1998), amended on
recons., 972 P.2d 932 (1999). The opinion filed April 6,'2010 is hereby amended aé follows:

On page 1, the last sentence of the first paragraph that reads:

We also remand for a deteﬁnination of penalties under RCW 42.56.550(4).
is‘ deleted. The following sentence is ins_el“ced in its place:’

We also remand for a determination of penalties and attorney fees under RCW
42.56.550(4).
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On pages 20-21, the paragraph that reads:

A party who “prevails against an agency” in a PRA action is entitled to
reasonable attorney fees and costs on appeal. See RCW 42.56.550(4); Progressive
Animal Welfare Soc’y v. Univ. of Wash., 114 Wn.2d 677,.690, 790 P.2d 604
(1990) (attorney fees on appeal are recoverable under the PRA); RAP 18.1.
Whether a party prevails is a “legal question of whether the records should have
been disclosed on request.” Lindeman v. Kelso Sch. Dist. No. 458, 162 Wn.2d
196, 204, 172 P.3d 329 (2007) (quoting Spokane Research & Def. Fund v. City of
Spokane, 155 Wn.2d 89, 103, 117 P.3d 1117 (2005)). A party who prevails on the
“principal issue” in a PRA appeal is entitled to attorney fees. O’Connor, 143
Wn.2d at 911. However, where both parties prevail on major issues, neither is
entitled to attorney fees on appeal. Smith v. Okanogan County, 100 Wn. App.'7,
24, 994 P.2d 857 (2000). Since both Koenig and the County each prevailed on a
major issue before us, we find that Koenig is not a prevailing party entitled to
attorney fees and costs on appeal.

is deleted. The following paragraph is inserted in its place:

A party who “prevails against an agency” in a PRA action is entitled to
reasonable attorney fees and costs on appeal. See RCW 42.56.550(4); Progressive
Animal Welfare Soc’y v. Univ. of Wash. (PAWS 1), 114 Wn.2d 677, 690, 790 P.2d
604 (1990) (attorney fees on appeal are recoverable under the PRA); RAP 18.1. °
Whether a party prevails is a “legal question of whether the records should have
been disclosed on request.” Lindeman v. Kelso Sch. Dist. No. 458, 162 Wn.2d
196, 204, 172 P.3d 329 (2007) (quoting Spokane Research & Def. Fund v. City of
Spokane, 155 Wn.2d 89, 103, 117 P.3d 1117 (2005)). A party who wins

disclosure of some, but not all, information sought, is a “prevailing party” for

purposes of awarding attorney fees and costs under the PRA. Tacoma Pub.
Library v. Woessner, 90 Wn. App. 205, 951 P.2d 357 (1998), amended on
recons., 972 P.2d 932 (1999) (citing PAWS I, 114 Wn.2d at 684). Because
Koenig prevailed against the County with respect to disclosure of Lerud’s SSOSA
evaluation, he is entitled to reasonable attorney fees and costs for his efforts on
appeal to secure disclosure of the SSOSA evaluation. Under RAP 18.1(i), we
remand to the trial court to determine the proper amount of attorney fees.

On page 22, the last sentence of the opinion that reads

- Affirmed in part, reverséd in part, and remanded for disclosure and redaction of the
SSOSA evaluation and for a determination of penalties.

) ' APPENDIX B-2



37446-3-11
is deleted. The following sentence is inserted in its place:

Affirmed in part, reversed in part, and remanded for disclosure and redaction of the
SSOSA evaluation and for a determination of penalties and attorney fees.

IT IS SO ORDERED.!

DATED this ﬁ,/ 7}{/ day of @u// ,2010.

I dissent:
Ao )
s / :
C/ 4 A < v//\» | -
C Arms\‘agon<7 v J

! Judge Bridgewater is unable to participate in this decision at this time but previously indicated
his concurrence,
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