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A IDENTITY OF PETITIONER

Jorge Ariel Saenz (Mr. Saenz) agks this Court to review the Court of
Appenly’ deoision designated in Part B of this Petition.
B.  COURT OF APPEALS DECISION

Mr. Sanez sesks review of the Court of Appeals’ decision filed on July
13,2010, The published opinion reversed the trial court™s finding that a priar
Juvenile conviction did not qualify as a most serious offense énd remanded the
case for re-sentencing under the Persistent Offender Accountability Act
(POAA). A copy of the published decision is in the Appendix at pages A- 1
through A- 16.
(.. ISSUE PRESENTED FOR REVIEW

In order for & trial court to sentence a defendant as a parsistent
offender, the State must prove, by 2 preponderance of the evidence, the
defendant was convicted ag an offender on two prior and séparate vecasions.

An [o]ffender is defined as a person who has committed a felony
established by state law and is eighteen years of age or older or is less than
eighteen years of age but whose case is under superior court jurisdiction or
has been transferred by the appropriate juvenile court to 2 crimina! caurt. In
other words, a person under the age of 18 years is an offender only if the
juvenile court has declined juriadiction over that person or if the charged
crime falls automatically under the jurisdiction of the superior court.

The reagon being, when a juvenile court obtains jurisdiction, the case

remains in that court unless and until it is transferred to superior court after a
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declination heating, And if an otherwise juvenile case {8 transferred to
superior court, the transfer must be based upon a finding that the declination
would be in the best interest of the juvenile or the public. Therefore, the
juvenile cotet must put in writing such findings which must be supported by
relevant facts and opinions produced at the hearing, Furthermore, the juvenile
eourt record must contain written evidence the juvenile was fully informed of
all rights waived,

Here, the defendant was convieted of two counts first degres assault
and one count unlawful possession of a fircarm. At senfencing, the State
maoved the court 1o sentence the defendant as a persistent offender because he
had prior convictions that included a second degree assault convigtion he
committed at age 15.

In an effort to prove the juvenile convietion qualiffed as a serious
offense, the State presented an agraed stipulation that declined Juvenile court
Jurisdiction and that transferred the case to superior court. The State alse
claimed defense counsel confinmed the defendant understood all implications
of waiving the declination hearing.

Because there were no written findings that cxplained why the juvenile
court declined jurisdiction and because there was o express waiver to prove
the defendant was fully informed of the rights he was waiving before he
signied the stipulation agreement, the trial court delined to sentence the

defendant as a persistent offender,
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The Court of Appeals reversed the trial court’s decision and remanded
the case for re-sentencing, The Court of Appeals found the juvenile court did
not exr when it failed to enter written findings regarding the declination
hearing because the record contained the stipulation and the agreed order.
The Court of Appeals further found the defendant knowingly and inteiligently
waived juvenile court jurisdiction becanse a checked box on the guilty plea
form confirmed the dafendant’s lawyer had read him the entire guilty plea and
that he had understood it in full,

Without written findings regarding the declination hearing and without
the defendant’s express walver of juvenile court jurtadiction, was the record
sufficlent to prove the second degree juvenils assault convi;:tian qualified as a

most serious offensa?

D. STATEMENT OF THE CASE

Mr. Saenz was convicted of two counfs first degree assault and one
count unlawiul possession of a firearm. CP at 277-279; CP at 275-276. At
sentencing, the State moved the trial court to sentence Mr. Saenz as a
persistent offender undey the POAA, commonly known as the “three strikes
and you're out law”, According to the State, Mr. Saenz’s latest conviction
qualified as the third strike because he had multiple prior convictions.

In 2003, Mr. Saenz way convicted of two counts second degres assault
with a deadly weapon. And in 2001, at 15 years old, Mr. Saenz was charged
with three counts second degree assault in Lewis County Juvenile Court, CP

at 49-57; CP at 40-48.
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In an effort to prove the 2001 second degree assault conviotion
qualified as a serious offense, the State presented an agrasd stipulation, signed
by Mr. Saenz, that declined juvenile jurisdiction and that waived the
declination hearing., CP at 363, A juvenile court commissioner approved the
stipulation and transfer but had failed to make any written findings regarding
why the juvenile court daclined jurisdiction. CF at 363,

Beoause there were no written findings a8 to why the juvenile court
declined jurisdiction and because there was not an express waiver to prove
Mr. 8aenz was fully informed of rights waived befors he signed the
stipulation and agreed order, the trial court found the 2001 second degree
assault juvenile conviction did not qualify as a strike. CP at 23-25.

The trial court denied the State’s motion and sentenced Mr. Baenz to
47 years in prison, Mr. Saenz appealad the first degree assault convietion. CP
at 49-57; CP at 69-73. On cross appeal, the State challenged the trial court’s
persistent offender decision, CP 6-18.

The Court of Appcﬁls affirmed the flrst degree assault and the
unlawful firearm possession convictions. The Court of appeals reversed the
trial court’s persistent offender decision and remanded the case for re-
sertencing under the POAA. A-16. 1 found the juvenilg gourt did not err
when it fuiled to enter findings regarding the declination hearing because Mr.
Suenz waived the hearing. A-16. The Court of Appeals also found a checked
box on a plea agreement that claimed Mr. Saenz’s lawyer read to him the

entire guilty plea and that he understood it in full was sufficient to prove Mr.

9/
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Saenz’s waiver was both knowing and intelligent. A-14. Thig Petition for
Review timely folléwed.
E.  ARGUMEN A% QULD BE ACCEPTED

The considerations that govern this Court’s decision to grant review
are set forth in RAP 13.4 (b), Mr. Saenz believes this Court should accept

review because the Court of Appeals’ decision here ig in confliot with this

Court's State v, Knippling, 166 Wash.2d 102, 206 P.3d 332 (2009) decigion
and also the Court of Appeals’ State v. Ramos, 152 Wash,App, 693217 P.3d
384 (2009) decision, |
Furthermore, the Court of Appeals’ decision involves an issue of

substantial public interest. RAP 13.4 (b) (4). In fact, articles regarding the
Court of Appeals’ decision wers reported in the Yakime Herald and in the
Heattle Weekly, Copies of which are also attached.

A PRIOR JUVENILE CONVICTION CAN NOT COUNT

AS A STRIKE WITHOUT WRITTEN FINDINGS TO PROVE

WHY THE JUVENILE COURT DECLINED JURISDICTION

AND TO PROVE THE JUVENILE WAS FULLY INFORMED

OF ALL RIGHTS BEING WAIVED BEFORE HE SIGNED A

STIPULATION AND AGREED ORDER THAT DECLINED

JUVENILE CQURT JURISDICTION AND THAT TRANSFERRED
THE CASE TQ SUPERIOR COURT.

1. The Court of Appeals misinterprated that which is statutorily
required to support a prior serious offense convietion that orjginated in
juvenile courf. Statutory interpretation is a question of law, which this Court
reviews de novo. RCW 9.944,.010 et seq., 9.94A.570: Cosmopglitan Eng’g
Group, Inc. v. Ondeo Decremont, Ine., 159 Wash,2d 298, 149 P.3d 666
(2006); State v, Keller, 143 Wash.2d 276, 19 P.3d 1030 (2001). Courts
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should assume the Legislature means exactly what it says. Western Telepage.

Inc. v, City of Tacoma Department of Financing 140 Wash 2d 609, 998 P.2d

884 (2000) (¢iting State v, MeCraw, 127 Wash.2d 288, 898 P.2d 838 (1993)
yoting 8idis v, Brodi 24 781

(1991Y)); State v. Smith, 117 Wash.2d 271, 814 P.2d 652 (1991). Plain words

do not require aoﬂstruction. Id. The courts do not engage in statutory
interpretation of a statute that is not ambiguous, Davis v. Dep’t of Licensing,

ash.2d P.2d 554 {1999) {oiiiney Wheteom County v, City of

Bellingham, 128 Wash.2d 546, 909 P.2d 1303 (1996)).

If a statute is plain and unambiguous, its meaning must be derived

from the wording of the statute itself. State v, Tili. 139 Wash.2d 115, 985
P.2d 365 (1999). A statute is ambiguous if it can reasonably be interpreted in
two or more ways, but it is not ambiguous simply because diffarent
interpretations are concejvable, Id. The courts are not “obliged to discern any
ambiguity by imagining a variety of alternative interpretations.” W. Telepape,
140 Wash 2d at 608,

4. The State did not prove Mr, Sagnz was convicted as an

offender in 2001, In order for a trial court semence a defendant as a petsistent
offender, the State must prove, by a preponderance of the evidence, the
defendant was convicted thres sepatate times as an offender. RCW 9.94A.030

(373 (a) (i1); In re Pers. Restraint of Cadwallader, 155 Wash.2d 8§76, 123 P.3d

456 (2005). The Sentencing Reform Act places this burdén on the State

because it is inconsistent with the principles underlying our system of justice
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to sentence a person on the basis of crimes that the State either could not or
ohoge not to prove. State v. Kninvling, 166 Wash.24 102, 206 P.3d 332
(2009) (citing State v. Ford, 137 Wash.2d 480, 973 P.2d 452 {1999) (guoting
Inye Pers. Regtraint of Williams, 111 Wash.2d 357, 759 P.24 436 (1988): In
re Pers, Restraint of Cadwallader, 155 Wn.2d 876, 123 P,3d 456 (2005).

An “[a]ffender™ is defined as a person who hay committed a felomy

gstablished by state law and is eighteen years of age or older or is less than
eighteen years of ape but whoae case is under superior court jurisdiction under

RCW 13.04.030 or has been transferred by the appropriate juvenile court to &

criminal court pursuant to RCW 13.40,110, RCW 9.94A 030 (34); State v.
Knippling, 166 Wash.2d at 100. Pursuant to that statute, & person undet the
age of 18 years is an offender if the juvenile court has declined jurisdiction
aver that parson pursuant to RCW 13.40.110 or if the charged erime falls
automatically under the jurisdiction of the auperior court pursuant to RCW
13.04.030, 14, ¢iting, In re Pers, Restraint of Dalluge. 132 Wash.2d 783-84,
100 P.3d 279 (2004),

Here, the trial court was not satisfied Mr. Saenz wag convicted as an
“offender™ in 2001 because there wae no evidence in the record to prove the
superior court had jurisdiction over him. When a juvenile court obtains
jurisdiction, the case remains in that court unless and until it is tranaferrad to
superior court following an automatie decline based on the nature of the crime

or following a declination hearing where the juvenils court weived its

jurisdiction. Dalluge. {52 Wash 2d at 780,
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Moreover, juvenile proceedings ars required to be transcribed to

ensure an accurate record. State v. Knippling, 166 Wash.2d at 102 (citing
RCW 13.40.140 (£)), And all juvenile court declination decisions must be in

writing. RCW 13.40.110 (3). In fact, RCW 13.40.110 spesifically requires
that any transfer to superior sourt, under RCW 13.40.110 (2), must be based
“upon a finding that the declination would be in the best interest of the
Juvenile or the public” and the juvenile court must “set forth in writing its
finding which shall be supported by relevant facty and opinions produced at
the hearing,” RCW 13.40.110.

Here, because Mr, Saenz sipned a stipulation and an agreed order that
declined juvenile court jurisdiction and that transferrad the cass to superior
eourt, the Court of Appeals found written findinga were not required. A-14,
But as this Court reinforced in State v, Knippling, only written findings
disclose how or why the case was before the superior court instsad of the

Juvenile court, Furthermote, only written findings provide a sufficient factual
basis in the record, State v. Knippiing. 166 Wash.2d at 102: Stats v, Ford,

137 Wasgh.2d 481, 973 P.2d 452 (1999), review denied, 11 P,3d 824 (2000}
(quoting State v, Bresolin, 13 Wash.App. 396, 534 P.2d 1394 (1975},

Therefore, without written findings regarding why the juvenile court declined
jurisdiction in 2001, Mr. Saenz could not have been convicted as an offender,
Consaquently, the 2001 convistion ¢ould not have been considered a serious

oifense or sitike under the POAA.

13720
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b. Assertions by defense coungel and a suilty plea form did not prove

Mr. Sa as fully informed of all rights bei ived before he signed the
stipulation and agreed order. RCW 13.40,140 (1) requires a juvenile shall be
advised of his or her rights when appearing before the sourt. RCW 13.40,140
(). And RCW 13.40.140 (9) provides that a juvenile can waive any right, but
only if'he is properly informed of the rights being waived, and there is no
exclusion for the right to a declination hearing, RCW 13.40.140 (9): State v,
Ramos 152 Wash. App. 693. 217 P.3d 384 (2009).

Here, the Court of Appeals relied on mere assertions by defense
counsel that s/he had extrajudicial conversations with Mr. Saenz snd that s’he
belteved Mr. Saenz understood the implications to decline juvenile
Jurisdiction. The problem with the Court of Appeals’ rellance on extrajudicial
conversations between M. Sacnz and his attorney is the exact nature of those
sonversations were not in the record ta provide a suffisient basis to determine
whether Mr. Saenz had been fully informed of the rights he was waiving,
WheanCW 13.40.140 i3 read as a whelg, it becomes clear that the “express
waiver” language contained in subsection 9 does not apply to extrajudicial
statements. State v, Blair, 56 Wagh App. 213, 783 P.2d 102 (1989). In fast,
the determination of whether a knowing and intelligent walver has been made
is the responsibility of the juvenils judge, wha is presumably experienced in
handling juvenile cases and who has the child and other witnesses before him,

as well as the facts pertaining to the child's age, intelligence, education and

gxperience. Dutil v. State. 93 Wash.2d 84, 606 P.2d 260 (1980},

14/20
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Furthermore, the Court of Appeals relisd upon a checked box on a plea
agreement that claimed Mr. Saenz’s lawyer read to him the entire guilty plea
and that he understood it in full, A-14. The walver of rights at issue concern
those rights associated with waving juvenile court jurisdiction, while the
gilty plea form focuses on waivar of a defendant’s constitutional rights
asgociated with trial and the consequences of the guilty plea.

Here, the factual support the Court of Appeals relied upon to support
waiver of juvenile righfs is inconsistent with the substantial factual support it
relied upon in State v. Ramos, 152 Wash A 217 P.3d 384, {2009). In
that ease, the fuvenile court relied upon a waiver form and an explanation of
all efforts the defendant made to prepare for the declination hearing, The
Juvenile court also sonsidersd the waiver and ﬁuastioned the defendant about
the watver at some length, wherein the defendant sonfirmed he worked with
his attorney and consulted his mother on the decision. The juvenile court
reviewed the stipulation and considered the factors set forth in Kent v, United
States, 383 U.S. 541. 86 5.Ct.1045 (1968}, before it accepted the waiver and
deolined jurisdiction to the superior court. State v. R Wash, Anp, at

688.
This case was decided within a year of State v, Ramog. With thesa
cases, the Court of Appeals has created great disparity for what a juvenile

cotrt record must contain in order to prove a juvenile was filly informed of

all rights waived before he waived a declination hearing.

10

18/20



12-Aug-2010 12:28 PM USFS - Bellingham, WA 360-715-0804

2. The Court of Appeals’ decision may mislead other courts, Here,

instead of what was statutorily required to prove Mr. Saenz was fully
informed before he signed the stipulation and agreed order, the Court of
Appeals relied upon standard court forms and mere assertions by defense
eounsel, By so doing, the Court of Appeals ultitately redefined what is
necessary to support a prior sexious offense conviction that originated in
juvenile eourt.
R CONCLUSION

For the reasons set forth above, Mr. Saenz respectfully asks this Court

to review the Court of Appeals’ decision.

o)
Respectfully submitted this |2 3 day of F\U‘“\"\}‘a‘\ , 2010,
"_""- - i,
_— -
Tanes telle Canzater, WSBA# 34341

Attorndy for Appellant
Randy Doucet, WEBA# 24263
Co-Counsel for Appellant

i1

16/20



12-Aug-2010 12:28 PM USPS - Bellingham, WA 380-715-0804

17720

Jorge Bacnz, Already Sentenced Onoe, Now Paces Life in Prison Following New Ruling ... Page 1 of 2

Rueun) alonag Hilyshnvg

g B

Al ue for (ke )t sonsan and dining ik & moral

jf Ii%':{ffﬁié'"'

wntal ontall addhhs i Leg i ) Hup

0

At AL

ol s
_Nl ln-'rh::.‘{::: ='}

4

J. Tocnmotony Mm-S Panstmesn
TDP i Msrosatt W} Priszners
bl GO Emploveos Bure Excaye Whike
Og Dor't Lke Steve t.a Guard Flaya
BTORIES Ballmer § Vidaogames

W SHIOD MIAREA By Salet Munann

4 Gu. i Finnily Qead?

By Sl Harray By Lnusr Snatut
e Manay Uelmea Panistment
Health Dapt. Dead Man ain
Ehuls Dawn Parking Tickat
| Lidtle Girl's While Sahind the
Lemonude Stand Whael
©y Guleh Hunnun Sy Boial Honnon

Crime & Punishrment

Jorge Saenz, Already Sentenced Once, Now
Faces Life in Prison Following New Ruling on
Crime He Committed At 15

By Nina Bhapira. Wed , Jul, 14 2010 @ 1:46PM
Categaring: Crime & Punlahment

# ateant Ehara Lika
Jorge Arlel Snenz got a stff sontenca of §7 yoora after shanting
il rival gung member in tho back auteids ¢ Yakimn Vallep
hnrdwars stgve in 2008, {The vieim survived,) Yesterday,
bowivar, the state Court of Appaals anid that zentanse wis pot
good enough, The court ritlad tha the 2g-yeavnid should ba
Bubilact to U knprisonment undar the atate's thren-ate{lna Jav,
in prrt heaause of o arlms he commritted whan bewes st 15,

Snane was known an *Sponly” in the Yaldme Valley gong seone (sae plotura of vaeest arvast
aliova uird this wool®s covor story on the valley), nasording to aourt dasuments, In zaoy,
he wi charged with multiple arlnos, ineluding thean ettty of secand degren assault, ano
of tha lowest-lyvel ¢rlmz thar counts os & “strike.™ [t does a0, however, anly ifa defotdant
I an atinit or treated ea such by tha justice system.

And hercln lles the sticky polit i s Suanz cany, ‘The young man agoeed to have the zoo
chorgas haard by Lewds County Superior Court sather than the locel juvenile court. Ho
avan declined to have o hearlng on the matter, Wlhy? His Belllnghem publfe defaadar,
Tanesha Canzater, tolls Swattle Waakly sha dagen't know, But she questions whather he
kmew whitt b was dolrg.

"Yom'ra tafling aheut n child,” s anys, "Could he ranlly have undarstood the sovarity of
that®

The Yoldin Superior Court judge who haard Sasnz' mesk racent onge nlso axpressed
vesorvations in the face of o requost fram prasanutors bo apply the three-atriles lw, Judge
Michael Schwal: doulingd 1o do so, noting that there wers Insuificlont court racosds
extablishing why Smns's casn wae movad to an adult court,

Dut the appeals court cited romarks fiotn Saans's attotriey st the time, who enid that he
hed disgugged the tmpleationa of the teve with his diunat.

4
kA ;}@ In Bazaball

BY doieb Hanran

1oL, Cerm stunlkomant [ usvan | Businmc AW
5 (| tanchets Liasd i Y A ek A
] Settn Fight Qvar kA Glassmates.com
oy gy )

'

http//blogs.seattleweekly com/dailyweekly/2010/074 orge_ssenz,_already gentenced.php

Crire a fundshost i Munoy
Mnn Admita to Tie Uallest
% wiCnrpoe, Ganas in gentihy
M Gonise Murder
By Gnloh Hanman By Calull Hannan
W] Toraer Seaedng A Facantrackce
Thu Womt Hittar Elona Kagan Yo

Vate With Hor
Vagine

Bi Cnleels Mabwvin

Most F’opulaf Stories

{ Vinwad i Cammaniag  Racant

Rormand Howell Acenned of Murdaring Woman, Admitn
to Having Bnx With Her Garpas

Dniratar Wallon Ascused of Haeking Rosmmnte With
Machott Ovar Dirty Dithog

. Jumas Landie Runa Qvar Wi Wik Tractar, Shoots At
| Cops

fary Sturdovant Admity to Killng Wifo's New
Bayieisad, Says "It Folit Fusking Awesoma"

Slanup lnrfrcllllull'. newh lnfa & moml
antar amatl

81212010



12-Aug-2010 12:28 PM USRS - Bellingham, WA 360-715-0804 18720

Jorge Saenz, Already Sentenced Once, Now Faces Life in Prison Following New Ruling ... Page 2 of 2
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YAKIMA, Wash. — A Sunnyside man already serving 47 yeats In prison for a 2008 gang shooting should have
been sentenced to life in prison as a three-strikes offender, an appeals court ruled Toeaday,

The ruling by the Division 111 Court of Appeals in Spokane was not only a huge blow for defendant Jorge Saenz,
24, but also set precedent on the crusial question of whather Saenz's first strike in 2001, when he was 15,
properly counted against him,

" Suenz's altormey, Tanesha Canzater of Bellingham, vowed to appeal, Canzater predicted the high court would step
in for a gloser look.

"The Court of Appeals missed the mark on this one," she said, adding of her client, "His lifz is pretty much over.
We're not going to let this go."

Saenz was sentenced in 2008 to 47 years in prison for a drive-by shooting outside a Sunnyside Ace Hardware.
store that left a 14-year-old gang rival with a .40.caliber bullet permanently lodged in hig back.

The attack was Saenz’s third serious assault in seven years. He was previously convicted of a gang-related

stabbing in Yakima in 2003 and of second-degree assault for instigating a riot whily in custody in Lawis County
in 2000.

hitpe/fwww.yakima-hersld.com/stories/2010/7/1 3!appeals—court—sa;fs-gangsterushouid-get-i... 8/1212010
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Despite his record, Saenz escaped a three-strikes sentence after Yakima County Supetior Court Judge Michee]
Schwab ruled that Saenz's Lewis County sonviction — he was 15 but entered a plea deal as an adult -- had
troubling dus process issues because of his age at the time.

But the appeals sourt said the revord clearly reflected that Saenz had waived his rights to be tried as a juvenile in
the Lewis County case and that he knew his conviction there counted as a strike offense.

Quotitg transeripts in the case, the court noted that Sasnz's defense attorney told a Lawis County judge that his
client "understands what the implivations are of having this moved to the adult aourt, but that is his desire at this
time."

Saenz's decision to waive his rights as « juvenile apparently stemmed from a plea apreement, Cowst records show

Lewis County prosecutors dismissed multiple charges for Saenz's guilty plea to a single charge of second-degree
assault. .

"Me waived that process, and there's nothing else to indicats 4 constitutional dilemma," said Yakima County
deputy prosecutor Kevin Eilmes, who appealed Schwab's decision,

But Canzater, Saenz's appeal attorney, questioned the appeals court's wisdom in averruling Schwab's misgivings
about the Lewis County case and whether a 15-year-old can really understand the long-term effact of pleading to
a strike offense,

"He was 2 child at the time," she said. "I really doubt he undersiood how his plea (in Lewis County) could come
back to haunt him."

Statewide, more than 200 repeat offenders have bean sentenced to lifs sinee Washington state voters pussed the
country's first three-gtrikes law in 1993,

Updated figures were not immediately avatlable, but at least 10 of those cases originated in Yakima County.

* Chris Bristol can be reached ar 509-577-7748 or christol@yakimaherald.com.
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Posted by Havoo88 at 07/14/10 12:17AM Post [D#: #37672

A riot, stabbing, and & shooting.... Life seems a very just reward for this young man.
Maybe he ean help his “bro's" see the srror of their ways, nah just wishfuull thinking.

Raepott Vialati
Posted by otraves at 07/14/10 02:05AM Post IDH: #37674

Wow, this guy is bad news all around... three strikes at such a young age ...wonder how many other erimes he
committed they're not telling us about? A good candidats for the needle, ar yope.

Report Viplation
Posted by Quixotic Purgyit at 07/14/10 03:01AM Post ID¥: £37676

httpe/Awww.yakima-herald com/stories/2010/7/13/appeals-court-says-gangster-should-get-L.. 8/12/2010



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, No. 27683-0-111
)
Respondent and )
Cross-Appellant, } Division Three
)
v, )
) PUBLISHED OPINION
JORGE ARIEL SAENZ, )
)
Appellant, )
)

Kulik, C.J. — A jury found Jorge Saenz guilty of two counts of first degree assault
and one count of unlawful possession of a firearm. Mr. Saenz appeals, asserting that
evidence of gang affiliation and witness intimidation should not have been allowed under
ER 404(b). He also asserts the State presented insufficient evidence to support his
convictions. The State cross-appeals, contending the trial court erred by not sentencing
Mr. Saenz under the Persistent Offender Accountability Act (POAA), RCW 9.94A.555,
We conclude sufficient evidence supports the convictions, and we affirm the convictions.

We reverse the trial court’s conclusion that the POAA did not apply. Here, unlike State
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v. Knippling, 166 Wn.2d 93, 206 P.3d 332 (2009), Mr, Saenz agreed to declination and
waived in writing his right to a hearing. We, thus, accord his prior conviction the same
status as any other prior conviction for a most serious offense.

FACTS

During the evening of January 10, 2008, Jorge Saenz and Pedro Godinez began
arguing in the Walmart in Sunnyside, Washington. Brandon Gonyier observed the
interaction. Mr. Godinez is Mr, Gonyier’s nephew. Both were 15 years old at the time
of the altercation. Mr. Godinez and Mr. Gonyier belonged to a gang known as the Lower
Valley Locos. Mr, Saenz was a known member of the rival gang, the Bell Garden Locos
(BGLs). Mr. Gonyier testified that Mr. Saenz threatened Mr. Gonyier and Mr. Godinez
and told them they better watch their backs.

Mr. Godinez and Mr. Gonyier left Walmart and headed toward Mr. Gonyier’s
house. They drove through a parking lot. When Mr, Godinez and Mr. Gonyier were in
front of Ace Hardware, a Dodge Dakota pickup truck pulled into the parking lot. A man,
later identified as Mr. Saenz, got out of the front passenger side of the pickup. Mr.
Gonyier testified that he heard a voice yell “BGL,” and that he recognized the voice as
Mr. Saenz’s voice, Report of Proceedings (RP) at 86. Mr. Saenz started firing a gun at

Mr. Godinez and Mr. Gonyier. Mr. Saenz shot Mr. Godinez in the back. Mr. Gonyier
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tried to enter the Ace Hardware store, but he fell and hit his head on the glass door,
shattering the glass. Mr. Gonyier and Mr. Godinez entered the Ace Hardware to avoid
getting shot. Mr, Gonyier identified Mr. Saenz as the man from the Walmart altercation
as well as the shooter in the Ace Hardware parking lot.

A few days later, a Sunnyside police officer received a telephone call from a
woman who stated that when she went to visit her son at her sister’s house, she overheard
David Guillen bragging about the shooting, This caller stated that she had the gun used
in the shooting. She delivered the gun to the police.

Mr. Guillen accepted a deal in exchange for his testimony against Mr. Saenz. Mr.
Guillen testified that Mr. Saenz called him for a ride. Mr. Guillen picked up Mr. Saenz in
the Walmart parking lot in his Dodge Dakota pickup truck. Mr. Guillen stated that Mr.
Saenz saw two people walking, and he told Mr. Guillen to go toward them so Mr. Saenz
could hit them up.! Mr. Guillen drove into the parking lot by Ace Hardware, and Mr.
Saenz got out of the vehicle and started shooting at the two people—Mr. Godinez and
Mr. Gonyier.

The State charged Mr, Saenz with two counts of first degree assault and one count

of unlawfu! possession of a firearm. During pretrial motions, the State sought the

! “Hit them up” is street language “to ask them who are you or where are you
from.” RP at 487.
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admission of evidence of Mr, Saenz’s gang affiliation under ER 404(b). The court found
that three detectives had specific knowledge of language, formation, affiliation, and
overall gang structure. The trial court allowed the detectives to testify regarding gangs
and gang activity to show proof of motive, opportunity, intent, preparation, plan,
knowledge, identity, and absence of mistake or accident.

The State also sought the admission of evidence of witness intimidation within the
jail under ER 404(b). The trial court found that both Mr. Saenz and Mr. Guillen were
arrested and placed in the Yakima County jail. Sometime between January 2008 and
July 2008, Mr. Saenz sent messages to Mr. Guillen telling Mr. Guillen to take the blame
for the alleged crimes because he would serve less time than Mr, Saenz. Mr. Saenz also
indicated that Mr., Guillen and his family would be harmed if Mr. Guillen did not take the
blame for the alleged crimes.

In June 2008, Mr. Guillen was assaulted by a group of inmates who indicated they
were sending a message to him. Mr. Saenz did not directly participate in the assault, and
his name was not mentioned in connection with the message. Mr. Guillen testified that
he assumed Mr. Saenz sent the message. The trial court allowed the evidence regarding

witness intimidation to show guilty knowledge by Mr. Saenz of the alleged crimes and

participation in those crimes.
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A jury convicted Mr, Saenz of two counts of first degree assault and one count of
unlawful possession of a firearm. The State asserted that Mr. Saenz was a petsistent
offender and should be sentenced to life in prison without the possibility of parole. The
trial court disagreed, entering the following findings of fact: Mr. Saenz was convicted of
two counts of second degree assault with a deadly weapon on December 3, 2003. Mr.
Saenz was 18 years old at the time he committed the assaults. Mr. Saenz was charged
with multiple crimes, including three counts of second degree assault in the Lewis County
Juvenile Court on February 3, 2001, when Mr. Saenz was 15 years old.

Mr, Saenz signed an agreed stipulation declining juvenile jurisdiction and
specifically waived the requirement of a declination hearing, He also expressly waived
his right to a hearing within 14 days in a colloquy with the court, Mr. Saenz was
represented by counsel at all times and discussed declination with his counsel. A Lewis
County commissioner approved the stipulation, but did not make any findings regarding
declination of juvenile court jurisdiction or the waiver of juvenile jurisdiction signed by
Mr. Saenz. Mr. Saenz pleaded guilty to second degree assault and custodial assault in
Lewis County Superior Court.

The trial court concluded that Mr, Saenz’s Lewis County conviction did not

qualify as a most serious offense for purposes of the POAA because there was no express
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waiver of juvenile court jurisdiction by Mr. Saenz, and there were no express findings by
the juvenile court regarding waiver of the juvenile court’s jurisdiction. Because the trial
court concluded that the Lewis County conviction did not qualify under the POAA, Mr,
Saenz was sentenced to a total of 441 months’ confinement.

Mr. Saenz appeals, asserting the trial court erred by allowing the State to present
evidence of gang affiliation and witness intimidation, The State cross-appeals, asserting
the trial court erred by denying its motion to sentence Mr. Saenz as a persistent offender.

ANALYSIS

ER 404(b). Mr, Sacnz asserts that the trial court erred by admitting evidence of
gang affiliation and witness intimidation. Washington courts have repeatedly held that
gang affiliation evidence is admissible as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident. See State v.
Yarbrough, 151 Wn. App. 66, 210 P.3d 1029 (2009); State v. Boot, 89 Wn. App. 780,
950 P.2d 964 (1998); State v. Campbell, 78 Wn. App. 813, 901 P.2d 1050 (1995).

The decision to admit evidence under ER 404(b) is reviewed for an abuse of
discretion. Stafe v. Stenson, 132 Wn.2d 668, 701, 940 P.2d 1239 (1997). The trial court
abuses its discretion if its decision is based on manifestly unreasonable or untenable

grounds. State v. Stein, 140 Wn. App. 43, 65, 165 P.3d 16 (2007).
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Relevant evidence is “evidence having any tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.” ER 401. Relevant evidence is
admissible; irrelevant evidence is not admissible. ER 402.

Relevant evidence may be excluded if its probative value is substantially
outweighed by its prejudicial effect, ER 403. Evidence of prior bad acts is not
admissible to show that the person acted in conformity on a particular occasion, but is
admissible for other purposes such as “motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.” ER 404(b). Before a court
admits such evidence it must

(1) find by a preponderance of the evidence that the misconduct occurred,

(2) identify the purpose for which the evidence is sought to be introduced,

(3) determine whether the evidence is relevant to prove an element of the

crime charged, and (4) weigh the probative value against the prejudicial

effect.

Yarbrough, 151 Wn. App. at 81-82.

Here, the State sought to admit evidence that Mr. Saenz was a gang member to

show motive, intent, opportunity, and res gestae. At trial, defense counsel did not object

to admission of gang evidence for these purposes. Instead, counse! expressed concern

that he did not want the evidence presented to turn into bad character evidence based on
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Mr. Saenz’s gang membership. The prosecutor agreed, stating that he did not plan to
elicit character evidence to show conformity therewith, and that he actually believed that
kind of evidence would weaken its case against Mr. Saenz.

The trial court found that the State established by a preponderance of the evidence
that Mr. Saenz was a gang member, his street name was Spooky, he associated with other
gang members who displayed certain colors and signs of their membership in a gang, and
that the State sought to introduce this evidence to establish motive, intent, opportunity,
and res gestae for the charged crimes. The trial court carefully weighed whether the
evidence was relevant to prove an element of the crime charged and determined that the
gang evidence was relevant to show whether the shooting was intentional or accidental.
The trial court weighed the probative value against the prejudicial effect of admitting
gang evidence and concluded that the probative value was much greater than the
prejudicial impact. The trial court did not abuse its discretion by admitting the gang
evidence.

Similarly, the trial court did not err by admitting evidence of witness intimidation.
The trial court heard testimony from five people regarding jailhouse communication and
the assault on Mr. Guillen. The communication challenged involved Mr, Saenz using

sign language between tanks to threaten Mr, Guillen into taking the blame for the crime.
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Subsequently, Mr, Guillen was assaulted and told that “word was sent over.”
RP at 592, Mr. Guillen testified that he assumed the word was sent over by Mr. Saenz,
The trial court found that both the communication and the assault occurred. The
trial court admitted the evidence to show Mr. Saenz’s knowledge. The court found the
evidence was an admission relevant to prove the crime charged. The trial court again
weighed the probative value against the prejudicial effect of admitting this evidence, and
ultimately concluded that the evidence had “exireme probative value” which outweighed
the potential prejudice. RP at 566.
The trial court properly admitied both the gang evidence and the evidence of
witness intimidation.

Sufficient Evidence. The test for sufficiency of the evidence is whether, when all

reasonable infercnces are drawn in favor of the State, any rational trier of fact could find
guilt beyond a reasonable doubt. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068
(1992). When an appellant asserts insufficient evidence, he or she admits the truth of the
State’s evidence, as well as all reasonable inferences that can be drawn from that
evidence. 7d. Credibility determinations are for the trier of fact and are not subject to
review. State v. Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990).

Mr, Saenz was convicted of two counts of first degree assault with a deadly
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weapon and one count of unlawful possession of a firearm. Mr. Saenz asserts the State
presented insufficient evidence to support his convictions. Defense counsel asserts
insufficient evidence for all three of Mr. Saenz’s convictions but fails to provide any
argument regarding the unlawful possession of a firearm conviction. Therefore, we do
not address the unlawful possession of a firearm conviction.

To prove first degree assault, the State must prove beyond a reasonable doubt that
the defendant, “with intent to inflict great bodily harm: (a) Assaults another with a
firearm or any deadly weapon or by any force or means likely to produce great bodily
harm or death.” RCW 9A.36.011(1). “Great bodily harm” is defined as “bodily injury
which creates a probability of death, or which causes significant serious permanent
disfigurement, or which causes a significant permanent loss or impairment of the function
of any bodily part or organ.” RCW 9A.04.110(4)(c).

Here, Mr. Gonyier testified that he was with Mr. Godinez, and that he observed
the interaction between Mr. Godinez and Mr. Saenz in the Walmart. Mr. Gonyier
testified that Mr. Saenz shot at him. Mr, Gonyier identified Mr, Saenz as the person who
spoke with Mr. Godinez, as well as the person who shot at him. Mr. Gonyier testified
that Mr. Saenz got out of the front passenger side of the vehicle.

Mr, Guillen testified that he entered into a plea agreement in exchange for

10
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testifying against Mr, Saenz. Mr. Guillen picked up Mr. Saenz at the Walmart parking
lot. Mr. Guillen testified that Mr. Saenz saw two people walking and told Mr. Guillen to
drive toward the people so Mr. Saenz could hit them up. Mr. Guillen pulled into the
parking lot, and Mr. Saenz got out of the truck before Mr. Guillen could park it. Mr.
Guillen remembered hearing gunshots from beside his truck. When asked if there was
any doubt in his mind that Mr, Saenz was the shooter, Mr. Guillen replied, “No.” RP at
490,

Credibility determinations are for the trier of fact. Based on the testimony of Mr.
Godinez, Mr, Gonyier, and Mr. Guillen, a rational juror could find that Mr. Saenz
intended to inflict great bodily harm and that he assaulted another with a firearm. The
State presented sufficient evidence to convict Mr. Saenz of two counts of first degree
assault with a deadly weapon.

Persistent Offender. The State asserts the trial court erred by not sentencing Mr.

Saenz under the POAA. The trial court declined to sentence Mr. Saenz under the POAA
because the court was not satisfied that his criminal history contained two prior
convictions of most serious offenses.

“| A] persistent offender shall be sentenced to a term of total confinement for life

without the possibility of release.” RCW 9.94A.570. A “persistent offender” is defined

11
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as an offender who:
(a)(i) Has been convicted in this state of any felony considered a
most serious offense; and
(ii) Has, before the commission of the offense under (a) of this
subsection, been convicted as an offender on at least two separate occasions
... of felonies , . . considered most serious offenses.
Former RCW 9.94A.030(32) (2006).

“Most serious offense” is defined as any class A felony, as well as second degree
assault, Former RCW 9.94A.030(28). Mr. Saenz was convicted of second degree
assault, a most serious offense, committed on August 30, 2003. Neither party contests
that this conviction is considered one strike under the POAA.

An “offender” is

a person who has committed a felony established by state law and is

eighteen years of age or older or is less than eighteen years of age but

whose case is under superior court jurisdiction under RCW 13.04.030 or

has been transferred by the appropriate juvenile court to a criminal court

pursuant to RCW 13.40.110,
Former RCW 9.94A.030(30).

The juvenile court has jurisdiction over all offenders under the age of 18, with a
few exceptions. RCW 13.04.030. The juvenile court must held a declination hearing if
the respondent is 15, 16, or 17 years of age and is charged with a class A felony. A party

can waive his or her right to a declination hearing. Former RCW 13.40.110(1)(a) (1997).

12
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Following a declination hearing, the court is required to make written findings supported
by relevant facts and opinions produced at the hearing. Former RCW 13.40.110(3).

On December 29, 2000, Mr. Saenz committed second degree assault. At that time,
he was 15 years old. The Lewis County Prosecutor’s Office filed a motion for
declination of juvenile court jurisdiction. Mr. Saenz signed an agreed stipulation
transferring the case to the Lewis County Superior Court and declining juvenile court
jurisdiction. A Lewis County commissioner approved the stipulation and transfer but did
not make any findings regarding declination of the juvenile court’s jurisdiction or the
waiver by Mr. Saenz of juvenile court jurisdiction. Mr. Saenz pleaded guilty to second
degree assault in Lewis County Superior Court.

RCW 13.40.140(9) states, “[w]aiver of any right which a juvenile has under this
chapter must be an express waiver intelligently made by the juvenile afier the juvenile has
been fully informed of the right being waived.”

The State bears the burden of showing the predicate offenses qualify as strikes
under the POAA by a preponderance of the evidence. In re Pers. Restraint of
Cadwallader, 155 Wn.2d 867, 876, 123 P.3d 456 (2005).

The trial court concluded that the second degree assault conviction out of Lewis

County did not qualify as a most serious offense under the POAA because there was no

13
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record of either a valid express waiver of juvenile court jurisdiction by Mr. Saenz or any
express findings by the court regarding waiver of juvenile court jurisdiction and remand
to adult court.

Relying on Knippling, the trial court concluded that Mr. Saenz’s second degree
assault conviction from Lewis County was not a most serious offense. In Knippling, Mr.
Knippling, a juvenile, was originally charged with first degree robbery, for which the
superior court had automatic jurisdiction. Knippling, 166 Wn.2d at 97. Afier plea
negotiations, the first degree robbery charge was reduced to a second degree robbery
charge. This meant that the juvenile court should have had jurisdiction over Mr,
Knippling. However, the superior court did not remand the case to juvenile court. Mr.
Knippling asserted that this conviction should not count as a strike because there was
nothing in the court record showing that the juvenile court declined jurisdiction. Mr.
Knippling’s conviction was evidenced solely by a judgment and sentence which indicated
he was a juvenile but did not explain why the superior court had jurisdiction such that the
conviction should count as a strike under the POAA. Id. at 97-98.

The Knippling court concluded that in order to classify Mr. Knippling as an
offender, the State was required to show that Mr. Knippling was convicted of an

automatic decline charge or that the juvenile court declined jurisdiction. Id. at 101.

14
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There was no record of the declination hearing; therefore, the trial court concluded that
Mr.l Knippling’s conviction was not a strike for purposes of the POAA. Id. at 102,

Here, in contrast to Knippling, there is documentation beyond merely the judgment
and sentence. The record contains a stipulation and agreed order declining jurisdiction
and remanding to superior court. After consultation with counsel, Mr, Saenz stipulated to
a waiver of the declination hearing required under RCW 13.40.110, Defense counsel
stated, “Mr. Saenz and I had two conversations, one at length here, and two this
afternoon. I believe that he understands what the implications are of having this moved
to the adult court, but that is his desire at this time.” Clerk’s Papers at 116. Mr. Saenz
also signed a guilty plea, which contained a paragraph stating that his offense was a most
serious offense and if he committed two other most serious offenses, he would be
sentenced to life in prison without the possibility of parole. Furthermore, in his guilty
plea, Mr. Saenz checked the box that said his lawyer had read him the entire guilty plea
and he understood it in full.

Here, the juvenile court did not err by failing to enter findings regarding the
declination hearing because Mr. Saenz waived the hearing. The State has the burden to
show that Mr. Saenz’s waiver was express and intelligent after being fully informed of

the right being waived. The record supports that the waiver was knowing and intelligent.

15
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We reverse the trial court’s conclusion that the POAA did not apply and remand

for resentencing consistent with our opinion. We affirm the assault and firearm

convictions.

Kulik, C.J.
WE CONCUR:
Sweeney, J. Korsmo, J.

16
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