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Appellants.

Pursuant to the Court’s permission dated March 24, 2011, the Appellants
supplement their Reply Brief dated July 13, 2010, filed in the Court of Appeals.
This Supplement is due April 25, 2011.

The questions certified to this Court are:

1. Does the State have criminal jurisdiction over tribal members
selling unstamped cigarettes from a store located on tribal trust land that is not
within the borders of a reservation?

2. Are the Appellants exempt from collecting State cigarette taxes as
“Indian retailers” under RCW 82.24.295(1)?

Defendants-Appellants incorporate all earlier memoranda regarding these

issues.



Appellants’ additional authority amplifies on federal P.L. 280 that
Washington has partially adopted in RCW 37.12.010 and 37.12.021, since the
original brief has been filed; supplement pages 6 through 10 of the Reply Brief.

The Tribal Law and Order Act of 2010 (TLOA) PL 111-211 (HR 725),
124 Stat 2258 was passed on July 29, 2010. Section 221 of the Act, (124 Stat
2272) amends the part of P.L. 280 included in 18 U.S.C. § 1162. It allows an
Indian tribe, with consent of the U.S. Attorney General, to have concurrent
jurisdiction with “state, tribal and local governments that “enter into cooperative
agreements to improve criminal law enforcement in Indian Country.”

Public Law 83-280 ch. 505, 67 Stat 588, August 15, 1953, added Sections
18 US.C. § 1162 and 28 U.S.C. § 1360 to the federal law. Later, 280 was
amended by the Indian Civil Rights Act of 1968, codified as 25 U.S.C. § 1321-26,
Pub.L 90-284 Title IV § 401, April 11, 1968, 82 Stat 78. The amendment allowed
states to assume partial jurisdiction of law on only certain subjects. 25 U.S.C. §
1323. Retrocession from jurisdiction was allowed. See Cohen’s “Handbook of
Federal Indian Law, 2005 Ed.” § 6.04[3][b], Nell Jessup Newton, et al., editors
Lexis Nexis. The 2010 amendment to 18 U.S.C. § 1167(a) allow tribes to request
the United States to “accept concurrent jurisdiction within Indian Country.”
Indian Country is unchanged and defined in 18 U.S.C. § 1151, The undated and

not yet official Department of Justice proposed rule, A.G. Order No. RIN 1105-



1105-AB38, 28 CFR Part 50 is attached for better illustration of the changes. It
summarizes the changes to P.L. 280. It has been circulated at a seminar on
TLOA. The new law still allows a retrocession by a tribe under Public Law 280
as described in 25 U.S.C. § 1323 but now allows criminal jurisdiction to be
transferred entirely to the Federal Government.

The new law will facilitate efficiency and effectiveness of the justice
system in Indian country. The Act, effective July 29, 2010, added a new section
(d) to 18 U.S.C. § 1167 stating:

Notwithstanding subsection (c), at the request of an Indian tribe, and

after consultation with and consent by the Attorney General - -

(1) Sections 1152 and 1153 shall apply in the areas of the Indian
country of the Indian tribe; and

(2) Jurisdiction over those areas shall be concurrent among the Federal
Government, State governments, and, where applicable, tribal
governments.

Therefore, this part of Public Law 280 is now changed. The importance to
this case is that in the future, depending on subsequent agreements, the federal
government may have exclusive authority over trust lands. Also, state criminal
authority may be expanded.

The alleged offenses in this case occurred on July 28, 2008, so the new
federal law does not affect the outcome of this case as it is not retroactive. It is

included here however as the reason of broad public import, codified in RCW

2.06.030(d), may be of less importance since the federal law that could change



280 jurisdiction. It is urged by Appellants, however, that the arguments of
Appellants applying state definitions could result in a conundrum of application
of changes if federal and state law is not harmonized to include off-reservation
trust land. 18 U.S.C. § 1151(c).

This retrocession procedure requires both state and tribe approval. The
Act also allows sentencing in tribal courts to be increased to three (3) years
instead of one (1) year and that tribal judges be licensed attorneys, Section 304,
124 Stat 2279, 80, amending 25 U.S.C. § 1302(b), (c) and (d). Section 304(c) of
the Tribal Law and Order Act of 2010, Pub.LL 111-211, Title IT § 234(c), July 29,
2010, 124 Stat 2279, 2281.

Two Court of Appeals decisions decided after briefs were filed in this case
amplify the retrocession of state jurisdiction of the Quinault Tribe allowed by
RCW 37.12.021 and 25 U.S.C. § 1323. State v. Yallup, 248 P.3d 1095 (Div. III
2011) allowed a state prosecution of a Yakama tribal member for driving
delinquencies when he drove his car into a canal on the Yakama Reservation.
The court held that the driving delinquency was within the eight specific
jurisdictional areas allowing state prosecutions. RCW 37.12.010(8). State v.
Pink, 144 Wash.App 945, 185 P.3d 634 (2008) charging a tribal member on a
firearm offense on a state highway running through the reservation was

distinguished on the basis that the State did not have jurisdiction to prosecute the



Quinault tribal member as the offense was not in the specified eight jurisdictional
areas.

State v. Abrahamson, 157 Wash.App 672, 674, 238 P.3d 533 (Div.I 2010)
a driving under the influence by a Spokane tribal member driving on the Tulalip
Indian Reservation sustained a state conviction as the eight specific areas of law
giving state jurisdiction included highways on the reservation. RCW
37.12.010(8). This case reviews the Public Law 280 application in the State of
Washington including the retrocession statute. RCW 37.12.021.

A third case, State v. Jim, 156 Wash.App 39, 230 P.3d 1080 (Div. III
2010) held that a Yakama Indian fishing off the reservation at an access site could
not be prosecuted by the State. The fishing was at a place in Klickitat County that
was a replacement for replacing other Indian fishing grounds protected by treaty.
The Court held that a tribal member could not be prosecuted by the State even
though the site was off-reservation. This case is similar to the Comenout’s as
here, the land in question is in trust and replaced what was trust land on the
Quinault Reservation.

Since Ex Parte Van Moore, 221 Fed 954, 963 (D.C.S.D. 1915) to date,
trust land outside the reservation is not within a state’s criminal jurisdiction. This

has always been the law regarding this issue. No case authority or act of



Congress has changed this ruling. Accordingly, the Comenout case must be

dismissed.

DATED this 21* day of April, 2011.
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AARON L. LOWE, #15120
Attorney for Appellants
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L BROWN, #24181
Attorney for Appellants




CERTIFICATE OF SERVICE

This is to certify that a copy of the Appellants’ Supplemental Brief was
served on Counsel for Respondent by hand delivery addressed as follows:

Kathleen Proctor

Tom Moore

Pierce County Prosecuting Attorney -
County-City Building

930 Tacoma Avenue S., Rm, 946
Tacoma, WA 98402-2171

AL
DATED this /S day of April, 2011,
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RANDAL BROWN
Attorney for Appellants




BILLING CODE: 4410

DEPARTMENT OF JUSTICE
Office of the Attorney Generai '
28 CFR Part 50
Docket No. OAG 142; AG Order No. -
RIN 1165-1105-AB38 '
Assumpﬁon of Concurrent Féderal Criminal Jurisdiction -
In Certaln Areas of Indian Country °
AGENCY Department of Justice.
ACTION: Pmposed rule with requcst for comments
. SUMMARY: This rule proposes to estabhsh the procedures for an Indian tribe that is subJect 10
| Public Law 280 (18 U.S.C. 1162(a)) to request that the United States accept concurrent criminal -
jurisdictioﬁ within _the tribe’s Indian (l:ountry, 'andA for the Aﬁoﬁey General to decilde. whéther to
consent to such arequest.
DATES: Written corﬁrﬁents must be postmarked and electronic.: comments must be subﬁlitted on
or before [Iﬁsert date 60 days after date of publication in the F edgral Register]. Commenters .
should be aware that the electronic Federal Doéket Management Systéfn will not accept
comments éﬁer Midnight Eastern Time on the last day of the corment period.
ADDRESSiES‘: Comments may be mailed to M., fracy Toulou, Director, Office of Tribal
Jusﬁce, Dap,émh?nt of Justice, 950 Pennsylvania Avenue, NW, Room 2310, Washington, DC
. 20530. To ensure proper handlihg, please reference OAG Docket No. 142 on your
correspondénce. You rﬁay submit comments electronically or view an electronic versioﬁ of this

proposed rule with request for comments at http://www.regulations. gOV.




FOR FURTHER INFORMATION, CONTACT: Mz, Tracy Toulou, Director, Office of
-Tribatl Justice, Depa@ent of Justice, at (202) 514-5 994 (not a toll-free numbef).
SUPPLEMENTARY INFORMATION: |
| : Poszfz'.ngof Public Gon'.zme'm‘s. Pleasé note that all comments received are considered paﬁ

of the public record and made available for public inspection online at

http://www.regulations.gov. Such information includes personal identifying informatién (such
as your namé, address, etc.) voluntarily submitted by the commenter. | |
You are not required to submit personal identifying information in order to comment on
thié rule. Nevertheles.s:if you still want to submit j)ersonal identifying informatioﬁ (such as your
namé, addre'sé, ete.) as part of your comment, bﬁt do not want it to be posted online, you must
'includé the phrase “RERS ONAL IDENTIFYING INFORMATION in the first pa:régraph of
your conlmnent.' You also r'nust‘locate all the .personal identifyiﬁé information you do not want
posted online in the ﬁrglt"paragraph of yoﬁr comﬁxeﬁt and identify what information you want
rédallcted.. | '
if you want td submit confidential business infofniation as part of your comment but do
not want it to be posted online, you must include the phrase “CONFIDENTIAL BUSINESS
INFORMATIO ” in the first paragraph of your comment. You also must f?onu'henﬂy identify
confidential business information to be redaéted vvxthm the comment. If a comment has so much
" confidential business information'thét it cannot be effectively redacted, all or part of ‘Athat '

comment may not be posted on ‘http-://Www,regulations. gov.

Personal identifying information and confidential business information identified and '

located as set forth above will be placed in the agency’s public docket file, but not posted online. .
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If you Wis'h.5t0 ?nspect the agency’s public dbckgt file in pérson by appointment, please see the
"For Further Information Contact" paragraph. |
| Thé ireason the Department is reqﬁesting electronic comments befoné Midnight Eastern
Time on the day tile comment period closes is that the inter—agency Regulations. goy/F ederal |
Docket Maﬁagement-.Sys_terﬁ (FDMS), which receives elgcﬁrom’c comments, terminates the
public’s ability to submit comments at Mnghtlén the day the cornment period closegs— i
Commenters in tlme Zones other than Eastem may want to take this fact into account SO thaf thén
| electronic comments can be recewed The constramts tmposed by the Regulatlons gov/FDMS
system donot apply to U.S. postal comments, which will be considered as timely ﬁled if they are |
postmarked before Midnight on the day the commént period closes.
DISCUSSION |
For more than two centuries, the Federal Government has recognized Indian tribes as -
domestic sovereigns that have unique government-to-government relationships with the Umted
States. Congress has broad authonty to legislate with respect to Indlan tribes, however, and has
exercised this authority to estabhsh a complex JIll'lSdICthl’lal scheme for crimes committed in
Indian céuﬁtry. (Th§ term “Indian lcoilntry,” defined in 18 U.S.C. 1151, includes, amtmg other -
things, land within Indian reservations.) Criminal juﬁsdicﬁcn 1n Indian country typically
c'lependsv ;m several factors, Iincluding the nature of the crime; Whether fh'é alleged offender, the
victim, or both are Indian; and Whether atreaty, Federal statute, executive order, or judicial
vdecisi.on has conferred jurisdiction on a particﬁlar government
Here, three Federal statutes dre partlcularly relevant: the General Crimes Act (also
known as the Indian Country Cnmes Act) 18 U.S.C. 1152; the Major Crimes Act, 18 U.S.C.

1153; and Public Law 280, P.L. 83-280, 67 Stat. 588 (1953), codz’ﬁed in part at 18 U.S.C. 1162.
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Under the General Crimes and Major Crimes Acts, which apply to fno‘st of Indlan country, .
.JunsdJo‘uon to prosecute most crlmes in Indian country rests with the F ederal Govemment the
tribal govemment or both conourrently State criminal jurisdiction in Indian country is generally .
limited to crimes committed by non-Indians against non-Indian victims, as well as victimless
crimes committed by nonA—.Indians.. |

But there is an important exception to ;chis genefal fu}é: In certain areas of Iﬁdian
country, Public Law 280 renders th'é General Crinqés and Major Crimes Acts inapplicable andA
1nstead gives the States jurisdiction over crimes comzmtted by or against Inchans Speolﬁcally, :
Public Law’ 280 S cmmmal—;unsdlctlon provision, 18 U.S.C. 1162, apphes n parts of Alaska,
~ California, Minnesota, Nebraska, -\Oregon, gnd' Wisconsin. (Sec_‘mqn 1162(a) expressly eXempts
some afeas of Indian couﬁtry in these States, such as the Red Lake Re’éervation in Minnesota and
the Warm Springs Reservation‘ in Oregon, and some of thése States have formally retroceded
ju.risdicti‘onoVer é@hef reéervations.) In the areas of Indian country éovered bsf section 1162, tﬁe
Federal Gox;/ei'nment can prgsecﬁte violations of general Fede;ral (I:rifninal stamtés that apply
nationwide, such as Federal narcbtics laws, but typically cannot prosecute violent crimes s’ﬁch as
murder, assault with a dangerous weapon, or felony child abuse.

The Tribal Law and Order Act of 2010

The Tribal Law and Order Act 6£2010 (TLOA) was enacted on july 29; 2010, as Title II
6f Public Law 1'1 1-211. The purpése of fhe 'TL'OA isto help the f‘ed'eral Gox'zernment and tribal
governments better address the ‘unique public-safety ohallenges that confront tribal cormnumnes :
Section 221 of TLOA permits an Indlan tribe to request that the United States accept corcurrent
jurisdiction to prosecute Vlolatlons of the General Crlmes Act and. the MaJ or Crimes Act within .

that tribe’s Indian country. This jurisdicﬁon will be concurrent among the Federal Government,




the State government and (Where applicable) the tribal government Section 221 requrres the
Attorney General to. consult with the requestrng tribe and then decrde Whether to consent to the
tnbe s fequest. The United States will accept concurrent errmrnal Jjurisdiction only if the
Attorney General consents, The State, however, need not consent. Once the_ Um'tet:l States has
accepted concurrent criminal jtrristiiction, Federal authorities can investigate and prosecute -
offenses that Public Law 280 currently bars them from prosecuting.

’As'sumptiorz ofconcurrent Federal criminal jurisdictz‘oﬁ

Thls rule establishes the ﬂamework and procedures for a' mandatory Pubhc Law 280 tnbe:
to request the assumptlon of concurrent F ederal criminal Jurrsdrctron w1th1n the Ind;ran country of
the tribe. It also describes the process to be used by the Attcrney General in deciding whether to .
consent to such a request. | | ‘

The TLOA provrdes that the Attorney General is the decrdmg official for requests

submitted by Inchan tribes under section 221 Grven the potentlally high volume of requests, the

" large number of Department of Justice components and non—Department partners that should be

conferred with, and the detailed tribe-by-tribe analyses that will be needed, the Attorney Generatl

is delegating decisional authority to the Deputy Attorney General. The Ofﬁce\\cf the Deputy
Attorney General (ODAG) will receive recommendations from the Office of Tribal Justice

(OT), the Executive Office for United States Attorneys (EOUSA), andvthe Federal Bureau of

. Investigatio‘n (FBI), after discussions with other Department. components and other Federal, - -

tribal, State and local entities. OTJ W111 handle the staffing and trackmg of assumption requests

Pursuant to Executrve Order 13175, the Departmet has held and will hcld tribal

' consultatrons prior to implementing the new assumption procedures



: Un_lﬂ(e. Public Law-280’s process tor transfert_ing critninal jurisdiction from the State
government to the Federal Government (termed “retrocession” and discussed further below), the |
process'for a tribe to seek assumption of concurrent Federal criminal jurisdiction under TLOA
sectlon 221 does not require the State S approval Unlike retrocession, a TLOA sectlon 221
assumptlon gives the Umted States concurrent cnmmal Junschctlon without eliminating the
- State’s criminal juriSdic.tion.. As part of the' decision—making p-rOCess‘ however after a tribe has

" submltted a request under TLOA section 221, the Department W111 pubhsh a notice in the
Federal Re gzster inviting' mput from affected State and local law—enforcement authormes But
-ultimately, it is \.the tribe’s request and the Attomey General’s consent that will determine
whether the United States accepts concurrent crimiual jurisdictiou. | |
Reﬁocession of State crz"minal Jurisdiction
fheprOce\ss described in this rule is seoarate and distinct from the retrocession process
" described in 25 U.S.C. 1323, which requires State concurrence. The retrocession process is still .
avatlable if the State and tnbe agree that State cnmmal jurisdiction should be transferred entlrely
to the Federal Government. |
The'process described in this rule also does not appl}; to 'Iudian countty that is subject to
State eriminal Junsdlctlon under some authorlty other than that set forth n 18 U.S.C. 1162(a}- ‘
for example, “optlonal Public Law 280” or State—spectﬁc statutes such as 18 U.S. C 3243 and 25
| US.C. 232,
Regulatory Certifications
Execurive Order 1 2866—~Régulatozfy Planning and Review
This'regulation has beenldraﬂed and reviewed in accordance thh Executive Order

12866,'Regulato'ry Planning and Review, section 1(b), Principles of Regulation. The;Depaittment
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of Justice has determined that this rule is a “significant regulatory action” under Executive Order

12866, section 3(f); and, acéordingly, this rule has been reviewedvby'the Office of Management Ti
aﬁd Budget.
Execuiﬁ»e Order 13132—Federalism
N This regulation will not have substantial direct effects on the States, on the relationship
betweé_n the national government and the States, or on distribution of power and responsibilities...
among the x':/arioﬁs levels of government. The procéss provided under TLOA section 221 allbws-'
‘the Uniteci States to assume concurrent criminal jurisdiction over offenses in a ﬁax’ticular‘area of
Indian country, without eliminating or affecting the State’s existing criminal juriédiction, ahd

accordingly it imposes no new burdens on the State. This ;égulation sets forth the procedural

o

mechanism'fof thg bepartment to-consider, in consulfaﬁon Wﬂh other Federal, Staté, local, and
tribal auﬂloﬁties,‘ whether or not to consent o0 a request from an individual tribe for the Federal
government to assume concurrent criminal jurisdiction within tﬁat tribe’s Indian cbunti"y. |
Therefore? in accordance with Executive Order 13 132, itis determined that this rule does not
have sufficient federalism implications to warrant thé preparation of a federalism assessment.
Execuz‘ive_Order 12988—Civil Justice Réfor?n . a ‘ «

This regulation meets the applicable standarcis set forth in section 3(a) and (b)(2) of
Executive Order 12988.
Execuz‘ivé Order 1 3] 75;Consultaﬁon and Coérdinaﬁon with 'Indian Tribal Governménts

This rule comports with Exe_cutivlé drder 13175. The rule has significant tribal
impliéations, as it will have substantial direct effects on one or more Indian tribes and on the

relationship between the Federal Government and Indian tribes. The Department therefore has



engaged and is continuing to engage in meaningfiil ¢consultation and Gollaboration with tﬁbal '
officials in’cieveloping thls rule..
Regulatory FZexz'biZi'iy'A'cz‘ ‘

The Attom'e}‘l General, in ancordanpe with the Regulatory Flexﬂ)ﬂity Act, 5 U.S‘.C.
605(b), has feviewed this regulation and by approving it certifies that this regulaﬁc;n will not
- havea sigﬁiﬁéa_nt economic impact nn' a substantial number of small éntities. This rule provides
only a framéwork forl pfbcessmg requests by Inciian tribes for the assumption of concurrent
Federal cﬁminal jurisdiction over certain Indian country crimes, as provide(i for by T—LOAA A
sectién 221, | |
Unfunded Mdndaz‘es Reform Act of 1995

This rule will not result in the expenditure by Stéte, local, and tribal governments, in the
aggregate, ér by the private sector of $100,000,000 or more in a:ny‘ one year, and it Will‘not '
‘sigﬁiﬁcantly or uniquely affect small governments. Th&efore, no actions were deemed
necessary undef the provisions of the Unfﬁnded Mandates Reform Act of 1995, P.L. 104-4,
Small Business Regulatory Enforcement Fairness Act of 1996

This rule is not a major rule as defined by section 251 of the Small Business Regulatory
Enforcement Fairness Act of 1996, 5 U.S.C. 804. This rule will not result in an é.nnuai effect on

the economy of $100-million or more; ‘a major increase in costs or prices; or significant adverse

“effects on competition, employment, investment, productivity, or innovation, or on the ability of

United States-based companies to compete with foreign-based companies in domestic and export

markets. .

List of Subjeets in 28 CFR Part50 .-



‘Administrative practice and procedure, Crime, E&ms.

Accérdingiy, for thg reasons set forth in the prea‘rﬁble, part 50 of chapter I of title 28 of
the' Cocie ofPeder'al Regﬁlations is proposed to be amended as follows: V' :
PART 50 — STATEMZENTS OF POLICY

1. The authérity cita.tion fo£ part 50 is amended to read as foliows* - ~

Authorlty 5 U S,C.301; 18 U.S.C. 1162 28 U.S.C. 509, 510 42U.8.C. 1973¢C— s

2. New paragraph 50. 25 is added to read as follows
§ 50.25 Assumption of concurrent Federal crim,inal jurisdiction in certain areas of Indiax-if‘
country. | |

(a) Assumption of concurrent Federal criminal jurisdiction,

(1) The Tribal Law and Order Act of 2010 (TLOA) was enacted on July 29,2010 ‘as-_T'itl__ej
i of Public Law111-211. 'Se.cti.on 221(a) of the TLOA adds to 25US.C. 1321(a) anew -
paragraph on the assumption of concurrent'-F ederal criminal jurisdiction. The new paragraph‘;-'
provides that at the request of a Federally reco gmzed Indlan tribe, and after consultation wrth
" and consent by the Attorney General the United States shall accept concurrent jurisdiction to
prosecute violations of 18 U. S C. 1152 (the General Crimes, or Indian Country Crimes, Aot) and
18 U.S.C. 1153 (the Major Cru:nes Act) within the Indian country of the requesting trlbe o
Section 22.1(b) of the TLOA adds a subsection (d) to 18 U.S.C. 1162, the crllminal—Junsdmti'oﬁ
provisi'on.o'f Public 'Law. 280-.P L. 83~‘28'0 67 Sfat 588 (1953), as émended The new
subsectlon, 18 U.S.C. 1162(d), prov1des that, once the Attorney General has consented to an -
- Indian tribe’s request for concurrent Federal cnrmnal jurisdiction, the General Crimes and Majof-'

Crimes Acts shall apply in the Indian country of the requestmg mbe, and that cnmmal



j‘prisdictionfover those-areas shall be conourrent among the Federal Government, the State .
government;, and (where applicable) the tribal govefmnéa‘rfc.
. 2) The prov1310ns of TLOA section 221 shall apply only to the areas of Indlan country
“listed in 18 U.S.C. 1162(a) in the States of Alaska, California, anesota Nebraska, Oregon
and Wisconsin. ' They do not apply to Indian country in other States. '
| (3\)’.The provisions of TLQA section 221 permit the Umted'States to accept concu'_rren‘f
Federal crirﬁinal jurisdiction if an Indian tribe requests such an assﬂreption of jurilsldict.i'on and the
Attorney General consents to tﬁat re’qﬁest) Assumpﬁ'oh of concu:renf Federal criminal
jurisdiction‘ ancier TLOA section 221 does not require the ag;r‘ee'ment, consent, or co_ricurrenc‘e of
any State or local gej}emmen;c. |
(b) Request requirements.
D) A tribal request for'assumptioe of concurrent Federal ctiminal jurisdiction under
TLOA secﬁon 221‘ shall be made by the chief executive ofﬁeial ofa Federally recognized Ihdian
tribe that has Indmn country listed in 18 U S.C. 1162(a). For purposes of thls section, a chief"
executive ofﬁ01al shall include a tribal chalrperson pre31dent governor, principal chief, or other
equivalent posruon
(2) The tribal request shall be submitted in writing to the D1rector of the Office of Tribal
Justice at the Departent of Justice. -The tnbal request shall explam why the assmnptlon of
concurrent F ederal criminal Junsd1ct101; will improve public safety and onmnd law enforcement

and reduce crime in the Indian country of the requestirig tribe.

(¢) Process for handling tribal requests.
(1) Upon receipt of a tribal request, the Office of Tribal Justice shall:

(i) acknowledge receipt;
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(i) open a file; |
- (i) :promptlﬁf publish a notice in the F edesal R.egister,.. seeking 'comme_n'ts from affected
agencies and from the geperai pub,lic;‘ and

(iv) conduct a formal consultatlon with the requesting tribe, conszstent with applicable |
Executive Orders and Pre31dent1a1 Memorandums on tribal consultatlon

) An Indian tribe may’ submit arequest at any time. However, requests recei;vfed by.
[July 31] of ,each calepdar yeaij Will'be prioritized for decision by [Decémber 31] of that celendar
year, if feasible.

(d) _PM)’;S_. Factors that may be considered in determining whether or 'nolt to'consent toa
tribe’s request for assumptmn of concurrent Federal criminal Junsdlctlon include but are not -
limited to the followmg |

(1) Whethér consentmg to the request wxll increase the avallablllty of law enforcement
.resources for the requestmg tribe, its members and other residents of the tribe’s Indian country:

(2) Whether consentmg to the request will improve access to judicial resources for the
requestmg tribe, 1ts members, and other residents of the tribe’s Indian country.

(3) Whether consentmg to the request will i Improve access to detenuon\ and conecuonal
resources for the requestmg tribe, its members .and other reSIdents of the tribe’s Indian country.

| 4) Support or opposition, by the relevant Umted States Attorney s Offices, the Federal
Bureau of Investlgatlon, and other Department of Justice components that would be affected by |
- consenting to the request‘

F(S,) ,'Sopport,‘ or opposition, by fhe Depertnlen;c of the Interior (including the Bu:reau of

Indian Afféiirs), the Department of Homeland Security, and other Federal departments, agencies,

and courts.
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(6) Other information re¢eived from tribal consultation.
7 Other information received from other law enforcement souroés, including State and

Jocal agencies, and from other sources.

(© Aéengy comments.

(1) The deciding official shall consider any comments from the relevan{‘United States
| Attorney’s Offices, the Federal Bureau of Investigation, and other Departxﬁe’nt of Justice
:componeﬁté.

© (2) The deciding official shall qonsider ény comme‘nté from th‘;: Department of the

Interior (inc'ludi;lg the Bureau of Indién Affairs), thg Department of Homeland Security, and
othe? Federal departments, agencies, and coﬁrts. | |

(3) 'Ihé deciding official shall consider any comments from tribal, State, local, and other
‘non-Federal sources.

(f) Decision.

(1) The decision whether to conéen‘c to a tribal request folr assumption of concurrent
Fecieral criminal jurisdiction shali be made by the Deputy Attorney General after receiving’
writteﬁ rechendations from the Ofﬁcé of Tribal Justice (OTJ), the Executive Office for
Unifed States At’c‘omeyé (EOUSA), and the Federal Bureau ofVInves'tigati-on (FBD). .

(2) The deciding official may:

® Conseﬁt £o the request for assumption of concurrent F-ederai,c_riminal jurisdiction, as of
some future date certain within the next 12 months, with or without ;zohaitions;

(iij Deny the request for assumption of concurrent Federal criminal jurisdiction; or

(iii); Reqest further information and/ or comment before making a final decision. .

(3) The deciding official will explain the basis for the decision in writing.



| 4) A denial of a request for assumption of concurrent Fed@'ral criminal jurisdiction is not
appealable. However, at any time afte.r sﬁoh a denial, a tribe may submit a renewed request for
assumption of concurrent Federal ciiminal jurisdiction. A renewed request shall address the
basis for the prior denial._

(8) Retrocession of State criminal jurisdiction.

Retrocessmn of State criminal jurisdiction under Pubhc Law 280 1s governed by.25 ..
U.s.C. 1323(&) and Executive Order 11435 33 FR 17339 (1968). The procedures for
retrocession, which requires State cono,urmnce, are still available where the Indian tribe.and the ’
State agree to retrocede to‘ the Fédér"al quement the State’s criminél jurisdiction under Public

Law 280.

Date  Bric H. Holder, Jr.
’ Attorney General



