
IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION I1 

IN RE THE PERSONAL RESTRAINT 
PETITION OF: 

HOYT CRACE, 

Petitioner. 

NO. 37806-0 

STATE'S RESPONSE TO PERSONAL 
RESTRAINT PETITION 

A. ISSUES PERTAINING TO DEFENDANT'S PERSONAL RESTRAINT 
PETITION: 

1. Should this petition be dismissed when petitioner has failed to show 

prejudicial constitutional error or a fundamental defect resulting in a complete 

miscarriage of justice? 

2. Has petitioner failed to show that he received ineffective assistance of 

counsel when he alleges a single instance of deficient performance on a matter that most 

courts have determined to be a matter of trial strategy? 

3. Has petitioner failed to meet his burden of showing that the reason he 

wore jail sandals into court with his civilian clothes was because the State compelled 

him to do so? 
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4. Has petitioner failed to show that a juror's brief and inadvertent viewing 

of him in handcuffs in a courthouse corridor had a substantial or injurious effect on the 

jury's verdict? 

5 .  Has petitioner failed to show that this juror committed misconduct when 

she failed to disclose this sighting of the petitioner during voir dire when the court asked 

the venire panel whether anyone knew the petitioner and whether anyone had heard 

anyone discussing the facts of the case? 

B. STATUS OF PETITIONER: 

Petitioner, HOYT CRACE, is restrained pursuant to a judgment and sentence 

entered in Pierce County Superior Court Cause No. 03-1-03797-6 on May 28,2004. 

State's Appendix A (Counts I and 111); State's Appendix B (Count 11). A jury convicted 

petitioner of attempted assault in the second degree, criminal trespass in the first degree, 

and malicious mischief in the second degree; the jury found a deadly weapon 

enhancement on the assault. State's Appendices A & B. Petitioner had convictions for 

nine prior felonies, including two prior convictions for robbery in the first degree and 

one prior conviction for robbery in the second degree. State's Appendix A. The 

sentencing court found petitioner to be a persistent offender and sentenced him to life 

without the possibility of parole on the attempted assault; it imposed a high end standard 

range sentence of 29 months, based upon an offender score of 9, on the malicious 

mischief, and a suspended sentence on the trespass. State's Appendices A & B. 

Petitioner appealed his convictions challenging the court's instructions and the 

sufficiency of the evidence. In an unpublished opinion, the Court of Appeals, Division 
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11, affirmed the judgment entered in the trial court. See Appendix D to the Petition. The 

court issued the mandate on June 19,2007. See Appendix E to the Petition. 

On May 27, 2008, petitioner filed a timely, first-time collateral attack with the 

Court of Appeals. Petitioner now alleges that he is entitled to a new trial because : 1) he 

received ineffective assistance of counsel solely because his attorney failed to seek 

instructions on the lesser offense of unlawful display of a weapon; 2) the State 

compelled him to wear orange jail sandals with his civilian clothes when he went to 

court; 3) he was denied a fair trial because a person who ultimately sat on his jury briefly 

saw him in handcuffs in a corridor of the courthouse; and 4) this juror committed 

misconduct when she failed to disclose this sighting during voir dire. 

Petitioner does not claim to be indigent. 

C. ARGUMENT: 

1. THE PETITION SHOULD BE DISMISSED BECAUSE PETITIONER 
HAS NOT SHOWN PREJUDICIAL CONSTITUTIONAL ERROR OR 
A FUNDAMENTAL DEFECT RESULTING IN A COMPLETE 
MISCARRIAGE OF JUSTICE NECESSARY TO OBTAIN RELIEF BY 
PERSONAL RESTRAINT PETITION. 

Personal restraint procedure has its origins in the State's habeas corpus remedy, 

guaranteed by article 4, section 4, of the State Constitution. Fundamental to the nature 

of habeas corpus relief is the principle that the writ will not serve as a substitute for 

appeal. A personal restraint petition, like a petition for a writ of habeas corpus, is not a 

substitute for an appeal. In  re Hagler, 97 Wn.2d 81 8, 823 24, 650 P.2d 1103 (1982). 

Collateral relief undermines the principles of finality of litigation, degrades the 

prominence of the trial, and sometimes costs society the right to punish admitted 
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~ffenders. These are significant costs, and they require that collateral relief be limited in 

state as well as federal courts. Id. 

In this collateral action, the petitioner has the duty of showing constitutional error 

~ n d  that such error was actually prejudicial. The rule that constitutional errors must be 

shown to be harmless beyond a reasonable doubt has no application in the context of 

3ersonal restraint petitions. In re Mercer, 108 Wn.2d 71 4, 71 8 2 1, 741 P.2d 559 (1 987); 

Hagler, 97 Wn.2d at 825. Mere assertions are insufficient in a collateral action to 

iemonstrate actual prejudice. Inferences, if any, must be drawn in favor of the validity 

3f the judgment and sentence and not against it. Hagler, 97 Wn.2d at 825 26. To obtain 

:ollateral relief from an alleged nonconstitutional error, a petitioner must show "a 

Fundamental defect which inherently results in a complete miscarriage of justice." In re 

Cook, 1 14 Wn.2d 802, 812, 792 P.2d 506 (1990). This is a higher standard than the 

:onstitutional standard of actual prejudice. Id. at 8 10. 

Reviewing courts have three options in evaluating personal restraint petitions: 

1. If a petitioner fails to meet the threshold burden of showing actual 
prejudice arising from constitutional error or a fundamental defect 
resulting in a miscarriage of justice, the petition must be dismissed; 

2. If a petitioner makes at least a prima facie showing of actual 
prejudice, but the merits of the contentions cannot be determined solely 
on the record, the court should remand the petition for a full hearing on 
the merits or for a reference hearing pursuant to RAP 16. I 1 (a) and RAP 
16.12; 

3. If the court is convinced a petitioner has proven actual prejudicial 
error, the court should grant the personal restraint petition without 
remanding the cause for further hearing. 

'n re Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983). 

In a personal restraint petition, "naked castings into the constitutional sea are not 

iufficient to command judicial consideration and discussion." In re Williams, 11 1 
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Wn.2d 353,365, 759 P.2d 436 (1988) (citing I n  re Rozier, 105 Wn.2d 606,616, 717 

P.2d 1353 (1986), which quoted Unitedstates v. Phillbs, 433 F.2d 1364, 1366 (8th Cir 

1970)). That phrase means "more is required than that the petitioner merely claim in 

broad general terms that the prior convictions were unconstitutional." Williams, 11 1 

Wn.2d at 364. The petition must also include the facts and "the evidence reasonably 

available to support the factual allegations." Id. 

The evidence that is presented to an appellate court to support a claim in a 

personal restraint petition must also be in proper form. On this subject, the Washington 

Supreme Court has stated: 

It is beyond question that all parties appearing before the courts of this 
State are required to follow the statutes and rules relating to 
authentication of documents. This court will, in hture cases, accept no 
less. 

In re Connick, 144 Wn.2d 442,458,28 P.3d 729 (2001). 

The petition must include a statement of the facts upon which the claim of 

unlawful restraint is based and the evidence available to support the factual allegations 

RAP 16.7(a)(2); In re Williams, 11 1 Wn.2d 353, 365, 759 P.2d 436 (1988). Personal 

restraint petition claims must be supported by affidavits stating particular facts, certified 

jocuments, certified transcripts, and the like. Williams, 11 1 Wn.2d at 364. If the 

?etitioner fails to provide sufficient evidence to support his challenge, the petition must 

3e dismissed. Willinms at 364. The purpose of a reference hearing "is to resolve 

zenuine factual disputes, not to determine whether the petitioner actually has evidence to 

<upport his allegations." In  re Rice, 11 8 Wn.2d 876, 886, 828 P.2d 1086 (1 992). It is 

lot enough for a petitioner to give a statement about evidence that he believes will prove 

i s  factual allegations. Id. The court has been specific on how petitioner must support 

lis claims: 
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If the petitioner's allegations are based on matters outside the existing 
record, the petitioner must demonstrate that he has competent, admissible 
evidence to establish the facts that entitle him to relief. If the petitioner's 
evidence is based on knowledge in the possession of others, he may not 
simply state what he thinks those others would say, but must present their 
affidavits or other corroborative evidence. The affidavits, in turn, must 
contain matters to which the affiants may competently testify. In short, 
the petitioner must present evidence showing that his factual allegations 
are based on more than speculation, conjecture, or inadmissible hearsay. 

h re Rice, 118 Wn.2d at 886. Generally, a motion or petition that is supported by 

Insworn statements or hearsay affidavits, rather than proper testimonial affidavits, 

ihould be dismissed. See State v. Crumpton, 90 Wn. App. 297, 952 P.2d 1100 (1998). 

Petitioner has presented several appendices to his petition, including several that 

ire court documents. The State has received a computer disc containing scanned images 

)f these documents. The documents appear to be accurate images of the court 

locuments; the State assumes that the evidence is in compliance with the above law. A 

lotable exception, however, is the State's copy of Declaration of Linda Hoerling-Glenn, 

vhich is unsigned. Appendix I to the Petition. If the original of this document is also 

insigned, then it should not be considered by the court. 

As will be more fully set forth below, petitioner has failed to meet his burden of 

lhowing that he is entitled to relief. 

2. PETITIONER HAS FAILED TO MEET HIS BURDEN UNDER 
STRICKLAND V. WASHINGTON NECESSARY TO SHOW 
INEFFECTIVE ASSISTANCE OF COUNSEL 

The right to effective assistance of counsel is the right "to require the 

rosecution's case to survive the crucible of meaningful adversarial testing." United 

{tates v. Cronic, 466 U.S. 648, 656, 104 S. Ct. 2045, 80 L.Ed.2d 657 (1984). When 

uch a true adversarial proceeding has been conducted, even if defense counsel made 

TATE'S SUPPLEMENTAL RESPONSE TO PERSONAL 
ESTRAINT PETITION 
RPCrace 37806-0.doc 
age6 

Office of Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, Washington 98402-2 17 1 
Main Office: (253) 798-7400 



demonstrable errors in judgment or tactics, the testing envisioned by the Sixth 

Amendment of the United States Constitution has occurred. Id. "The essence of an 

ineffective-assistance claim is that counsel's unprofessional errors so upset the 

adversarial balance between defense and prosecution that the trial was rendered unfair 

and the verdict rendered suspect." Kimmelman v. Morrison, 477 U.S. 365,374, 106 S. 

Ct. 2574, 2582, 91 L.Ed.2d 305 (1986). 

To demonstrate ineffective assistance of counsel, a defendant must satisfy the 

two-prong test laid out in Strickland v. Washington, 466 U.S. 668,687, 104 S. Ct. 2052, 

80 L.Ed.2d 674 (1 984); see also State v. Thomas, 109 Wn.2d 222, 743 P.2d 8 16 (1 987). 

First, a defendant must demonstrate that his attorney's representation fell below an 

objective standard of reasonableness. Second, a defendant must show that he or she was 

prejudiced by the deficient representation. Prejudice exists if "there is a reasonable 

probability that, except for counsel's unprofessional errors, the result of the proceeding 

would have been different." State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 

(1995). There is a strong presumption that a defendant received effective representation. 

State v. Brett, 126 Wn.2d 136, 198, 892 P.2d 29 (1 995), cert. denied, 5 16 U.S. 1 12 1, 

116 S. Ct. 93 1, 133 L.Ed.2d 858 (1996); Thomas, 109 Wn.2d at 226. A defendant 

carries the burden of demonstrating that there was no legitimate strategic or tactical 

rationale for the challenged attorney conduct. McFarland, 127 Wn.2d at 336. An 

appellate court is unlikely to find ineffective assistance on the basis of one alleged 

mistake. State v. Carpenter, 52 Wn. App. 680, 684-685, 763 P.2d 455 (1988). 

Judicial scrutiny of a defense attorney's performance must be "highly deferential 

in order to eliminate the distorting effects of hindsight." Strickland, 466 U.S. at 689. 

The reviewing court must judge the reasonableness of counsel's actions "on the facts of 
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the particular case, viewed as of the time of counsel's conduct." Id. at 690; State v. 

Benn, 120 Wn.2d 631,633,845 P.2d 289 (1993). 

What decision [defense counsel] may have made if he had more 
information at the time is exactly the sort of Monday-morning 
quarterbacking the contemporary assessment rule forbids. It is 
meaningless ... for [defense counsel] now to 
claim that he would have done things differently if only he had more 
information. With more information, Benjamin Franklin might have 
invented television. 

Hendricks v. Calderon, 70 F.3d 1032, 1040 (9th Cir. 1995). As the Supreme Court has 

stated "The Sixth Amendment guarantees reasonable competence, not perfect advocacy 

iudged with the benefit of hindsight." Yarborough v. Gentry, 540 U.S. 1, 8, 124 S. Ct. 1, 

Post-conviction admissions of ineffectiveness by trial counsel have been viewed 

with skepticism by the appellate courts. Ineffectiveness is a question which the courts 

must decide, and "so admissions of deficient performance by attorneys are not decisive." 

Harris v. Dugger, 874 F.2d 756, 761 n.4 (1 lth Cir. 1989). 

In addition to proving his attorney's deficient performance, the defendant must 

iffirmatively demonstrate prejudice, i.e. "that but for counsel's unprofessional errors, the 

.esult would have been different." Strickland, 466 U.S. at 694. Defects in assistance 

hat have no probable effect upon the trial's outcome do not establish a constitutional 

~iolation. Mickens v. Taylor, 535 U.S. 162, 122 S. Ct. 1237, 152 L.Ed.2d 29 (2002). 

The reviewing court will defer to counsel's strategic decision to present, or to 

orego, a particular defense theory when the decision falls within the wide range of 

)rofessionally competent assistance. Strickland, 466 U.S. at 489. When the 

neffectiveness allegation is premised upon counsel's failure to litigate a motion or 

)bjection, defendant must demonstrate not only that the legal grounds for such a motion 

)r objection were meritorious, but also that the outcome of the proceeding would have 
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been different if the motion or objections had been granted. Kimmelman, 477 U.S. at 

375; United States v. Molina, 934 F.2d 1440, 1447-48 (9th Cir. 1991). An attorney is 

not required to argue a meritless claim. Cuffle v. Goldsmith, 906 F.2d 385, 388 (9th Cir. 

1990). 

A lack of awareness of the relevant law, standing alone, is insufficient to 

establish ineffective assistance of counsel. Bullock v. Carver, 297 F.3d 1036, 1048 

(1 0th Cir. 2002). 

A defendant must demonstrate both prongs of the Strickland test, but a reviewing 

court is not required to address both prongs of the test if the defendant makes an 

insufficient showing on either prong. State v. Thomas, 109 Wn.2d 222,225-26,743 

P.2d 816 (1987). 

Petitioner seeks to show ineffective assistance of his trial counsel solely for 

failing to request an instruction on the lesser included offense of unlawful display of a 

weapon. 

The decision of whether to request an instruction on a lesser-included offense is a 

matter of trial strategy. United States v. Windsor, 981 F.2d 943, 947 (7th Cir. 1992). 

Generally, decisions regarding trial tactics are accorded "enormous deference," United 

States v. Hirschberg, 988 F.2d 1509, 15 13 (7th Cir. 1993), cert. denied, 114 S. Ct. 3 11 

(1 993), and will not constitute ineffective assistance if, "viewed from counsel's 

perspective at the time, [they] might be considered sound trial strategy." Kubat v. 

Thieret, 867 F.2d 351,360 (7th Cir. 1989), cert. denied, 493 U.S. 874 (1989). The 

decision not to request a lesser-included instruction will not constitute ineffective 

assistance when requesting the instruction would conflict with a reasonable trial strategy. 

Kubat, 867 F.2d at 364-65 (seeking lesser-included instruction in kidnapping case would 

conflict with alibi defense); see also, Moyer v. State, 620 SE2d 837 (Ga. App. 2005); 
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Autrey v. State, 700 N.E.2d 1140, 1141 (Ind. 1998) (a tactical decision not to tender a 

lesser included offense does not constitute ineffective assistance of counsel, even where 

the lesser included offense is inherently included in the greater offense). 

Presenting the jury with an all-or-nothing choice is generally a reasonable trial 

strategy because, although it involves a risk, it increases the chances of an acquittal. See 

Collins v. Lockhart, 707 F.2d 341,345-46 (8th Cir. 1983) (Gibson, J. concurring); 

United States ex rel. Sumner v. Washington, 840 F. Supp. 562, 573-74 (N.D. Ill. 1993); 

Parker v. State, 5 10 So. 2d 281,286 (Ala. Crim. App. 1987); Henderson v. State, 664 

S. W.2d 45 1,453 (Ark. 1984); see also, Heinlin v. Smith, 542 P.2d 108 1, 1082 (Utah 

1975) (court noted that counsel's failure to request a lesser included offense instruction 

was not unreasonable, but a likely tactic involving the idea that an all-or-nothing stance 

might better lead to an outright acquittal). 

Petitioner relies on State v. Ward, 125 Wn. App. 243, 104 P.3d 670 (2004); a 

Division I case which, in turn, relied heavily on the following language from Keeble v. . 

United States, 412 U.S. 205, 93 S. Ct. 1993,36 L.Ed.2d 844 (1973), to support its 

decision that the request for instruction on a lesser offense is not a tactical decision: 

[I]t is no answer to petitioner's demand for a jury instruction on a lesser 
offense to argue that a defendant may be better off without such an 
instruction. True, if the prosecution has not established beyond a 
reasonable doubt every element of the offense charged, and if no lesser 
offense instruction is offered, the jury must, as a theoretical matter, return 
a verdict of acquittal. But a defendant is entitled to a lesser offense 
instruction -- in this context or any other -- precisely because he should 
not be exposed to the substantial risk that the jury's practice will diverge 
from theory. Where one of the elements of the offense charged remains in 
doubt, but the defendant is plainly guilty of some offense, the jury is 
likely to resolve its doubts in favor of conviction. 

Keeble, 4 12 U.S. at 2 12-2 13. The Ward court's reliance on this language in Keeble is 

misplaced. Keeble is not an ineffective assistance of counsel case. It is a case 

determining whether a trial court properly refused to instruct on a lesser offense when 
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the defendant had requested that such instruction be given. The Court concluded that 

the trial court erred in refusing the instruction. The language quoted above seems to be 

responding to an argument by the Government that the defendant was better off without 

his requested instruction. The Court properly responds that the determination of whether 

a defendant is better off with or without instructions on a lesser offense is one that is left 

to the defendant, and not the prosecution or the court. The only question for the court is 

whether the defendant is legally entitled to the instruction. Since Keebler asked for the 

instructions and was legally entitled to them, it was error not to give the instructions. 

The Court did not hold that it was ineffective assistance of counsel not to ask for 

instruction on a lesser offense. The Court in Keebler did not address effectiveness of 

counsel at all. If anything, this language in Keeble, read in context, reinforces the 

concept that whether to seek instruction on a lesser offense is a tactical decision. 

Keeble is the only case cited in the Ward decision to refute the State's argument 

that the decision to request instructions on a lesser included offense is a tactical decision. 

As noted above, there is considerable authority from other jurisdictions that this is a 

tactical decision. There is no claim for ineffective assistance of counsel when the 

challenged action goes to a legitimate trial strategy or tactic. State v. Garrett, 124 

Wn.2d 504, 520, 88 1 P.2d 185 (1 994). This court should not follow Division I and its 

decision in Ward. 

By relying on this language in Keeble, the court in Ward stepped away from long 

standing principles set forth in Strickland and its progeny. Firstly, the determination of 

the effectiveness of counsel is always to be assessed by looking at the entire record. 

Neither the court in Ward nor the petitioner applied this standard. Instead, they focus on 

one decision of the attorney below. Case law has held that an appellate court is unlikely 

to find ineffective assistance on the basis of one alleged mistake. State v. Carpenter, 52 
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Wn. App. 680, 684-685, 763 P.2d 455 (1988). Petitioner cannot show that he was 

effectively denied counsel on the basis of this one mistake. He has failed to articulate 

why the record, as a whole, demonstrates ineffective assistance of counsel. 

Moreover, petitioner has not clearly established that he would have been entitled 

to this instruction if requested. The State acknowledges that unlawfwl display of a 

weapon is a lesser included offense of assault in the second degree. State v. Fowler, 114 

Wn.2d 59, 67, 785 P.2d 808 (1990), overruled on other grounds by State v. Blair, 11 7 

Wn.2d 479,486-87, 816 P.2d 718 (1991). Still, petitioner must demonstrate that there 

was affirmative evidence that the lesser, and only the lesser, was committed. Deputy 

Hardesty testified that petitioner ran at him holding onto a sword with both hands, then 

as he approached he began to side step like a ninja type stance. Appendix H to the 

petition RF' 65-69, 77-8 1, 83-84. He demonstrated to the jury the petitioner's position. 

Appendix H to the petition RP 80-8 1. Petitioner admitted that he grabbed the sword as a 

means of protection and ran down the street with it in his hand, but does not describe 

how he was holding it. Appendix H to the petition RP 123-128 153-1 55. Therefore, it 

would appear that the only evidence in the trial as to how petitioner was holding the 

sword is that of Deputy Hardesty; petitioner has not articulated how that supports the 

giving of instructions for unlawful display of a weapon. Consequently, he has not met 

his burden of proving both deficient performance and resulting prejudice. 

Petitioner's claim of ineffective assistance of counsel should be dismissed as 

meritless. 
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3. PETITIONER HAS NOT MET THE BURDEN OF SHOWING THAT 
THE REASON HE WORE JAIL SANDALS WAS BECAUSE THE 
STATE COMPELLED HIM TO DO SO WHICH IS THE 
CONSTITUTIONAL PREREQUISITE FOR THIS TYPE OF CLAIM; 
THE ISSUE WAS NOT PRESERVED IN THE TRIAL COURT. 

The presumption of innocence is a basic component of a fair and impartial trial in 

our criminal justice system. Estelle v. Williams, 425 U.S. 501, 503, 96 S. Ct. 1691,48 

L.Ed.2d 126 (1 976). The presumption of innocence may be jeopardized where the 

criminal defendant is required to wear prison garb, is handcuffed, or is otherwise 

shackled before the jury. State v. Finch, 137 Wn.2d 792, 844, 975 P.2d 967 (1999). The 

use of restraints may tend to prejudice the jury against the accused because they lead to 

an inference that the defendant is guilty or dangerous. Id. at 845. 

An accused is "entitled to the physical indicia of innocence which includes the 

right of the defendant to be brought before the court with the appearance . . . of a free and 

innocent man." Id. at 844. The State may not compel a criminal defendant to stand trial 

and appear before a jury dressed in identifiable jail attire. State v. Stevens, 35 Wn. App. 

68, 70, 665 P.2d 426 (1983) (citing Estelle, 425 U.S. at 504-06). Essential to a finding 

of a constitutional violation is the element of compulsion; as stated by the Supreme 

Court "the particular evil proscribed is compelling a defendant against his will to be tried 

in jail attire." Estelle, 425 U.S. at 507 (emphasis added). 

Having a defendant appear in prison garb is a common defense tactic used to 

elicit sympathy from the jury. See Estelle, 425 U.S. at 508; State v. Elmore, 139 Wn.2d 

250, 274, 985 P.2d 289 (1999). In view of this tactic, a defendant may not willingly 

appear at trial in prison garb, remain silent, and afterwards claim error. Estelle, 425 U.S. 

at 508 (quoting Hernandez v. Beto, 443 F.2d 634, 637 (5th Cir. 1971)). To assert that 

appearing in jail clothing denied him his constitutional right to a fair trial by reversing 

the presumption of innocence, a defendant must first object or request a curative 
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instruction. State v. Rodriguez, 146 Wn.2d 260,271,45 P.3d 541 (2002) (quoting 

Elmore, 139 Wn.2d at 273). The United States Supreme Court has stated definitively 

that "the failure to make an objection to the court as to being tried in such clothes, for 

whatever reason, is sufficient to negate the presence of compulsion necessary to 

establish a constitutional violation." Estelle, 425 U.S. at 5 12-1 3. 

Petitioner has failed to show that the State compelled him to wear prison shoes 

against his will. The record of the first day of trial shows that petitioner had not yet been 

brought to the courtroom because there was a difficulty in finding two corrections 

officers who were available to escort him. Appendix H to the Petition, RP 1-2. ' The 

court decides to set over the matter until the following morning, then makes this 

statement: 

Court: Also I understood there was an issue of him being dressed. He 
should be dressed and ready to go. 

Defense Counsel: Yes, Your Honor. It [clothing] was supposed to be 
dropped off this morning and it wasn't, by mistake. I brought it, I didn't 
-I just wanted the court to be aware we did have the clothes but we didn't 
deliver them to the jail this morning. 

Appendix H to the Petition, RP 2. This indicates that the petitioner was free to wear any 

attire that was brought to the jail on his behalf, rather than he was compelled by the State 

to wear jail sandals into court. The record does not reference any objection by the 

petitioner when he was brought to court the next morning for a pretrial hearing, 

presumably wearing his jail sandals. Appendix H to the Petition, RP 6-9. Nor does it 

indicate any objection when the venire was brought to the court room. See, Appendix H 

' Appendix H to the Petition contains four volumes o f  transcripts, two of  which are labeled Volume 1 .  
There is a single volume that contains only voir dire proceedings which the State will reference as  "Voir 
Dire RP." The three volumes that contain trial testimony that are sequentially paginated will be referenced 
as  "RP." 
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to the Petition, Voir Dire RP 2. He had to object in the trial court to preserve this issue 

and he failed to do so. His claim is without merit. 

Jail records indicate that petitioner was not wearing shoes when he was booked 

into the jail and that there were no shoes with the clothing that was delivered to the jail 

for petitioner to wear at trial. See Declaration of Michael Heishman, State's Appendix 

E. Sergeant Heishman further indicates that there is no jail policy that would compel 

petitioner to wear jail sandals to court. Id. The evidence before this court indicates that 

the reason petition wore jail sandals to court was that he did not have any other footwear 

to put on his feet. 

Petitioner's own declaration does not clearly establish that he was compelled to 

wear the sandals. Petitioner states that "jail officers told me that I also had to wear the 

jail- issue, orange sandals," but is silent as to whether he had other footwear that he 

wanted to wear but was told that he could not. The fact that he was allowed to wear 

civilian clothes shows that the State was not compelling him to wear jail attire into the 

courtroom, and is inconsistent with his claim that he was forced to wear jail sandals. 

In sum, petitioner has failed to provide evidence that he has a cognizable claim 

for relief of being compelled to wear jail footwear before the jury, and that this was 

preserved in the trial court. In order for him to preserve his claim, he needed to object in 

the trial court and to ask for a limiting instruction. He did neither. With this record, 

petitioner could not show a basis for relief if he had raised this in a direct appeal; he has 

failed to meet the increased burden imposed upon him in a collateral attack. This claim 

is without merit and should be dismissed. 
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4. PETITIONER HAS FAILED TO SHOW THAT A JUROR'S BRIEF 
AND INADVERTENT VIEWING OF HIM IN HANDCUFFS IN A 
COURTHOUSE CORRIDOR HAD A SUBSTANTIAL OR INJURIOUS 
EFFECT ON THE JURY'S VERDICT. 

As mentioned earlier, when discussing petitioner's appearance in jail shoes, the 

presumption of innocence may be jeopardized where the criminal defendant is required 

to wear prison garb, is handcuffed, or is otherwise shackled before the jury. State v. 

Finch, 137 Wn.2d 792, 844,975 P.2d 967 (1999). When the court allows a defendant to 

be brought before the jury in restraints, the jury may become prejudiced against the 

accused, perceiving him as dangerous or untrustworthy "even under the surveillance of 

3fficers." Finch, 137 Wn.2d at 845. While a court must make a particularized showing 

3f need before restraining a criminal defendant in the courtroom, the situation is on a 

slightly different constitutional footing when a juror or venire person sees the defendant 

in restraints outside of the courtroom. While it is best to try to avoid having jurors or 

2otential jurors see the defendant in restraints, it is not reversible error simply because 

urors see a defendant wearing shackles. State v. Gosser, 33 Wn. App. 428,435, 656 

P.2d 5 14 (1982)(defendant moved for a mistrial claiming he was unduly prejudiced 

3ecause shackles were removed from him in the corridor outside the courtroom, 

?resumably in the presence of at least some of the jurors). 

When a defendant on direct review raises a claim about a jury's brief or 

nadvertent view of him in shackles or handcuffs, the defendant must make an 

iffirmative showing of prejudice, and he carries the burden of curing any defect. State v. 

Elmore, 139 Wn.2d 250,273, 985 P.2d 289 (1999), cert. denied, 53 1 U.S. 837 (2000). 

To demonstrate prejudice on direct appeal, the defendant must show "'a substantial or 

njurious effect or influence on the jury's verdict."' Elmore, 139 Wn.2d at 274 (quoting 

State v. Hutchinson, 135 Wn.2d 863, 888, 959 P.2d 1061 (1998)). There must be 

jTATE'S SUPPLEMENTAL RESPONSE TO PERSONAL 
ESTRAINT PETITION 
'RPCrace 37806-0.doc 
'age I 6 

Office of Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, Washington 98402-2 171 
Main Office: (253) 798-7400 



evidence in the record beyond the defendant's bare allegations that seeing the defendant 

in shackles prejudiced the jury. State v. Gosser, 33 Wn. App. 428,435,656 P.2d 514 

(1 982); State v. Early, 70 Wn. App. 452,462, 853 P.2d 964 (1 993)("Mr. Early's mere 

appearance in handcuffs during jury selection does not indicate the incident 'inflamed or 

prejudiced' the jurors against Mr. Early."). 

In State v. Ollison, 68 Wn.2d 65,411 P.2d 41 9, cert. denied, 385 U.S. 874, 87 S. 

Ct. 149, 17 L.Ed.2d 10 1 (1 966), the trial court denied a motion for mistrial sought 

because sheriffs deputies had brought two defendants down a hallway in handcuffs, 

then unhancuffed them outside the courtroom, but in an area where prospective jurors 

may have been able to view. The trial court denied the motion for mistrial and 

defendants challenged this decision on appeal. The Supreme Court affirmed noting 

"[bleyond the statement of appellants' counsel, the record contains no proof that the 

incident inflamed or prejudiced the minds of any prospective jurors against appellants." 

Ollison, 68 Wn.2d at 69. 

The facts of Ollison are nearly directly on point with the case before the court. 

Petitioner has shown that a person who ultimately sat on his jury, saw him being 

escorted down a courthouse corridor while handcuffed. See State's Appendices c2 & D. 

This occurred prior to the juror being assigned to the venire that was sent to defendant's 

court room. Id. Petitioner does not present an issue regarding the use of restraints in the 

courtroom, but of an inadvertent sighting by a single juror of the petitioner in handcuffs 

in a courthouse hallway. Just as it was in Ollison, there is no proof that the incident 

inflamed or prejudiced the mind of this juror, only petitioner's assertion that it did so. 

The evidence before this court does not support this claim. 

State's Appendix C is a copy of an article that was written by a juror on petitioner's case that appeared in 
the Puyallup Herald on September 8, 2005. While petitioner included a copy of this article in his 
materials, see Appendix I to the Petition, it is incomplete, in very small print, and difficult to read. 
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The juror in question, Juror No. 6,3 spoke several times during the voir dire 

process. State's Appendix D; Appendix H to the Petition, Voir Dire RP 10, 1 l ,20 ,  3 1- 

32, 5 1, 52-53, 58-59, 65, 75-76. Nothing in these answers indicates Juror No 6 had 

become inflamed or prejudiced against the petitioner. She indicated that her prior jury 

duty had helped her understand the process and left her with the opinion that the 

"Constitution is cool." Appendix H to the Petition, Voir Dire RP 10. When asked what 

the presumption of innocence means to her she stated: 

Means that he walks in as any other person would. I don't know the man; 
I don't know what he has done; I don't know the facts. 

Appendix H to the Petition, Voir Dire RP 53. When the prosecutor asked the venire 

panel whether anyone on the venire had a problem with the fact that Mr. Crace was 

presumed innocent at that point, no one indicated that they did. Appendix H to the 

Petition, Voir Dire RP 56. These answers indicate that this juror had an open mind as to 

the facts and had not become inflamed or prejudiced against the petitioner. 

The court's instructions informed the jury that it was its "duty to determine 

which facts have been proved in this case from the evidence produced in court" and that 

the "only evidence you are to consider consists of the testimony of the witnesses and the 

exhibits admitted into evidence." Appendix F to the Petition, Instruction No. 1. A jury 

is presumed to follow a court's instructions. State v. Lough, 125 Wn.2d 847, 864, 889 

P.2d 487 (1995). Under these instructions, the juror would not have considered the fact 

that she had seen the petitioner handcuffed in determining his guilt. 

After the trial, the juror wrote about her jury experience for a local newspaper. 

State's Appendix C. Her article does not indicate that she was inflamed or prejudiced 

3 This was her number during the voir dire process; she became Juror No. 3 in the seated panel. State's 
Appendix D 
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by seeing the petitioner in handcuffs. Rather, she discusses how the evidence in the case 

was "a true story of immense importance" and how she "earnestly embraced the gravity 

of the situation." Id. She goes on to state that: 

As a jury, we were charged with the responsibility of considering the 
intent of actions, based upon the evidence presented, and the application 
of the law provided. We were to consider substance abuse induced 
personality disorder, or diminished capacity in relation to the events. 

Id. This shows that the juror remained focused on the task she was assigned to perform 

under the court's instructions. 

Finally, this claim of error affects but one juror out of twelve. It took a 

unanimous jury to convict defendant of attempted assault in the second degree, 

malicious mischief and criminal trespass. The facts of what the petitioner did were 

largely undisputed, and the issue before the jury was his mens rea; petitioner had 

voluntary consumed drugs and alcohol just prior to committing the acts that were the 

basis of these charges. Appendix H to the Petition, RP 260-265. The identity of the 

assailant was not in dispute, nor were his actions, the jury simply had to decide what was 

petitioner's intent at the time. With this limited issue before the jury, it is unlikely that 

the fact that one juror briefly saw the defendant in handcuffs would have an impact on 

the outcome of the case. Moreover, the jury unanimously convicted defendant of a 

lesser included offense of the charged crime. Appendix G to the Petition. This indicates 

that the jury was carefully considering the evidence before it and not merely convicting 

because it believed petitioner to be a dangerous man. Under Elmore, in order to succeed 

on his claim, petitioner must show that one juror's brief viewing of him in handcuffs in 

the hallway had "a substantial or injurious effect or influence on the jury's verdict." He 

has failed to meet his burden. This claim is without merit and should be dismissed. 

STATE'S SUPPLEMENTAL RESPONSE TO PERSONAL 
RESTRAINT PETITION 
PRPCrace 37806-0.doc 
Page I9  

Office of Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, Washington 98402-2 17 1 
Main Office: (253) 798-7400 



5. PETITIONER HAS FAILED TO MEET HIS BURDEN OF 
SHOWING JUROR MISCONDUCT DURING VOIR DIRE OR 
THAT HE WOULD HAVE BEEN ENTITLED TO A 
CHALLENGE FOR CAUSE HAD THE JUROR DISCLOSED 
SEEING PETITIONER IN HANDCUFFS. 

The party who asserts juror misconduct bears the burden of showing that the 

alleged misconduct occurred. State v. Hawkins, 72 Wn.2d 565, 566,434 P.2d 584 

(1967). When this claim is raised in the trial court, the determination of whether 

misconduct has occurred lies within the discretion of the trial court. State v. Havens, 70 

Wn. App. 25 1,255-56, 852 P.2d 1 120, review denied, 122 Wn.2d 1023 (1993). Not all 

instances of juror misconduct merit a new trial; there must be prejudice. State v. Barnes, 

85 Wn. App. 638, 668-669, 932 P.2d 669 (1997); State v. Tigano, 63 Wn. App. 336, 

341, 8 18 P.2d 1369 (1 991). "A strong, affirmative showing of misconduct is necessary 

in order to overcome the policy favoring stable and certain verdicts and the secret, frank 

and free discussion of the evidence by the jury." I n  re Pers. Restraint of Elmore, 162 

Wn.2d 236, 267, 172 P.3d 335 (2007), citing State v. Balisok, 123 Wn.2d 1 14, 1 17-1 8, 

866 P.2d 63 1 (1994). 

Voir dire protects the right to an impartial jury by exposing possible biases. 

WcDonough Power Equip., Inc. v. Greenwood, 464 U.S. 548, 554, 104 S. Ct. 845, 78 

L.Ed.2d 663 (1984). For this process to serve its purpose, truthful answers by 

2rospective jurors are necessary. Id. McDonough was a products liability case in which 

1 juror did not disclose in voir dire that his son had received a broken leg as the result of 

In accident involving a truck tire when questions were asked whether jurors, or members 

~f their immediate family, had sustained any severe injuries resulting in disability or 

volonged pain and suffering. McDonough, 464 U.S. at 550-51. The Supreme Court 
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refused to grant a new trial on this basis stating that "[tlo invalidate the result of a 3- 

week trial because of a juror's mistaken, though honest response to a question, is to insist 

on something closer to perfection than our judicial system can be expected to give." 

McDonough, 464 U.S. at 555. The Court held that to obtain a new trial, a party must 

first demonstrate that (1) a juror failed to honestly answer a material question on voir 

dire, and (2) show that a correct response would have provided a valid basis for a 

challenge for cause. McDonough, 464 U.S. at 556. Washington law is in accord with 

McDonough. Elmore, 162 Wn.2d at 268; In  re  Det. of Broten, 130 Wn. App. 326,336, 

122 P.3d 942 (2005), review denied, 158 Wn.2d 1010 (2006). 

Petitioner cannot get past the first requirement of McDonough; he cannot show 

that Juror No. 6 failed to honestly answer a material question on voir dire. Petitioner 

asserts that the juror lacked candor when she failed to disclose that she had seen him, in 

handcuffs, in a courthouse hallway, in response to these questions which the court put to 

the entire venire: 

COURT: Do any of you know Mr. Crace? Have any of you heard 
anything about this particular case by potentially hearing potential 
witnesses talk about it, or other folks that may be involved in the case 
having any kind of discussion? 

No? Okay. 

Appendix H to the Petition, Voir Dire RP 6. The State submits that a juror who has only 

seen the petitioner pass by in the hallway is not being dishonest and does not lack candor 

in failing to divulge that information in response to these questions. The juror does not 

know Mr. Crace; nor has she heard anyone discussing the facts of the case. Petitioner 

has failed to establish juror misconduct. 
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Nor could petitioner establish that had Juror No. 6 disclosed what she had seen in 

the hallway, that this would have provided a basis for a challenge for cause. Petitioner 

does not cite any authority stating that a venire person's inadvertent viewing of a 

criminal defendant in restraints is a valid basis for a challenge for cause. The State is 

unaware of any such authority. In the preceding argument section, the State cited to 

several cases where the fact that jurors had briefly viewed the defendant in restraints was 

not a basis for a new trial. Clearly such a viewing is not fatal to a fair trial. As such, it 

I I would be a stretch to conclude that an inadvertent viewing by a venire person would 

I I automatically preclude them from serving on the jury. While everyone should try to 

guard against inadvertent jury views of a defendant in restraints, it is not an event that 

creates a presumption of prejudice which must be rebutted by the State. It is always the 

criminal defendant's burden to show the prejudicial effect. Here, Juror No. 6 did not 

I I indicate that she had any difficulty in applying the presumption of innocence to 

petitioner. Appendix H to the Petition, Voir Dire RP 56. Petitioner cannot show that he 

had any valid basis for a challenge for cause. 

As petitioner has failed to meet his burden in establishing juror misconduct, this 

claim should be dismissed. 

I I In summary, the State asks this court to dismiss the petition as being without 

merit. Should this matter be remanded for a reference hearing, the State disputes that: 1) 

petitioner received ineffective assistance of trial counsel; 2) the reason why petitioner 

wore jail shoes into court was because the State compelled him to do so; 3) a brief and 

inadvertent viewing by a juror of the petitioner in handcuffs had a substantial and 

injurious effect on the jury's verdict; and, 4) the juror who saw the petitioner in 

handcuffs committed misconduct or lacked candor in her answers to questions in voir 
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2 being called to the venire panel she had seen the petitioner in the hallway in handcuffs. I I 

I1 This court should dismiss the petition because petitioner has failed to demonstrate 

3 

4 

1 1  that he is entitled to relief. 

D. CONCLUSION: 

1 1  DATED: September 17,2008. 

GERALD A. HORNE 
Pierce County Prosecuting Attorney 

KATHLEENPROCTOR 
Deputy Prosecuting Attorney 
WSB #I481 1 

Certificate of Service: / 
The undersigned certifies that on this 
ABC-LMI delivery to the attorney of 
C/O his attorney or to the attorney for 
her attorney true and correct copies of the document to which this certificate 
is attached. This statement is certified to be true and correct under penalty of 
perjury of the laws of the State of Washington. Signed at Tacoma, Washington, 
on the date b e l f l  
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APPENDIX "A" 

Judgment and Sentence 



SUPERIOR COURT 

COPY 

STATE OF WASHNGTON, I 
Plaintiff, I CAUSE NO: 03- 1-03797-6 

THE =ATE OF WASHINGTON TO THE DIRECTOR OF ADULT DJZTENTION OF PIERCE COUNTY: 

HOYT W A M  GRACE, 

Defandant. 

WHEREAS, Judgment has been pratmml against the defendant in the S u p u i a  Court of the State of 
Wdington for the Coulty of Pierce, that the defendant be punished as specified in the Judgment and 
3entence/OrderModifyin~ev~ng RobaticdCanmunity Supervision, a full and corred ccpy of which is 
attahed hereto. 

WARRANT OF COMMITMENT 
1) County Jail 
2) IX) ~ e p t .  of Cormtims WRY 2 8 2oos 
3) 0 Other Custody 

( 1 1. YOU, THEDTREaOR, ARE COMMANDED to receive the defmdant fa- 
clasEifi~atitn, ~rzdrttment and placanetlt as wdad it1 the Judgnalt and Sentence 
(Sentence of confinanent in Pian Camty Jail). 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDFD to recdve the defendant fa- clasrificat ion, confinanent and 
p l a m ~ e n t  as u d a e d  in the Judgment and Sentalce (Sentence of ccnlinernent in 
Department of Cmffticms custody). 

23 

24 

WARRANT OF 
COMMlTMENT *3 

[x] 2 YOU, THE DIRECTOR, APE COMMANDED to take and deliver the defendant to 
the p r o p  ofiars of the Department of Ccrrediws, and 

Offkc of  Pmcculing Attorney 
946 County-Clty Building 
b coma. Washington 98402.2171 
Tckphonc: (253) 798-7400 



[ ] 3. YOU, THE DIRECTOR, ARE COMMANDED to receive the defmciard far 
classification, artfinanah and placancnt as udered in the Judgment wd Sentence. 
(Sentence of confiematt w placement cav ged by 3 d o n s  1 and 2 above). 

ionofthe (fj'p.& m b  . )  I/ I 

Dated: MAY 2 0 . ~ 0 3  . . 

~$&Es J T i . D % ~ ~ ~ ~ ~ . '  

T.& By; 
D E P U T Y  C L E R K  

CERTIFIED COPY D 

U# 

STATE OF WASHINGTON 
88: 

Caulty of Pierce 

I, Kevin Stock, Clerk of the abwe entitled 
C- do hereby cutify that this foregoing 
instrument is a tntc wd c m e d  copy of the 
original now on file in my office. 
IN WITNESS WHEREOF, I hereunto s& my 
hand and the Seal of Said Court this 

day of , 

KEVIN STOCK. Clerk 
By: D ~ P W  

WARRANT OF 
COMMITMENT -4 

0flk-e or Proseating Atlorney 
946 County-Clty Buildlng 
Ibcnnu, Washlagton 9S402.2171 
l*lephoac: (253) 7957400 



SUPERIOR COURT OF WASHINGTON FOR mERCE COUNTY 

i STATE OF WASHINGTON, 

Plaintiff, 

I, HEARING 

CAUSE NO. 03-1-03797-6 

vs 

HOYT WILLIAM CRA CE 
Defendant. 

SLD: 12197251 
DOB: 02-28-1963 

1.1 A sentencing hearing was held and the defendant, the defendant's lawyer and the deputy p r o m i n g  
attcancy w a x  prescnt. 

JUDGMENT AND SENTENCE (JS) - COUNTS I nr ONLY - 
[x] Rim 
[ j Jail One Year ar Less 

2 8 2004 
[ ] First-Time Offender 
[ ] SSOSA 
[ ] DOSA 
I 1 Breaking The Cycle CBTC) 

11. FINDINGS 

Thac being no r e a m  why judgment sha~ld not be prmounced, the c a n t  FINDS: 

2.1 CITRRENT OFFENSE(S); The defendant was found guilty m 05-14-2W 
by [ 1 plea [x) j u r y - v d i d  [ bend1 trial of: 

* (P? F i r m ,  50) Other deadly weapon4 ('4) W C S A  in a prclected zone, 0 Veh. Hcm, 3eeRCW 46.61.520, 
(JP) Juv a ~ i l e  present, 

COUNT 

I 

m 

as charged in the Amended Infamation 

[a A qec i~ l  vadidlfinding for use of deadly weapon h e r  than e f i r m  was returned an Cmt(s) I. 
RCW 9.94A.a,  .5 10. 

CRIME 

ATTEMPTED A3 SAULT IN 
THE SECOND DEGREE 
W C I O U S  MISCHIEF IN 
THE SECOND DEGREE 

ENHANCEMENT 
TYPE* 

DEADLY 
WEAPON ID) 
-NONE- 

RC W 

9A.Z8,MO, 
9A.36.021 
9A48.060 

DATE OF 
CRIME 

08-17-2003 

CB-17-2003 

INCIDENT NO. 

0322901 85 PCSD 

0322901 85 PCSD 
, 



L L L L  
r r I' I- 

10 

11 

[ ] Went offenses encornpassing the m e  criminal conduct and counting as me crime in dawniring 
the offender awe are (RCW 9.94A. 589); 

[ ] Other current cmvicticns listed under different cause numbers u& in calculating the offender score 
arc (list. offmsc and cause number): 

22  CRZMINAL HISTORY (RCW 994A525): 

+ =Most Serious Offense ('M.S.O.'), RCW 9.MA.030(28). 

[ ] The c a r t  finds that the follwing p r i a  ccnvictionr we me offense fcr p ~ n p o x s  of detamining the 
offender score (RCW 9.94A.525): 

2 3  SENTENCING DATA : 

TOTAL SPANDARD 
W N O E  

Qndudag snhnccme& 

2 4  ( ] EXCKPITOIYAL SENTENCE, Substantial and canpelling reascns exist whih  justify an 
arcqticnal sentence [ ] abwe [ ] below the standard range far Ccunt(s) . Findings of fact and 
mclusicns of law arc attahcd in Appendix 2,4. The Prosecuting Attaney [ ] did [ ] did not rccu-cnnend 
a similar mtence. 

I 

I11 

25 LEGAL FINANCIAL OBLIGATIONS. The judgment hall  upm entry be collectable by civil means, 
BUbjed to applicable exm~pticns seL futh in Title 6, RCW. Chapttr 379, Sedim 22, Laws of 2003. 

( ] The following extraordinary circumstances exist that make restitutim inapprcgriatt (RCW 9.94A753): 

[ ] The follwing edraccdinary cinumstances exist that make payment of nonmandatay legal financial 
obligations iriappropriatz: 

Third 
M,S,O. 
9 

Omec of Prosecuting Attoraey 
B u l i d i ~  

JUDGMENT AND SENTENCE (JS) Tacama, Washington 98402-2171 

pelmy) (6'1 9/2~03) Page 2 of 9 Tdephm: (253) 79a74Oo 

Third 
M3,O. 
I 

Life withcut Possibilty 
of Early Release 
22-29 Months 

b MOUWs 
-0- 

Lifewit.k~cutPossibiIty 
ofEarlyRelease 
22-29 Month 

Life 

5 Y m ,  



r r r r  
I 

L L L J  .. 1 ,, 1: 
I 

26 Fw violent offensee, most m-iws offenses, or m e d  offendm r e m e n d e d  sentencing apxments cr 
plea agreements are [ ] attached [ x ]  as follows: No agrear~ents. 

x. .JUDGMENT 

3.1 The defendant is GUILTY of the Counts and Charges lied in Paragraph 2 1. 

3.2 [ ] The ccurt DIM33ES  Cwnts [ ] The defendant is f a d  NOT GUILTY of C m t s  

IV. SENTENCE A N D  ORDER 

IT I3  ORDERED; 

4.1 Defendant hall pay to the C l d  of this Cnlrt: pierce County Clerk. 930 Tacoma Avo #I 10, Tacoma WA 98400 

JAYS CODE 

R 7 N / W  $ 1 3 , % Restitution to: PIERCE COUNTY 

$ Reetitution to! 
(Name and Address--address may be withheld md provided mfidentidly to Clak's Office). 

PC'Y $ 500.00 Crime Victim assesanad 

DNA % 100.00 DNA Database Fee 

PUB $ 4 00 .ODCaut-Appointed Anuney Fees and Defenw Costs 

FRC $ I 10. (10 Criminal Filing Fee 

FCM $ Fine 

OTHER LEGAL FlNANCIAL OBLIGATIONS (spaify below) 

$ Other C d s  for: 

$ Other Costs for: 

$185 30 ? L  TOTAL 

[XI Ail payments shall he made in acccsdance with the policies of the clak, canmencing immediately, 
lu~less the ocuR specifically sets futh the rate haein: Na less than $ per m d  
m e n d n g  . , RCW 9,544.760, If the court dots not set the rate hacin, the 
defendant shall repat to the d&'s office within 24 h a m  of the entty of the judgment and sentence to 
set up a payment plan 

[ ] The abavc totRl does not include all rditution whicfi may be set by lam crder of the court, An agreed 
regituticn order may be entged RCW 9.94A.753. A redtutial hearing: 

[ ] shall be sd by the prosecuta: 

[ ] is scheduled fu 

[ ] defenht w s i v e ~  any right to bc present at any nstit~hion hewing (Mendant's initials): 

)(RESTITUTION Order Attached 

Otnce or Rosmrting Altorney 
946 rambUt# ~uilding 

JIIDC3MEtJT AND SENTENCE (J9) %coma, Washington 9842-2171 

(Fcluiy) (6/19/2003) Fage 3 of 9 Telephone: (253) 798-7400 



4.3 COSI'S 08 INCARCERATION 

[ ] In additim to cthcr c&q imposed herein, the court findsthat the ddendwt has a is likely to have the 
mans to yay the w,usts of irtcamtion, and the defendant is d ~ e d  to pay a& costs et the gatutcry 
&. RCW 10.01.160. 

4.4 COLLECTION COSTS 

The defendant shall pay the costs of swim to wlled unpaid legal financial &ligatimspa conbad a 
statute RCW 36.18.19079.S4A780 and 19.16.500. 

485 INTEREST 
The financial obligeticns imposed in tbi s judgment shall bear inteest. ffmm the date of the judgment until 
payment in full, at herate applicable to civil judgments RCW 10.82.090 

4.6 COSTS ON APPEAL 
An award of coda on appeal against the dcfcnht. may bc nddcd to the tatal legel finmcial obligetima 
RCW. 10.73. 

4.7 [ I  RIYTESI?NG 

The Health Department a desipee shall test and cumsel the defendant fw M V  as s o m  as possible and the 
defendant shall fully couperate in the Wing. RCW 70.24.340. 

4.8 [w DNA TESTING 

The dtfcndrmt shall have a bloodlbiological slmple h w n  fa purposes of DNA idcntification rtnalyis and 
the defendant shall fully cvopaate in the t e a  The appropriate agency, the rounty a- DOC, hall be 
respmsiblc fu obtaining the mmplc prior tothe defendant's release 6m dnanent. RCW 43,43,754, 

4.9 NO CONTACT 
The defendant shall nct have wntpld. with (name, DOB) including, but not 
lunited to, personal, vgbal, telephoniq writtm cr contact through a third party fa. years (nct to 
a c e d  the maximum Wtay sentence). 

[ 1 Danestic ViolenceRctection Order ~Ant iharament  Order is filed with thishdgment and Sentence. 

4.10 OTHER: 

4.1 1 BOND IS REREBY EXONERATED 

ORlr* of Praserating Attorney 

JUDOMF.NT AND SENTENCE (JS) 
Building 

'Ihcoma. Wasbinnton 98402-2171 
(Felony) (6'1 912003) Page 4 of 4 ~ e i e ~ h o k  (ts3i798-7400 



4.12 CONFINEMENT OVER ONE YEAR PERSISTENT OFFENDER Tte defendant was found to be a 
Pdstrxlt Offendm 

M T h e  c a n t  finds Camt I is a moa .aim offmm and thlhst the defendant has been cmvicted on at lea& 
two separate occasions of most saiaus offense felonies, at  least one of whi& occurred befa-e the 
wnmission of the cther modt seriow offense fcr which the defendant was previously mvided.  

[ ] The ccmt finds Carnt is a aime listed inRCW 9,94k030(31)(b)(i) (cg., 
rape LI the first degree, rape of a child in the firstdegrer (when the offu~der was si;steen years of age 
or old- when the offender c m i t t c d  the offense), child molestation in the first degree, rape in the 
wand degree, Isape of a child in the s m d  degree (when the offender was eighteen years of age or. 
older when the offa-ida canmiUcd the offme) a indeccnt l iba t i s  by facible axnpulsion; a my of 
the following offenses with a fvlding of sexual motivation: d e r  in the first degree, murdw in the 
m m d  degree, hanicide by abuse, kidnapping in the first degree, kidnqping in the s m d  degree, 
assault in the fvet degree, assault in the second degree, assault of a child in the first degree, ur burglary 
in the first degree, a an attempt to canmit any aime listtd,in RCW 9.9% 030(31)(b)(i)), and that the 
defendant has been cmvicted on at least m e  separate occasion, whether in this &ate cr elsewhere, of a 
crime listed in RCW 9.94A.O30(31)@)(i) a any federal a- cut-of-&ate o f f m e  cr offense under pricr 
Washington law that is camparable to the offensee listed in RCW 9.9dA030(3 1)@)(0. 

Thosepricr convictions are included in the offend- score as listed in Section 2.2'of this Judgmmt and 
Sentence RCW 9.94A030, RCW 9.94A. 

(a) CONFINEMENT. RCW 9.94A.589. Defendant. is sentenced to the following t a m  oftdal 
anfinanent in the custody of the Department of C d c n s :  

Life withcut the podbility of early release on Count I 

7.9 mcl.lths m ~ o r m ~ t  III 

months cn Count 

r n d s  on Count 

Actual n ~ m b a  of months of tdal confinement ordaecl is: Life withad the possibility of early relmsr, 
(b) CONSECUTWCONCURRENT SENTENCES. RCW9.94A.589, All ccunts hal l  be w e d  

concurmtly, except f a  the p d i o n  of those camh for which thee is a special finding of firearm a 
h e r  deadly weapon as set fa th  above at Section 23, and except fcr the following co~mts which shall 
be saved consecutively: 

The mtcnce huein &all run mscattively to all felmy sentcnms in &a- cause numbm that w ere 
imposed priw to the camissicn of the crime@) being sentaxed 

The xnttnce huein &dl run ccncurrcntly with fclmy sentences in &a causenumbas that were 
i m p 4  mboequaato the m ~ i s s i c n  of the u-in~e(s) being senta~ced unless otherwise set farth here 
[ ] The sentence haein shall run c m s d v e l y  to the felony sentma in cause numba-(s) 

The smtcncr huein hall  m ccmwahively to all prerriawly imposed misdaneana sartcnnsunlcss 
otherwise set fath here: 
Carfinanent hall ccmmence immediately unless ctherwise set fath hme: 

4.13 OTHER: WIT FOR z B J  DM5 SWVEb 

0- ~ u i d i a g  - 
JUDGMENT AND SENTENCE (J9) 'Ihcoma. Washington 98402.2171 

(Felony) (6'1 912003) Page 5 of 9 Telephone: (253) 798-7400 



A special findmg/vrrdict having been e n t d  ae indicated in Seaicxl2 1, the defendant irc mtenced to the 
following additimal tam of tdal confinanent in the cudody of the Departmalt of Carect im:  

(1 mmh e n c o w N o  r rnmttis on Count No 

I 11 months at Count No matths on Comt No 

m& on Count No marths on Count No 

Smtcnce cnhmtncements in Counts -shall mn 
[ j arzcwent [ ] m s e d v e  to ach Other. 

Sentence enhancements in Counts I shall be swed  
[ x ]  flat time [ ] subject to earned good time credit 

I V. NOTICES AND SIGNATURES 

5.1 COLLATERAL ATTACK ON JUDGMENT. Any petition cr mdicn far collataal attack m this 
hdgment and Sentence, including but not limited to any pasonal restraint paiticn, m e  habeas carpus 
petition, maim to vacate judgment, m a i m  to withdraw guilty plea, m d i m  f a  new trial or mction to 
mat judgment, must be filed within m e  year of the final judgment in this matte, except as provided fcr in 
RCW 10.73.100. RCiV 10.73.090, 

5.2 LENGXH OF SfJI*ERVISION. For an offense cmuniud t r im to h l v  1.2000. the defendax ahall - ,  

ranain unda the cant'sjurisdidica and the supavision of kc DepaFtmatt of ~&recticns fa a period up to 
10 years f ran  the date of sentence or release fran mfinemenf whichever is lcnger, to assure payment of 
all legal financial obligations unless the c a r t  extends the criminal judgment an additional 10 yeara F a  an 
offense conunitted cl.1 or after July 1,2000, the collrt, hal l  retain jurisdiction over the offende, for the 
purpose of the offender's canpliance with payment of the legal rvlancial obligaticns, until the obligation is 
mple te ly  fatisfid, regardless of the $atutay maximum fcr the crin~e RCW Y.WA.760 and RCW 
9, %A. 505. 

5.3 NOTICE OF INCOME-WITHHOLDING ACTION. If the court has n b  ardered an inmediate nbice 
of payroll dtdudian in Sedim 4. I , you me ncti ficd that the Department of Carcdims may issue a notice 
of payroll dedudia? without ndice to ycu if you are mwe than 30 days past due in rncnthly payments in an 
am& equal to a grtata than the arnmnt payable fcr one mmth RCW 9.94A7602 Otha i n m e -  
withholding action undw RCW 9.54A may betaken withcut furthernctice. RCW 9.94A.7m2 

5.5 EIREARMS. You must immediately m e n d e r  any concealed pistol licenee and you may na awn, use w 
possess any f i r m  unless your right to do so is r a k e d  by a ccurt of reoad, (The cant clak  shall 
faward a copy of the defendant's chivds l i m e ,  identicard, cr canparable identification to the 
DcptPtment of Licensing almg with the date of convictim or carsnitmuit) RCW 9.41.(#0,9,41.047, 

l l i r  
I. I -  r I- 21 

22 

5.6 SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A.44.130,10.01.200. NIA 

5.4 CRIMINAL ENFORCEMENT AND CNlL COLLECTION. Any violation of this Judgment and 
Smtmce is pu~ihableby up to 60 days of canfinen~ent per viola ti^^. P a  sectim 2 5  of this document, 
legal financial obligations are collectible by civil means. RCW 9.WA.634. 

v suiidiDg ' 
JUX&fENT ktJD SENTENCE (JS) Tbcoma, Washingtoo 98402-21 7 1 

@'elmy) (#I 9 / m 3 )  Page 6 of Tclrphow: (25.3) 798-7400 
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DONE in Open Court and in the presence of the defen 

Rint name; 
WSB# 2!37a W3B # 

Rint nanle: 

ornet of Plosecuting AIIOWY 
~6 raunQhU@ Building 

JUDGMENT AND 3-CE (33) Ismma, Washington 98402.2171 

(Felony) (6/19/2003) Page 7 of 9 TCICP~OUC: (ZSJ) 7987400 



CERTDTCATE OF CLERK 

CAUSE of this case: 03-1-03797-6 

I, KE.VIN STOCK Clerk of this Court, certify that the fmgoing is a Full, true and carPct copy of the Judgment and 
Smtma in the abw ocntitled acticn now on record in this office. 

WITNESS my hmd and seal of the said Supaia  Caat affixed this date: 

Cla-k of said C w t y  and State, by: , Dcputy Clgk 



IDENTIFICATION OF DEFENDANT 

9IDNo. 12197251 Date of Birth 02-28-1963 
(If no SID take finggprint card fa- State Pakol) 

FBINa UNKNOWN LocalIDNo. UNKNOWN 

FCNNo. UNKNOWN Other 

Alias name, SSN, DOB: 

Race; Ethnidty; Sex; 
[ 1 Asian/Pacific [ ] BladdAfrican- [ X I  Caucasian [ I  Hispanic [XI Malc 

Islar~da American 

[ 1 Native American [ 3 Other: : I I Ncn- [ ] Female 
Hispanic 

I attest that I saw the sane defendant who appeared in ccvrt cn this document affix hie ar her fingaprinta and 

signature thereto. Cl& of the Cast, Deputy Clerk, Dated: 

DE3TNDANT'S SIGN 

om= or ~ o r e c u t i . ~  ~ t t ~ ~ ~ ~  
r- Building 

Ji.lDGhQ?NT SENTENCE (a) ncoms, Washington 98402.2171 

(Rla-y) (611 9/21)03) Page 9 of 'IHcpllow: (253) 798-7400 



APPENDIX "B" 

Judgment and Sentence 



A.M. MAY 2 8 2004 pM, 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

This matter coming on regularly for heaing in open court on the day of 
Mw , Q O ~ ,  the defendant HOYT WILLIAM CRACE and his attorney ROBERT 1. 

DEPAN appearing, and the State dwashington appearing by S.M. PENNER Prosecuting 
Attorney for Pierce County, following a verdict of guiIty by jury on the 14th day of May, 2004. 

STATE OF WASHINGTON, 

Plaintiff, 

w . 
HOYT WILLIAM CRAC'E, 

Defendant. 

DOB: 02/28/63 
RACE: WHITE 
SEX: MAZE 
AGENCY: WA02700 
INCIDENT #: 032290 185 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED That  aid Defendant is guilty of 
the crime(s) of CRININAZ, TRESPASS IN THE FIRST DEGREE, Charge Code: (M), as 
charged in the Amended Infomation herein, aad thd he shall be punished by confinement for a 
term of-. 0 d v s  d a .  

CAUSE NO. 03-1-03797-6 44) 

JUDG'MENT AND SENTENCE 
***COUNTII ONLY*** 

(Misd andlor Gross Misd.) 
[ ] Plea of Guilty 
[XJ FoundGuiltybyJury 
[ ] Found Guilty by Court 
SUSPENDED 

MSaid sentence shall be suspended on the atached conditions crf(suspended) sentence andthd 
the Defendant pay the p~scribed crime victim compenstdion penalty assessment as per RCW 
7.68.035 inthemount  o f% __5-00,00 -ALeERDy lMPfiEb ON COUNT5 1+n, 

( )me said Defendant is now hereby committed to the custody of the sheriff of aforesaid county 
to be detained. 

Oflirr of Prusecutlng Atlorney 
946 County-City Bullding 
Ibcoma, Washington 98402-2171 
Tckpbosc: (ZS3) 7987400 



Any period of supervision shall be tolled during any period of time the offerlder is in 
coafinement for any reason. 

Bail is hereby exonerated 

CERTIFICATE 
Entered Jour. No. Page No. Departm eot No. , this day of 

-. 
1, , County Clerk and Clerk ofthe Superior Court of 

the State of Washington, in and for the County of Pierce, do hereby ce* that the foregoing is a 
filly, tnle and correct copy ofthe judgment, sentence, and commitment in this cause as the name 
appears of record in my affick. 

WITNESS my hand and seal of said Supwior Co~rxt this day of 
>-' 

County Clerk and Clerk of Superior Court. 

BY 
Deputy Clerk 

Presented by: 

! Deputy Prosecuti~~g Attmey 
WSB # 25470 

1) Approved as to Fom : 
A 

If ~ttome4( for Defendant 

11 JUDGMENT AND SETJTENCE - 2 

STATE OF WASHINGTON, County of Pierce 
s: !, Kevin Stock, Clerk of the above 
entltled Court, do hereby cerhfy that this 

nt 1s a true and corred 

Ofnce of Proxcuting A l t o m y  
946 County.City Building 
'Ihroma, W~shington 98402-213 
Teltphooc: (253) 7987400 



HAY 2 8 2001 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

VS. I 

STATE OF WASHINGTON, 
Plaintiff, CAUSE NO. 03-1-03797-6 

This 1n atter corning on regulwly for sentencing before the Honorable Jmes Orlando, 
Judge, on the 2hb day of M W , DO(, and the Court having sentenced the 
defendant HOYT WILLIAM CRACE to the term of & days for the crime(s) of CRIMINAL 
TRESPASS IN THE mRSTDEC3REE and the Court having suspended that term, the Court 
herewith orders the following conditions and provisions: ga Cmb I TI oho 5 ah[ ~ A I T  

HOYT WILLIAM CRACE, - 
Defetida~t. 

1. ( ) Termination date is to be year(s) after date of sentence. 

CONDITIONS ON SUSPENDED 
s m m  (COUNT I ONLY) 

2. ( ) The Defendant shall be under the charge of a probatioll officer 
enlployed by the Department of Comedians and follow implicitly the 
instructions of said Departnient, and the rules and regulations 
promulgated by the Department of Corrections for the conduct of the 
Defendant during the time ofhisher probation herein. 

( ) That the Defendant be under the supervision of the Court (bench probation). 

3. ( ) Defendant will pay the following amounts to the Clerk of the Superior 
Corlrt, Pierce Cotm ty, Washington. 

$ Attorney fees as reimbursement for a portion of the expense of his/her 
court appointed counsel provided by the Pierce County Department vf 
Assigned Counsel. The court finds that the defendant is able to pay 
said fee without undue financial hardship. 

$ Crime Victim Compensation penalty assessment per RCW 7.68.035; 
O m e  of Roreculing Attorney 
946 County-City Building 
'hcoma, Washington 98402-2171 
Telephone: (253) 798-74M) 

C O ~ T T I O N B  ON SUSPENDED SENTENCE - 1 
jssu~~mded.dot 



Couit Costa; 

Fine; 

Restitution hearing set for 

5 

I . I?. '  6 
r r r i ;  

7 

TOTAL payable at the rate of % per month commencing 

$ Other: 

$ Restitution to be forwarded to: 

A notice of payrofl deduction may be issued or other income-withholding action may be 
taken, without further notice to the offender, if amonthly court-ordered legal financial obligation 
payment is not paid when due and an amount equal to or greater than the amount payable for one 
month is owed 

11 

, :I I . L U  12 
1 r n l f -  
I 

THE FINANCIAL OBLIGATIONS IMPOSED IN THlS JUDGMENT SHALL BEAR INTEREST 
FROM THE DATE OF TEE JUDGMENT UNTIL PAYMENT IN FULL, AT THE RATE 
APPLICABLE TO CIVIL JUDGMENTS. RCW 10.82.090. AN AWARD OF COSTS ON APPEAL 
AGAINST THE DEFENDANT MAY BE ADDED TO W TOTAL LEGAL FINANCIAL 
OBLIGATIONS. R W  10.73. 

Revocation of this probation for nonpayment shall occur only if defendant wilfully fails to 
make the payments having the financial ability to do so or wih l ly  fails to make agood faith 
effort to acquire means to make the payment. 

Any period of supervision shall be tolled during any period of time the offender is in 
confinement for any mason. 

' 1 ( Further Conditions as follows: 

Ofllcc of Prusrmling Attorney 
946 County-City Ruilding 
Tacoma, Washington 9W2-2171 
Tclcphmr: (253) 798-7400 

CONDlTIONS ON SUSPENDED SENTENCE - 2 
jssuvendcd.d~t 



- 

IT IS FURTHER ORDERED that, upon completion of any incarveration imposed the 

1 11 (lefendwt shall be released f om the nzdody of the Sheriff o f  Pierce County and repod to the 
I 

6 11 authorized Probation Officer edthis district, to receive his instructions: Bail is hereby 

7 / /  exonerated 

PURSUANT TO 1993 LAWS OF WASEDNGTON, CHAPTER 419, IF 'I'ETS 
OFFENDER IS FOUND TO BE A CRIMINAL ALIEN E;LIGIBLE FOR 
RELEASE AND DEPORTATION BY THE UNITED STATES IMhIflCfRrilZON 
AND NATURALIZATION SERVIC'E, SUBTECT TO ARREST AND RE 
INCARCERATION IN ACCORDANCE WIT& THIS LAW, TREN THE 
UNDERSIGNED JUDGE AND PROSECUTOR CONSENT TO SUCH 
RELEASE AND DEPORTATION PRIOR TO THE EXPIRATION OF THE 
SENTENCE. 

l 3  II DONE IN OPEN COURT this tg day of M w  , mJ . 

1 1 1 1  ,. ! ,. ,- 21 11 Approved asl to Form: 

~ t t  orneffur Defendant 
WSB # 17902 

Offln of Pnaccuting Attorney 
946 County-City Bullding 
lbcorm, Washlogtoo 98402-2171 
Telephone: (253) 798.7400 
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- - : 

rn Juror learns about mental health during Pierce County trial - I: 

Group 20 was not to report 
again until Tuesday morning. 
This gave me Monday at work to 
answer repeatedly thit my jury 
duty reality involved little of the 
suggested relax and read a book 
time and that I had indeed been 
selected for a jury. 

Many people wanted to know 
what type of case and some of the 
details. I spoke gene*, as some- 
how it reallv did not seem res~ect- 
!id to iden& the "winners" & 
"losers" bvname, but took the OD- 
portunity;~ co& that tne coh- 
stitutional guarantee of the nght 
to a fair iial by peers a p p d  to 
be intact and working well. 

Although, after observing the 
impossible caseload of the judges 
and attorneys fmt hand, I was 
not so con&ced of the adjective 
speedy. 

'hesday morning, Rose and Jan 
met us with sincere smiles and 
checkedusin. 

We were instructed to be nearby 
and watch for the flashing amber 
light that would indicate that a 
judge had requested a pool. I had 
a cup of coffee at the nearby kiosk 
and sat down to take a few notes 
for future articles in the hub of 
action. 

Sipping warm caffeine, I con- 
templated the issue of clothing as 
it defined everyone working in the 
county city building. 

Beyond a colorful Coldwater 
Creek ouffit or a new pair of Dock- 
ers, my teacher clothes often bor- 
der on simply functional. 

I began a list of the vast m y  of 
shoes parading before me, as the 
Mliations were intriguing. There 
were the dark wing-tip leathers for 

the pinstripe crowd, shiny pastel 
pumps to compliment spring 
suits, the hearty dark black sturdy 
gym like shoes of security, or 
deputy sheritfs, and plastic orange 
sandals with socks. 

Sandals? It wasn't that warm yet. 
I looked UD the sandaled feet to 
the man ahached. He was hand- 
cuffed and being escorted by two 
rather large, (formerly known as 
burly) men in uniform. Obviously, 
an accused prisoner in street 
clothes, sans real shoes, in route 
to his trial; I was definitely not in 
Kansas anymore. 

Before I could put more thought 
into the scene before me, the 
flashing amber light intruded with 
a visual disimction. It was time for 
my version of a line up. 

It was like old home week and 
a reunion to see two former co- 
jurors of the previous week, Judy 
and Lany. We caught up a bit, and 
talked about our previous jury 
group and whom had been as- 
signed to which judges and what 
type of cases. 

Brandt, too, had been assigned 
another ~ o o l  and it felt odd not 
to be abk to visit more with the 
people I had grown so fond of in 
such a short time. 

After our brief gathering, I was 
once again requested in the hall- 
wav. This time, lined UD in number 
order by a pumpkin cd~ored tag, 
and the encouraejnr! Rose smile. 
There were no &&to ascend this 
hip, since we were headed right 
across the hall to Judge Orlando's 
superior criminal court 

We were again welcomed by a 
variety of people standing silently 
and observing: the attorneys, Jan 
Costanti the judicial assistant to 
Judge Orlando, Randy York the 
court reporter, two sheliffdepu- 
ties, and the accused man. 

Judge Orlando was announced 
by Jan Costanti. He'entered, and 
requested us to take a seat. It was 
then I realized that the defendant 
was the man I had earlier ob- 
served in the hallway as socked, 

Pllorn co~r l - re~ lL~nda  Hoerling 

The jury box Linda Hoerling would be spending time in while serving on jury. 

sandaled, and escorted. 
The 21 Pierce County superior 

court judges rotate through blocks 
of criminal cases, which projected 
approximately 10 percent chance 
of being tagged for thls particular 
mank jury pool. I felt as if I had 
somehow violated some vague 
acquaintance, or knowing the de- 
fendant rule. But, this new revela- 
tion justified no action on my part. 
Besides, out of the 40 people wait- 
ing in this particular pool, it would 
seem unlikely to be selected for 
his trial. 

Guess who statisucally lost or 
won depending on you- perspec- 
tive? 

Voirdire (truth telling) preli- 
ously referred to as enlarged con- 
versation for juy selection, began 
withwhat appeared to be a pain- 

fully slow recounting of current 
occupation, or what type of jobs 
the jury pool had previously held. 
This seemed redundant to me, 
and when the defense attorney 
Mr. Depan apolowed for the slow 
going, explaining "preciously the 
potential juror list contained morc 
information,'' I felt my patience 
o'meter gauge dip dangerously 
low. 

The judcial syste~n was all-eadv 
overburdened, and th~s @tch only 
amplified the lack of time issues. 
When I had the opportunit\, io 
ask Mr. Depan chrectlv, he did 11ot 
kno~~\uhvd~e  julv lists \\ere 11ltor- 
mation defic~ent. 

ludge Orlando ~nreriecred 111;it 

he had e-maded Jan, the IUIY Loor- 
dinator the same question. People 
were not filling out rhe 10-clues- 

tion survey that accompanies a 
jury summons completely, which 
produces scanty ~nformation Erom 
which the anomeys work their 
craft. 

fifter an hour of dscussion, the 
juxy was announced. 

Mv pea-brain was trylng to cal- 
cdate the odds of not only r n a h g  
it on yet another jury, but specif- 
caUv, that of Mr. Sandal Foot's mal. 

'4s the mother of my godchil- 
dren, and s~uvivor of cancer told 
me, it does not matter if you are in 
die less than one percent category; 
i t  15 your personal 100 percent. 

i'uclung !nyToto-sized read- 
in? des~res as~de, a true story of 
Immense importance, and more 
inrl-~guing than  anv reading 
:narcrial, was about to unfold 
as told h! the prosecutor and 

defense attorney. 
Mr. Penner was a tall gentle- 

man with the classic pinstripe 
suit, which deftly augmented his 
prosecutor look The defense at- 
torney, Mr. Depan reminded me 
of the friendly, but somewhat scat- 
tered college professor. Both men 
were occupation mave, and after 
being swim in, I kderstood the 
vital nature of the vroceedin~s as 
it related to the deiendant. 

- 
The accused man was charged 

with the crimes of Assault in the 
Second Degree or Attempted As- 
sault in the Second Degree with 
a Deadly Weapon Enhancement, 
Criminal Trespass in the Fist 
Degree, and Malicious Mischlef in 
the Second Degree. 

I earnestly embraced the gravity 
of the situation when both the de- 
fense and the prosecutor basically 
agreed on the sequence of events 
during one August evening of 
2003. F w ,  if any witnesses were to 
be called. This idea intrigued me 
but was a puzzle. A trial without 
witnesses? 

As a jury, we were charged with 
the responsibilitv of considering 
the intent of actions, based on - 
the evidence presented, and ap- 
plication of the law provided. We 
were to consider substance abuse 
induced personality disorder, or 
diminished capacity in relation to 
the events. 

Beyond a made for TV movie, 
or Ann Rule book, these were only 
virtual terms used to create sus- 
pense. I sincerely hoped for more 
guidance and instruction about 
these phrases, and their applica- 
tion. 

Between testimony fiom two 
psycholo@sts, and numerous ref- 
erences to the DSM -V (Diagnostic 
and Statistical Manual of Mental 
Disorders-5). I learned more in a 
week about the topic of mental 
health, than 1 would probably ever 
need to h o w  in a lifetime. 

I clicked my heels together, but 
the ruby red slippers were not 
working properly. 
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RANDOM 

ORIGINAL JURY PANEL SELECTION LIST 
Pierce County Superior Court Jury Administration 

Title: State of Washington vs. CRACE, HOYT WILLIAM 
Charge:ASSAULT IN THE SECOND DEGREE €2 8 
Judge: JAMES ORLANDO 

Interpreter: Panel Id 13350 

Panel 
Num Juror Name 

VOlR DIRE 
START  DATE:^^ //#OC/TIME: //. ? d e  
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APPENDIX "E" 

Declaration of Michael Heishman 



MICHAEL 

IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION I1 

I, MICHAEL HEISHMAN, declare under penalty of perjury under the laws of the 

State of Washington, the following is true and correct: 

IN RE THE PERSNAL RESTRAINT 
PETITION OF: 

HOYT CRACE 

Appellant. 

19 I1 1. I am a sergeant with the Corrections Division of Pierce County Sheriffs 

NO. 37806-0 . 

DECLARATION OF 
HEISHMAN 

2d II Department and am the Court Sergeant Supervisor for the Pierce County Jail. 

2 1  II 2. When an inmate in the Pierce County Jail is required to appear in court for 

22 trial, he or she is allowed to wear street or civilian clothes rather than jail issued garb. I II 
231 1 1  These street clothes may be provided by the inmate's family or attorney or they may be the 

241 1 1  clothes that the inmate was wearing when booked into the jail. The Jail has no policy that 

DECLARATION OF MICHAEL HEISHMAN 
PRP CRACE MHDEC.doc 

25 

Office of Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, Washington 98402-2 171 
Main Office: (253) 798-7400 

forbids an inmate from wearing such clothing; although if the clothes are being delivered 



I1 to the jail from an outside source, they must be delivered in a timely manner in order to be 

I I available for use by the inmate. 

I I 3. I reviewed jail records with regard to Hoyt Crace's incarceration and trial in 

I1 May, 2004. I checked his property list and there is no listing for shoes when he was 

I I booked; the clothes listed at the time of booking were a red sweatshirt and a pair of black 

I I shorts. I also looked at the listing of the clothes that were brought in for his trial; clothes 

I I brought in for trial included a pair of tan pants, a green shirt and a bluelblack tie. I 

I I checked the behavior log and there is no mention of the shoes. From these records, it 

I I would appear that Mr. Crace did not have a pair of civilian shoes to wear at the time of his 

Signed at Tacoma, WA. 

Certificate of Sewice: 
The undersigned certifies that on this day she delivered by U.S. mail 

/ 
and or ABC-LMI delivery to the attorney of record for the appellant and 
appellant c/o his attorney true and correct copies of the document to which 
this certificate is attached. This statement is certified to be true and correct 
under penalty of perjury of the laws of the State of Washington. Signed at 
Tacoma, Washington, on the date below. 
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