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L INTRODUCTION

The Construction Contractor Industry (“CCI”) argues that the
Court of Appeal’s decision in Vision One, LLC v. Philadelphia Indem.
Ins. Co., 158 Wn. App 91, 241 P.3d 429 (2010) (“Vision One”) is
“directly at odds with long established black letter law on how insurance
policies are interpreted.” CCI contends that the Vision One court erred
in construing the “direct and solely” language of the policy,

CCI's argument lacks merit. The Vision One court did nothing
more than apply existing law to the policy language. The Vision One
court’s methods are straightforward and legally correct. CCI’s
pronouncement that Vision One represents a “radical change” to
“established norms of policy interpretation” is mere rhetorical excess
that adds nothing substantive to Vision One’s Petition for Review,

II, BACKGROUND

Philadelphia’s commercial builder’s risk policy contained the

following language:

B. Exclusions

1. We will not pay for loss or damage
caused by any of the excluded events
described below. Loss or damage will be
considered to have been caused by an
excluded event if that occurrence of that
event:
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1. Directly and solely results in
loss or damage; or

2. a, Delay, loss of use, loss of
market, or any other consequential loss.

. . .e. Error, omission, or deficiency in
design specifications. But we will pay for
direct “loss” caused by or resulting fire or
explosion,

. . .3. a. Faulty, inadequate, or defective
materials, or workmanship. [But if loss by
any of the Covered Causes of Loss results,
we will pay for the resulting loss]

CP 5971
Based on the post-collapse investigation, Philadelphia denied
Vision One’s claim, stating that:

The damage to the construction project was
a sole and direct result of the marginal
shoring design and faulty installation of the
shoring. The policy excludes loss caused
by deficiency in design and loss caused by
faulty workmanship. Coverage will exist
for any resulting loss caused by another
insured event or peril, In this instance, the
only peril, which caused the loss, was
defective design and faulty workmanship,
therefore there is not coverage for Vision
One’s claims. To the extent any portion of
this claim can be considered a resulting
loss, other policy exclusions and limitation
apply.
CP 13136

Philadelphia added:
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While the faulty workmanship exclusion

contains an exception for resulting loss

from a Covered Cause of Loss, in this case

the only cause of the loss was defective

design and faulty workmanship. There is

not a separate and independent loss that

resulted in the claimed damage. Therefore,

the faulty workmanship exclusion bars

coverage for this loss, and the “resulting

loss” provision contained therein does not

apply.
CP 13139

In pretrial hearings concerning jury instructions, the parties

disagreed about the meaning of these and other policy provisions.
Vision argued, as CCI does now, that if two perils combined to cause
the collapse the loss is covered because neither peril, by itself, “directly
and solely” caused the collapse. CP 13139. Philadelphia attempted to
explain that an efficient proximate cause analysis is required if the loss
was caused by an excluded event and a non-excluded event but the trial
court disagreed, ruling: “If it is found that the loss was caused by one
or more non-¢xcluded event(s) in combination with one or more
excluded event(s); the loss is covered.” CP6587. Believing this to be a
misstatement of Washington’s efficient proximate cause rule,
Philadelphia moved for reconsideration, asking the trial court to amend

the ruling to state: “If there are two or more cause(s) of loss, the policy

provides coverage if the efficient proximate cause of the loss is a
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covered cause of loss.” CP 6603-06. The trial court denied
Philadelphia’s motion.

On appeal, the Vision One court correctly found that the trial
court erred in its application of efficient proximate cause rules by
removing the determination of causation from the jury.

III. ARGUMENT
A. The “directly and solely” language in Philadelphia’s policy does
not conflict with or supplant Washington’s efficient proximate
cause rule.

Like Vision One, CCI contends that the efficient proximate cause
rule should yield to the “directly and solely” policy language because
that language essentially narrows the “predominant cause standard”
articulated in decisions of this Court. This argument twists the policy
language beyond all reasonable interpretation. As the Vision One court
explained, “[w]henever covered and excluded perils combine to cause a
loss, the loss will be covered only if the predominant or efficient
proximate cause was a covered peril,” 158 Wn, App. at 105-06. Under
the interpretation urged by Vision One and CCI, an insured would be
entitled to coverage any time two or more perils combine because
neither peril can be said to have directly and solely caused the loss.

Indeed, by CCI’s logic even when two excluded perils combine to cause

a loss there would be coverage because neither peril would be a direct
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and sole cause, This interpretation is illogical, unreasonable and
contrary to Washington law, Nothing in the policy or Washington law
supports such an interpretation. Instead, the “directly and solely”
language must be interpreted in light of Washington’s long-standing
efficient proximate cause rule, According to that rule, where two or
more perils (some covered, some not) combine to cause a loss, a fact
finder must determine the efficient proximate cause of a loss in order to
determine the existence of coverage, The Vision Court clearly
recognized as much in ruling that “whenever the term ‘cause’ appears in
an exclusionary clause, it must be read as “efficient proximate cause.”
158 Wn, App. at 105 citing Safeco Ins. Co. of Am v. Hirschmann, 112
Wn.2d 621, 629, 773 P.2d 413.

The Vision One court correctly found that the trial court’s rulings
“contradict the efficient proximate cause rule by allowing coverage as
long as ét least one of the contributing causes was a covered peril,” Id.
The trial court also usurped the jury’s role in determining 'causation.
158 Wn, App. at 105-06. Philadelphia should have been allowed to
defend itself on the alternative grounds of defective design and faulty
workmanship.  The trial court, however, misapplied the efficient

proximate cause rule and determined causation as a matter of law. The
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trial court’s errors have been corrected by the Vision One court, This
Court should deny review so that the case may proceed to trial,'

B. Vision One is consistent with Sprague.

CCI repeats Vision's argument that Vision One is at odds with
Sprague v. Safeco Ins. Co., 158 Wn. App. 336, 241 P.3d 1276 (2010).
The decisions do not conflict, they simply have nothing in common.
Sprague involved a homeowner’s policy, not a commercial Builder’s
Risk policy. In Sprague the insurer’s own representative essentially
acknowledged the existence of coverage under the policy. Moreover,
the “ensuing loss” provision in Sprague operates like the type
distinguished by the Vision One court, a type that excludes the cost of
repairing faulty workmanship but covers the loss resulting directly from
faulty workmanship. 158 Wn, App. at 110. In contrast, the provision
here:

“excludes damage resulting from faulty workmanship but

provides coverage when ‘loss caused by any of the

covered causes of loss results’ from faulty

workmanship.... In other words, this policy covers
damage resulting from an independent covered cause but

' CCr's asserts that Vision One has widespread impact on the construction
industry, Property insurance may be prevalent in the construction industry but that does
not make Vision One especially significant, The argument that a particular industry is
uniquely affected by a particular decision can be made in nearly any commercial
insurance dispute, This case involves well-established principles of Washington law.,
The construction context does not make it more worthy of review.
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does not cover damage resulting directly from faulty
workmanship. ..... "

158 Wn. App. at 110, (citations omitted).

The Vision One court correctly notes that a resulting loss follows
from a covered cause of loss. Logically, the covered cause must be
independent of the non-covered faulty workmanship or it too would be
part of the excluded peril. The “ensuing loss” provision in Sprague
lacks this context and thus may lend itself to 'a different interpretation,
Because Vision One’s “resulting loss” provision differs from Sprague’s
“ensuing loss” clause in phrasing and effect, there is no conflict.

IV.  CONCLUSION

The Petition for Review should be denied.
DATED this 9" day of February, 2011,
Respectfully submitted,

KARR TUTTLE CAMPBELL

Thomas D. Adams, WSBA #18470
J. Dino Vasquez, WSBA #25533
Celeste Monroe, WSBA #35843
Attorneys for Philadelphia Indemnity
Insurance Company
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