RECEIVED
SUPREME COURT
STATE OF WASHING

No. 853673 I
: BY ROMALD R, CARPENIER
King County Superior Court Cause No., 10-2-24679-7 SEA nf /’Z)
CLEER
SUPREME COURT OF’

THE STATE OF WASHINGTON

GLEN A. McDEVITT
Respondent
V.

HARBORVIEW MEDICAL CENTER, UNIVERSITY OF
WASHINGTON, and THE STATE OF WASHINGTON

Petitioners

RESPONDENT’S BRIEF

THOMAS F. MCDONOUGH
WSBA # 11110
MIKA N. BAIR

WSBA #41267
Attorneys at Law
Thomas F. McDonough
510 Bell Street

Edmonds, WA 98020
Tel: (425) 778-8555

Fax: (425) 778-8550
Attorneys for Respondent



I1.

111

Iv.

VL

TABLE OF CONTENTS

INTRODUCTION ..ot 1

NO ASSIGNMENT OF ERROR ..........cccoovvvvvveiiiiirea, 3
ISSUE CORRECTLY DECIDED BY THE TRIAL

COURT AND SUPPORTED BY WAPLES .........c...ccooooun. 3

STATEMENT OF THE CASE ......ccooovviviiiiiiievseen, 4

. PERTINENT FACTS....ocooviviiiviiiiiiinionininisins i 4

. TRIAL COURT PROCEEDINGS BELOW. .....ccoovvvvcrerinrinnn, 5

ARGUMENT/ANALYSIS. ....ooviviiiiiiiininine e 6

. STANDARD OF REVIEW .......... P R 6

SUMMARY OF ARGUMENT ........coccoviviniivisiiiraesieisiererienn, 6

. LEGISLATURE’S AUTHORITY TO DIRECT THE MANNER

IN WHICH SUITS MAY BE BROUGHT AGAINST THE STATE
DOES NOT GUARANTEE THE CONSTITUTIONALITY OF A4
STATUTE. ...c.oovviiviiiiciininiieieisiesior s s 8

. FORMER RCW 7.70.100(1) VIOLATES THE SEPARATION

OF POWERS DOCTRINE BECAUSE IT CONFLICTS WITH
THE JUDICIARY’S POWER TO SET PROCEDURAL COURT
RULES ....coovvviniieiieiinessiissssssiss st st 11

. RCW CHS. 4.92 AND 4.96 CANNOT BE RESSURRECTED TO

ACT AS HARBORVIEW'’S PERCEIVED GAP FILLER THUS
REQUIRING PLAINTIFFES TO FILE PRE-SUIT NOTICE
AGAINST STATE HEALTH CARE PROVIDERS ........con....... 18
THE SUBSTANTIAL BURDEN PLACED ON PLAINTIFES
AGAINST PUBLIC HEALTH CARE PROVIDERS VIOLATES
EQUAL PROTECTION ........ccccoovviiinniiiiiiiansiroreensivssnseens 21
WAPLES FACIALLY INVALIDATED PRE-S UI T'NOTICE

REQUIREMENT IN MEDICAL MALPRACTICE CASES .....24

CONCLUSION .....cooiitniiiininininieiss e 28



TABLE OF AUTHORITIES

Cases

Abrams v. Van Schaick, 293 U.S. 188, 55 S.Ct. 135, 79 L.Ed. 278 ....25
Andersonv. King County, 158 Wn.2d 1, 138 P.3d 962 (2006)............ 21
Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 56 S.Ct. 466, 80
L.EA.688 (1936) .....ccomvrrerrrrerereerrerrone [ 13, 24, 25
Certain Underwriters at Lloyd’s London v. Travelers Cas. Co. of -
America, 161 Wn, App. 265, 277, === P.3d ==, (201 1)vvvvvrieeririrrnn, 6
City of Mercer Island v. Walker, 76 Wn.2d 607,458 P.2d 274 (1969)

City of Redmond v. Moore, 151 Wn.2d 664, 91 P.3d 875 (2004) .... 25
26,27 ,
Hammond v. Schappi Bus Line, Inc., 275 U.S. 164, 169-172, 48 S.Ct.
66,72 L.Ed. 218............. et et e 25
Harris v. Charles, 171 Wn.2d 455, 462, ---P.3d === (2011) ...ocvuen...... 21
Hiattv. S. Health Facilities, Inc., 68 Ohio St.3d at 238, 985, 626
NE.2d 71 (1994) .0 e 16
Hunter v. North Mason High School, 85 Wn.2d 810, 539 P.2d 845
(T975) sttt 8, 23,24
Jenkins v. State, 85 Wn.2d 883, 540 P.2d 1363 (1975)..cccccivvvrerennnee. 7
Lacey Nursing Ctr., Inc. v. Dept. of Revenue, 128 Wn.2d 40, 905 P.2d
338 (1995) it 14, 15,19, 20
Liverpool, N.Y, & Phila. Steamship Co. v. Emigration Commissioners,
113 U.8.33,58.Ct. 352, 28 L.E. 899....v.ovvreeeererrersnressssesn, 25
Medina v. PUD No. 1 ofBenton County, 147 Wn. 2d 303,53 P.2d 993
(2002) it e TRTRTN 7,23,24
Moody v. United States, 112 Wn.2d 690, 773 P.2d 67 (1989).............14
Northwestern & Pac., Hypotheek Bank v. State, 19 Wn. 73, 50 P.586
(I897) ittt sttt rerer e e s erenen 13
Putnam v, Wenatchee Valley Med. Cir., 166 Wn.2d 974, 216 P.3d 374
(40101 J SR e 1,11, 15, 16, 17, 20, 27



Romerv. Evans, 517 U.S. 620, 116 S.Ct. 1620, 134 L.Ed.2d 855

(1996) vttt et ers s 21
Sheikh v. Choe, 156 Wn, 2d 441 128 P.3d 574 (2006)..“.....; ................ 6
Sofie v. Fibreboard Corp., 112 Wn.2d 636, 771 P.2d 711 (1989).......14
State v. Berrier, 110 Wn. App. 639, 41 P.3d 1198 (2002) ........cveuen.n. 21
State v. Coria, 120 Wn.2d 156, 169, 839 P.2d 890 (1992) ........cco...... 21
State v. Harner, 152 Wn.2d 228, 103 P.3d 738 (2004) c....vvverevverrrrren, 21
State v, Manussier, 129 Wn.2d 652, 921 P.2d 473 (1996)................. 21
State v. Ryan, 103 Wn.2d 165, 691 P.2d 197 (1984)......ccceverirrvernnn, 15
Stevens v. Brink’s Home Sec., Inc, 162 Wn.2d 42, 169 P.3d 473 (2007)

e e e et 6
Waples v. Yi, 169 Wn.2d 152,234 P.3d 187 (2010).viciriienininn passim °
Wilshire Oil Co. v, United States, 295 U.S. 100, 55 S.Ct. 673, 79 L.Ed.

1329 v, R ORI SRROTRN e et 25
Statutes
ROCEW 2.04.190 1.0ttt S 12
RCW Ch. 492 ......cocivnvinnnd e et rnereerennins cereepassim
RCW 4.92.100 10iierevviieviieee e, feoireere e 2
RCW 4.92.100(1); vovvevvevis st bereererrernnreas ieveenesenereeneitenned 18,20
RCW4.92.110 ..o, s crvierienensiniine 10, 20
RCW Ch. 4.96........... v e e passim
RCW 4.96.020 ......0ovierrereriarianes SO e et o2
RCW 4.96. L2200 ) R O s 3, 18,20
RCW Ch.7.70 .ioiviiivininannn, e JETR i passim
RCW 7.70.020............. RPN cerree st |

- RCW 770400(1) oo snsensesesiesessssiesios e PASSIM
RCW 7.70.100(3)-(7) ooovrvivinivriverararnienennns bt wrerienens 10,22
RCW 8232180 ...c0uvvvirinicninnne, e it 14

i



Other Authorities -

Debra L. Stephens and Bryan P. Harnetiaux, The Value of Government
‘Tort Liability: Washington State's Journey from Immunity to

Accountability, 30 Seattle Univ, L, R, 35 (2006)....c..c.ccceuvvrvirerennnn, 8
Laws 0of 2000, ch. 8 § 1 .o, e 9,22
Rules
CR 23 ivvivsivesensienmsseseesssesssisssisssssssssssiessssssins s ssssseas 14,15
CR 3(8) it vae e 1,11,12,13,17

Constitutional Authorities

U.S. (“onst Amend, XTIV, § 1. 21
Wash, Cons. Art, II, § 26....ccvvivviiiiiieiiiiiie e seesee e 5,8,13,19
Wash. Const. Art. [, § 12....... e et re s e 21



I. INTRODUCTION

King County Superior Court correctly applied the ruling in
Waples v. Yi, 169 Wn.2d 152, 234 P.3d 187 (2010) in this case.
Former RCW 7.70.100(1) required a pre-suit notice before instituting a
lawsuit against all health care providrelrs.1 The Court in Waples ruled
RCW 7.70.100(1)' unconstitutional as it pertains to claims regarding
health care injuries because the statute violated the separation of
powers doctrine because that procedural statute conflicts with CR
3(a).>  Waples, 169 Wn.2d at 161. Former RCW 7.70.100(1)

necessitated that a potential plaintiff take an extra step in order to

'RCW 7.70.020 defines health care providers as: “(1) a person licensed by this state
to provide health care or related services including but not limited to, an East Asian
medicine practitioner, a physician, osteopathic physician, dentist, nurse, optometrist,
podiatric physician and surgeon, chiropractor, physical therapist, psychologist,
pharmacist, optician, physician assistant, midwife, osteopathic physician’s assistant,
nurse practitioner...(2) an employee or agent of a person described in part (1) above,
acting in the course and scope of his employment...(3) an entity, whether or not
incorporated, facility, or institution employing one or more persons described in part
(1) above, including but not limited to, a hospital, clinic, health maintenance
organization, or nursing home; or an officer, director, employee, or agent thereof
acting in the course and scope of his or her employment...” RCW 7.70.020(1)-(3).

* Waples v. Yi, 169 Wn.2d 152, 234 P.3d 187 (2010). Prior to this, the Supreme
Court also invalidated the certificate of merit requirement found in RCW 7.70.150
because it violated the separation of powers doctrine. Putnam v. Wenatchee Valley
Med. Ctr., 166 Wn.2d 974, 979-85, 216 P,3d 374 (2009). (RCW 7.70.150
impermissibly conflicted with court rules governing procedures for initiating
lawsuits, “thereby jeopardizing the court’s power to set court procedures.”)



commence his/her la‘wsu’it-.. A plain re_édihg of Wfaples mandates that
all pre-suit notice requirements pertaining to eitﬁer private or public
health care providers is unconstitutional.

Additionally, Chs. 4.92 and 4.96 RCW specifically exempted
injuries related to health care providers from the requirements of the
two statutes. - Instead, the legislature enacted Ch. 7.70 RCW to
exclusively govern health care injuries. In light of this Court’s ruling
in Waples, Harborview® cannot now argue that the pre-suit notice
requirement found in Chs. 4.92 and 4.96 fills Harborview’s perceived
“gap” left by the Waples decision. If plaintiffs wishing to bring an
action against a public healfh care provider must file a pre-suit notice
under Chs. 4.92 and 4.96, then Waples’ constitutional mandate is
undermined. Chs. 4.92 and 4.96 specifically exempted claims
involving injuries from health care and provided a different, specific
statute that governs injuries relatedr to health care. RCW 4.92.100;

RCW 4.96.020.*

3 Throughodt this Brief, Appellants, Harborview Medical Center, University of
Washington, and the State of Washington, will be referred to as “Harborview” and
the Respondent, Glen McDevitt, will be referred to as “McDevitt,”

* “Claims involving injuries from health care are governed solely by the procedures
set forth in chapter 7.70 RCW and are exempt from this chapter, “ RCW 4.92.100.



1L NO ASSIGNMENT OF ERROR

No assignment of error exists because' the Trial Court was
correct and this Court ruled in Waples that the former RCW
7.70. 100(1) pre-suit notice requlrement for health care prov1ders
violated the separation of powers doctrine and, thus, was
unconstitutional.  Waples, 169 Wn.2d at 161. Therefore, the Trial
Couﬁ correctly denied Harborvi.ew’s motion for summary judgment
based on this Court’s ruling in Waples. (CP 44-45).

I ISSUE CORRECTLY DECIDED BY THE TRIAL
COURT AND SUPPORTED BY WAPLES.

Whether former RCW 7.70.100(1), which previously required
medical malpractice plaintiffs to file pre-suit notice is unconstitutional

as to all health care providers? Yes.

RCW 4.96.020(1) states: “The provisions of this section apply to claims for damages

against all local governmental entities and their officers, employees, or volunteers,

. acting in such capacity, except that claims involving injuries from health care are

governed solely by the procedures set forth in chapter 7.70 RCW and are exempt
from this chapter.”



IV.  STATEMENT OF THE CASE

¢. PERTINENT FACTS

On July 9, 2007, while paragliding in the Tiger Mountain area,
Plaintiff/Respondent Glen McDevitt crashed into'tree‘ branches. CP 8.
He was thrown onto a toof, against.a chimney, and onto the ground
resulting in a fractured femur, Jd McDevitt was taken to a Bellevue
facility and ultimately transferred to Harborview Medical Center for
~ treatment. [d. On. July 10, 2007, McDeVitt underwent major surgery
to repair his fractured left leg. Id  During his >stay at Harborview,
MeDevitt received Lovenox, an anticoagulant drug that prevents blood
clofs. CP 9, MéDevitt .Wa,sl'taken off l]i,ovenbx”\'fvifh@t his knowledge
and with‘t.lf‘rééeivi11g eivd'ucation about the risk of blood clots and the
measures ‘n:ecessary to guard aga‘ir..lst‘ deep V_eiinb thrombosis. Id. On
July 20, ‘200"7, McDevitt -wc.nt to 'Norfhweét Hoé_pftal."s emergency
réom Where hé was diagnosed with bilateral calf level déep venous

thrombosis in his right leg. d,



b. TRIAL COURT PROCEEDINGS BELOW
On July 7,-2010, relying on the Supreme Court’s ruling, McDevitt
initiated - his lawsuit against Harborview Medical Center without
providing notice of his intent to file an action. CP 1-4. On July 20,
2010, McDevitt filed an amended complaint naming all Defendants.
CP 7-10. Shortly thereafter,tHérborview filed & motion for summary
jlldg1lient. CP 16-21.. In response, McDevitt argued the Supreme
Court declared former RCW 7.70.100(1) unconstitutional and
invalidated the pre-suit notice requirement for ail claims involving
health care i.ﬂjuries and as to all health care providers. CP 22-29.
» Harbdrvi_ew, in its reply, con‘ténded that the rﬁling in Waples did not
apply to governinental entities under Art. 11, § 26. CP 39.
~ On Ocfober 29, 2010, the ﬁértieé argued the motion for summary
jud'gméht before the Hdiorébld jeffrey Ramsdeﬂ, ‘whof'ente-fed an
Ofdér Denying Harborview’s Motion for Summary Judgment. CP 44-
45. Harborview sought .discfetionar}; revi’ew(and this Coiﬁ‘t accepted

review on March 30,‘ 2011, CP 46.



V.  ARGUMENT/ANALYSIS

a. STANDARD OF REVIEW

This Court “reviews an order denying summary judgment de
ndvo, performing the same inquiry as the trial court”, and viewing the
facts and all reasonable inférences in the light most favorable to the
nonmdving party. Ceﬂain Underwriters at Lloyd’s London v.

Travelers Cas. Co. of America, 161 Wn. App. 265, 277, --- P.3d -,

(2011) (citing, Sheikh v. Choe, 156 Wn.2d 441, 447, 128 P.3d 574
(2006); Stevens v. Brink ’S Home Sec., Inc, 1'62 Wn.2d 42, 46-47, 169
P.3d 473 (2007)).
b. SUMMARY OF ARGUMENT

The Trial Court correctly denied Harborview’s motion for
summary judgment based on the Washington Supreme Court’s ruling
in Waples, which holds that the pre-suit notice of litigation violated the
separation of powers doctrine. The Trial Court, relying on Waples,
. denied Harborview’s motion for | summary judgment because the
invalidation of former RCW 7.70.100(1) means a plaintiff no longer
files a pre-suit notice of Ciaim before instituting an actiéh against a

health Café provider,



Both Chs. 4.92 and_4‘,9§ specifically exempted claims arising
from health care injuries and Chs. 4.92 and 4.96 canno'; be resurrected
- by Harborview to require pre-suit notice against a public health care
prév.ider.

Equal protection mandates “like treatment of similarly situated
persons”. Medina v. PUD No. 1 of Benton County, 147 Wn.2d 303,
312-313, 53 P.2d 993 (2002); See also, Jenkins v. State, 85 Wn.2d
883, 890-91, 540 P.Zd 1363 (1975). The creation of two classes of
distinct tort victims (governmental and private) cannot be permitted
where the legislative interest of encouraging settlement fails to serve
any real purpose, places a substantial burden on potential plaintiffs,
and violates the equal protection clause.

Finally, 'Harborview’s argu.m'entv that Waples applies only to
private health care providers fails. Each and every‘ application of
former RCW 7.70.100(1) violates the separation of poweré doctrine,

. and thus is inoperable and unconstitutional.



. .LEGISLA TURE S AUTHORITY TO DIRECT THE MANNER
IN WHICH SUITS MAY BE BROUGHT AGAINST THE
STATE DOES NOT GUARANTEE THE
CONSTITUTIONALITY OF A STATUTE.

The well-settled common law doctrine of sovereign immunity
was adopted by the framers of the Washington cohstifcution in Art. II, §
26 which allows suit to be brought against the state and authorizes the
legislature to “direct by law, in what manner, and in what courts” suits
may be brought against the etate. Art. I, § 26 of the Washington
constitutien; Debra L. Stephens and Bryan P. Harnetiaux, The Value of
Government Tort Liability: Washington State's Journey from Immunity
to Accountability, 30 Seattle vUniVV.V L. R. 35_ (2006)°.. The legislature
may" direet. the manner in vwhi.el'ithe state may be 'sued,Abut the
legislatilfe’s power is not unlimited as suggested by Harborview.
Rather, the Washington constitution is full of checks and balances to
ensure that no one governmental branch wields all the power, Hunter
v. North Mason High School, 85 Wn.2d 810, 813, 539 P.2d 845
| '(19’75)'.: Thus, though Ai“t. :II, ‘§ 26 grents broad authority te the

legislature to direct the manner in which_the state may be sued, the

* See also, Billings v. State, 27 Wash, 288, 290-11, 67 P. 583, 584 (1902) (liability of
state determined by statute under WASH.CONST. art, II, § 26); Coulter v. State, 93
Wash 2d 205, 207, 609 P.2d 261, 262 (1980). .



judiéi,al branch has the é‘bﬂi‘ty, when a constitutional challenge is
raised, to‘ review the legislature’s dcts. Though the judicial' branch
attempts té fblldw the ‘intent of the legislature, it can review a
constitutional challenge before it and declare a statute, or a poﬁion of
it, constitutional or not.” This concept is one of the bedrocks of the
Constitution as it allows e¢ach go?emmental branch the ability to ﬁ()lice
each other and keep essential checks and balances in place.

Normally the court upholds a statute, or portion thereof, where
the legislative interest outweighs the plaintiff’s right. The purpose
behind the pre»suit notice provision of former RCW 7.70,100(1) is
intended _'ﬁ:é)l'éncOu'fage settlémentl ' delés, 146 W, App at 61
(quotirlg Laws of 2006, c-hv:‘ 8§ 1 , identifying the Législati‘lr‘é’s irﬁeﬁt
“to prov1de ihcéntives to settle cas.esb before fésorﬁng to cbui‘t”). The
l'e,gris's'vli'atur’e’s'Z inferest in pfdmdtihg settloment is not advanced by
feqﬁiﬁ’ﬁg' pl'éiiﬁtiffs Wishiné to'bﬁing 4n action égaihst 2 leBlié health

care 'pf'(’)y"ider.to provide pre-litigation notice. ‘The pre-suit notice does

% The Court has jurisdiction to pronounce a statute void if it is irceconcilable with the
constitution when it is called upon to adjudge the legal rights of litigants. Liverpool
. NY, & Phila.-S.8. Co v, Commissioners ofErmg/ atlon, 113 U b 33,39, 58.Ct. 352,

28 L.Ed. 899 (1885). oo S e



not -obligate a govemméﬁtal -defendant td engage in settle;ment
negotiatim‘is.. See,"RCW 7.7()». ].00(3)-1(7).7" In faCt a pl’e’nﬁi’h’t‘i’ff recéives
no assulancc that the ‘state W1ll engage in seftlement negotiations
within the 90 days prc—:v1ously requned by former RCW 7.70.100(1) or
_required by RCW Chs. 4.92 and 4,96 — which Harborview wishes to
@ilaterally and i1npe1:mis§ibly. fill Harborview’s perceived gap left by
former RCW 7.70.100(1). A statutory provision that impermissibly
invades the court’s domain and violates the separation of powers
doctrine cannot be supplemented by RCW Chs, 4.92 and 4.96 where
the legislature- specifically exempted health care claims from RCW
4.92 élﬁd created a special S-tiatllite uhder RCW 7.70. |

In sulnfﬂ&i‘y, though the Washington constitution _ gr*ahté the
legislature. the authority to "difec:t the manner in Wﬁich an a‘cti(‘)tn. is
broug"ht. agéinsf the state, its pdwers ‘are'not as all-er'lcomj;;éss'ingr and

far-reaching as Harborview- argues. The judicial branch exercises an

7 In-an amicus brief filed on behalf of the Washmgton State Association for Justice,
Bryan Harnetiaux argued that because the state is not obligated to engage in ,
settlement nugotlanons no real legislative interest exists. Addltlonally mandatory
mediation is not linked to the pre-litigation notice of claim required by RCW
7.70.100(1) oi as the state argues, by RCW 4, 9? 110, Brief of Amicus Curiae
* Washington State Association for Just1ce }'oundatlon Waples v. Yi, 169 Wn 2d 152
234 P.3d.187 (2010). : _

>

10



in’ip(jrfal"gt tfu’nc“ti.on Wheh it:r-evi:'e'ws the. constitpiionali’ty éf a statute, or
éportion: thereof,. in’aé‘fual litigat:i;)‘n. And .it 1s lwe','ll Withih the court’s
1:9A0Av§eAré to détermine a statutev is uﬁconstitutional whére it interferes
with the fundamental rights of a plaintiff or invades the court’s
domain. Thus, though th¢ legislature has the valid authl(')ri(ty‘ to rc;qu’ire
pre-suit notices, this does not mean the pre-suit notibe will always
stand up under a constitutional challenge brought before the courts,

d. FORMER RCW 7.70.100(1) VIOLATES THE SEPARATION
OF POWERS DOCTRINE BECAUSE IT CONFLICTS WITH
THE JUDICIARY’S POWER TO SET PROCEDURAL COURT
RULES. '

In' Waples, the Supreme Court of Washiqgton accepted review
of two cases involving a plaintiff’s failure to vprovide.. pre-sﬁit notice
pursuant to RCW.7.’70.100(1) before .fil'mg, a health care claim.
Waples, 169 Wn.2d at 156-57. The Supreme Court held that the pre-

suit notice requirement was unconstitutional because it violated-the

éepara}tipn of powers doctrine 'because _th_at procedural statute conflicts
with CR 3(a). Waples, 169 Wn.2d at 159-160. As noted by this Court
in its decision in Putnam, “the Washington State Constitution does not
: contain a formal separation .of pbwers clause”. Waples v. Yi, 169

 Wn.2d at 158, (citing, Putnam v. Wenatchee Valley Med. Ctr., 166

11



Wn.2d _974, 216 P.3d 3,_74( (2009). However, the division of fhe

Washington State government into different branches raises a

. presumption of a vital separation of powers doctrine. Jd. A violation
of the separation of powers doctrine occurs when an “activity of one
‘branch threatens the independence or integrity or invades the
prerogatives of another.” 1d.

The judicial branch’s fundamental functions include the power
to promulgate rules for its practice.® Waples, 169 Wn.2d at 158. CR
3(a) is such a rule and‘ provides the method by which any lawsuit may
be commenced in the courts, CR 3(a). In WapZes, the Court stated

’wh'ch:‘
A étatufe appears to conflict with a court ruie, this court

will first attempt to harmonize them and give effect to

both, but if they cannot..., the court rule will prevail in

procedural matters and the statute will prevail in

substantive matters.

Waples, 169 Wn.2d at 158.

¥ RCW 2.04.190 provides the Supreme Court, not the Legislature, with the power to
“prescribe...the mode and manner...of giving notice and serving writs and process
of all kinds...and generally to prescribe by rule...the kind and character of the entire
pleading, practice and procedures to be used in all suits, actions, appeals and
proceedings of whatever nature,..” RCW 2.04.190.

12



The court could not harmonize the notice of claim provision in
RCW 7.70.100(1) with the provisions of CR 3(a) and, thus, they could
not be given effect. Waples, 169 Wn2d at 1.61; Because former RCW
7.7().106(1) ovnly addrééséd préce‘du’ral matters and not “the primary
rights éf either party” and because it conflicted with the judiciary’s
powers to set cbur’t proceedingé, the Court declared tﬁe statute
unconstitutional. Waples, 169 Wn.2d at 160-61.

Harborview attempts to distinguish Waples by arguing that the
case involved only private health care providers and, therefore, Waples
cannot apply to government entities. Harborview notes that the
legislature’s power comes direétly from the state constitution which
grants the legislature the authority to determine the manner in which
the state is sued.’ However, the' ]Aegislamre"s authority to determine

the manner does not 'automatically render RCW 7.70.100(1)

constitutional as to public health care providers. When a constitutional

challenge to a statute arises, the Court is charged with determining the

® Art. 11 § 26 of the Washingtdﬁ State Constitution gives the State the power to grant

- the right to bring suit against it as it chooses provided that the legislature direct the
.+ manner and in what courts suits will be brought against the state, Northwestern &
+ Pac., Hypotheek Bank v. State, 19 Wn. 73, 75, 50 P.586 (1897), Art, 11, § 26 of the

Washington Constitution; Laws- 1895, p. 188 § 1.

13



Vélidity‘ of an act of Congress. Ashwander v Tennessee leléy Aieth.,
297 US 288, 346, 56 -S_.C‘t._ 466, 80 L.Ed.688 (1936)' (Brandeis, J,
concurring). In Waples, this _(ﬁour_t exercised its powers Qf judicial
review and détermined that RCW 7.70.100(1) violated the 'separation
of powers doctrine and declared it- unconstitutional - rendering the
statute null and void. Waples, 169 Wn.2d at 159-60."

Harborview cites Lacey Nursing Cir., Inc. v. Department of
Reve'rgue to support its argument that Waples cannot apply to state
agenciés. Lacey Nz‘trsz‘ng Ctr., Inc. v. Dept. ofﬁevenue, 128 Wn.2d 40,
- 905 P.2d 338 (1995). In Lacey, the plaintiffs brought an excise tax
rcfund action against the state and séught to ﬁﬁake it a class action
pufsﬁant toCRZ.B fa’. | The :c_our:tl héla thé{ the state -Ijr(i‘izi&éd the
manner ini which it could bo suecl and that RCW 8? ’32 180 contamed
no express language authorlzmg class actlons. Lucey Nursmg Ctr,,

Inc., 128 Wn.2d at 53-54.

¥ In Moody v. United States, this Court held.that questions as to a statutory cap on .

- noneconomic damages did not require answers because the cap was unconstitutional
rendering the statute null and void. Moody v. United Stateu, 112 Wa.2d 690, 693,
773 P.2d 67 (1989) (citing, Sofié v. Fibreboard Corp., 112 Wn.2d 636, 771 P2d 711
S (1989)). (Holdmg that RCW 4.56. )50(2) $ hmnatlon on noncconomn, d'lmages was
unconstitutional), .

14



i

Howcver Lacey 1nvolved a. pr1mary rlght as opposed to a

' procedulal rlghl - the r1bht to brmg a class action agcunst a state

_agency is a primary right. The court analyzed whether the Legislature

“intended to permit class action lawsuits for...excise tax refunds.” Id.

Though plaintiffs met the requirements for certification of a class

~action under CR 23, the Legislature did not include a prowsmn in the

statute providing plaintiffs with the primary right to bring a class
action against the state. Lacey Nursing Ctr., Inc., 128 WN.2d at 53.
Harborview asks the court to extend this reasoning to the issue before
it now, however, the statute in Lacey did not conflict with a court rule -
or procedure — rather i"t,provided' ﬂm type of lawsuit a plaihtiff could
i)ring against the state regarding excise tax refunds, The Court noted
in it’s'decisioﬁ that “'[v\v]her.e a rule of court 1s inconsistent with .a

procedural statute, the court’s rulemaking power is supreme.” Lacey

Nirsing Ctr, Ine., 128 Wn.2d at 48 (citing, Stite v Ryan, 103 Wn.2d

165, 178, 691 P.2d 197 (1984)). Harborview’s reliance on Lacey is
inherently flawed ‘bécause in .Ld(:ey the Court reé’ogni’Zéd fhe'abil‘ity to

file a class action as a substantive issue governed by the legislature;

¢ whereas, in Waples and Putnam, the Court determined that the exira

step rk-:quired to file a lawsuit ‘was précedufal' and - violated the
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scpafatioh‘ of powefs doct;iﬁe- and Was_lllﬁ;onstitutione'il,v HThe 'fact. that
Hafbor'v‘iew is a public health care; ﬁrdﬁder as 'opi)osea to .iorivate
ﬁee.llth’ éare pfoviders_'is irrelévént. The pre—éﬁit notice requireﬁiént is
procedural and violates the separation of powers doctrine because it
conflicts with court rules as demonstrated by Putnam and Waples.
Waples, 169 Wn.2d at 161,

The separation of powers doctrine exists in order to safeguard
the court’s power to set court procedures. In Putnam v. Wenatchee
Valley Med. Ctr., this Court ruled that former RCW 7.70.150 violated
the separation of powers doctrine and struck down the. pre-suit
certificate of merit.requiremeﬁt. Putnam v. Wénal‘chee "Valley Med.
Ctr., 166 Wn.2d 974, 979-85, 216 P.3d 374 (2009). In its Putnam
. analysis, this Court explained that RCW 7.70.150 addressed how to
file a. claim to enforce a right proifided by iaw and as such was
. .pfbcedural. Putnam v. Wenatchee Valley Med. Ctr., 166 Wn.2d 974 at
9.85.” 'The. Court extended its analysis to Waples concluding that the

legislature’s addition of the pre-suit notice requirement to the court

i "' See, e.g, Hiattv. S. Health Facilities, Inc., 68 Ohio.St.3d at 238, 985, 626 N.E.2d
" 71 (1994)(“Since the conflict involves the form and content of the complaint to
initiate a medical malpractice case, it is a procedural matter.”), :
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rules fqr ﬂ‘l‘ing suit was unconstitutional beoause both the merit
requirém_enf of Putnam and the pre@uit notice 'require_r'nent in Waples
involved procedures on “‘héw to file a claim to enforce a right provided
by law” and not subLstantiVerights. Waples v. Yi, 169 Wn.2d 152 at
160-61; citing, Putnam, 166 Wn.2d 974 at 984-84.

Contrary to Lacey, where the primary right of whether a party
could. bring a class action against the state was at issue, this Court
recognized that RCW 7.70.100(1) and RCW 7.70.150 addressed only
the procedural manner to effectuate the party’s primary right. Waples,
169 Wn.2d 152 at 160-61; citing, Putnam, 166 Wn.2d 974 at 984-84.
Because the court’s rﬁlerﬁaking poWer is supreme, the statutes
ifnpérmiss_ibly coh_ﬂic;ced with the court rules governing procedures for
initiaﬁng lawsuits, jeopardiz,ing the jlidiciary’s power to set procedural
rules ‘and; thus, could not pre\}ail over the coﬁﬂicting court rules.
: Putnam v. Wenatchee Vallley Med, Ctr., 166 Wn.2d 974 at 985.'
: 'l‘hough the State has the authority td direct the mannér in which it cah

be sued, when challenged a statute enacted by the legislature can be

2 The Court also noted that requiring pre-suit notice added additional steps to CR
; 3(a) and resulted in dismissal for failure to provide the pre-suit notice, “even where

the complaint was properly filed and served pursuant to CR 3(a).” Waples, 169
Wn.2d 152-at 160. ‘ . - '
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declared unconstitutional by the judicial branch if it violates
constitutional doctrines. .B‘e(:aus_q ‘the Court Qeterrhined thgt former
RCW.7;70;100(1) involved a procedural righf,that effe‘ctua;ted'the right
1:6 sue a;‘h.ealth care provider, whether public or private, and that the
statute impermissibly conflicted with the court’s rules, the invalidation
of RCW 7.70.100(1) effects all claims related to health care injuries.

Thus,-Harborview’s argument that the separation of powers doctrine is

- limited to private health care providers fails.

e. RCW CHS. 4.92 AND 4.96 CANNOT BE RESURRECTED TO
ACT AS HARBORVIEW'’S PERCEIVED GAP FILLER THUS
REQUIRING PLAINTIFFS TO FILE PRE-SUIT NOTICE
AGAINST STATE HEALTH CARE PROVIDERS. ‘

Harborview argues that even if former RCW 7.70.100(1) no

longer requires a plaintiff to file a pre-suit notice for actions against

public health care providers, that RCW Chs. 4.92 and 4.96 still

requires plaintiffs to file a 60 day notice. This argument fails on
multiple levels. RCW 4.92 and 4.96 specifically exempted health care
claims.. RCW 4.92._100(1); RCW 4.96.020(1). Where a specific

statute exists, the statute applies to the subject matter it covers to the

-+ exclusion of the general law, and where related, the provisions of the

» specific statute govern, City df Mercer Island v, Walker_, ’76AWn§2d

18
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607, 613-614, 458 P2d 274 (1969). The legislature specifically
exempted health care claims from RCW 492 and RCW 4.96 and
created a specific statute governing all health care claims. The fact

that the Supreme Court ruled former RCW  7.70.100(1)

- unconstitutional does not-allow public health care defendants to revert

"~ back to RCW 4.92 and RCW 4“96.,' The two statutes cannot be used to

resurrect the pre-suit notice requirement ruled unconstitutional by this
Court’s decision in Waples. The legislature’s exemption of health care

claims from RCW 4.92 and 4.96 bars the resurrection of the statutes to

fequim pre-suit notice in place of the former RCW 7.70.100(1).

" Harborview points out that the only case to touch upon the

, sépafati;oh of poWerS doctrine and the legislature’s authbrity under Art.

1, § 26 is Lacey Nursing Center, Inc., 128 Wn.2d 40, 905 P.2d 338
(1995)}. Petitioner’s Brief at 5. What HérBor%&iew fails to pomt out is
that ":Iiace'yl déalt with the vslub‘stantive. pri£nary vrvigh‘t of what typé‘ of
l'aWSﬁit a pidinﬁff :c'ould Abri.ng é,gainst. the state in actions for excise tax

vefunds. Lacey Nursing Cenier, Inc. 128 Wn.2d at 53-54. The Court

held that in‘order to bring a class action against the state, the state had

to expressly allow it in the statute. Lacey Nursing Center, Inc. 128

Wn2d at 54 The case did not deal with whether the statute

19



impermissibly in.terféréd with the court’s rﬁlemaking procedural

péwers,‘bh‘t‘ whether "a pri,r'n_ary‘ ri'ght had been established for class

eiétiliﬁ plamuffs As nbtéd in the decisions in Pi{jtnamt'an'd' W’cxple&, a
lé;g‘isiétive..s‘tét_u_te pfeva,il‘s ‘inl éuﬁsténtiizé ma&ers,: and the c‘(')u,l‘:t"ri],}l.e |
prqva.ils in procedura]_‘matters, Waﬁles, 169 Wn2d at 161. The
decisién in Lacey illustrates a situation in which the substantive °
matters of the statute prevailed. The court rule still prevails in
.- procedural matters such as in the Putnam and Waples decisions, Thus,
Lacey is inapplicable. |

Additionélly, RCW 4.92.100(1) has express language
speciﬁéally exempting health care which stafes: z;'c:llai‘fn_s"in\'/olying
: injuries trom h@élth qare‘ are governed solely by the procedures set
- forth ‘in chapter 7.70 RCW and are ékempi‘ ﬁ’omvthz"s -Chdpte}".” RCW
© 4.92.100(1); RCW 4.96.020(1). The Legislature intended RCW Ch.
770 to control health care claims and if it intended eiﬂler RCW 4.92
or 4.96 to rule in the absence of RCW 7.70.100(1) it logicdlly éﬁb_uld
be addressed by the. 1egi.é‘1"a~turé instead of 'alloWing,: the pre-suit hbtice
requirement in RCW 492,110 andlor RCW 4.96.020(1) fo act as

« Harborview’s peréeived gap filler,

20.



f. . THE SUBSTANTIAL BURDEN PLACED ON PLAINTIFFS
AGAINST PUBLIC HEALTH CARE PROVIDERS VIOLATES
EQUAL PROTECTION.

Washington’s privileges and immunities guarantee, Const. art,

I, § 12, and the federal equal prOtéction guarantee, U.S. Const, amend.

XIV, § 1, require that “persons si’nﬁilar’ly situated With respect to the

legitimate purpose of the law” receive'liketréatment. State . Coria,‘

120 Wn.2d 156, 169, 839 -P.2d 890 (1992). Washington courts

. “analyze equal protection challenges under one of the three standards

of review: strict scruti_ny,' intermediate scrutiny, or rational basis.”

State v. Berrier, 110 Wn. App. 639, 648, 41 P.3d 1198 (2002) (citing,

Smté v, - Manussier, 129 Wn.2d 6‘529 672-73, 921 P.2d 473 ,(1996)).13

The apprdpriate leveliof scrutiny in this case is whether the legislation

s bears a rational relationship to a legitimate government purpose.

Anderson v. King County, 158 Wn.2d 1, 18-19, 138 P.3d 962 (2006)

. (citing, Romer v. Evans, 517 U.S. 620, 631, 116 S.Ct. 1620, 134

¥ To determine if-an equal protection violation exists or not, the courts employ one -
of three tests. “First, striet scrutiny is applied when a classification affects a
fundamental right or a suspect class. Second, intermediate scrutiny. is applied when a
-classification affects both a liberty right and a semi-suspect class not accountable for
its status. Third under the rational basis test, the legislative classification is upheld
+ unless the classification rests on grounds wholly irrelevant to the achievement of
legitimate state objectives.” Harris v. Charles, 171 Wn.2d 455, 462, --P.3d »--
(2011) (citing, State v. Harner, 152 Wn.2d 228, 235-36, 103 P.3d 738 (2004).
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L.Edﬂd 855 (1996), State v.v Harner, 153 an..Zd -228, 2‘3"6.", 1'034.P.3d
738, 742 (2064))‘. For thé reasons diécussed l?élow, the n()tlbt, Qf intent
- 1o sue.faﬂs- 10 satisfy the most deferéntial 'ratioﬁal bas:is‘ ftest. ‘ ‘. 3

| Th.e. pﬁrposé béhind t}‘le fornﬁ%:f pfe-suitl noticé pr}oxizis»ion of
- RCW 7.70.100(1) is intended to encourage settlgment. Waples, 146
Wn. App. at 61 (quoting Laws of 2006; ch. 8 § 1, identifying the
Legislature’s intent “to provide incen‘tives to settle cases before
resorting to court”). The legislature’s interest in promoting settlement
is not advanced by requiring plaintiffs wiShing to bring an action
against a public health care provider to provide pre-litigation notice
under RCW 4,92, RCW 4.96 or the now unconstitutional RCW
7.70.100(1). ‘The pre~si1i.t notice does not obligaté a p'Li’Blic defendant
. to engage in settlement negotiations. See, RCW 7.70.100(3)-(7). In |
- fact, a plaintiff receives no assurance that the state will 'éngégé in
- settlemeﬁt negotiations within the 90 days “p'réviously required by
former RCW 7.70;100(1). Even if HarborvieW’s perceived gap filler
statutes (RCW 4.92 and 4.96) replace former RCW 7.70.100(1) (an
_ argumerﬁ McDevitt contends has no me:ri.f), a 'piaibntiff' receives no

* assurance that the state will act to encourage settlement.
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A.dditionally, Washington courts have ,héld that legislative

classifications “must conform to the equal protection guaranties of the

- state and federal constitutions” and grant like treatment to similarly

~situated persons for legitimate purposes of the law. Medina v. PUD

No. I of Benton County, 147 Wn.2d at 312-313. Claim filing laws like

~ the one previously required under former RCW 7.70.100(1) (and

possibly Chs. 4.92 and 4.96 as Harborview perceives to fill fhe gap to

. replace RCW 7.70.100(1)) create two classes of tort. victims —

governmental and private -~ and grant one class a procedural

advantage. Id.; Hunter v. North Mason High School, 85 Wn.2d 810,

813, 539 P.2d 845 (1975). A claim filing law is upheld unless no

rational basis exists for the classification. Medina, 147 Wn.2d 303 at

 312-313. The legislative intent to encoufége settlement does not

~ rationalize two separate classifications of plaintiffs in medical

malpractice actions. However, as noted above, the legislative interest

-« in promoting settlement is not advanced by requiring plaintiffs wishing

to bring an action against a public health care provider to provide pre-

- litigation notice under RCW 492, RCW 496 or the. ‘now

¢ unconstitutional RCW 7.70.100(1) (espécially since there is no

gUarantee that the state will engage in settlement negotiations). In
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oonclumon to reqmre p]amtlffs to file pre-suit notice 'of lltlga‘tlon with
regards to pubhc health care prov1ders places a substantlal burdén on
the potenual plaintiff.'*  Unless the p1a1nt1ff is- Well educated or
consults with an attorney, a potential plaintiff will not know that
former RCW 7.70.100(1) could be replaced by Chs. 4.92 and/or 4.96
as contended by Harborview, resulting in potentially harsh resﬁ]_ts for

the unwary plaintiff attempting to bring an action for medical

.. malpractice against a governmental defendant. See, Hunter, 85 Wn.2d

~at 814. Whereas, a plaintiff bringing an action against a private
healthcare - provider is not similarly burdened by _the pre-suit
reqﬁifement, For the reasoﬁs above, Harborview’s argumént that Chs.
4.92 and 4.96 still requireé a plaintiff in a medical malpractice claim to
. issue pre;éuit notice to a governmental defendant violates the equal
protection guaranties.

. g  WAPLES FACIALLY INVALIDATED A PRE-SUIT NOTICE
REQUIREMENT IN MEDICAL MALPRACTICE CASES.

Justice Brandeis, in a concurring opinion in Ashwander, laid

out the Court’s rules when it reviews the validity of a statute stating:

- " Courts have historically inquired whether a claims filing xequlremebn‘t substantially
burdened a class of plaintiffs, Medinav. PU /D No. I of Benton Coumy, 147 Wn,2d at
313.

24



“The court has frequently 'cqlled attention to the ‘great gravity and
delicacy’ of its function in passing ‘upAon the validity of an act of
Congress.” Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 346,
56 S.Ct. 466, 80 L.Ed.688 (1936) (Brandeis, J, concurring). The court
developed the following series of rules: (1) the court will not anticipate
a question of constitutional law in advance of the need to review its
validity; and (2) “The court will not formulate a rule of constitutional
. law broader than is required by the precise facts to \%’hich it is
applied.""’

| To succeed, a facial challenge must show that each and every
application of the challenged statﬁte is inoperable and cannot ‘be
constitutional. City of Redmond v. Moore, 151 Wn.2d 664, 669, 91.
. P.3d 875 (2004) (citing, In Re Detention of Turay, 139 Wn.2d 379,
417 n. 27, 986 P.2d 790 (1999)). .Thdugh the majority in Waples did

. not sbeciﬁcally note whether the invalidation of RCW .7.‘70.100(1)

1 Ashwander v. Tennessee Valley Auth., 297 U.S. 288, 347, 56 S.Ct. 466, 80
L.Ed.688 (1936) (Brandeis, J, concurring). Compare Hammond v. Schappi Bus Line,
Inc., 275 U.S. 164, 169-172, 48 S.Ct. 66, 72 L.Ed. 218. See also, Liverpoot, N.Y. &
Phila. Steamship Co. v. Emigration. Commissioners, 113 U.S. 33, 39, 5'S.Ct. 352,
355, 28 L.Ed. 899; Abrams v. Van Schaick, 293 U.S, 188, 55 8.Ct, 135, 79 L.Ed.
2718; Wilshire Oil Co, v. United States, 295 U,S. 100, 55 S.Ct. 673, 79 L.Ed. 1329.
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applied facially or é.s-apbliéd, it insﬂimplie.d because -the decision
effec’;ivleiy-renders RCW 7.70;100(1)‘ unconstitutionalll aﬁd corﬁpletel’y
inoperable. No set of circumstances exists in “which the statute can
constitutionally be applied.” City of Redmond, 151 Wn.2d at 668-669.

In Waples, this Court thoroughly. analyzed the sta‘tﬁte in
question and held it impermissibly conflicted with the court’s power to
set its procedural rules and, thus, the pre-suit notice requirement
- violated the separation of powers doctrine. The Court™ did not
distinguish between public and private health care providers and
Harborview argues that the holding in Waples is as it applies to private
. health care providers only and that a facial challenge to the statute
cannot be upheld. Harborview is incorrect.

A facial challenge must show that. each and every application
. of the challenged statute i‘s inoperable and canno.f be constitutional.
| City‘of Redmond v. Moore, 151 Wn.2d 664, 668-669, 91 P;3d 875
(2004) (citing, In Re Detention of Turay, 139 Wn.2d 379, 417 n.2, 986
P.Zd-~790 (1999). The 'rmajori'ty decision in Waples does not
| specifically note Whether the invalidation of RCW '7.70‘100( 1) épplied
| facially or only as appblied to priVate health éaré providers. In fact, the

definition of “health care providér” in RCW 7.70 e’ncompasées all
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health care prqviders -aﬁd d.oes not .differentiate between private and
public. h’ealth care providers; It .‘ stands to .rea_son' t'ha,tlwhen the
Supreme Court invalidated RCW 7.70.100(1) as .to health care
providers, it understood that the definition in the statute itself
enc,ompasséd all health care providers.'®

Regardless of the status of the health care prov1der, the statute
unconstitutionally and impermi 331b1y confhcts with the court s power
to promulgate its own rules. Because the pre-suit notice requirement
invades the court’s domain regardless of the status of the health care
provider, no circumstance exists in “which the statute can
con,éﬁtu:tii‘éhélly be.appli.e”d.” 'Ciz’y. bf Redm.o‘n;z’,l 151 Wn.2d at 668-669.
Thus, RCW 7.70.100(1) s facially unconstitutional as fo all healh
;cai*é p?ovidé?s. That fact Harborview does notA like the im‘pact of this
Court’b fuling does not mean that the state escapés the »‘sé]_:;ai;ation of

. powe'rs'.doctrine. Rather, this is for the Legislature to address.

18 With: ample opportunity to differentiate between public or, private health care
i provnders in either the Putnam or Waples cases, and with mention of the issue by the .
dissent in Waplps it-is apparent that the: Supreme Court knew of the potential issue
and, thus, it is implied that the certificate of merit and the pre-suit notice
requirements are unconstitutional as to all health care prowders Waples v Yi, 169
Wn.2d 152 at 165 ' -
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VI, CONCLUSION

F‘or_m'er RCW 7.70.100(1) has’been r'uled‘"'ul.lconstitutional
béoouée it‘ .:{/i'olates fhe epaxatlon of powers doctrine. Therefore this
(‘outi should affirm the tr1a1 oourt $ demsmo under Waples and agam _
- hold former RCW 7‘7().10((1) unconstitutional, facmlly and/or
- otherwise. The applicationlof RCW.Chs. 4.92 and 4.96 cannot be
resurrected to require pre-suit notice ogaillst state he;ilth-care providers
« where the: legislature specifically oxcmpted health care claims from
both  statutes. Finally, - former RCW 7.70.100('1) is also
unconstitutional because it violates equal protection, For the foregoing
reasons, McDevitt respéotful_ly"req'o‘es"ts' tfh‘fis Court to affirm the trial
court’s decision denymg Hdrbomew s motion for summa,xy Judgment

\-‘()/L_'

Respectfully submltted this l?) ddy of ]uly, 2011
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