
No. 85382~7 

· RECEIVED 
SUPREME COURT 

STATE Of WASHINGTON 
Apr 16, 2012,4:58 pm 

BY RONALD R .. CARPENTER 
CUE!RK 

RECEIVED !BY E-MAIL 

IN THE SUPREME COURT OF THE STATE OF WASHINGTON 

"' {'@>-" ~OUGLAS FELLOWS, as Personal RepreseJ)tative of the ESTATE OF 
~. \~ JORDAN GALLINAT, 

\ ~ 1..11\'t <;,~~ Plaintiff/Petitioner, 
~~~ 1..- ' ~tJ~ 

~ vs. 
~~~\ ' 

\j\).~~'\~~ DANIEL MOYNIHAN, M.D., KATHLEEN HUTCHINSON, M.D. and 
SOUTBWEST WASI-~INGTON MEDICAL CENTER, 

Defendants/Respondents. 

BRIEF OF AMICUS CURIAE 
WASHINGTON STATE ASSOCIATION FOR JUSTICE FOUNDATION 

George M. Ahrend 
WSBANo. 25160 
100 E. Broadway A venue 
Moses Lake, WA 98837 
(509) 764M9000 

On Behalf of 

Bryan P. Harnetiaux 
WSBA No. 5169 
517 E. 17th Avenue 
Spokane,VVA 99203 
(509) 624-3890 

Washington State Association for Justice Foundation 



TABLE OF CONTENTS 
Page 

I. IDENTITY AND INTEREST OF AMICUS CURJAE 1 

II. INTRODUCTION AND STATEMENT OF THE CASE 1 

III. ISSUES PRESENTED 

IV. SUMMARY OF ARGUMENT 

V. ARGUMENT 

A. Overview Of The Immunities From Discovery 
Provided To Hospitals Under RCW 4.24.250 And 
70.41.200, And The Rules Of Construction Governing 

4 

4 

5 

These Statutes. 6 

B. Original Som·ce"Type Documents Regarding Health 
Care Provider Credentials And Staff Privileges Are 
Not Immune From Discovery Under RCW 70.41.200 
(or RCW 4.24.250). 11 

C. Under RCW 70.41.200 (And RCW 4.24.250), 
Information And Documents Related To The Initial 
Gran~ Of Staff Privileges Are Not Immune From 
Discovery. 12 

D. The Exception In RCW 70.41.200(3)(d), Allowing 
Discovery Of The Fact That A Physician's Staff 
Privileges Were Restricted And .The Reasons For The 
Restrictions, Should At Least Include Discovery Of 
Statutorily Required "Written Records Of Decisions 
To Restrict ... Privileges," If Not The Underlying 
Records From Which The Reasons For The 
Restrictions Were Derived. 16 

VI. CONCLUSION 20 

Appendix 

i 



TABLE OF AUTHORITIES. 

Cases 

Adcox v. Children's Orthopedic Hosp. & Med. Ctr., 
123 Wn.2d 15,. 864 P.2d 921 (1993) 

Anderson v. Breda, 
103 Wn.2d 901, 700 P.2d 737 (1985) 

· Coburn v. Seda, 
10l.Wn.2d270, 677 P.2d 173 (1984) 

Davidson v. Light, 
79 F.R.D. 137 (D. Colo. 1978) 

Dreiling v. Jain, · 
151 Wn. 2d 900, 93 P.3d 861 (2004) 

·Pedroza v .' Bryant, 
101 Wn.2d 226, 677 P.2d 166 (1984) 

Soter v. Cowles Pub. Co., 
162 Wn. 2d 716, 174 P.3d 60 (2907) 

State v. Kane,. 
101 Wn. App. 607, 5 P.3d 741 (2000) 

Y aldma First Baptist Homes, Inc. v. Gray, 
82 Wn.2d 295, 510 P.2d 243 (1973) 

. Statutes .and Rules 

CR 26(b)(1) 

ER1102 

Laws of 1986, ch. 300 § 4 

Laws of1971, ch. 144 § 1 

RCW 4.24.250 

ii 

Page 

8-9, 11 

passim 

passim 

14 

11 

6 

11 

10 

18 

19 

19 

9 

7 

passim 



I 
I 

RCW 4.24.250(1) 8, 15 I 
·I RCW 70.41.200(3) passim 

I RCW 70.41.200 passim 

RCW 70.41.200(1)(a) 14 

RCW 70.41.200(1)(b) 13 

RCW 70.41.200(1)(aHc) & (f) 16 

RCW 70.41.200(l)(a), (~) & (f) 17 

RCW 70.41.200(3) passim 

RCW 70.41.200(3)(d) passim 

RCW 70.41.220 18 

RCW 70.41.230 10 

RCW70.41.230(1) 16 

RCW 70.41.230(4) 18 

RCW 70.41.230(5) 10, 16 

WPI 105.02.02 6 

Other 

SA Karl B. Tegland, Wash. Prac., . 
· Evidence Law & Practice (5111 ed. 2011) 10 

Merriam-Webster Online (available at www.m-w.com) 13 

iii 



I. IDENTITY AND INTEREST OF AMICUS CURIAE· 

The Washington State Association for Justice Foundation (WSAJ 

Fotmdation) is a not-for-profit corpora,ti?n organized tmder Washington 

law, and a supporting organization to Washington State Association for 

Justice (WSAJ). WSAJ Foundation is the new name of Washington State 

Trial Lawyers Association Foundation (WSTLA Foundation), a 

supporting organization to Washington State Trial- Lawyers Association 

(WSTLA), now renamed WSAJ. WSAJ Foundation, which operates the 

amicus curiae program fmmerly operated by WSTLA, has an interest in 

the rights of plaintiffs under the civil justice system, including an interest 

in the proper interpretation and application of the privileges provided to 

health care providers under RCW 4.24.250, 70.41.200 and related statutes. 

II. INTRODVCTION :AND STATEMENT OFTHE•CASE 

This review provides the Court with the opportunity to clarify the 

interpretation and application of RCW 4.24.250 and 70 .41.200, involving 

privileges available to hospital peel' review and quality improvement 

committees. This action was commenced by Douglas Fellows, as Personal 

Representative of the Estate of Jordan Gallinat, a minor (Fellows), against 

physicians Daniel Moynihan (Moynihan), Kathleen Hutchinson 

(Hutchinson) ·and Southwest Washington Medical Center (SWMC or 

Hospital). Fellows alleges negligence claims against these health care 
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providers based upon injuries sustained by Jordan Gallinat at the time of 

his birth and subsequent resuscitation~ including a corporate negligence 

claim against SWMC. 

The case is before the Court on interlocutory review stemming 

from a series of discovery orders entered by the superior court~, which 

hinge upon proper interpretation and application of RCW 4.24.250 and 

70.41.200. The underlying facts are set forth in the ruling denying 

· discretionary review issued by the Commissioner of the Court of Appeals~ 

Division II~ and the briefing of the parties. Se~ Ruling Denying 

Discretionary Review, Commissioner Eric B. Schmidt, Aug. 30, 20101
; 

Fellows· Mot. for Disc. Rev. ~t 1w52
; Moynlhan Ans. to Mot. for Disc. Rev. 

at 1-8; Hutchinson Ans. to Mot. for Disc .. Rev. at lw3; SWMC Ans. to 

Mot. for Disc. Rev. at 1-3; Fellows Reply on Mot. for Disc. Rev. at 3-4; 

Fellows Br. at 1-8; Joint SWMC et al. Br. at 1-8; Fellows Reply Br. at 2-4. 

For purposes of tlris amicus curiae brief, the following facts are 

relevant: The series of superior court orders regarding discovery requests 

by Fellows involve interpretation and application of the statutory 

privileges set forth in RCW 70.41.200 and, to a lesser extent, 

1 The Commissioner's ruling is reproduced in the Appendix to this brief for the 
convenience ofthe Court. 
2 This motion was denominated "Petition for Review by the Supreme Comt." ~ 
Fellows Reply on Mot. for Disc. Rev. at 1 n.l. 
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RCW 4.24.250.3 The briefmg before this Court indicates that, as a result 

of these orders, Fellows~ discovery requests for the following information 

or documentation were denied based on claims of statutory privilege: 

1) Hospital credentialing records relating to the initial grant of staff 

' 
privileges to Moynihan, Hutchinson and another physician, and any 

additional credentialing re~ords post-dating .the initial grant of staff 

privileges; and 2) documentation maintained in the Hospital quality 

improvement committee files regarding the reasons for restrictions on . 

Moynihan's staff privileges following Jordan Gallinat's birth: 

Fellows sa.ught discretionary review of the superior court's 

discovery orders in the Court of Appeals, Division II, which was denied 

by the Commissioner. A panel of the court denied Fellows' motion to 

modify the Commissioner's ruling. Fellows then sought discretionary 

review, framing the issue before this Court as: 

Did the Court· of Appeals err in ruling that in. a medical negligence and 
corporate negligence lawsuit, the quality improvement privilege in RCW· 
70.41.200(3) shields from discovery all of a hospital's credentialing, 
privileging and personnel records that relate to whether or p.ot the 
plaintiffs treating physicians were professionally competent to perform 
the medical procedures that resulted in the plaintiffs injuries? 

Id. The Court granted review "limited to the issues raised in the motion for 

discretionary review." See Order, July 19, 2011. 

3 The current versions ofRCW 4.24.250 and 70.41.200 are reproduced in the Appendix. 
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III. ISSUES PRESENTED 

(1) Whether RCW 70.41.200 and RCW 4.24.250 apply to 
personnel and credenti.aling records regarding physicians at the time they · 
are first granted staff privileges by a hospital, alld at allY time thereafter? 

(2) To what extent does RCW 70.41.200(1), requiring hospitals 
to maintain a quality improvement program that oversees quality 
improvement and medical malpractice prevention, "both retrospectively 
and prospectively," render hospital records in a "physician's personnel or 
credential file maintained by the hospital" subject to the qtiality 
improvement committee privilege set forth in subsection (3) ofthe statute? 

(3) Whether the exception to the privilege provided in 
RCW 70.41.200(3)(d), allowing disclostrre of the fact that a physician's 
staff privileges have been 1·estricted alld the reasons for allY restrictions, 
allows discovery of the documentation in the quality improvement 
committee files bearing on this information? 

IV. SUMMARY OF ARGUMENT 

This review ·principally involves interpretation and application of 

RCW 70.41.200. This statute, which provides hospitals with a privilege 

. from discovery of certain information and documents created specifically 

for, and collected and maintained by, their quality improvement 

committees; is in derogation of the common law and inconsistent with the 

general policies of the Civil Rules favoring bro!ild discovery. As such, it 

must be strictly construed and limited to the purposes for which it is 

intended, just as the Court has strictly construed RCW 4.24.250, which 

provides similar protections for information and documents of a regularly 

constituted hospital peer review committee. In tum, exceptions to the 
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privilege provided in RCW 70.41.200 must receive a co11·espondingly 

liberal construction. As the parties claiming the privilege, the· burden of 

proof is on the health care providers to establish the applicabi,lity of the 

privilege provided by RCW 70.41-.200 (and RCW 4.24.250) and the 

inapplicability of any exceptions. 

. Properly construed, RCW 70.41.200's privilege cannot be invoked 

by hospitals defending against corporate negligence claims . to prevent· 

discovery of: 1) relevant personnel and credentialing information and 

. ' 

documents regarding a physician generated or received by an original 

source in the hospital other than .its quality improvement committee; 

2) relevant perso1111el and credentialing information and documents 

bearing on a hospital's initial grant of staff privileges to a physician; and 

3) at the very least, the statutorily required written documentation in a 

hospital's quality improvement committee records memorializing the 

reasons for restrictions on .a physician's staff privileges, if not the' 

underlying documentation from which the written reasons were derived. 

Nothing in RCW 4.24.250 requires a different result. 

V. ARGUMENT 

The focus of the briefing of · the parties is on the proper 

interpretation and application of RCW 70.41.200, although there is also 

some discussion ofRCW 4.24.250, which predates RCW 70.41.200. This 
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brief focuses on the interpretation and application of RCW 70.41.200 in' 

the abstract, while referring to the facts and circumstances of this case 

when necessary to provide context. It also comments on RCW 4.24.250, 

and whether the analysis under this statute is any different than the 

analysis tmder RCW 70.41.200. 

These privilege issues mainly arise in connection with Fellows' 

corporate negligence claim. ·Under the doctrine of corporate neglig~nce, 

direct liability may be imposed on a hospital when it fails to exercise 

reasonable care in the granting or renewal of staff privileges, or in 

monitoring and reviewing the competency of health care providers 

practicing at the hospital. See Pech·oza v. Bryant, 101 Wn.2d 226,229-33, 

677 P.2d 166 (ln4) (expressly adopting doctrine in staff privileges 

context); see also WPI 105.02.02 (~tating elements of corporate 

negligence claim).4 Given the nature of a corporate negligence claim 

against a hospital, the discovery of evidence bearing on staff credentials 

and the grant or renewal of staff privileges is vitally important t? plaintiffs 

pursuing such claims. See Anderson v. Breda, 103 Wn.2d 901, 903-05, 

700 P.2d 737 (1985). 

A. Overview Of The Immunities From Discovery Provided To 
Hospitals Under RCW 4.24.250 And 70.41.200, And The Rules 
Of Construction Governing These Statutes. 

4 The cunent version ofWPI 105.02.02 and coniments are reproduced in the Appendix. 
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RCW 4.24.250 was first enacted in 1971 to encourage hospitals to 

engage in careful self-assessment. See Laws of 1971., ch. 144 § 1; Coburn 

v. Seda, 101 Wn:2d 270, 274-75, 677 .P.2d 173 (1984) (sununarizing. 

rationale). Subsection (1) of the current ver~ion of the statute provides: 

The proceedings, reports, and written records of [a regularly constituted 
review committee or board of a professional society or hospital whose 
duty it is to evaluate the competency and qualiflcati.'ons of members of the 
profession, including limiting the extent of practice of such person in a 
hospital or sin1ilar institution, or before a regularly constituted committee 
or board of a hospital whose duty it is to review and evaluate the quality of 
patient care], or of a member, employee, staff person, or investigator of 
such a committee or boai:d, are not subject to review or disclosure, or 
subpoena or discovery proceedings in any civil action, except actions 
arising out of the recommendations of such comniittees or boards 
involving the restriction or revocation of the clinical or staff privileges of a 
health care provider as defined in RCW 7.70.020(1) and (2). 

The statute confers immunity from discovery on certain records and 

proceedings of regularly constituted hospital quality review committees, 

for hospitals having such committees. See Coburn, 101 Wn.2d at 273-75.5 

RCW 4.24.250 represents a legislative choice between competing 

public concerns: 

The Legislature . recognized· that external access to committee 
investigations stifles candor and inhibits constructive criticism thought. 
necessary to effective quality review. The immunity from discovery of 
committee review embraces this goal of medical staff candor in apprising 
their peers to improve the quality of in-hospital medical practice at the . 

5 In Coburn, interpreting a prior version of RCW 4.24.250, the Court distinguished an 
immunity from discovery, such as attorney work product, and an evidentiary privilege, 
such as the attorney-client privilege, and stated "it is not clear that the statute grants a full 
evidentiary privilege." 101 Wn.2d at 275. 
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costs of impairing malpractice plaintiffs access to evidence revealing the 
competency of a hospital1s staff. 

Anderson~ 103 Wn.2d at 905. However~ because the immunity from . 

discovery afforded by RCW 4.24.25 0 was nonexistent at common law~ 

and because it is in sharp contrast to the gene~al policy favoring broad 

discovery~ the statute is strictly construed and limited to its purposes. See 

Coburn at 276 & 278; Anderson at 905; Adcox v. Children:s Orthopedic 

Hosp. & Med. Ctr., 123 Wn.2d 15, 31, 864 P.2d 921 (1993). 

The burden of establishing immunity from discovery under 

RCW 4.24.250 rests upon the party resisting. disclosure. See Anderson at 

905; Adcox, 123 Wn.2d at 31. The immunity is limited to hospital review 

committees "whose duty it is to evaluate the competency and 

qualifications of members of the :profession . . . or . . . to review and 

evaluate the quality of patient care." RCW 4.24.250(1). The immunity 

does not apply in the absence of proof that the· hospital review committee 

in question is "regularly constituted." RCW 4.24.250(1); see also Coburn 

at 277 (remanding for factual determination); Adcox at 31"32 (finding 

statute inapplicable based 'on failure of proof). The immunity also does not 

apply to files of.hospital administration. See Anderson.at 906"08. Given 

the proper strict construction, the statute cannot be used as a shield to 

prevent discovery of matedal generated outside of review committees, so 
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as to immunize info1mation otherwise available from original sources. See 

Coburn at 277 & n.3; Anderson.at 906~07. 

While the hospital review committee contemplated by 

RCW 4.24.250 is optional, with the adoption of RCW 70.41.200 in 1986 

the Legislature required each hospital to maintain a quality improvement 
.• 

and medical malpractice prevention program, including the establishment 

of a quality improvement committee (or QIC). See Laws of 1986, ch. 300 

§ 4; see also Adcox at 29-30 (noting adoption and prospective operation of 

RCW 70.41.200). Among other things, the program involves periodic 

review Of the privileges, credentials, physical and mental capacity, and 

competence of physicians associated with the hospital. See · 

RCW 70.41.200(1)(b)~(c). A QIC oversees and coordinates the program. 

See RCW 70.41.200(1)(a).6 

RCW 70.41.200(3) also contains a provision confen·ing immunity 

from discovery in civil cases for "[i]nformation and documents, including 

complaints and incident reports, created specifically for, and collected and 

maintained by, a quality improvement committee[.]" ::fhis immunity 

6 RCW 4.24.250 uses the phrase "review committee," which ,Anderson at 907 describes 
as a "peer review committee," whereas RCW 70.41.200 uses the phrase "quality 
improvement committee," abbreviated herein as "QIC." While these phrases are not the 
same because, for example, RCW 4.24.250 would include review committees of a 
professional society, in the hospital context they appear to be essentially similar, and they 
are viewed as interchangeable for purposes of this brief. It is evident from the briefing 
that the parties deem the Hospital's quality improvement committee under RCW 
70.41.200 to be a review committee under RCW 4.24.250. 
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provision is subject to five emm1erated exceptions, including: "in any civil 

action, disclosure of the fact that staff privileges were terminated or 

restricted, including the specific restrictions imposed, if any[,] and the 

reasons for the restrictions[.]" RCW 70.41.~00(3)(d).7 

RCW 70.41.200 has not been addressed by this Court to date, 

However, the discovery immmuty in subsection (3) is no less in 

derogation of the common law and contrary to the policy favoring broad 

discovery than RCW 4.24~250. Accordingly, RCW 70.41.200(3) should be 

subject to the same rule of strict construction. See Lowy v. Peacehealth, 

159 Wn.App. 715, 720"21, 247 P.3d 7 (applying strict construction to 

RCW 70.41.200(3), describing RCW 4.24.250 as "a similar statute," and 

relying on Coburn, supra), review granted, 171 Wn.2d 1027 (2011). 

The enumerated exceptions, including subsection (3)(d), should 

receive a con·espondingly broad and liberal construction. See State v. 

Kane, 101 Wn. App. 607, 612, 5 P.3d 741 (2000) (stating, where statute is 

strictly construed as being in derogation of the common law, exception to 

statute is interpreted broadly). This approach is not only consistent with 

the Cmrrt's jurisprudence regarding RCW 4.24.250, it is also consistent 

with the strict construction of privileges in general. See generally SA Karl 

7 The same immunity and exceptions are codified at RCW 70.41.230(5). The full text of 
the current version ofRCW 70.41.230 is reproduced in the Appendix to this brief. 

10 

.... ··-· .. -·.-- .. ·-·--·-·---



B. Tegland, Wash. Prac., Evidence Law & Pmctice § 501.3 (5th ed. 2011) 

(noting general rule and collecting cases). 

The burden of proving that material is immune from discovery 

under RCW 70.41.200(3) and that no exceptions apply should also be 

placed on the party resisting discovery. This is consistent with the 

placement of the burden of proof tmder RCW 4.24.250. See Anderson at 

905; Adcox at 31. It is also consistent with the placement of the burden of 

proof regarding other types of privileges, and for establishing good cause · 

for a protective 'order limiting discovery. 8 

The proper interpretation and application of RCW 70.41.200 goes 

to the heart of this case, and the parties' disagreements regarding its 

meaning and effect are addressed below. 

B. Original Source~ Type Documents . Regarding Health Care 
Provider Credentials And ·Staff Privileges Are Not Immune 
From Discovery Under RCW 70.41.200 (or RCW 4.24.250). 

There seems to be a dispute between the parties regarding whether 

all of the records requested in discove~y in this case are collected and 

maintained by the QIC. However this essentially factual dispute is 

8 See~ Soter v. Cowles Pub. Co., 162 Wn. 2d 716, 745, 174 P.3d 60 (2007) (stating 
"[t]he party asserting attorney-client privilege has the burden of showing the attor.ney­
client relationship existed and that relevant materials contain privileged 
communications"); Dreiling v. Jain, 151 Wn. 2d 900, 916, 93 P.3d 861 (2004) (adopting 
Ninth Circuit precedent that "a patty assetting good cause bears the burden, for each 
patticular document it seeks to protect, of showing that specific prejudice or harm will 
result if no protective order is granted"). 
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resolved, the holdings of Cobum and Anderson that original source-type 

documents are not immune from discovery under RCW 4.24.250 should 

carry forward and apply with equal, if not greater, force tmder 

RCW 70.41.200. The language of RCW 70.41.200(3), refening to 

"[i]nformation and documents ... created specifically for, and collected 

and maintained by, a quality improvement committee[,r' emphasizes that 

information and documents collected and maintained outside of the QIC 

are subject to disclosure. (Emphasis added) It further emphasizes that, 

even when collected and maintained by the QIC, information and 

documents not created specifically for the QIC are subject to disclosme. In 

this way, RCW 70.41.200(3) is in harmony with the holdings of Coburn 

and Anderson that information generated by or available from original 

sources within the hospital is not shielded from discovery. The burden 

should be on the health care providers to demonstrate that all records 

withheld from discovery are collected and mai;ntained by, and created 

specifically for, the QIC. 

C. . Under RCW 70.41.200 (And RCW 4.24.250), Information And 
Documents Related To The Initial Grant Of Privileges Are Not 
Immune From Discovery. 

The Hospital and physicians argue that all credentialing record~ 

are privileged, including those surrounding the initial grant of staff 

privileges to a physician. See Joint SWMC et al. Br. at 15-17. On the 

12 
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other hand, Fellows contends that information and docmnents .surrounding 

the initial award of staff privileges cannot be privileged under the statute. 

See id. at 14-15. Based on the langua~e and purpose of RCW 70.41.200 

(and RCW 4.24.250), records relating to the initial grant of privileges are 

not immune fi:om discovery. 

Pursuant to RCW 70.41.200(1)(c), a QIC conducts "periodic 

review of the credentials, physical and mental capacity, and competence in 

delivering health care services of all persons who are employed or 

associated with the hospital." (Emphasis added); accord 

RCW 70.41.200(1)(b) (providing for ~'[a] medical staff sanctions 

procedure through which the credentials, physical and mental capacity, 

and competence it1 delivering health care services are periodically 

reviewed as part of an evaluation of staff privileges''; emphasis added). 

Strictly construed, the phrase "periodic review" contemplates an existing 

and ongoing relationship between a hospital and the health care provider.9 

A hospital's assessment of a health care provider when staff 

privileges are initially gr~ted falls outside of periodic review. It occm·s 

before the relationship is entered and formalized. Nor cah it be argued, 

even if the hospital has specifically empowered its QIC to malce the initial 

9 ~Merriam-Webster Online, s.v. "periodic" (defming word as "occurrh1g or recurring 
at regular intervals" and "occurrmg repeatedly from time to time"; available at www.m­
w.com). 
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decision to grant privileges, that this decision-making process is privileged 

because the ,QIC's responsibility is "to review the services rendered in the 

hospital, both retrospectively and prospectively, in order to improve the 

quality of medical care and to prevent medical malpractice." RCW 

70.4L200(l)(a) (emphasis added). When privileges are first granted, no 

services have been rendered by the particular health care provider. 

The language of RCW 70.41.200(1)(a) referring to retrospective 

and prospective review does not bring the initial grant of privileges within 

the periodic review of such privileges by the QIC. The "retrospectively 

and prospectively" language distinguishes RCW 70.41.200 from 

RCW 4.24.250. Given the complaint-driven focus of RCW 4.24.250, tllis 

Comi held in Coburn· and reiterated in Anderson that the discovery 

immunity conferred by that statute does not apply to materials relating at 

least in part to cmTent patient care-i.e., prospective review-as opposed 

to retrospective review of a health care provider's conduct in a particular 

case. 10 The ·initial grant of privileges to a health care provider does not 

seem to fit within either of the retrospective or prospective categories as 

delineated by the Court in Coburn and Anderson. Nonetheless, because the 

10 See Coburn at 278 (citing Davidson v. Light, 79 F.R.D. 137 (D. Colo. 1978), which 
compelled production of "Infection Control Repo1t" related in part to Cl.U'l'ent patient care, 
distinguishing retrospective review of the effectiveness of certain medical procedures);· 
accord Anderson at 906 (stating "[w]hether the activity is concerned with retrospective 
review or current care is an additional consideration"). 
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initial grant of privileges does not involve the response to a complaint of 

incompetence or misconduct, it would not be encompassed within 

RCW 4.24.250(1) any more than a review of.current patient care. 

Under RCW 70.41.200(1), the focus is both retrospective and 

prospective, and the health care providers argue that the initial grant of 

privileges is encompassed within the prospective review of services 

rendered. See Joint SWMC et al. Br. at 15-17. However, the purpose of' 

RCW 70.41.200(3) would not be served by conferring immunity on 

records regarding the initial grant of privileges. As noted above, the scope . 

of immunity should be limited by the purpose of the statute~ See supra 

§A; cf. Co bum at 276 & 278 (applying this rule of construction to RCW 

4.24.250(1)); Anderson at 905 (same). Like RCW 4.24.250(1), the evident 

purpose of RCW 70.41.200(3) is to encourage hospitals to engage in 

careful self-assessment. Disclosure of QIC materials regarding periodic 

review of a health care provider's privileges would potentially discourage 

candor by participants in the assessment process, because of concem about 

the existing relationship with a health care provider or the potential for tort 

liability. However, with respect to the initial grant of privileges, there is no 

relationship and every reason for candor to avoid the tort liability that 

flows from granting privileges to an incompetent physician. Confining the 
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discovery immunity tmder RCW 70.41.200(3) to its purpose, records 

regarding the initial grant of privilege~ should be discoverable. 11 

D. The Exception In RCW 70.41.200(3)(d), Allowing Discovery Of 
The Fact That A Physician's Staff Privileges Were Restricted 
And The Reasons For The Restrictions, Should At Least 
Include Discovery Of Statutorily Required "Written Records 
Of Decisions To Restrict ... Privileges," If Not The Underlying 
Records From Which The Reasons For The Restrictions Were 
Derived. 

The Hospital and health care providers argue that disclosure of the 

reasons for restrictions on a health care provider's hospital privileges 

under RCW 70.41.200(3)(d) is limited to answers to deposition questions 

or interrogatory answers, and does not extend to the records documenting 

the QIC's reasons for terminating or restricting staff privileges. See Joint 

SWMC et al. Br. at 2-3 & 19-21. Fellows counters that disclosure of such 

reasons should entail disclosure of all records related to the reasons. 

The language of RCW 70.41.200(3)( d)-providing for "disclosure 

of the fact that staff privileges were terminated or restricted, including the 

11 The fact that the QIC discovery immunity and its exceptions are also restated in 
RCW 70.41.230(5) does not change the analysis. RCW 70.41.230(1) describes the steps 
"a hospital or facility" must take "[p]rior to granting or renewing" staff privileges, and 
subsection (2) describes additional steps the "hospital or facility" must take "[p ]rior to 
granting privileges[.]" While a QIC has statutory authority to oversee and coordinate the 
"periodic review" of staff privileges, it does not have similar statutory authority over the 
initial grant of privileges. See RCW 70.41.200(1)(a)-(c) & (f). In this sense, infonnation 
and documents related to the initial grant of privileges is not "created specifically for" a 
QIC, as required for discovery immunity mtder RCW 70.41.200(3) or .230(5). While the 
hospital could conceivably delegate to a QIC the responsibility to make decisions 
regarding the initial grant of privileges, RCW 70.41.230, and in partictilar subsection (5), 
do not expand upon QIC authority or the discovery immunity. 
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specific restrictions imposed, if any[,] and the reasons for the 

restrictions''-seems to be drawn from the analysis of RCW 4.24.250 in 

Anderson, where the Court stated: 

Although the extent of a. physician's hospital privileges may be 
determined by what occurs within a quality review committee, the fact that 
a physician's privileges were restricted, suspended or revoked is not 
properly subject to the protections of the statute. The goal ·and 
fundamental purpose of the statute is open discussion during committee 
investigations. Open discussion is not inhibited by permitting discovery of 
the effect of the committee proceedings. The purpose of this statute is to 
keep peer review studies, discussions; and deliberations confidential. A 
facial examination of the statute reveals that it is not designed to obstruct 
discovery as to whether a physician's privileges had been revoked or 
suspended. 

103 Wn.2d at 907 (emphasis added). 

RCW 70.41.200(3)(d) goes farther than Anderson did in 

interpreting RCW 4.24.250, in also stating that the ''reasons for the 

restrictions" fall outside of the privilege. This language appears to have 

been added to RCW 70.41.200(3)(d) in recognition of the fact that the QIC 

is simultaneously charged with responsibility of overseeing and · 

coordinating the collection and maintenance of records, as well as 

conducting sanction proceedings resulting in termination or restriction of 

health care provider privileges. See RCW 70.41.200(1)(a), (b) & (f). In 

light of the QIC' s dual functions, the Legislature is unwilling to allow the 

reasons for the adverse action to be placed beyond the reach of the 

discovery rules. Instead, the Legislature requires a QIC to share the 

17 
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reasons for its actions, reflecting a careful balance between preserving the 

confidentiality of discussions and deliberations of the QIC, and disclosure 

under the civil discovery rules· of the reasons for its actions to a patient 

alleging tortious conduct by the hospital or health care provider. 

Under a proper liberal construction, the statutory language 

referring to "reasons for the restrictions" should be deemed to include, at a 

minimum, the records memorializing the QIC's reasons. It would not 

make sense to aclmowledge that a QIC ·must disclose the reasons for 

restrictions on a health care provider's hospital privileges, while 

simultaneously designating the records relating to the reasons for the 

restrictions as immune from discovery. See Y aldma First Baptist Ho;mes, 

Inc. v. Gray, 82 Wn.2d 295, 303, 510 P.2d 243, 248 (1973) (stating 

"[w]here a common~sense construction of the statute is at hand, it is not 

the function of this court to reach an extreme and unrealistic conclusion in 

statutory interpretation"). 

A hospital is required by statute to "keep written records of 

decisions to restrict or terminate privileges of practitioners," which must 

be reported to the appropriate authority. See RCW 70.41.22012
; accord 

RCW 70.41.230(4) (requiring hospital to provide "the reasons for 

suspension, termination or cmtailment of employment or privileges" to 

12 The cun·ent version ofRCW 70.41.220 is reproduced in the Appendix. 

18 



other hospitals or facilities requesting it). These written records would 

presumably emanate fi:om the QIC when it decides to restrict privileges. 

Answers to deposition questions or interrogatories about the reasons 

embodied in these records are not the best evidence of the reasons for 

restdctions on a health care provider's hospital privileges. See 

CR 26(b)(l) (providing for discovery of information that is reasonably 

calculated to lead to the discovery of admissible evidence); ER 1102 

(requiring original writing to prove the contents thereof). If the written 

rec.ords of the de'cision were immune from discovery, then a hospital 

would become the sole arbiter of how the reasons for the restrictions are 

characterized. 

Furthennore, the Court should also permit discovery of the 

documentation from which the written records of the decision are derived. 

The text of RCW 70.41.200(3)(d) is not limited to written reasons. Under 

a proper liberal construction, it should be deemed to include all 

documentation supporting the restrictions imposed. 

Disclosure of the reasons for restrictions on staff privileges should 

include the written records of the decision and the underlying 

documentation. 

19 



VI. CONCLUSION 

This Court should adopt the arguments advanced in this brief in 

resolving the issues on review accordingly. 

DATED this 16th day of April, 2012. 

/~z. /"// ~ ~~· .~ / ~ ,/~~·'et..d4_ ~ . /?U~ 
GEORG M. AHREND ~~B~~.:._-AN..:...:k::_t/.+~/--/:--~--=-;.-.~-TIAUX/ . 

On behalfofWSAJ Foundation 
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. Ga'llimH was .b.orli .at 'SWf\YIC .Dn 'S'e,p.tember ··17, f996. oA ·va·ginal deli:vety 

w.as first attempted :'b.y· Daniel Moynihan, M~D.., ,.a ·family .:pra.ctiti'on·er, .R;.fter Dr., 

MQyriih;=~n m.FJ,ds ·.a n.~.,~;mq.er -pf :~ttE)n:Jpls I:P deliver ·GalllnJ;It ... U$:1ng ::a vac~Ju.m 

·extp<:J'<;to:r,. J:ai:re ·A'he9frn, M.D.,, ·.ws·:s s.qmmon:ed to :sWMC; :to.·~~~~Y~:r ~:$1Ur:~,at .. Q.y 

;em.e:r::gs:nt~·..Oa.eserlah s·e:dtlo'n. Kalhle:eh Hwtch.ins0n., rvL.D .• , ;a ped.isi'li'lGialJ,. b'~i'ed 

:for· :G<!!Jiinat trfter His ··d:e·H:v:ery. ·.GgJiin~t su'ffets. fr~.m kl.d:ney: :damage Which .hrs 

:doctor: •. ~: altri~P.t~e to :~ef!'·l.Qrr~h~ge ;and ·a::f1:1o~i.a· ::that Qi'.al:l)ne~l 'Stiff~n.eq ,•durif.lg .:anP!. 

:f.O:IJbwtng .. his. deli:v:ety. 

· .SWM.C ha:Cl ~r:an:ted :or .. :tvtoynit:ra:n sta.ff !'§fl.vilE1gt9s .•as. ;a ·tam\iy :rne.dl.cirH:~ 

prg1p.(itf·ot1er in ·t~$:SJ:$, ;ln. 1:9·9?, ·Cis ia ·fesult d'f :th:13: :G'2Jliinat :csas.e· and. :oT an~.ther 

d'bsf(:lttiD$· Q.'<.J,S~, :t~e .. ~;;:~ec;qtiV.!;'J :'Cpt'nmJ.ttee .of ewrvre \.vl'tr9tew or-. 'M?-Yr:Jll!l:ah,':s 

va:.g,inal deli:very ·pdw·ll€l'QS:s :!peridiqQ :his ta~in:~. addltion:al tra'it:Tii:\'9. ana :pe:~diq~ 

h$Vin.9 his ·d:ellv,erie.s p.rQ'c.t:or;~:vJiby another ph.vskiam,. .:@.r. ·f~.tfq~nihan :eJe.cte•d not 

,t'apse~:k •n:m~?wa.l :.pf:·hJs ,!d,~;li·v.e:r:.y p:~>i¥11El9l:J.s,: -

In 20J;):e;~..;\3a.llin~ .. t :sw$tl Di. M.q~n'ihan( 'Or .. Htitqhins¢h .. at'lo '8:\NMC, lill$giqg·; 

n~edical negll,g'efl'oe.. H~ ~a'lao ;sn~.ge.CJ·th·at··s~MC w:as :n·E?.gl'('g'efrit. in Hs ··~ere.ctioh' 

SAd· S'VI\'tervhston o.f :r\:~sdlc·ar !i)ers·onr-rel. .. As :part··:Qf dl.s:oo:v;er:y, ·G.c:t11ima·t r.e..qu:es<ted. 

from:·sWMc··"th:~:·co.rf1ple,te.;'cr;ederrtialin:g 'fi'i.e:s"·for:.ort:~.··M:o.ynitl'i3n,, •l:flu~chln$.(\)n a.md 

Ah:earr.t.. 'Mdt. for 'Pl\'>~. Hev., .. Ap:p.~.Dd!~ af 4:o .. SWMC .dt;>j'~:c;te:lj., ,$t~Jlri;g tb~:t'''the. 

do:c.urtrents· sow,.ght a·re prote'ct.ed 'b,y .the pe:er .r.e.\devv. ;priv.He~e afford:e:d ·.wnd.er 

R~GW "·L.24.11•$Q :,.an:g Rd.W 7(:br4·t,,4Qb:'' :M.ot. f0r ,dlst::·, iR~.v.;,\ .. ,l\p;p:~.n:~:l~ :!l\.t A5, • 
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.file's:fEJ'II With.ln tl1e.:protedli0n ef~ROW '4.24 .. 2:50:or R/CW 7'0.41 ... 200. The .. \ri<;ll Q.Q.L!r't 

c.cru;::J.wo~d .that;the. 'files ·•!·ar.e-priVile.:ge:d a.s des:cribed·.ln ROW70A i ;20,o.·an8 .'R:CV:V 

7Q.Al~~·a.o:" Mot. f.G>r:Plsl.'f;. g.e.v., A;pp,endix ·~t. ~-. tt ·oenit::l:d- •t.h~ motio-n to <e.lElm:p:el 

·,and o~den;rd SWMC l:o '":fil? a :c~rtlfi.oaH~:m th-at -:all of the- ·cr~P:e!l·ti.:Jiing ··.1:1nd 

'p:rlVlle.g:i·n:g··mateNals ;s:oug.Ht ar.e cov:e~ed· by·.the .:'p'riv.H~me·, or·by' th.e ~~ttb.rriey..::-cll~rH 

;prlv.i'legre cr·:w.otk:pr-oduct:doc.ti.i'ne.'' Mot fO'rJ)isc. ·~ev.,.Appeh'dix at·;z .... s\IV.I\i!O':s 

1 .~e:ceilve.d the .ore.deii'tla_llrrg filM ·:ror 'lQU;,. ·N1oyti}ha.r/J, 
1'-:tl.ltcn)nsQn <;rf'ld A:h.~afri.J Hqrn ~s.outhwes.~ .\Af<a$hi'ngton {\tledJ.c:G11 
C:e nter amd these .. ;f.l.le•s hav.e :.b:eeh tevtew.ed ,arrd. 13t:rai,YZ".I9'tf . . • . ·r 

c:erti~Y that the :ihforrna.tlori •:afi'd ,docume-nts .coh.H:iir:r~d :ir.i· the 
cr;ed~ntialin@ '::files- _iar.~ pr6fecte!il l).y the :qti_C:Jl'i},y •:a~s.un$n.c~ :af!.d 

··qu:a IHy ·imptovement statwtes and .. the':.WG rk·:pro:duc:t ·:Ci!D.Gtrirte·. 

~·., · t ··~ o··· ·. '6 · A' · . d.. •.. . ! i"o··o· . '0'1 IYIP.. !.c'(Jr .rsc:; .. :1.;':\ev .. ,. ·p:pe_n . IX a. · :.:. · .- . 

•G:$lli:na.n$· .subsequent rh~.ti:Qh 'for -reoo:rl~ld~r.anon .Wa~ :denied,. :cp:i.J:IIJn,at 
•· ••• ' ' • t 

·thel'\_mtw:e.d :;to. have.:'fbe '.trial.'.oo.urt en,g~se. ih :arY:ih. GEi'mer.a r..evJew··~of the fi\.esAo. 

detennin:e whether- they ··f.eil .. wl:thfn :the pr-otectiorr :of Rl.).W 7·0,/41l.:2b.o.: T·he .trfa.J 

.oo.utt·:q:~n:i.~,?,d that::m.oticrn, ·~u:Hn,g.•that "S.VV,MC's·:cot:~nsel'.wilt'Hle wllhin two. werek~ •a 

oerflfibaq:oh :tha't ··the 'Jfle·s· :·wer.e reV-ie,wed ·and :m~t · lii'ri.y ·:ab:9(:rm$'iits. :und.e_.i' .the 

e.xoep:hcrt:i:~·'o'f ROW. 7:0A1.200.{:~}:and (5:) :we-re:;produded·,.c;ir:·d.o .. :Mt"e:x·isL" M6t fb't' 

Olsc., R.e.:v .. ,·.Ap.pendi'x at :6 .. The ·c¢,urt .a:l$.o:ru.led·th:at;Hr 

.ac:q_e,p_t[ed] '·$WMC',s· Q.9U(l.sel's ~epr.e.sent~'tio:fl f~,a~ rsWMC; :h:a9 .a 
r:egularl.y coostlll:ll~d ·re.View comm:lttee. in t99~ '.or 1.\39'7' whl;iln ps 
:oe5i·s·.et i :and z·•:w,e~e revlewe·d, .but-recdrbfs O{,.e~i:d.ence. M\liil:Ch sho\1\1 .. 

. :thel~rm:a:tipr:J,'iano .. existence::.df the c.o(r.im:iHee :are·not..p,r.iv.iJeg.E:l:d. pl~.cl' 
!.Sh0Wid b;e fi'F.Od,l;l:Qed. 

M¢>.t fof!O,i~~---' ·R~v ... Ar:Jp~n:dl·x,·~t';S.::to . 
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·e:~rllin.a.t seeks .dis·oretionary rev:iew .. !Jf ·the trh:rl ·cotHi':s ·or.ders:. This ct.%1t.1 

:grarits :d.i$·cteliO'hErry· r~vl,ew pnl.y whe:t<l.; 

(1) 'T:he supf3rl.or !coyrt ··hal) · cpmmitt~:d ;;1'n .. o,pXt.iCi.'lU:s ,~m¥r 
which .wpqld render ~ll.liher·.pr.GJ.cE:t:~df~gq .1.\ls:El.l~~.s;· 

rz) i'h.e· SUperior :court h'eiS c:ommitted .p:rohable re.rror:·i;lnq 
the de.cisibn··of .th·e :$t)perior qour\-f,)Ub~taritlally :~:iter.:$ \he·:!s:tatq;$.i:QlA9 
or'··su.qstan:tl:all.y 'iirnlts rhe··fre~~dom(Q.f.l;l. pa.r:ty'to,:.aoti . 

\.(.3) The ,,superl:or aourt ·h·as :s·o. ·tar •:departf:l:d from .the 
:aooe.p:ted afld us.ual ·¢·o:w:rs~? ·of jt)dic;ial proce.ed.lng:$,, or· .so ·'far 
!S.~nctior:re:!il: :S.t!P.h :.a:d~:partvre :by :an irifer'i:or c0u.rt or adm1r.ti.stra1i:v.e 
,a,ge.r:JCJY::;. a-s. tb.··call 'fer·re~lew ~;y th:e·;appeHate.::c6LJJt;·.or 

J4~). Trn.~ "S.UP!?,rl~r .. :cmurt h'E?'$ o.~htifie:s.~ ,qr .tn:at ·,c;i·ll ,pa•rtl'e$ ,{~ 
'•th~· HtjgaJi-en :~av~ st!pulate:cf, ;:~h:at. th'e .,o·~.d.eir ·fn:v.c:lves ·.a .:o.tiJ:ntr.o:IJIFig 
·que.$.Ho.ti. '!,o.f laW' a.s to which .rthe-r.e •Is stl'bstantla:l :g~ou.na f,'o:r :a 
'<di'fferenG:ie .,df .o,p.lhl.on :ana. 'th:a.t. :'lmm.e.dia.t~ review :df th:e ·,order ·.may 
~rr;Jate(fa·IJy advanoe th:e ultimate termlnatioTJ,,t!l.hthEf.lit:i;W.aiiM·, 

'Flr.st, G;allhrat ar.gues,·ifhaf'the lriaT···aO.urt ct:n'nrnl;tted D:~vi.ou.s \~ri:'Qr, ;or :s,o 'ft;Jr 

. d·~pa rted from the::a.c:c·e~Dte:d :ar."'cLusua I c·ourse .:d(J:udic£ia I :,pr~.oeediri{:.J.s .aslta calf f!i'ir 

.r:eVi:ew .. py :this. :coud., ·Wh.~n 'it r.u.J~p that th:li'l ··oredenl.ia-fing fi)·es feH .within :rhe 

.;pr.Jvilt:;.g·e tt(.nt~ine·q ·ih go.w· 70.41..~n0(:3:} :,b,~se¢f on. S.WM.:.C-'s :opuns:e.l·ls 

.b.el:riiff:cat:ion =.th;at.:th'$':file:s leHI. w,.it'h:ln :the .. ,prillilege.. t:t (:tbh'tt?"r.iCls ·th<;It · th~· trraJ c.o.u:M. 

h~d ·.~. :outv,., -w:nder ·ER. ·'to4'(.a:f1 :to KJ(!)te.r.m·in:e fo:r" :ltS'e1lf"Wh'etf\er .the ··rne.s· fell ·wlthln 

Jhe :prfv,fi.~!!J.~,, 

''''!.P rellmln.a f\Y "qHeS3il(;)n:s.·eoh:ce rh1n.£P·M·e ·:qualifl61:lf.ibn of-a ·:persrJh"t6 be a ':Wrtnerl'fs, 
th·e e~x'ls'len:oe ·of:a p.r'J.\iil~g~, !.o.r tl~~ e:qh'i1$s.ibiHty ;cjf ·exi.idettce.,·s'haill b.e :deti:mnir.Jed 
by the ¢91.,1.rt. , . ," ,g:R-·104(~) .. 
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'As .a hosp:l'tal ·Hcensed in Washingttm, R:CW 7.0.·41 .200(1:)'(.<~r). requires . 

. ·SWM~· to hav~ ·a 11 (li;H'Ji(ty·.tmp:w.ve.m~nt .carnrnitte.e.::" RC.VV7.0:41 .. :Zb.o.:(3") pr.o.v.ides 

"iti·p:e:r:tine·r.ft partthat: 

l"n:forrrtcrtlon ,ranci:f dbttuments., including ·,complaints· ~and 
in.CiiiJe·n·t .repo:r't$.,. .e,;:r~e:t~:9 -~p~eqlfl.o·a\ly fo,r., :~ind .col!.e¢~~d ·and 
mEJir:lt~rned ··.b..y; :a Q!;J'ality -.irnpr.ov.e·ment ::m1mmitte:e are r:r6t ::subjt:fbt to 
rev.iew :.0r· :;dis·closur:e:., excep:t· as p·rollide·d ·iri :thl$ s·~:otitln.. or 
di~Cp'i/:ery :o·r •int.rod:uclion inlo e:VIdena.e: i11 :··ar..ly :ciVi1·,a:cHon, ano n.o 
p.eT$:On who was: !M ·.attendan.cre a,t .. a meeting .. p.f :s .. 1.:tch· -co:mmiHee··::.crr 

·wh:o par-tkiipa'1e.d iri: '.the !Cr.e·a·tlon,. :colle-otian, .0.r l:nafti~t:en:a .. nc.e. ·df' 
ihlorr.naf.io•n or ·dqcurnenls ~peplfi9?.(V¥ ofs,r. -~~~ oo.rmr:ririH~,ei :sina:J.I ~·e 
p·ermit!l;:l:~ p,r'r;~qqlred t~:;te:~t')fy in any·,civ,i,l-:aofipr;l Grs tp',.th:e 1b,G>r:lte;n:t·(:ji 

,,such pr.o:o.eedlh:£rs or fth:e~· ,CJo'Ct:HitEiH'ts ··.a:nd ·irifb.rma:tlon .p·i:~p"Sr:ed 
:··1#pe.d.iHcally. fat" :the. c.omtn:iHee:·2 

. 

. St;atutes .. that cr.eate J:ii:iV_il.e,g:es ~su.oh .tts that' 9on:t~·lned fn RQW· 

7.::0.41 .2b:6{~:): .ar({ -i'n' !det.b;f;'l,:atton of :the c·o.mm·~r,j' taw .. an'd. the p.o·Jioy. 1'f,a\l:orll'\g._ 

~I~:P:Q.:V?IiY !;~n.9 s.o ·mu:Sl ·o:e. :,cqns}r.ufld •;,sMi~Jiy.,. :A:cic.ox.: ~v, Ch:ild.t:en~s. ~·.brl.hr~:pi3.ditJ.. 

H()s.p: I ·123 _Wrii.2:d 'F9~: 'S'), 186"4. p,_Qd :9:1t1. ~(t~:~:1); A(l.d.ert;.o.n ,v_. ;flJr;_e:da, 10'~ Wr):;;_2Q 

96:1" I :;g:os·, ioo P.2d VB7 (t9.R5}: :.oob~rn v.~ :!9e.:o~, 1.0:1 ·Wn.2'd :2:7'0, 4:7:;6_, ·•$77~~:r;;~_2J:f. 

17.3 ;(t.9.8:4:) '.(.a:ll lnte:tpm3.tin~ i~:eJM\1 ,.if{-2'~-,.2,5:0., which .·.cr.ea:tes a :·s.irt.(ilar .priN:ll.eg:e-

~99aiA's.t dj$o:o.v,e,ry '.O.T i!<lo:~.p.ltal.p.eer reNi~.W :c:omrn'iHee~}. ::Sa:c'i'h :d:f the:s:.~ :deGisi.b.'tts 

· dis¢:t;~~S:ed:W.hat,,a h0·s.p'ltal nt;teded':t'o p·re:$errt .in::O'r.der.to.:g:aln .t:he;'.pr;qte:cflom ·oJ\~h~; 

:·privilege, In ·~ema:t1CI.i0,g :to· th,e 'fr.ial :M.U(ftp··.cl.ef~rrri.l'l:fe ·Whe,.the(·K~d:!e:c HQ~plt~J 

:·ha.d ~~a r.e.gular.ly ·coJ~sututed. com.mtttee , , , .whose tlt:Jt.y 'It ·i$ to rev.rew ·F..'in~ 

,e:v~:iua:te·the :qpaHty,of P'<iJtl~mt~c.c;~re,".,er9: r<eqt,Jir.eo to.:·rall witHrn .. :iJrre:.!priV!I.e:~e ··,granted 

·in:·a:oW<4·;:-z4 .. :2i$"Q, Ihe.:Qti'butn .cout.t slated:·. 

---·--·-----------



:the trial .:c:curt may wisfl to c:onsider., :111 addition to ~otl:re·r ·releva:rtl 
.:ev.idenc.e.; the :glfioel'i'Me:s.11i:u:id s.tar1'cJilrd.s d'f'the Joint·:o.orruniss!q·,, qn 
·Ap;credi~aU.on- ef H.P$riitaJs and the :pylaw.s an:d ·internal r.~g~1lat:ions 
.d'f · Ka.dlet 'Ho$pl.tat Thes.:e male rials ;may .aid ·the trial .a0:L1rt . in 
-a:sttsrtaln'ln.g .the ,,org~rili_t!\tlo·h ·•ard .function df the c·0mmltte.~>a.s. w£?11 

'h th l't . I) I ., t''t' t d ;, .a:rq ·V:l .~. ~r ··JS, rElgu Iii r y · 90 ns . .1 P .. E? :• ... , 

1·:0'1 W.n . .2q '.a·t ~7-:8. Be~ also :A'rld~r~on, 1:0.3 Wn.:~d ~(9:'0'5·0:€?, :Arld· im holding 

tha t·.:G.hildrerfs. H o.spitai ha'd nat ·shown th:at RCW . .t)- ..• 2:4 ~:250 ·:wrivl l.ag e:d the rec·0rds 
. -

·.S.o.u.ght ·by ·:the pialnHff.is, th:e . . 'Adoo:x t;l.o.u.r:t· noted that "ft]h.e. ·H.ospl:tal ne,vet 

stan:dillrds ;a·no .~uide'lirte:s.' ··of ·~·ete).iant accredita'tio·n ';l:>J:odi·es,; an'CJ newer :e.v·:ein 

,:i,d:e:r:rtff.le:d t~e :o:ommrtte:a. ::.mrern'l:;i'er:s' ·wr :th'e :p:r.Q·.ce.d:ur.es lAV0IV.e'd: hn r.e~ieWir;tg 

:hqS,p·it;a·l :.cHr~ rn t.9:8.4·.'" Ad~ox~ 1:~··$·'WnJ~d arr,g:.1~iM~!. 

l.n'thi~-:oc:t:~t?·, th·e· ftiq'll·t;::'i)J~;ftf ,qo·nc.I~Jd:i;i:'tj ·tna:r·thet file~ $:0.!.!9hl.:l.)v '{~:~.lJJin~t:'..fell 

wlthi:n th.e. f:!rivB.e:g·e provided :by RCW "7.0·:,4'1 ,.200(:~): lt::~.:or.d:er Jo:i· th~H prJ.I:ille:~e to 

.:ap:ply., :.8J:iv.M:C m.IJ..s:t •.demmn.s.tra.'te :that :tho.s·e: fHe;s, h1ad .. b.e.!:m ·:cr.e:ate:d .fbr .. a "quality 

·.imprpv,.~ment :t;:qminl#iSE!,'' R.CV':J 'liJilr41..2 .. G.Of$).. 1-m de.termiriing ·\hli!.t :$Mv·MC :h·l?;¢ 

'.such ·.:a .. o.omniitte·~. ,t,h(:l:tri:a'l·:6.oMrt ·"acc~ptfeoJ SW[)I1C'-s··:coqnsel'.s. ·r:ep.res€)nti3'U.¢h 

thr~rt :SWMG ·had. ;a rc;l'gul:a rly <conslltute.GJ feV:lt:}W eortim'ittee: i'fi ·1H9.6 61·· 1':99'1 When 

o.st:::a.se:s '1 a:nd . .2···w.ere·.rev:l.ewed.,io ~M.c;~t. !f0t'D\sc. R:e.v.,.Applendi:):i: a;1:s~·1.0. '\1.\lhH:e 

th:(s ,oo.urt· has· no r~.fi\s.on to di's.I;J,elie.'i/·e ::svvMc;s ,cou-ns~Ps r~p-r~s,entauon., :th~t 
re:pr.es:t::rnf!)libn ·does ·not ap.r.1'ea'r to rt,fe:et 'the eyide'btiar'y stan~artl s:e.t :rcrth rn 

:C;:ob.wn, .. An:d'rJ.lSOtl .·a'Jrl:d .Acfcox., l::re:caus·e She ·ha.d no\pi;l:rs:onal i)<no.\l\lle:d:£je about 

wh~.ther.;:$.VVM'C .. ha.:d·,,~··qua.Hty ·impro.verment ~ornF(llttee in 1:9.:9;$ pr te:97,, 'As pt,r¢h~ 

..... -·-·····---.. ·---··---· --
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·•the trfal ~c·ourt ·.app·e:art.s 'tb hq.Ve comrnlfted ·.dpViOUS "l?ff.O:f .. -l,n .aCCq!pting tf\~( 

representation in rea'Cl:ling. its cb·nclusio:n that 'ROW .7'QA:1 .. :2o:q-:p;,) ~·1=\pJi.f;!d. 

How~ver, that :cenolwsJon ~do·e·s no\ e·rnd this··co.wrfs inquiry. G.e}llnat t1\U:~1' 

·als·.o smqw:th.at f:IJcth'~t'·IX<D~~·edlr'):g's are-:us'E;J.IE!S'$.. rAnd>fu.rther·p~oee:e'dJr:rgs, r1a·mel!y 

·Gallim:rf!s · Mol'jon fo 'Ehforbe· :C.ouJtt. :O:rder:s· ar.~d for C'F:R ·:tr Evide,n:tfar&· Hearin:g, 

·hav!!l. r.es.ulted In SWMC: 's:rlbrtilttine ieiVidehce, .JlJ the 'form ·.of ·a OE:J:olan:iflofl ·qf 

'Q.indy-EI'rn:g, •thcat:SWMG ha9::a·:q:uality i't:nprovement c:ommittee . ..:/n 1::9:9{3. .an:d 1::99;7, 

Thtt.s·, ~SS/\lfo/fC ~oW. se:errrs· .to ·have. m~t t~e .. evicfenti$!W 1St.anda·rd: ';set· forth :in 

~cbbwm, .Anderson ·,a:'nd Ad.r:l'OX·,: such Jh:at · th~: trial court'$ rulif!!~ +to lortg\=lr :r~.sts: 
. . 

·s·ole.-ly ·c;rr-r ~!swr~{¢!.$ o0un:se~rs -r.e,pre:sentetlon. ;:Gainn·at :has .:n0t :shown· ma~. 

di,?c·r.~:Ji.o;bl.r:ny.(evleW <i.$ ~pp:r.qp:date un~led~AP.,Z.$:i(:b~(!:), 'N:Or ha:s :he .'s.hown t·h:a,t­

the· :ttial court'~s rwn·rt9 :is 'the te.sult :0f a :9~pa.tture. fro·r:n tl1e :a\~G.E;lp:t~:d ;e,nd ·-:ustJ!i;!l 

cqurse. :0{Jw.di.CJta'l ;·p:roee:etltn.g:s .as·. to -!call fer or.ev:i:~w ~:Y ~th'is :ooutt •. ~o h~ ·:h.$$ ... pq;t 

~hP.WI:l th·l,iJt· .. d:i:?·Gm~tiGr:r~ry :re:iti$'•W::'is, .. ~~ppr:op'f..iat.e under HlA:P ::2 .. 8(b).(3)., 

. !'f,3.aJiin·a·t <a,I:S:o a,eg,ves·. thl'!t tl'le• ti:ial ,;o_murt ·oormr:nitt;~·d· ·o.b:xiia .. ~::t& e:rrec ;o-r- s:o far 

::.Cl:Ei:p·a:itea fr.:orn the :$•c'cep.t~·d Alf.ld w·swa.l c6u~s.$ .i:lfj.Udi:C'lEfl P. rooeed'i'h,gs;,~s ':to:. \l'all f0T 

:,r:e,v:lew 'jjY ·thts ··c.oi:Jri; ·W'Mn it ·xderiled hfs mott6n tc'J compeJ·,wlth6q! :ha>Jin .. G ·'f{r~·t 

:r~:w·iew~d $W(Vl'Cs .qr:edenti:aling ::file,s in camera. He: :coTite:nds:.:th·al.b:e.ca'use f?..GW 

:J..Or41 .. 2:0'Q.('~) :ori!y :;prj.v'ilege.s '~.[i)r:.iformati'o.n.,&'!n~.Ldoc.um:ents., ·inc;l.l;J,¢;ln:g comp:la.inls 

:an:ci inci.der'it r.epG>rt.s, ,cr.eate'd .speciflbalry ·f0t ,a:n.a o.ollected .. arid ii"laintalrred .:~y •.. ~ 

!,llJqll.ty.Sm.p:rov,\3m.e nt ... committe"E-~ ;n the.:::o.n [y.· way,;a trial ;oo:urt can·;d:ete:rm·I·h.e .·Whi:ilhJ3'r . . . 

7 
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98 Wn. ,App. i99, 2.os. 989.:-P.:~d '1172 (t9'9'9) {cilln,g Urhstrbtr.; v. La.dt:l,nP,.urg. ·13:6. 

V.Vn.2d.:5:~:q., .. ·.$lo .. ,g;e.s P,.2d 869:'('1:9:9:8)), 3 

Neitt::l~r ·!3;Ei.r.o/ ;nor L/mstr:om ·Gre:ate.:s the. right .·:to in camera ~e.view th:a.t 

Gallina't·c·ontends, they tl.o .. 8oth .itfV.olve ·cl·aifl)S: th:~t:pa,rticl.li'ar o:~'rc.um~·nt~ •. wtthi};) 

an (i).th\';)r;vvis:e::dis.cover:able: file, shCJ.uJd b.e. :p·r:t.vrle~e'd ihbm ,tJJscm:~.ery b.etaU:s:e 7hey 

qoJit~ln ettonrey .work: p'rot;l:wot 'B'ecau$e.::Jhe iffle:s requl:l·sted ':Pot-·e·nti·auy. co·r:-;talrted 

b:oth :prtvll~ged :trn¢J·no·n.~privll~goed do!3Un;len'\s, the·,~:pp,e.lla:te .. o.e·u.r.t·.remar:Jde:d to. 

·the ,tr.ial ·6't:l'urt ·~fbr an ·.In .c:amJ:Jra teV:iew :to ·detetqiln·e ';o\il)'tdh docuir1ents we-re· 

;pi'IVil~?Jge:d and which1were· not.. ll"l This ca:se, the S.WMi::: -:ctede'i:Hiatlh;g files .. :c·m:t:Jii:'J 

.:C.a>'n.tair.t ~~¢Ju:siverly i'[i]ti'f,§lrrneti[Gh. (~nd :qoct;Jments:~ :.inclu.dinQ .. c:ar.nplaJhts and 

Jn:citl:e11t' re;p:o'rts, · cr$·ate.'d spe:Cifi.c$lly· fcit, .at:l:d :coJI~dt?.CJ !·£Jrrd Ft');ai.nta-;itt~~ .. qy, .~q 

';QwaUly.oimp:ro~ert:lerit.:oGmnTitH:1e,"·:s.u.ch,that.R.CW:·:iOf!it·1i2tl0(•3')wotJid:pri:vll:e.g'e.,fhe 

!e;nti.Pe {ire ,:<3· n~, :fn'·.camer,e :·r:~,view would ll'(llt- be1 r;e.:q!:Jire·C!,. .Unf,le;r G;ahinaf·s 'th:e.ory, 

ltfe tr.i.~·1 ·:c.D.unj •yVO.iJ.Id :b~ oql,lQJ.e.q 'l0 'O.o~dL:JG\; .f3n :{n q~rr;r~ra; C!3Vlew ir::~ ',e.ve~y oas~ 

:Whe-re e. 'fa:aillty.. :b'r p:r..ovlder :':ihvbked a~ peer 'te.vie.w e.r· :'(;f.l.(.i;flltr lrnpr;.p.v:~wnemt 

:p·~ivll;e9·e .,a:gakf$t : dis:<::los.~:Jre.. '\1.\t'as'hingto:ri case law ·d.(J;)e:s ·tT6l•.St::lp·:p:o·rt .:s:o¢h ::a· 

hlaA'ket 1obljgatian. t3:alilnat ha.s 't1Dt.-:est.ab.il:s'hEfd.,,th·at :th·e,Jrlal .oowrt'fs Gl'erdal of hJs: 

rnqhoTi for in ;'q',;i'(l!lf?f(;l r:evievy .wa·s eith.er ·:o:Q.ViGlL,JS. :error ~·0-r .:@ ·:dep;aftwe from t.he 

3 daiHna:es re:f);:1nce ·on 13umei'lt.. '8-p.eken:e Amb.rdlanc:e, ·t$1 V.Vri;Z<d 48'4.. 4!97:..:98' .. 
9.38. P2d' ~.03'6 '(1'.9.97:')', Is h'iisplaced ti}.e·oau'se .Jt .. addressera .lim)tat!<Dns ·o.r:1 
dls:CoVely ·QT o:red~rifi.~l{qg. re.Qor.d:s fnii'P,.QS!Sd a;s. ~· :l?:a{tQ.t)QTl for :violation of a 
t:i.is:cmv.ery 1ord!at, n·:cit ,.lmp.ose:d. by :·ROW '17.0 .~t1 .. 2CiO{~!)· or ··.dthe·r "S'l'rrlll:t!ir · .pr,i.v.ilegi·n·~ 
statutes. · · 
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.:ac:c.epted :and U$:U.al ~co.urse ·:of jud.idal :prot~'eedinQ$ ·.antJ 'S:D ·doe~ no.t ·:s.ho.w ·lhal 

:dis'cre·Honiiif.y revi·e.w ·is $p:pn::~prlate under ~AP 2~::3(b]{1) or (3). 

Ga'llinal ha:.s .not st~rown .th:at disor~Fon·ar.y r.evi.evv :is.· ;appropriaJe. 

Ac,QoJ(;lin.gly, ft is.bereb.y 

b:ROE'R'BD · th a't G·alllnat' s motkm .:fo:r .dlsc:r.etl.mha r.y TeVJew·:is~·d:e:r1'i:eCi. 

D;LXTED'th'l.:: •. 'f-J!i:r.rf1 :Aa,,··cf. ·· ;· 0 .. : ~:.mtt .·201'0 · 
. ·· .. ·0 •• z(:J -~ ~··. ·~ . . , ... , 
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1D:oKrald.'L, VV'bbbtaok 
J.o:hn:c. (G:r.a'f:f~ .. Jr:: . 
t~<:~n?~.iSheRker.·.S.c.heel~. 
:;Mary H. :S:pflla·ne 
A:my J. F.or.llii~ 
':Ellair ~,uss · 
'!*ton .. J~o.ber.t ~.ewis 
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· Ei':ic· .B. '8;6hriii'dt 
· C'ol:.!.rt·'.C.Orm:r:iissihne r 
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RCW 4.24.250. Health care provider filing charges or presenting 
evidence--:lmmunity--Information shal'ing 

(1) Any health care provider as defined in RCW 7.70.020(1) and (2) who, 
in good faith, files charges or presents evidence against another member of 
their professioi1 based on the claimed i_ncompetency or gross misconduct 
of such person before a regularly constituted review committee or board of 
a professional society or hospital whose duty it is to evaluate the 
competency and qualifications of members of the profession, including 
limiting the extent of practice of such person in a hospital or similar 
institution, or before a regularly constituted committee Ol' board of a 
hospital whose duty it is to review and evaluate the quality of patient care 
and any person or entity who, in good faith, shares any information or 

·documents with one or more other committees, boards, or programs under 
subsection (2) of this section, shall be immune· from civil action for 
damages arising out of such activities .. For the purposes of this section, 
sharing information is presumed to be . in good faith. However, the 
presumption may be rebutted upon a showing of clear, cogent, and 
convincing evidence that the infol'lllation shared was knowingly false or 
deliberately misleading. The proceedings, reports, and written records of 
such committees or boards, or of a member, employee, staff person, or 
investigator of such a committee or board., are not subject to review or 
disclosure, or subpoena or discovery .proceedings in any civil action, 
except actions arising out of the recommendations of such committees or 
boards involving the restriction or revocation of the clinical or staff 
privileges of a health care provider as defined in RCW 7.70.020(1) and 
(2). 

(2) A coordinated quality improvement program maintained in accordance 
with RCW 43.70.510 or 70.41.200, a quality assurance committee 
maintained in accordance with RCW 18.20.390 or 74.42.640, or any 
committee or board under subsection (1) of this section may share 

. information and documents, including complaints and incident reports, 
· created specifically for, and collected and maintained by, a coordinated 
quality improvement committee or committees or boards under subsection 
(1) of this section, with one or more other coordinated quality 
improvement program.s or committees or boards under subsection (1) of 
this section for the improvement of the quality of health care services 
rendered to patients and the identification and prevention of medical 
malpractice. The privacy protections of chapter 70.02 RCW and the 
federal health insurance portability and accountability act of 1996 and its 
implementing regulations apply to the sharing of individually identifiable 

·-· _ .. _, __ .. _________________ _ 
~---~----------



patient information held by a coordinated quality improvement program. 
Any rules necessary to implement this section shall meet the requirements 
of applicable federal and state privacy laws. Information and documents 
disclosed by one coordinated quality improvement program or committee 
or board under subsection (1) of this section to another coordinated quality 
improvement program or committee or board tmder subsection (1) of this 
section and any infonnation and documents created or maintained as a 
result of the sharing of information and documents shall not be subject to 
the discovery process and confidentiality shall be respected as required by 
subsection (1) of this section and by RCW 43.70.510(4), 70.41.200(3), 
18.20.390(6) and (8), and 74.42.640(7) and (9). 

[2005 c 291 § 1, eff. July .24, 2005; 2005 .c 33 §.5, eff. July.24.,.2005; 2.004 
c 145 § 1, eff. June 10, 2004; 1981 c 181 § 1; ·1979 c 17 § 1; 1977 c 68 § 
1; 1975 1st ex.s. c 114 § 2; 1971 ex.s. c 144 § 1.] 



RCW 70.41.200. Quality improvement and medical malpractice 
prevention program--Quality improvement committee--Sanction and 
grievance procedures--Information collection, reporting, and sharing 

(1) Every hospital shall maintain a coordinated quality improvement 
program for the improvement of the quality of health care services 
rendered to patients and the identification and prevention of medical 
malpractice. The program shall include at least the following: 

(a) The establishment of a quality improvement committee with the 
responsibility to review the services rendered in the hospital, both 
retrospectively and prospectively, in' order to improve the quality of. 
m~dical care. of patients .and .. to prevent . medical malpraetice. The 
committee sha:ll oversee and coordinate the quality improvement and 
medical malpractice prevention program and shall ensure that information 
gathered pursuant to the program is used to review and to revise hospital 
policies and procedures; 

(b) A medical staff privileges sanction procedure through which 
credentials, physical and mental capacity, and competence in delivering 
health care services are periodically reviewed as part of an evaluation of 
staff privileges; 

(c) The periodic review of the credentials, physical and mental capacity, 
and competence in delivering health care services of all persons who are 
employed or associated with the hospital; 

(d) A procedure for the prompt resolution of grievances by patients or 
their representatives related to accidents, injuries, treatment, and other 
events that may result in claims of medical malpractice; 

(e) The maintenance and continuous collection of information concerning 
the hospital's experience with negative health care outcomes and incidents 
injurious to patients including health care-associateg infections as defined 
in RCW 43. 70.056, patient grievances, professional liability premiums, 
settlements, awards, costs incurred by the hospital for patient injury 
prevention, and safety improvement activities; 

(f) The maintenance of relevant and appropriate infonnation gathered 
pursuant to (a) through (e) of this subsection concerning individual 
physicians within the physician's personnel or credential file maintained 
by the hospital; 

....... _,,, ______________ ...... ______________ .. _____ ---



(g) Education programs dealing with quality improvement, patient safety, 
medication enors, injury prevention, infection control, staff responsibility 
to report professional misconduct, the legal aspects of patient care, 
improved communication with patients, and causes of malpractice claims 
for staff personnel engaged in patient care activities; and 

(h) Policies to ensure compliance with the reporting requirements of this 
section. 

(2) Any person who, in substantial good faith, provides information to 
further the purposes of the quality improvement and medical malpractice 
·prevention program or who, in substantial good faith, participates on the 
quality improvement committee shall not be subject to an action for civil 
damages or other relief as a result of such activity. Any person or entity 
participating in a coordinated quality improvement program that, in 
substantial good faith, shares information or documents with one or more 
other programs, committees, or boards under subsection (8) of this section 
is not subject to an action for civil damages or other relief as ·a result of the 
activity. For the purposes of this section, sharing information is presumed 
to be in substantial good faith. However; the presumption may be rebutted 
upon a showing of clear, cogent, and convincing evidence that the 
information shared was knowingly false or deliberately misleading. 

(3) Information a11d documents, including.complaints and incident reports, 
created specifically for, a;nd collected and maintained by, a quality 
improvement committee are not subject to review or disclosure, except as 
provided in this section, or discovery or introduction into evidence in any 
civil action, and no person who was in attendance at a meeting of such 
committee or who participated in the creation, collection, or maintenance 
of information or documents specifically for the cotmnittee shall be 
pe11nitted or required to testify in any civil action as to the content of such 
·proceedings or the documents and information prepared specifically for 
the committee. This subsection does not preclude: (a) In any civil action, 
the discovery of the identity of persons involved in the medical care that is 
the basis of the civil action whose involvement was independent of any 
quality improvement activity; (b) in any civil action, the testimony of any 
person concerning the facts which form the basis for the institution of such 
proceedings of which the person had personal lmowledge acquired 
independently of such proceedings; (c) in any civil action by a health care 
provider regarding the restriction or revocation of that individual's clinical 
or staff privileges, introduction into evidence inforn1ation collected and 
maintained by quality improvement committees regarding such health care 

.... ·--··----·--·---··--------~----·--·-·-·------·· .. ·······---·-



provider; (d) in any civil action, disclosure of the fact that staff privileges 
were tenninated or restricted, including the specific restrictions imposed, 
if any and the reasons for the restrictions; or (e) in any civil action, 
discovery and introduction into evidence of the patient's medical records 
required by regulation of the department of health to be made regarding 
the care and treatment received. 

( 4) Each quality improvement committee shall, on at least a semiammal 
basis, report to the governing board of the hospital in which the committee 
is located. The report shall review the quality improvement activities 
conducted by the co111111ittee, and any actions taken as a result of those 
activities. 

(5) The department of health shall adopt such mles as are deemed 
appropriate tq effectuate the purposes of this seqtion. 

(6) The medical quality assurance co111111ission or the board of.osteopathic 
medicine and surgery, as appropriate, may review and audit the records of 
committee decisions in which a physician's privileges are terminated or 
restricted. Each hospital shall produce and· make accessible to the 
commission or board the appropriate records and otherwise facilitate the 
review and. audit. Information so gained shall not be subject to the 
discovery process and confidentiality shall be respected as required by 
subsection (3) of this section. Failure of a hospital to comply with this 
subsection is punishable by a civil penalty not to exceed two hundred fifty 
dollars. 

(7) The department, the joillt co1mnission on accreditation of health care 
organizations, and any other accrediting organization may review· and 
audit the records of a quality improvement committee or peer review 
committee in colUlection with their inspection and review of hospitals. 
Information so obtained shall not be subject to the discovery process, and 
confidentiality shall be respected as required by subsection (3) of this 

. section. Each hospital shall· produce and make accessible to the 
4epartment the appropriate records and otherwise facilitate the review and 
audit. 

(8) A coordinated quality improvement program may share information 
and documents, including complaints and incident reports, created 
specifically for, and collected and maintained by, a quality improvement 
committee or a peer review committee under RCW 4.24.250 with one or 
more other coordinated quality improvement programs maintained in 

··-----------------------



accordance with this section or RCW 43.70.510, a coordinated quality 
improvement co111111ittee maintained by ari ambulatory surgical facility 
under RCW 70.230.070, a quality assurance committee maintained in 
accordance with RCW 18.20.390 or 74.42.640, or a peer reviyw 
committee under RCW 4.24.250, for the improvement of the quality of 
'health care services rendered to patients and the identification and 
prevention of medical malpractice. The privacy protections of chapter 
70.02 RCW and the federal health insurance portability and accountability 
act of 1996 and its implementing regulations apply to the sharing of 
individually identifiable patient information held by a coordinated quality 
improvement program. Any mles necessary to implement this section shall 
meet the requirements of applicable federal and state privacy laws. 
Infonnation and documents disclosed by one · coordinated quality 
improvement program to another coordinated quality improvement 
program or a peer review committee under RCW 4.24.250 and any 
information and documents created or maintained as a result of the sharing 
of information and documents shall not be subject to the discovery process 
and confidentiality shall be respected as required by subsection (3) of this 
section, RCW 18.20.390 (6) and (8), 74.42.640 (7) and (9), and 4.24.250. 

(9) A hospital that operates a nursing home as defined in RCW 18.51.010 
may conduct quality improvement activities for both ·the hospital and the 
nursing home through a quality improvement committee under this 
section, and such activities shall be subject to the provisions of subsections 
(2) through (8) of this section. 

(1 0) Violation of this section shall not be consider~d negligence per se. 

[2007 c 273 § 22, eff. July 1, 2009; 2007 c 261 § 3, eff. July 22, 2007. 
Prior: 2005 c 291 § 3, eff. July 24, 2005; 2005 c 33 § 7, eff. July 24, 2005; 
2004 c 145 § 3, eff. June 10, 2004; 2000 c 6 § 3; 1994 sp.s. c 9 § 742; 
1993 c 492 § 415; 1991 c 3 § 336; 1987 c 269 § 5; 1986 c 300 § 4.] 



RCW 70.41.220. Duty to keep records of restrictions on practitioners' 
privileges--Penalty 

Each hospital shall keep written records of decisions to restrict or 
terminate privileges of practitioners. Copies of such records shall be made 
available to the board within thirty days of a request and all infonnation so 
gairied shall remain confidential in accordance with RCW 70.41.200 and 
70.41.230 and shall be protected from the. discovery process. Failure of a 
hospital to comply with this section is punishable by [a] civil penalty not 
to exceed iwo hundred fifty dollars. 

[1986 c 300 § 8.] 

-------- ·-·------ .. -



RCW 70.41.230. Duty of hospital to request information on physicians 
granted privileges 

(1) Prior to granting or renewing clinical privileges or association of any 
physician or hiring a physician, a hospital or facility approved pursuant to 
this chapter shall request from the physician and the physician shall 
provide the following inf01mation: 

(a) The name of any hospital or facility with or at which the physician had 
or has any association, employment, privileges, or practice; 

(b) If such association, employment, privilege, or practice was 
discontinued, the reasons for its discontinuation; 

(c) Any pending professional medical misconduct proceedings or any 
pending medical malpractice actions in this state or another state, th!;l 
substance of the allegations in the proceedings or actions, and any 
additional information concerning the proceedings or actions as the 
physician deems appropriate; 

(d) The substance of the ftndings in the actions or proceedings and any 
additional information concerning the actions or proceedings as the 
physician deems appropriate; 

(e) A waiver by the physician of any confidentiality provisions concerning 
the infonnation required to be provided to hospitals pursuant to this 
subsection; and 

(f) A. verification by the physician that the information provided by the 
physician is accurate and complete. 

(2) Prior to granting privileges or association to any physician or hiring a 
physician, a hospital or facility approved pursuant to this chapter shall 
request from any hospital with or at which the physician had or has 
privileges, was associated, or was employed, the following inforn1ation 
concerning the physician: 

(a) Any pending professional medical misconduct proceedings or any 
pending medical malpractice actions, in this state or another state; 

(b) Any judgment or settlement of a medical malpractice action and any 
finding of professional misconduct in this state or another state by a 
licensing or disciplinary board; and , 

-----··-···-·--·----·-·--·-----·-·· ·---_________________ ! 



(c) Any information required to be reported by hospitals pursuant to RCW 
18.71.0195. 

(3) The medical quality assurance commission shall be advised within 
thirty days of the name of any physician denied staff privileges, 
association, or employment on the basis of adverse fmdings under 
subsection (1) of this section. 

( 4) A hospital or facility that receives a request for infonnation from 
another hospital or facility pursuant to subsections (1) and (2) of this 
section shall provide such infonnation concerning the physician in 
question to the extent such information is known to the hospital or facility 
receiving such a request, including the reasons for suspension, 
termination, or curtailment of employment or privileges ~t the hospital or · 
facility. A hospital, facility, or other person providing such information in 
good faith is not liable in any civil action for the release of such 
information. 

(5) Information and documents, including complaints and incident reports, 
created specifically for, and collected, and maintained by a quality 
improvement committee are not subject to discovery or introduction into 
evidence in any civil action, and no person who was in attendance at a 
meeting of such committee or who participated in the creation, collection, 
or maintenance of infonnation or documents specifically for the 
committee shall be permitted or required to testify in any civil action as to 
the content of such proceedings or the documents and· information 
prepared specifically for the committee. This subsection does not 
preclude: (a) In any civil action, the discovery of the identity of persons 
involved in the medical care that is the basis of the civil action whose 
involvement was independent of any quality improvement activity; (b) in 
any civil action, the testimony of any person concerning the facts which 
form the basis for the institution of such proceedings of which the person 
had personal knowledge acquired independently of such proceedings; (c) 
in any civil action by a health care provider regarding the restriction or 
revocation of that individual's clinical or staff privileges, introduction into 
evidence information collected and maintained by quality improvement 
conunittees regarding such health care provider;· (d) in any civil action, 
disclosure of t~e fact that staff privileges were terminated or restricted, 
including the specific restrictions imposed, if any and the reasons for the 
restrictions; or (e) in any civil action, discovery and introduction into 
evidence of the patient's medical records required by regulation of the 
department of health to be made regarding the care and treatment received. 



(6) Hospitals shall be granted access to information held by the medical 
quality assurance commission and the boarq of osteopathic medicine and 
surgery pertinent to decisions of the hospital regarding credentialing and 
recredentialing ofpractitioners. 

(7) Violation of this section shall not be considered negligence per se. 

[1994 sp.s. c 9 § 744; 1993 c 492 § 416; 1991 c 3 § 337; 1987 c 269 § 6; 
. 1986 c 300 § 11.] 



WPI 105.02.02 Hospital Responsibility-Corporate Negligence 

A hospital owes an independent duty of care to its patients. This includes 
the duty to: 

[exercise reasonable care to grant and renew staff privileges so as to 
_permit only .competent physicians and surgeons to use its facilities.] 

[exercise reasonable care to periodically monitor and review the 
competency of all health care providers who practice medicine at the 
hospital.] · 

[exercise reasonable care to intervene in the treatment of a patient at the 
hospital under the care of an independent physician if one of its officers, 
employees, or agents becomes aware of obvious negligence.] 

[exercise reasonable care to adopt policies and procedures for health care 
provided to its pat-ients.] 

"Reasonable care" in this instruction means that degree of sldll, care, and 
learning expected of a reasonably prudent hospital in the State of 
Washington acting in the same or similar circumstances and at the same 
time of the care or. treatment in question. Failure to exercise such sldll, 
care, and learning is negligence. 

The degre~ of care actually practiced by hospitals is evidence of what is 
reasonably prudent. However, this evidence alone is not conclusive on the 
issue and shou~d be considered by you along with any other evidence 
bearing on the question. 

NOTE ON USE 

Use this instruction when there is an issue of hospital corporate 
negligence. The instruction sets forth four examples of independent duties 
that a hospital owes to its patients. Use one or all of the bracketed clauses 
as applicable depending on the facts of each case. See the Comment 
below. · 

It is important to distinguish between the three theories on which liability 
against a hospital may be based: corporate negligence, vicarious liability 
for a non-employee physician ("ostensible" or "apparent" agency), and 
vicarious liability for the negligence of a hospital's officers, employees, or · 
agents. One or all of these theories may be advanced against a hospital in 



a11y one case. This instruction should not be used for issues of vicarious 
negligence of non-hospital employees. Instead use WPI 105.02.03. This 
instruction should also not be used for issues involving direct negligence 
of a hospital employee in the performance of medical care. fustead, use 
WPI 105.02.01. 

COMMENT 

This instruction is based on Pedroza v. Bryant, 101 Wn.2ci. 226, 677 P.2d 
166 (1984), and Douglas v. Freeman, 117 Wn.2d 242, 814 P.2d 1160 
(1991). The doctrine of corporate negligence was expressly adopted and 
applied to hospitals by the Supreme Court in Pedroza. Under this doctrine, 
hospitals owe independent and non-delegable duties directly to their 
patients to exercise reasonable care. 

The court in Pedroza held that the accreditation standards of the Joint 
Commission on Accreditation of Hospitals and the hospital's own by-laws 
are relevant to determining the standard of care owed by a hospital. 101 
Wn.2d at 233-34. However, a violation of a hospital regulation adopted by 
its governing body ·does not amount to negligence per se. Andrews v. 
Burke, 55 Wn.App. 622, 626, 779 P.2d 740. The second paragraph of the 
instruction defines the duty of reasonable care using the language of RCW 
7.70.040. ,. 

The opinion in Douglas v. Freeman, supra, contains extensive discussion 
of corporate negligence. The Douglas court identified four specific duties 
a hospital owes to its patients under the doctrine of corporate negligence: 
(1) to use reasonable care in the maintenance of buildings and grounds for 
the protection of the hospital's invitees; (2) to furnish and select patient' 
supplies and equipment free of defects; (3) to select its employees with 
reasonable care; and (4) to supervise all persons who practice medicine 
within its walls. 

Two of these four duties discussed in Douglas are found in the bracketed 
language in the instruction. The duty regarding maintenance of grounds 
and buildings, a.lld the duty regarding patient supplies, are not included 
because claims of negligence for violation of those duties are not claims 
for damages for injury as a result of health care. Thus, such claims are not 
made pursuant to RCW 7.70.010 and the committee believes that they do 
not belong in this instruction . 

. .......... - .... ·-···-·---------- ----.. -· ·---------



The third bracketed clause instructs the jury as to the hospital's duty to 
intervene in the treatment of its patients if there is obvious negligence. 

· This duty is discussed in Schoening v. Grays Harbor Community Hosp., 
40 .Wn.App. 331, 698 P.2d 593 (1985), and Alexander v. Gonser, 42 
Wn.App. 234, 711 P.2d 347 (1985). The committee has made no attempt 
to define the word "obvious" for the jury. h1 the absence of a definition by 
the appellate courts, the committee believes the word should be given its 
common and ordinary meaning. 

The fourth bracketed clause instructs the jury regarding the hospital's duty 
to exercise reasonable care to adopt policies and procedures. This duty is 
discussed in Osborn v. Public Hospital Dist. I, Grant County, 80 Wn.2d 
201, 492 P.2d 1025 (1972), and is based on RCW 70.41.010 and WAC 
246-318-190. 

The instruction's paragraph on evidence of reasonably prudent practices 
was new to the fourth edition of this volume. The committee added this 
paragraph to make the instruction more consistent with the related 
instructions WPI 105.01 and 105.02, each of which has a similar 
concluding paragraph. Although no court has specifically applied these--­
principles to hospitals, the committee could think of no reason why they 
would not be applied to hospitals. For a discussion of these principles 
generally, see the Comment to WPI 105.01. · 

The doctrine of corporate negligence does not encompass a claim for lack 
of informed consent. Howell v. Spokane & Inland Empire Blood Bank, 
114 Wn.2d 42, 785 P .2d 815 (1990). 

In Andrews v. Burke, 55 Wn.App. 622, 779 P.2d 740 (1989), the court 
held that the trial court's failure to give a corporate negligence instruction 
was not en-or in the absence of evidence to support such an instruction. In 
Douglas v. Freeman, supra, the court found that there was sufficient 
evidence to support the trial court's corporate negligence instruction. The 
court also held that the trial court properly instructed the Jury that in order 
to fmd for the plaintiff on a corporate negligence theory it had to find a 
duty of care owed to the plaintiff by the defendant clinic, a breach of that 
duty, and proximate cause between the breach and the plaintiffs injury. 

RCW 7.70.090, enacted as part of the 1986 Tort Reform Act, limits the 
liability of members of a hospital's board of directors or other governing 
body. It provides the members "are not individually liable for personal 
injuries or death resulting from health care administered by a health care 



'I> •) 

provider granted privileges to provide health care at a hospital unless the 
decision to grant the privilege to provide health care at the hospital 
constitutes gross negligence." 

[Current as of June 2009.) 
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