© RECEWED
SUPREME COURT
STATE OF WASHINGTOM
Apr 16, 2012, 4:58 pm
BY ROMALD . CARFENTER
CLERK

No. 85382-7

RECENWED BY E-MAIL

IN THE SUPREME COURT OF THE STATE OF WASHINGTON

DOUGLAS FELLOWS, as Personal Representative of the BSTATE OF
JORDAN GALLINAT,

Plaintiff/Petitioner,
Vs,

| DANIEL MOYNIHAN, M.D., KATHLEEN HUTCHINSON, M.D. and
SOUTHWEST WASHINGTON MEDICAL CENTER,

Defendants/Respondents.

BRIEF OF AMICUS CURIAE :
WASHINGTON STATE ASSOCIATION FOR JUSTICE FOUNDATION

George M., Ahrend ' Bryan P, Harnetiaux
WSBA No. 25160 _ ‘ WSBA No. 5169
100 E. Broadway Avenue 517 E. 17th Avenue
Moses Lake, WA 98837 Spokane, WA 99203
(509) 764-9000 (509) 624-3890

On Behalf of

Washington State Association for Justice Foundation




- IL
I

IV.

TABLE OF CONTENTS
' Page

IDENTITY AND INTEREST OF AMICUS CURIAE 1
INTRODUCTION AND STATEMENT OF THE CASE 1
ISSUES PRESENTED 4
SUMMARY OF ARGUMENT 4
ARGUMENT ' 5
A.  Overview Of The Immunities From Discovery -
Provided To Hospitals Under RCW 4.24.250 And
70.41.200, And The Rules Of Construction Governing -
These Statutes. 6
B.  Original Source-Type Documents Regarding Health
Care Provider Credentials And Staff Privileges Are

Not Immune From Discovery Under RCW 70.41.200
(or RCW 4.,24.250). ' 11

C. Under RCW 7041200 (And RCW '4.24.25l0),

Information And Documents Related To The Initial
Grant Of Staff Privileges Are Not Immune From
Discovery. 12

- D. The Exception In RCW 70.41.200(3)(d), Allowing

Discovery Of The Fact That A Physician’s Staff
Privileges Were Restricted And The Reasons For The
Restrictions, Should At Least Include Discovery Of
Statutorily Required “Written Records Of Decisions
To Restrict ... Privileges,” If Not The Underlying
Records From Which The Reasons For The
Restrictions Were Derived. 16

VI, CONCLUSION 20

‘Appendix




TABLE OF AUTHORITIES -

Cases

Adcox v, Children’s Orthopedic Hosp. & Med. Ctr.,
123 Wn.2d 15, 864 P.2d 921 (1993)

Anderson v, Breda,
103 Wn.2d 901, 700 P.2d 737 (1985)

- Coburn v, Seda,

101.Wn.2d 270, 677 P.2d 173 (1984)

Davidson v, Light,
" 79F.R.D, 137 (. Colo. 1978)

Dreiling v, Jain, -
151 Wn. 2d 900, 93 P.3d 861 (2004) -

"Pedroza v. Bryant,

101 Wn.2d 226, 677 P.2d 166 (1984)

Soter v, Cowles Pub. Co.,
162 Wn. 2d 716, 174 P.3d 60 (2007)

State v. Kane, .
101 Wn. App. 607, 5 P.3d 741 (2000)

Yakima First Baptist Homes. Inc. v. Gray,
82 Wn.2d 295, 510 P.2d 243 (1973)

- Statutes and Rules

CR 26(b)(1)
ER 1102
Laws of 1986, ch. 300 § 4

Laws 0f 1971, ch. 144 § 1

RCW 4.24.250

ii

Page

8-9, 11
passim
passim

14

11

11
10

18

19

19

passim




RCW 4.24.250(1)
RCW 70.41.200(3)
RCW 70.41.200
RCW 70.41.200(1)(2)
RCW 70.41.200(1)(b)

RCW 70.41.200(1)(a)~(c) & (f)

RCW 70.41.200(1)(a), (b) & (f)

RCW 70.41.20003)
RCW 70.41.200(3)(d)
RCW 70.41.220
RCW 70.41.230
RCW 70.41.230(1)
RCW 70.41.230(4)
RCW 70.41.230(5)
WPI 105.02.02

Other

5A Karl B. Tegland, Wash. Prac., :
Evidence Law & Practice (5™ ed. 2011)

Merriam-Webster Online (available at www.m-w.com)

iii

8,15
passim
passim

14

13
16
17
passim
passim
18

10

16

18

10, 16

10

13




I. . IDENTITY AND INTEREST OF AMICUS CURIAE

The Washington State Association for Justice Foundation (WSAJ
Foundation) is a not-for-profit corporation organized under Washington
’law, and a supporting organization to Washington State Association for
Justice (WSAT), WSAJ Foundation is the new name of Washington State
Trial Lawyers Association Foundation (WSTLA Foundation), a
supportiﬁg organization to Washington State Trial Lawyers Association
(WSTLA), now renamed WSAJ, WSAJ Foﬁndation, which operates the
amicus curiae program formetly operated by WSTLA, has an interest in
the rights of plaintiffs under the civil justice system, including an ihteres£
in the proper interpretation and application of the privileges provided 1o
health care providers under RCW 4.24.,250, 70.41.200 and related statutes.

II.  INTRODUCTION AND STATEMENT OF THE-CASE

This review provides the Court with the opportunity to clarify the
interpretation and application of RCW 4.24.250 and 70.41.200, involving
privileges available to hospital peer review‘ and quality improvement
committees. This action was commenced by Douglas Fellows, as Personal
Representative of the Estate of Jordan Gallinat, a minor (Fellows), against
physicians Daniel Moynihan (Moynihan), Kathleen Hutchinson
(Hutchinson) -and Southwest Washington Medical Center (SWMC or

Hospital). Fellows alleges negligence claims against these health care -




providers based upon injuries sﬁstained by Jordan Gallinat at the time of
his birth and subsequent resuscitation, including a corporate negligence
claim against SWMC,

The case is before the Court on interlocutory review stemming
from a series of discovery orders entered by the superior court, which
hinge upon proper interpretation and application of RCW 4.24.250 and
70.41.200. The underlying facts are set forth in the ruling denying
‘discretionary review issued by the Commissioner of the Court of Appeals,
Division II, and the bﬁeﬁng ‘of thé parties.  See Ruling Denying
Diséretionmy Review, Commissioner Eric B. Séhmidt, Aug. 30, 2010
Fellows Mot. for Disc, Rev. ét 1-5% Moyrﬁhan Ans. to Mot. fo‘r Disc. Rev,
at 1-8; Hutchinson Ans, to Mot. for Disc..Rev. at 1-3; SWMC Ans. to
Mot. for Disc. Rev. at 1-3; Fellows Reply on Mot. for Disc. Rev. at 3-4;
Fellows Br. at 1-8; Joint SWMC et al. Br. at 1-8; Fellows Reply Br. at 2-4.

For iaurposes of this amicus curiae brief, the following facts are
relevant: The series of superior court orders regarding discovery requests
by Fellows involve interpretation and application of the statutory

privileges set forth in RCW 70.41.200 and, to a lesser extent,

! The Commissioner’s ruling is reproduced in the Appendix to this brief for the
convenience of the Court,

% This motion was denominated “Petition for Review by the Supreme Court” See
Fellows Reply on Mot. for Disc. Rev, at 1 n.1.




RCW 4.24.250.> The briefing before this Court indicates that, as a result
of these orders, Fellows’ discovery requests for the following information
or dopumentation were denied based on claims of statutory privilege:
1) Hospital credentialing records relating to the initial gramt of staff
\privilegés to Moynihan, Hutchinson and anoth‘er physician, and any
additional oredenﬁaling records post-dating .the initial grant of staff

privileges; and 2) documentation maintained in the I—Iospitél quality

improvement committee files regarding the reasons for restrictions on.

Moynihan’s staff privileges following Jordan Gallinat’s birth:

Fellows sought discretionary reviewv of the superior court’s
discov'ery orders in the Court of Appeals, Division II, which was denied
| by the Commissioner, A panel of the court denied Fellows’ motion to
modify the Commissioner’s ruling. Fellows then sought discretiomary
review, framing the issue before this Court as:

Did the Court of Appeals err in ruling that in.a medical negligence and

cotporate negligence lawsuit, the quality improvement privilege in RCW:

70.41.200(3) shields from discovery all of a hospital’s credentialing,
privileging and personnel records that relate to whether or not the
plaintiff’s treating physicians were professionally competent to perform
the medical procedures that resulted in the plaintiff’s injuries?

Id. The Court granted review “limited to the issues raised in the motion for

discretionary review.” See Order, July 19, 2011.

3 The current versions of RCW 4.24.250 and 70.41.200 are reproduced in the Appendix.




IIIL.  ISSUES PRESENTED

(1)  Whether RCW 70.41.200 and RCW 4.24.250 apply to

personnel and credentialing records regarding physicians at the time they’

are first granted staff privileges by a hospital, and at any time thereafter?

(2)  To what extent does RCW 70.41.200(1), requiring hospitals
to maintain a quality improvement program that oversees quality
improvement and medical malpractice prevention, “both retrospectively
and prospectively,” render hospital records in a “physician’s personnel or
credential file maintained by the hospital” subject to the quality
improvement committee privilege set forth in subsection (3) of the statute?

(3)  Whether the exception to the privilege provided in
RCW 70.41.200(3)(d), allowing disclosure of the fact that a physician’s
staff privileges have been restricted and the reasons for any restrictions,
allows discovery of the documentation in the quality improvement
- committee files bearing on this information?

IV. SUMMARY OF ARGUMENT

This review principally involves interpretation and application of
RCW 70.41.200. This statute, which provides hospitals with a privilege
from discovery of certain information and documents created specifically
for, and collected and maintained by, their quality improvement
committees; is in derogation of the common law and inconsistent with the
general policies of the Civil Rules favoring broad discovery. As such, it
must be strictly construed and limited to the purposes for which it is
intended, just as the Court has strictly construed RCW 4.24.250, which

provides similar protections for information and documents of a regularly

constituted hospital peer review committee. In turn, exceptions to the




privilege provided in RCW 70.41.200 must receive a correspondingly
liberal construction. As the parties claiming the privilege, the burden of
proof is on the health care pr;)viders to establish the applicability of the
ﬁrivilege provided by RCW 70.41.200 (and RCW 4.24.250) and the
inapplicability of any exceptions.

. Properly construed, RCW 70.41.200°s privilege cannot be invoked
by hospitals defending against corporate negligence claims to prevent
discovery of: 1) relevant personnel and credentialing information and
documents regardihg a physician generated or recetved by an original
source in the hospital other than its quality improvement comm‘ittee;
2) relevant personnel and 'credentialing information and documents
bearing on a hospital’s initial grant of staff privileges to a'physician; and
3) at the very least, the statutorily required written documentation in a
hospital’s quality improvement committee records memorializing the
reasons for restrictions on .a physician’s staff privileges, if not the’
underlyingdooumentatio'n froml which the wﬁtten reasons were derived.
Nothing in RCW 4.24.250 requires a different result.

V.  ARGUMENT
The focus of the briefing of the parties is ‘on the proper
interpretation and Iapplication of RCW 70.41.200, although there is also

some discussion of RCW 4,24.250, which predates RCW 70.41.200. This




brief focuses on the interpretation and application of RCW 70.41.200 in’
the abstract, while referring to the facts and circumstances of this case
when necessary to provide context. It also comments on RCW 4.24.250,
and whether the analysis under this statute is any different than the
analysis under RCW 70.41.200. |

These privilege issues mainly arise in connection with Fellows’
corporate negligence claim. Under the doctrine of corporate negligence,
direct liability may be imposed on a hospital when it fails to exercise
reasonable care in the granting or renewal of staff privileges, or in

monitoring and reviewing the competency of health care providers

practicing at the hospital. See Pedroza v. Bryant, 101 Wn.2d 226, 229-33,
677 IP.Zd 166 (1984) (expressly adopting doctrine in staff privileges
context); see also WPI 105.02.02 (stating elements of corporate
negligence claim).* Given the nature of a corporate negligence claim
agaihst a hospital, the discovery of evidence bearing on staff credentials
and the grant or renewal of staff privileges is vitally impoftant to plaintiffs
pursuing such claims. See Andetson v, Brecié, 103 Wn.2d 901, 903-05,
700 P.2d 737 (1985).

A. QOverview Of The Immunities From Discovery Provided To'

Hospitals Undexr RCW 4.24.250 And 70.41.200, And The Rules
Of Construction Governing These Statutes.

# The current version of WPT 105.02,02 and comiments are reproduced in the Appendix.




RCW 4.24.250 was first enacted in 1971 to encourage hospitals to

engage in careful self-assessment. See Laws of 1971, ch. 144 § 1; Coburn

v. Seda, 101 Wn2d 270, 274-75, 677 .P.2d 173 (1984) (summatizing
rationale). Subsection (1) of the current version of the statute provides:

The proceedings, reports, and written records of [a regularly constituted
review committee or board of a professional society or hospital whose
duty it is to evaluate the competency and qualifications of members of the
profession, including limiting the extent of practice of such person in a
hospital or similar institution, or before a regularly constituted committee
or board of a hospital whose duty it is to review and evaluate the quality of
patient care], or of a member, employee, staff person, or investigator of
such a committee or board, are not subject to review or disclosure, or
subpoena or discovery proceedings in any civil action, except actions
arising out of the recommendations of such committees or boards
involving the restriction or revocation of the clinical or staff privileges of a
health care provider as defined in RCW 7.70.020(1) and (2).

The statute confers immunity from discovery on certain records and
proceedings of regularly constituted hospital quality review committees,

for hospitals having such committees, See Coburn, 101 Wn.2d at 273-75.5

RCW 4.24.250 represents a legislative choice between competing

public concerns:

The Legislature recognized that external access to committee
investigations stifles candor and inhibits constructive criticism thought.
necessary to effective quality review. The immunity from discovery of
committee review embraces this goal of medical staff candor in apprising
their peers to improve the quality of in-hospital medical practice at the |

* In Coburn, interpreting a prior version of RCW 4.24.250, the Court distinguished an
immunity from discovery, such as attorney work product, and an evidentiary privilege,
such as the attorney-client privilege, and stated “it is not clear that the statute grants a full
evidentiary privilege.” 101 Wn.2d at 275.




costs of impairing malpractice plaintiffs access to evidence revealing the
competency of a hospital's staff.

Anderson, 103 Wn.2d at 905. However, because the immunity from -
discovery afforded b3; RCW 4.24.250 was nonexistent at common law,
and because it is in sharp contrast to the general policy favoring broad
discovery, the statute is strictly construed and limited to its purposes. See

Coburn at 276 & 278; Anderson at 905; Adcox v. Children’s Orthopedic

Hosp. & Med. Cir,, 123 Wn.2d 15, 31, 864 P.2d 921 (1993).

The burden of establishing immunity from discovery under
RCW 4.24.250 rests upon the party resisting disclosure. See Anderson at
905; Adcox, 123 Wn.2d at 31. The immunity is limited to hospitél review
committees “‘whose duty it is to evaluate the competency and
qualifications of memberé of the profession ... or to review and
evaluate the quality of patient care.” RCW ,4.24.250'(1). The immunity
does ﬁot dpply in the absence of proof that the hospital review committee
in question is “regularly constituted.” RCW 4.24.250(1); see also Coburn
at 277 (remanding for factual determination); Adcox at 31-32 (finding
statute inapplicable based ‘on failure of proof). The immunity also does not
apply to files of hospital adminiﬁrat_ion. See Anderson at 906-08. Given
the proper strict construction, the statute cannot be used as a shield to

prevent discovery of material generated outside of review committees, so




as to immunize information otherwise available from original sources. §gg‘
Coburn at 277 & n.3; Anderson at 906-07. |
While the hospital review committee contemplated by
RCW 4.24.250 is optional, with the adoption of RCW 70.41.200 in 1986
the .ngislature required each hospital to maintain a quality improvement
‘and medical malpractice prevention program, inoluding the establishment
of a quality improvement committee (or QIC). See Laws of 1986, ch. 300

§ 4; see also Adcox at 29-30 (noting adoption and prospective operation of

RCW 70.41.200). Amoﬂg other things, the program involves periodic
review of the privileges, credéntials, physical and mental capacity, and
competence of physicians associated wi,th the hospital. See -
RCW 70.41.200(1)(b)~(c). A QIC oversees and céor‘dinates the program,
See RCW 70.4i 200(1)(a). |

RCW 70.41.200(3) also contains a provision conferting immunity
frém discovery in civil cases for “[i]hformation and documents, including

complaints and incident reports, created specifically for, and collected and

maintained by, a quality improvement committee[.]” This immunity

S RCW 4.24.250 uses the phrase “review committee,” which Anderson at 907 describes
as a “peer review committee,” whereas RCW 70.41.200 uses the phrase “quality
improvement committee,” abbreviated herein as “QIC.” While these phrases are not the
same because, for example, RCW 4.24.250 would include review committees of a
professional society, in the hospital context they appear to be essentially similar, and they
are viewed as interchangeable for purposes of this brief. It is evident from the briefing
that the parties deem the Hospital’s quality improvement committee under RCW
70.41,200 to be a review comunittee under RCW 4.24.250.




provision is subject to five enumerated exceptions, including: “in any ciﬁl
action, disclosure of the fact that staff privileges were terminated ot
restricted, including the specific restrictions imposed, if any[,] and the
reasons for the restrictions[.]” RCW 70.41.200(3)(d).”

RCW 70.41.200 has not been addressed by this Court to date,
However, the discovery immunity in suﬁseotion (3) is no less in
derogation of the common law and contrary to the policy favoring broad
discovery than RCW 4.24.250. Accofdinély, RCW 70.41.200(3) should be

subject to the same rule of strict construction. See Lowy v. Peacehealth,

159 Wn.App. 715, 720-21, 247 P.3d 7 (applying strict construction to

RCW 70.41.200(3), describing RCW 4.24.250 as “a similar statute,” and

relying on Coburn, supra), review granted, 171 Wn.2d 1027 (2011).
The enumerated exceptions, including subsection (3)(d), should

receive a correspondingly broad and liberal construction. See State v.

Kéne, 101 Wn. App. 607, 612, 5 P.3d 741 (2000) (stating, where statute is
strictly construed as being‘in derogation of the common law, exception to
statute is interpreted broadly). This approach is not only consistent with
the Court’s jurisprudence regarding RCW 4.24.250, it is also consistent

with the strict construction of privileges in géneral. See generally 5A Karl

7 The same immunity and exceptions are codified at RCW 70.41,230(5). The full text of
the current version of RCW 70.41.230 is reproduced in the Appendix to this brief.

10




B. Tegland, Wash, Prac., Evidence Law & Practice § 501.3 (5™ ed. 2011)

(noting general rule and collecting cases).

The burden of proving that material is immune from discovery
under RCW 70.41.200(3) and that no exceptions apply should also be
placed on the party resisting discovery. This is consistent with the

placement of the burden of proof under RCW 4.24.250. See Anderson at

905; Adcox at 31. It is also consistent Wim the pla;:ement of the burden of
. proof regarding other types of privileges, and for establishing good cause -
for a protective order limiting cjlisc.overy.8 |
’fhe proper interpretation and application of RCW 70.41.200 goes
to the heart ofi this case, and the parties’ disagreements regarding its
meaning and effect aré addressed below. |
B. Ox;iginal Source-Type Documents Regarding Health Care
Provider Credentials And Staff Privileges Are Not Immune
From Discovery Under RCW 70.41.200 (or RCW 4.24.250).
There seems to be a dispute betwee‘n the parties regarding whether

all of the records requested in discovery in this case are collected and

maintained by the QIC. However this essentially factual dispute is

% See e.g. Soter v. Cowles Pub. Co., 162 Wn, 2d 716, 745, 174 P.3d 60 (2007) (stating
“[t]he party asserting attorney-client privilege has the burden of showing the attorney-
client relationship existed and that relevant materials contain privileged
communications”); Drefling v. Jain, 151 Wn, 2d 900, 916, 93 P.3d 861 (2004) (adopting:
Ninth Circuit precedent that “a party asserting good cause bears the burden, for each
particular document it seeks to protect, of showing that specific prejudice or harm will
result if no protective order is granted™).

11




resolved, the holdings of Coburn and Anderson that original source-type
documents are not immune from discovery under RCW 4.24.250 should
carry forward and apply with equal, if not greater, force under
RCW 70.41.200. The language of RCW 70.41.200(3), referring té
“liInformation and documents ... created specifically for, and collected
and maintained by, a quality irnprévement committee[,]” (;mphasizes that
information and documents collected and maintained outside of the QIC
are subject to disclosure. (Emphasis added) It further emphasizes fhat,
even when collected and maintained by the QIC, information and
. documents nbt created specifically for the QIC aré subject to disclosure. In

this way, RCW 70.41,200(3) is in harmony with the 1101dings of Coburn

and Anderson that information generated by or available from original
sources within the hospital is not shielded from discovery. The burden
.should be on the health care providers to demonstrate that all records
withheld from discovery ate collected and maintained by, and created
specifically for, the QIC.

C. . Under RCW 70.41.200 (And RCW 4,24.250), Information And
Documents Related To The Initial Grant Of Privileges Are Not
Immune From Discovery.

The Hospital and physicians argue that all credentialing records

are privileged, including those surrounding the initial grant of staff

privileges to a physician. See Joint SWMC et al. Br. at 15-17. On the

12




other hand, Fellows contends that information and documents surrounding
the initial award of staff privileges cannot be privileged under the statute.
See id. at 14-15. Based on the language and purpose of RCW 70.41.200
(and RCW 4.24.250), records relating to the initial grant‘ of privileges are
not immune from discovery..

Pursuant to RCW 70.41.200(1)(c), a QIC conducts “periodic
rev;‘ew of the credentials, physical and mental capacity, and competence in
delivering i1ea1th care services of all persons who ére employed or
associated ~ with  the hospitai.” (Emphasis added)'; accord
RCW 70.41,200(1)(b) (providing | for “[a] medical staff sanctions
procedure through which the 'credentials, physi'cal and mental capacity,
and competence in delivering health cave services are peri&dz‘cally
reviewed as part of an evaluation of staff privileges”; emphaéis added).
Strictly cbnstrued, the phrase “periodic review” contemplates an existing
and ongoing relationship between a hospital and the health care provider.’

A hospital’s -assessment of a health care provider when staff
privileges are initially granted falls outside of periodic review. It occurs
before the relationship is entered and formalized. Nor cah it be argued,

even if the hospital has specifically empowered its QIC to make the initial

® See Merriam-Webster Online, s.v, “periodic” (defining word as “occurring or recurring
at regular intervals” and “occurring repeatedly from time to time”; available at www.m-
w.com). .

13




decision to grant privileges, that this decision-making process is privileged
because the QIC’s responsibility is “to review the services rendered in the
hospital, both retrospectively and prospectively, in order to improve the
quality of medical care and to p1‘eve'nt medical malpractice.” RCW
70.41.200(1)(a) (emphasis adaed). When privileges are first granted, no
services have been rendered by the particular health care provider.

The language of RCW 70.41.200(1)(a) referring t0 retrospective
and prospective review does not bring the initial grant of privileges within
the periodic review of such privileges by the QIC. The “retrospectively
and prospectively” language distinguishes RCW 70.41.200 from
RCW 4.24.250. Given the complaint-driven focus of RCW 4.24.250, this
Court held in Coburn- and reiterated in Anderson that the discovery
immunity conferred by that statute do'es not apply to materials relating at
least in part to current patient care—i.e., prospective review—as opposed
to retrospective review of a health care provider’s conduct in a particular
case.!” The initial grant of privileges to a health care provider does not
seem to fit within either of the retrospective or prospective categories as

delineated by the Court in Coburn and Anderson. Nonetheless, because the

19 See Coburn at 278 (citing Davidson v. Light, 79 F.R.D. 137 (D. Colo. 1978), which
compelled production of “Infection Control Report” related in part to curent patient care,
distinguishing retrospective review of the effectiveness of certain medical procedures);
accord Anderson at 906 (stating “[wlhether the activity is concerned with retrospective
review or current care is an additional consideration™).

14 -




initial grant of privileges does not involve the response to a complaint of
incompetence or misconduct, it would not be encompassed within
RCW 4.24.250(1) any mcﬁe than a review of current patient care.

Under RCW 70.41.200(1), the focus is both retrospective and
prospective, and the health care providers argue that the initial grant of
privileges is emcompassed within the prospective review of services
rendered. See Joint SWMC et al. Br. at 15-17. However, the purpose of”
RCW 70.41,200(3) would not be served by conferring immunity on
1'ecords. regarding the initial grant of privileges. As noted above, the scope .

of immunity should be limited by the purpose of the statute. See supra

§ A, of. Coburn at 276 & 278 (applying this rule of construction to RCW
4.24.250(1)); Anderson at 905 (same), Like RCW 4.24.250(1), the evident
purpose of RCW 70.41.200(3) is to encourage hospitals to engage in
careful self-assessment. Disclosure of QIC materials regarding periodic
review of a health care provider’s privileges would iootentially discourage
candor by participants in the assessment process, because of cbncem ébout
the existing relationship with a health care provide1: or the potential for tort
liability. However, with respect to the initial grant of privileges, there is no
relationship and every reason for candor to avoid the tort liability that

flows from granting privileges to an incompetent physician. Confining the

15




discovery immunity under RCW 70.41.200(3) to its purpose, records
regarding the initial grant of privilegeé should be discoverable. !
D. The Exception In RCW 70.41.200(3)(d), Allowing Discovery Of

The Fact That A Physician’s Staff Privileges Were Restricted

And The Reasons For The Restrictions, Should At Least

Include Discovery Of Statutorily Required “Written Records

Of Decisions To Restrict ... Privileges,” If Not The Underlying

Records From Which The Reasons For The Restrictions Were

Derived.

The Hospital and health care providers argue that disclosure of the
reasons for restrictions on a health care provider’s hospital privileges
under RCW 70.41.200(3)(d) is limited to answers to deposition questions
or interrogatory answers, and does not extend to the records documenting
the QIC’s reasons for terminating or restricting staff privileges. See Joint
SWMC et al. Br., at 2-3 & 19-21. Fellows counters that disclosure of such
reasons should entail disclosure of all records related to the reasons.

' The language of RCW 70.41.200(3)(d)—providing for “disclosure

of the fact that staff privileges were terminated or restricted, including the

" The fact that the QIC discovery immunity and its exceptions are also restated in
RCW 70.41.230(5) does not change the analysis. RCW 70.41.230(1) describes the steps
“a hospital or facility” must take “[p]rior to granting or renewing” staff privileges, and
subsection (2) describes additional steps the “hospital or facility” must take “[plrior to
granting privileges{.]” While a QIC has statutory authority to oversee and coordinate the
“periodic review” of steff privileges, it does not have similar statutory authority over the
initial grant of privileges. See RCW 70.41.200(1)(a)-(c) & (£). In this sense, information
and documents related to the initial grant of privileges is not “created specifically for” a
QIC, as required for discovery immunity under RCW 70.41.200(3) or .230(5). While the
hospital could conceivably delegate to a QIC the responsibility to make decisions
regarding the initial grant of privileges, RCW 70.41.230, and in particular subsection (5),
do not expand upon QIC authority or the discovery immunity.

16




specific restrictions imposed, if any[,] and the reasons for the
restrictions”—seems to be drawn from the analysis of RCW 4.24.250 in
Anderson, where the Court stated:

Although the extent of a physician’s hospital privileges may be
determined by what occurs within a quality review committee, the fact that
a physician’s privileges were restricted, suspended or revoked is not
propetly subject to the protections of the statute. The goal -and
fundamental purpose of the statute is open discussion during committee
investigations. Open discussion is not inhibited by permitting discovery of
the effect of the committee proceedings. The purpose of this statute is to
keep peer review studies, discussions, and deliberations confidential. ‘A
facial examination of the statute reveals that it is not designed to obstruct

discovery as to whether a physician’s privileges had been revoked or
suspended. -

103 Wn.2d at 907 (emphasis added).

RCW 70.41.200(3)(d) goes farther than Anderson did in.
interpreting RCW 4.24.250, in élso stating that the “reasons for the
restrictions” fall outside of the privilege. This language appears to have
been added to RCW 70.41.200(3)(d) in recognition of the fact that the QIC
is simultaneously charged with responsibility of overseeing and -
coordinating the collection and maintenance of records, as well as
oondgcting sanction proceedings resulting in termination or restriction of
health care provider privileges. See RCW 70.41.200(1)(a), (b) & (). In
light of the QIC’s dual functions, the Legislature is unwilling to allow the
reasons for the adverse action to be placed beyond the reach of the

discovery rules. Instead, the Legislature requires a QIC to share the
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reasons for its actions, reflecting a careful balance between preserving the
confidentiality of discussions and deliberations of the QIC, and disclosure
under the civil discovery rules of the reasons for its actions to a patient
alleging tortious conduct by the hospital or hgalth care provider.

Under a proper liberal constrtiction, the statutory language
referring to “reasons for the restrictions” should be deemed to include, at a
minimum, the records memorializing the QIC’s reasons. It would not
make sense to acknowledge that a QIC must disciose the reasons for
restrictions on .a health care provider’s hospital privileges, while

simultaneously designating the records relating to the reasons for the

restrictions as immune from discovery. See Yakima First Baptist Homes,

Inc. v. G*ray., 82 Wn.2d 295, 303, 510 P.2d 243, 248 (1973) (stating
“[w)here a common-sense ‘construction of the statute is at hand, it is not
the function of this court to reach an extreme and unrealistic conclusion in
statutory interpretation”).

A hospital is required by statute to “keep written records of
decisions to restrict or terminate priviléges of practitioners,” which must
be reported to the appropriate authority. See RCW 70.41.220'%; accord
RCW 70.41.230(4) (requiring hospital to provide “the reasons for

suspension, termination or curtailment of employment or privileges” to

12 The current version of RCW 70.41.220 is reproduced in the Appendix.
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other hospitals or facilities requesting it). These written records would
presumably emanate from the QIC when it decides to restrict privileges.
Answers to deposition questions or interrogatories abéut the reasons
embodied in these records are not the‘ best evidence of the reasons for
restrictions on a health care provider’s hospital prjvileges. See
CR 26(b)(1) (providing for discovery of information that is réasonably
calculated to lead to the discovery of admissible evidence); ER 1102
(requiring original writing to prove the contents thereof). If the_ written
records of the decision were immune from discovery, then a hospital
would become tﬁe sole arbiter of how the reasons for the restrictions ar'e
characterized.

Furthermore, the Court should also permit discoyery of the
documentation frc;m which the written records of the decision are derived.
The text of RCW 70.41.200(3)(d) is not limited to written reasons. Under
a proper liberal construction, it should be deemed to include all
documentation supporting the restrictions imposed.

Disclosure of the reasons for restrictions on staff privi}eges should
include the written records of the decision and the underlying

documentation.
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V1. CONCLUSION
This Court should adopt the arguments advanced in this brief in
resolving the issues on review accordingly.

DATED this 16" day of April, 2012.

GEORGE’M AI—IREND "’&%BRYAN WH;{;%N/ETIAUX

On behalf of WSAJ Founda‘aon
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1IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISTON I

DOUGLAS FELLQWS asPersenal | NG, 4006971
Representative of the Estate:of '
JORDAN BALLINAT,

Petitioner;
. RULING DENYING
M. DISCRETIONARY REVIEW

DANIEL J. MOYNIFHAN, M.D,,
KATHLEEN HUTCHINSON ’M D.,
AndSUUTWEST: WASHINGTON '

MEDICAL-CENTER, , o

Respondeiits.

Douglas Fellows, as thePersonal Representative of the Estate of Jordan
Gallinat (Gallinat), seeks-diserationary review of the tral colirt's ordérs denying
his. mofion to compel discovery-of sredelitialing and privileging fitles miaintdined
by Bouthwesl Washington 'Me-d;iaﬁi“@e‘-‘mter {SWNMC) sand f,'e'n.eyi'm,g his subseguent
motions for.recensideration and for in camera ‘reavi‘e.w.; ‘Condluding thal Gallinat,

hag-met showin that discretionary feliew |s appropriate, this coltidenias rewiew.




 Gallingt was bord .at SWNMC .on September 17, 1996. Awaginal delivery
was first attempted by- Daniel Moynikan, M.D., .a family practiioner, After Or
Moyriihan made & number of attempts to deliver Gallingt uUsing 2 vasuum
extractor, Jahe Ahegrn, M,D., was summoned to SIWME: to -dellver Gallinat by
emsrgenty Caesarian section. IEthlesn Hutchinssn, WM.Ds, @ pédiatrigian, cared
for Gallinal after his Yelivery. “Galling! suffers from lddrey. damage which his
dogtarg attribute to ‘hemorrhage and apoXia that Gallinat suffered :during, amnd
Tilloiving: tis. dalivety, |

BWIMC had' granted [r. Moynihan staff prvileges s a family medicing
pragiitioner in 4993, JIn 1997, as @ wesult of fhe Gallinat ;:Ga.é,e- and of ansther
dbitetiite. gase, the Exedutive Committée of SWIMC witfittew D, Moyniaie
vagirial delivety -privileges ipending -his tam‘im;g' additional traihing arid pending
having his deliveries procteced-by. another physician. B Moynihan @lected not
 to:sek renewal.ofitis delivery priviieges.

I 2009; (Gallingt sust DI -Moyaihan, Dr, Hutehinsgi.and ‘SWNMC, dieging
medizal negligerice. He:&ls6 allegsd that SWIMC was nigligent.in 18 Selestion
and supenvision of medical personrel, As part-of discoveny, Gallinal requested
from: SWME “the complete:credentialing fes" ‘To:r:‘.Dﬁs,:."'Mmyni‘ma;m.,. wHutchinsen and
Ahearfn, Mat, for ‘Disg. Rev., Appendix af 45, SWMC ohjeated, staling that “the.
dacuments sought are pr:otec'te.d by the peer review. privilege afforded wnder
REW 4,24 250 and RCEW. 70,41,200" Met. for Oisc. Rev., Appendix at 45,

Galinat then moved to- dcompe!l distlosdure of the files, chdllehgirig whéther the.
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fiters 16l within the protection efRCW 4.24.250.0r RCW 70.41.200. The-trial eourt.
cencluded thatthe fles *are privileged as deseribed-in RGW! 70 41,200 and ROW
F0.47:230." Mo, for:Dise. Rev., Appendix @l 2, 11 denied the motion to. compel
and ordersd SWMC 1o “file & cerification that &l of the credentialing and
privileging matéfials Sought &né :cwle“r«'eﬁ' by-the privilegé, of by: the gttorreyclient
privilege orwork product-doctrine.’ Mot. foriisc. Rev., Appernidix ati2, .8WMC's
wsounse] then'filed adeclaration-stating:
| segeived the credénttallng filgs “for [, Moytithan,

Hulchinson and Ahearn] flom Southwest Washington Medxcal

Center and these files have been reviewsd and. snalyzed. | |

cerlify that the information and dodumerts coritdined m the

credanitigling files are profected by the gqualily assurance ang

«quality improverment statutes and theswork-produet gooirine.
Mat Hor Digt, Rev., Ap:nené;}ii; al 'I?'Qf@.-’()‘j.

'Gallinalls sutiseguent riotion for recbnsidaration was dented, Gallinat
fhven mioved to. have he trial wourt engage. in an:in camera: eview of the files 4o
determine whether they fell-within the protection' of RGW: 7041200 The trial
couttdenied thatmotion, tuling that "SYWNC's coupsel will fle within two weeks 2
der’t’ifi‘d‘rati:oh that “the “flles were revlewsd -and that gy dbciimights, undel this
axoeptldnéﬂof ROW. 70:41.200(8) and (8) weresproduaed @rdo rioteXist.” Mg, fof
Disc, Rey...Appendix at 8.. The court alen:ruled: that ity

acgepifed) "SWMC's counsel's representatson that 'SWME thad »
regularly constltuted rev1ew commmee m 15'9 6 or 1997 when OB

.....

, ‘.;th:,e f.armatgon (and exnstence‘ @f the comm;ttee arek not pnv;,lege,,d and'
should be produced.

‘Met, fo,ﬁil:jigpv_tj;ﬁ Rev., Appendixati®-10.
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@allinat seeks discretionary review-of the trial court's orders, This ot

grants distrelionary review only when;

(1) The superor court ias commilted an .cbvious errer
which would fender further: proceedings Mseless;

@) The supen@r court Hes committed probable erroriand
the decision-of the gupetior court substartially alters the status quo
orsubstantially limits the freedomof.a partyito.act;

f»..(&S.) The superlor pourt has so. far departed from the
acoepted and usual course of judicial procesdings, er so far
sanctioned such & deparmre by &n inferior court or administrative
ageney. as toieall for feview! by the appellatecaurt; .o

@) The supsrlereeurt has cerifies, or that all partiesfo
‘the- litigation have. stipulated, that the order Tnveves a . gertrdiling
-questian. of law as to which there & substantlédl ground for wa
differente 4f dpliiieni and il immediate review of the order .may
meterially advance the uliimate termination ofthe. Htlgatlon

| RAP2.3(b).

First, Gallivat argueshat the trialdourt committed chvisus.ietior, -or so far

departed from the-accepted and-usual course :.fm‘ﬁf,j':udi‘.c’ial;:p*rmcee‘d.i‘rigs asito calffér

review by this court, when it ruled that the credentialing files fall within thig

piivilege  contained -in ROW 7044.200(3) based on SWMCs counselis

certification that the files fell within the Jprivilege: It contends that-the tral cour.
had @ duly, under ':E-R.-*I;Oék'(:.a?)f_’ to getarming for fteelf-Whsther the files fall within

the privilege.

Prelimiriany "Gﬁ:ué-’éiiimﬂ?s--'mbhﬁerir,‘i"ifr“l‘g'?.t'}:‘:f‘?é‘fq.pa’liiﬂﬁaﬁ@-n oFa personts be Bwhnass,
the exislence ofa privilege,:or the adilssibilty of evidence shall be determined
by the court ... " ER104(a),
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As 8 hospilal licensed in Washingtoh, RCW 70:41.200¢1)(&) requires
CEWMC to have a "quality” lmprovement conmittes.” ROW 70.41.200(3) provides
i pertinedt part'that:

Informiation and dotuments, including complaints @nil
inciglent reports, crested spacnﬂoal!y for, and collected and
maintained by, @ quality tmprovement wommittee are not: gubjedl to
review .or disclosure, except as provided -in thils sedlin, or
discovery or introduction into evidenes in dny civitactien, and ne
person wha was: In aftendance at.a mestirig. of such commitiee or
‘who participaited in: the ¢reatlon, collestian, .or maifenahce. of
infermation of docurments apecifically for the commitee shall be
permitted or required tostestify in any-civilaction as tothe tontent of
sSugh proceedmgs or' dhe: =documeﬁts and nformation prgpared
sspegifically. for the eommittee.?

=&

Statutes. fheat create privileged $ugh -.'a's' ’titﬁé’t" sonfaingd In  ROW
741 200(8) are In derogation of the comimon law. and- the policy. favoring.
tiscovery rand so ‘must be construed wtriclly.. Adeox v. Children's :Orthapedio
Hgsp., 123 Wei2d 15, 87, 864 P,2d 921 (1991), Anderson v. Breda, 103 Wni2d
a0rf,:9085, 700 P.24 787 (1985): Goburh % Seita, 101 Wn, 24 270, 278,677 P24,
173 {1984y tall interpreting ROW-4.24.250, which creates & similar jprivilege
against disoovary of hospltal peer review commitiees). ‘Bach-¢f these decisiois
dlsehssidwinata hospital needed o present inoderto ‘galn Ahesprotection ofithe:
privilege. 1A femanting to the frial cout to-dstermine whether Kadlec Hospital
‘had “a regulatly. constituted. commitiee . . . whose duty it is fo review @nf
evaluate the quality.of patient:care,".as: requirad to:all wit'ﬁifn..it he:-.fpr‘iivrlage e ranted

N’ ROW-4'24.260, the Coburn coult stated:

2RO 70, #1.280(8)-contains the sama privilege against-discovery.
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the trial court may wish Yo consider, In addition to ‘ether relevant

evitdence, the guidelings and standards of the Joirt Cornmission gn

Accreditation 6f Hospitals and the hylaws and -internal regulatt@ns

of Kadlee Hospital. These riaterials may .aid the trial court in

asosrtaining the orgarization and function of the committze as well

ag whether Itis “regularly consfituted.’

104 Win.2d &t 278. See.also Anderson, 103 Wn.2d &t 805-08, And. in holding
that:Childrer's Hospital had not-shown that REW-4.24.:250 privilsged the records
‘sought :b..;y‘- the p'lail:ﬁﬂﬁfhs. the, .Adoox ;Qo.u.fr;t?' noted that "“ffhe. ‘Hospltal never
Ppreserted any of s bylaws -or internal regulatiens; never réferred to the
standards and guidelines of relevait accreditation ‘bodigs; arid never gvéh
idenlified the committes membiers or ihe procedures invelyed: in reviewing
‘hospital care in 18984 Adeox, 128 Wn.2a at31-32,

[ this cage, the iflal couft sQO'h‘.G,I pded that-the files soudht, by ‘Gallinat fell
within thé privilegs provided by RCW 041 200(8). In-order fof that privilege fo
apply. 8\NMCmust demongtrate :thal these: flgs had besn ereated for a “gquali ty
improvement committes,” RCW 70:41.200(3). In determiring that. BWNIC had
sleh a Gottimiites, thi trial Sourt “acoeptied) SWNCs-cournisel's rapréSentation
that SVWNIG had 7 fegula Ay onstitited tevisw Gorimittes in 1998 or 1997 Whish
OB Cases 1 and 2wereseviewad.” Mo, for Disc, Rﬁz:v.,_.Appen;d.i;')'c 41910, "While
this court has no repson fo disbelieve BWMC!s coun-sgib, representation, ihat
representation does not appear to mest the evidéntiary standart! set forth b
Cobym, Anderson and Adcox, because she had noipersonal 5}<fn,ow‘le:dge. atjout

whether SWMC. had a-quality improvement committée in 1895 or 1907, As such,
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fhe trisl court appéats 1o have cornmitted obvieus -error in accepling that

represerttation in reaching.its conclusion that RGW 70:41,200(3) applied.
However, that ericlusion dees nol &hd this-court's inguiry. Gallinat must

dleo show:that furtherproceedings.are useless. Andfurther proceetings, namely

Gallinat's Motion fo ‘Efforge Coust ‘Orders: and for GR 37 Evidentlany. Mearing,
have. resulted in SWMGE ssabmitting evidehes, ih the form ¢f a Declaration -of

Gindy Eling, thatSWNIC: had aquality improvement cortimitiée.fn 1998 and 1997:

Thus, SVUVIC now seerfis fo have met the .evidentiary standard set: forth in
Goburn, Andearson and Adeex, such that the trial coutt’s ruling Ho Iénger rests:
solely ‘on ‘SWNC!s counsel's tapresentation. @ellinat has ot LRow tih"'at:,
discraliohanyceview i appropriate un.,d:er‘?Pif%\ﬁPlj;Z'.é?;z(:b;)t(‘1})'~. ‘Nor has he ::sh:a%z.n thiat
the tridl courts ruling 18 the tesult &f a departure from the dtegpied and wsugl
caurse. ':.o.}'f'j,.udlksié’l proegedings as. to sgall for review by this ‘soutt, so he Has-pet
shown that-diseretionary reviewsis.appropfiale Urider RAP 2.8(b)(3).

JBallimat wlso argues that-the tial wourt committed obvious errer, or 3o far

departetl from the dteépled.and wslial course oFjudliclal proceedings.as 1a-call for
‘revlew oy “thils ooun; when it derfed his motish to compel withiogt Having firét
reviewad SWMC!s aredentialing files /n camera. He'contends:that because RCW
041 200(3) onily -privileges “[nformation and-documents, incliugding complaints
and incident reperts; created specifically for, and sollected and Maintiined by, 2
-"gvu'a»l'i.tiy.{ifmipa;r@ma-m.e nt commiittee,” thesonly way-a trial.cournt can-datermitie AVhEther

“Boguments fall within thal:definltion is to review. them-in.camera. Barmy v ISAA,
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98 Wn, App. 199, 208, 989:P.2d 1172 (1999) (diting Limstron v, Ladanhurg. 136
Win2d 595,:615,.968 P.2d BBI(1908)).°

Neithet -Barry nor Limstrom crestes the. fight to in camera review that
Gallinat-contends théy do. Both.irvolve rci'é'imsg that. particular documents, within
an etherwise discoyverable file, should be privileged fiom discovsry betausg they
contaln attorney waork product. Becauseithe fles requested poteritially. oiritatred
both privileged :and ‘nonsphivileged doguments, the appeliate. court remanded 1o,
‘the tridl coud for an Jn gorgra teview 1o detgiming which d‘@cum'enis;l WEPE:
privileged and which waee not. In this eage, the SWMC credentiating files-could
Comntain exclusivety "‘f‘[‘i]‘h',f,g;‘rmé’tijoh; and 5d-ocuﬁ'ents;;, :;i.m:clu;éifim.g gomplaints. :and
incident reports, crésted spedifically fot, and ¢ollected :a_rﬁﬁ mairtained by, @
‘guau'iy:.;imp:rovremem..oommit'trae."=.‘s.uzéﬁ~...'t.ha:t REW 7044 200(3) would privilege ihe
entiee file and in-camera-review would: not be required, Under Baliinats theory,
tHe trigl court wolld be obliged Yo wonduct.an in cameras: review inevery pase
Wwhere a facility. or provider jhviked & péér review of quglty improveraent
privilege ~=a_f§;ai?m's31't ‘diselosure, I‘Wﬁgh-ing=to:n case law doeg not support such &
blanket obligation, @s:é-il'-fmait hias ot igstablished dhat the trial cowrtls denial of hig

molion for in icamera review was eliher obvious. error or @ departure from the

¢

Y Gallinat's reflarice an Bumet v, Spokane Ambulance, 181 Wr.2d 484, 497-08,
888, P2d 1038 (1967), Is misplackd Becaude -t addrassed limitatiens -on
discoviry -of credentialing records impgsed as a sanction for wiolation of a
discovery order, not imposed. by ‘ROW 7.0.41.200(8) or sther simillar privileging
statutes. . :
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‘ceepted and usual course of judicial :profc‘e.e'difm'gs ant s ddes not show that

discretionaty réview is appropriate under RAP 2:3(b)(1) or (3),

Gallingt has not shown thet discretionary review s appropriate.

Accordingly, It is-harahy

ORDERED: ha Gallmats mation for .discret:@nary réviewis deriied.

DATED this _ t,f, 7

w2010, -

'EI‘IC B. 'Sc; .‘mldf
CourtiComrmilssibmer

ot slehnBudiong

‘Donald L, Wobbradk
John'C, Grdffe, Jr:
DanaShenkerScheels.
Wy F. Spilléne

Amy T. Forblg

Blair Russ

Hon. Robett Lewis




RCW 4.24.250. Health care provider filing charges or presenting
evidence--Immunity--Information sharing

(1) Any health care provider as defined in RCW 7.70.020(1) and (2) who,
in good faith, files charges or presents evidence against another member of
their profession based on the claimed incompetency or gross misconduct
of such person before a regularly constituted review committee or board of
a professional society or hospital whose duty it is to evaluate the
competency and qualifications of members of the profession, including
limiting the extent of practice of such person in a hospital or similar
institution, or before a regularly constituted committee or board of a
hospital whose duty it is to review and evaluate the quality of patient care
and any person or entity who, in good faith, shares any information or
‘documents with one or more other committees, boards, or programs under
subsection (2) of this section, shall be immune from civil action for
damages arising out of such activities. For the purposes of this section,
sharing information is presumed to be.in good faith, However, the
presumption may be rebutted upon a showing of clear, cogent, and
convincing evidence that the information shared was knowingly false or
deliberately misleading, The proceedings, reports, and written records of
such committees or boards, or of a member, employee, staff person, or
investigator of such a committee or board, are not subject to review or
disclosure, or subpoena or discovery proceedings in any civil action,
except actions arising out of the recommendations of such committees or
boards involving the restriction or revocation of the clinical or staff
privileges of a health care provider as defined in RCW 7.70.020(1) and
). :

(2) A coordinated quality improvement program maintained in accordance
with RCW 43.70.510 or 70.41.200, a quality assurance committee
maintained in accordance with RCW 18.20.390 or 74.42.640, or any
committee or board under subsection (1) of this section may share
_information and documents, including complaints and incident reports,
- created specifically for, and collected and maintained by, a coordinated
quality improvement committee or committees or boards under subsection
(1) of this section, with one or more other coordinated quality
improvement programs or committecs or boards under subsection (1) of
this section for the improvement of the quality of health care services
rendered to patients and the identification and prevemtion of medical
malpractice. The privacy protections of chapter 70.02 RCW and the
federal health insurance portability and accountability act of 1996 and its
implementing regulations apply to the sharing of individually identifiable




patient information held by a coordinated quality improvement program.
Any rules necessary to implement this section shall meet the requirements
of applicable federal and state privacy laws. Information and documents
disclosed by one coordinated quality improvement program or committee
or board under subsection (1) of this section to another coordinated quality
improvement program or committee or board under subsection (1) of this
. section and any information and documents created or maintained as a
result of the sharing of information and documents shall not be subject to
the discovery process and confidentiality shall be respected as required by
subsection (1) of this section and by RCW 43.70.510(4), 70.41.200(3),
18.20.390(6) and (8), and 74.42.640(7) and (9).

[2005 ¢ 291 § 1, eff. July 24, 2005; 2005 ¢ 33 §.5, eff. July.24,.2005; 2004
¢ 145 § 1, eff. June 10, 2004; 1981 ¢ 181 § 1;1979¢ 17 § 1; 1977 ¢ 68 §
1; 1975 1stex.s. ¢ 114 § 2; 1971 ex.s.c 144 § 1.]




RCW 70.41.200. Quality improvement and medical malpractice
prevention program--Quality improvement committee--Sanction and
grievance procedures--Information collection, reporting, and sharing

(1) BEvery hospital shall maintain a coordinated quality improvement
program for the improvement of the quality of health care services
rendered to patients and the identification and prevention of medical
malpractice, The program shall include at least the following:

(a) The establishment of a quality improvement committee with the
responsibility to review the services rendered in the hospital, both
retrospectively and prospectively, in order to improve the quality of .
medical care of patients and to prevent medical malpractice. The
committee shall oversee and coordinate the quality improvement and
medical malpractice prevention program and shall ensure that information
gathered pursuant to the program is used to review and to revise hospital
- policies and procedures;

(b) A medical staff privileges sanction procedure through which
credentials, physical and mental capacity, and competence in delivering
. health care services are periodically reviewed as part of an evaluation of
staff privileges; .

(c) The periodic review of the credentials, physical and mental capacity,
and competence in delivering health care services of all persons who are
employed or associated with the hospital;

(d) A procedure for the prompt resolution of grievances by patients or
their representatives related to accidents, injuries, treatment, and other
events that may result in claims of medical malpractice;

(e) The maintenance and continuous collection of information concerning
the hospital's experience with negative health care outcomes and incidents
injurious to patients including health care-associated infections as defined
in RCW 43.70.056, patient grievances, professional liability premiums,
settlements, awards, costs incurred by the hospital for patient injury
prevention, and safety improvement activities;

(f) The maintenance of relevant and appropriate information gathered
pursuant to (a) through (e) of this subsection concerning individual
physicians within the physician's personnel or credential file maintained
by the hospital,




(g) Bducation programs dealing with quality improvement, patient safety,
medication errors, injury prevention, infection control, staff responsibility
to report professional misconduct, the legal aspects of patient care,
improved communication with patients, and causes of malpractice claims
for staff personnel engaged in patient care activities; and

(h) Policies to ensure compliance with the reporting requirements of this
section.

(2) Any person who, in substantial good faith, provides information to
further the purposes of the quality improvement and medical malpractice
‘prevention program or who, in substantial good faith, participates on the
quality improvement committee shall not be subject to an action for civil
damages or other relief as a result of such activity, Any person or entity
participating in a coordinated quality improvement program that, in
substantial good faith, shares information or documents with one or more
other programs, committees, or boards under subsection (8) of this section
is not subject to an action for civil damages or other relief as a result of the
activity, For the purposes of this section, sharing information is presumed
to be in substantial good faith. However, the presumption may be rebutted
upon. a showing of clear, cogent, and convincing evidence that the
information shared was knowingly false or deliberately misleading.

(3) Information and documents, including complaints and incident reports,
created specifically for, and collected and maintained by, a quality
improvement committee are not subject to review or disclosure, except as
provided in this section, or discovery or introduction into evidence in any
civil action, and no person who was in attendance at a meeting of such
committee or who participated in the creation, collection, or maintenance
of information or documents specifically for the committee shall be
permitted or required to testify in any civil action as to the content of such
proceedings or the documents and information prepared specifically for
the committee. This subsection does not preclude: (a) In any civil action,
the discovery of the identity of persons involved in the medical care that is
the basis of the civil action whose involvement was independent of any
quality 1mprovement activity; (b) in any civil action, the testimony of any
person concerning the facts which form the basis for the institution of such
proceedings of which the person had personal knowledge acquired
independently of such proceedings; (c) in any civil action by a health care
provider regarding the restriction or revocation of that individual's clinical
or staff privileges, introduction into evidence information collected and
maintained by quality improvement committees regarding such health care




provider; (d) in any civil action, disclosure of the fact that staff privileges
were terminated or restricted, including the specific restrictions imposed,
if any and the reasons for the restrictions; or (e) in any civil action,
discovery and introduction into evidence of the patient's medical records
required by regulation of the department of health to be made regarding
the care and treatment received.

(4) Each quality improvement committee shall, on at least a semiannual
basis, report to the governing board of the hospital in which the committee
is located. The report shall review the quality improvement activities
conducted by the committee, and any actions taken as a result of those
activities.

(5) The department of health shall adopt such rules as are deemed
appropriate tq effectuate the purposes of this section.

(6) The medical quality assurance commission or the board of osteopathic
medicine and surgery, as appropriate, may review and audit the records of
committee decisions in which a physician's privileges ate terminated or
restricted. Each hospital shall produce and make accessible to the
commission or board the appropriate records and otherwise facilitate the
review and. audit. Information so gained shall not be subject to the
discovery process and confidentiality shall be respected as required by
subsection (3) of this section. Failure of a hospital to comply with this
subsection is punishable by a civil penalty not to exceed two hundred fifty
dollars. :

(7) The department, the joint commission on accreditation of health care
organizations, and any other accrediting organization may review and
audit the records of a quality improvement committee or peer review
committee in connection with their inspection and review of hospitals,
Informmation so obtained shall not be subject to the discovery process, and
confidentiality shall be respected as required by subsection (3) of this
.section. Each hospital shall' produce and make accessible to the
department the appropriate records and otherwise facilitate the review and
audit.

(8) A coordinated quality improvement program may share information
and documents, including complaints and in¢ident reports, created
specifically for, and collected and maintained by, a quality improvement
committee or a peer review committee under RCW 4.24.250 with one or
more other coordinated quality improvement programs maintained in




accordance with this section or RCW 43.70.510, a coordinated quality
improvement committee maintained by an ambulatory surgical facility
under RCW 70.230,070, a quality assurance comumittee maintained in
accordance with RCW 1820.390 or 74.42.640, or a peer review
committee under RCW 4.24.250, for the improvement of the quality of
health care services rendered to patients and the identification and
prevention of medical malpractice. The privacy protections of chapter
70.02 RCW and the federal health insurance portability and accountability
act of 1996 and its implementing regulations apply to the sharing of
individually identifiable patient information held by a coordinated quality
improvement program. Any rules necessary to implement this section shall
meet the requirements of applicable federal and state privacy laws.
Information and documents disclosed by one. coordinated quality
improvement program to anothet coordinated quality improvement
program or a peer review committee under RCW 4.24.250 and any
information and documents created or maintained as a result of the sharing
of information and documents shall not be subject to the discovery process
and confidentiality shall be respected as required by subsection (3) of this
section, RCW 18.20,390 (6) and (8), 74.42.640 (7) and (9), and 4.24.250.

(9) A hospital that operates a nursing home as defined in RCW 18.51.010
may conduct quality improvement activities for both the hospital and the
nursing home through a quality improvement committee under this

section, and such activities shall be subject to the provisions of subsections
(2) through (8) of this section.

(10) Violation of this section shall not be considered negligence per se.

[2007 ¢ 273 § 22, eff. July 1, 2009; 2007 ¢ 261 § 3, eff. July 22, 2007.
Prior: 2005 ¢ 291 § 3, eff. July 24, 2005; 2005 ¢ 33 § 7, eff. July 24, 2005;
2004 ¢ 145 § 3, eff. June 10, 2004; 2000 ¢ 6 § 3; 1994 sp.s. ¢ 9 § 742;
1993 ¢ 492 § 415; 1991 ¢ 3 § 336; 1987 ¢ 269 § 5; 1986 ¢ 300 § 4.]




RCW 70.41.220. Duty to keep records of restrictions on practi:tioners'
privileges--Penalty

Each hospital shall keep written records of decisions to restrict or
terminate privileges of practitioners. Copies of such records shall be made
available to the board within thirty days of a request and all information so
gained shall remain confidential in accordance with RCW 70.41.200 and
70.41.230 and shall be protected from the.discovery process. Failure of a
hospital to comply with this section is punishable by [a] civil penalty not
to exceed two hundred fifty dollars.

[1986 ¢ 300 § 8.]




RCW 70.41.230, Duty of hospital to request information on physicians
granted privileges

(1) Prior to granting or renewing clinical privileges or association of any
physician or hiring a physician, a hospital or facility approved pursuant to
this chapter shall request from the physician and the physician shall
provide the following information:

(a) The name of any hospital or facility with or at which the physician had
or has any association, employment, privileges, or practice;

(b) If such association, employment, privilege, or practice was
discontinued, the reasons for its discontinuation;

(c¢) Any pending professional medical misconduct proceedings or any
pending medical malpractice actions in this state or another state, the
substance of the allegations in the proceedings or actions, and any
additional information concerning the proceedings or actions as the
physician deems appropriate;

(d) The substance of the findings in the actions or proceedings and any
additional information concerning the actions or proceedings as the
physician deems appropriate;

(e) A waiver by the physician of any confidentiality provisions concerning
the information required to be provided to hospitals pursuant to this
subsection; and

(f) A verification by the physician that the information provided by the
physician is accurate and complete.

(2) Prior to granting privileges or association to any physician or hiring a
physician, a hospital or facility approved pursuant to this chapter shall
request from any hospital with or at which the physician had or has
privileges, was associated, or was employed, the following information
concerning the physician:

(a) Any pending professional medical misconduct proceedings or any
pending medical malpractice actions, in this state or another state;

" (b) Any judgment or settlement of a medical malpractice action and any
finding of professional misconduct in this state or another state by a
licensing or disciplinary board; and ,




(c) Any information required to be reported by hospitals pursuant to RCW
18.71.0195.

(3) The medical quality assurance commission shall be advised within
thirty days of the name of any physician denied staff privileges,
association, or employment on the basis of adverse findings under
subsection (1) of this section.

(4) A hospital or facility that receives a request for information from
another hospital or facility pursuant to subsections (1) and (2) of this
section shall provide such information concerning the physician in
question to the extent such information is known to the hospital or facility
receiving such a request, including the reasons for suspension,
termination, or curtailment of employment or privileges at the hospital or -
facility, A hospl‘tal faclhty, or other person providing such information in
good faith is not liable in any civil action for the release of such
information,

(5) Information and documents, including complaints and incident reports,
created specifically for, and collected, and maintained by a quality
improvement committee are not subject to discovery or introduction. into
evidence in any civil action, and no person who was in attendance at a
meeting of such committee or who participated in the creation, collection,
or maintenance of information or documents specifically for the
committee shall be permitted or required to testify in any civil action as to
the content of such proceedings or the documents and information
prepared specifically for the committee. This subsection does not
preclude: (a) In any civil action, the discovery of the identity of persons .
involved in the medical care that is the basis of the civil action whose
involvement was independent of any quality improvement activity; (b) in
any civil action, the testimony of any person concerning the facts which
form the basis for the institution of such proceedings of which the person
had personal knowledge acquired independently of such proceedings; (c)
in any civil action by a health care provider regarding the restriction or
revocation of that individual's clinical or staff privileges, introduction into
evidence information collected and maintained by quahty improvement
- committees regarding such health care provider; (d) in any civil action,
disclosure of the fact that staff privileges were terminated or restricted,
including the specific restrictions imposed, if any and the reasons for the
restrictions; or (e) in any civil action, discovery and introduction into
evidence of the patient's medical records required by regulation of the
department of health to be made regarding the care and treatment received.




(6) Hospitals shall be granted access to information held by the medical
quality assurance commission. and the board of osteopathic medicine and
surgery pertinent to decisions of the hospital regarding credentialing and
recredentialing of practitioners.

(7) Violation of this section shall not be considered negligence per se.

[1994 sp.s. ¢ 9 § 744; 1993 ¢ 492 § 416; 1991 ¢ 3 §337 1987 ¢ 269 § 6;
©1986 ¢ 300 § 11.]




WPI 105.02.02 Hospital Responsibility—Corporate Negligence

A hospital owes an independent duty of care to its patients. This includes
the duty to:

[exercise reasonable care to grant and renew staff privileges so as to
_permit only competent physicians and surgeons to use its facilities. ]

[exercise reasonable care to periodically monitor and review the
competency of all health care providers who practice medicine at the
_ hospital.] -

[exercise reasonable care to intervene in the treatment of a patient at the
hospital under the care of an independent physician if one of its officers,
employees, or agents becomes aware of obvious negligence.]

[exercise reasonable care to adopt policies and procedures for health care
provided to its patients.]

“Reasonable care” in this instruction means that degree of skill, care, and
learning expected of a reasonably prudent hospital in the State of
Washington acting in the same or similar circumstances and at the same
time of the care or treatment in question. Failure to exercise such skill,
care, and learning is negligence.

The degree of care actually practiced by hospitals is evidence of what is
reasonably prudent. Flowever, this evidence alone is not conclusive on the
issue and should be considered by you along with any other evidence
bearing on the question. .

NOTE ON USE

Use this instruction when there is an issue of hospital corporate
negligence, The instruction sets forth four examples of independent duties
that a hospital owes to its patients. Use one or all of the bracketed clauses
as applicable depending on the facts of each case. See the Comment
below,

It is important to distinguish between the three theories on which liability
against a hospital may be based: corporate negligence, vicarious liability
for a non-employee physician (“ostensible” or “apparent” agency), and
vicarious liability for the negligence of a hospital's officers, employees, or -
agents. One or all of these theories may be advanced against a hospital in




any one case. This instruction should not be used for issues of vicarious
negligence of non-hospital employees. Instead use WPI 105.02.03. This
instruction should also not be used for issues involving direct negligence
of a hospital employee in the performance of medical care. Ipstead, use
WPI 105.02.01.

COMMENT

This instruction is based on Pedroza v. Bryant, 101 Wn.2d 226, 677 P.2d
166 (1984), and Douglas v. Freeman, 117 Wn.2d 242, 814 P.2d 1160
(1991). The doctrine of corporate negligence was exptressly adopted and
applied to hospitals by the Supreme Court in Pedroza, Under this doctrine,
hospitals owe independent and non-delegable duties directly to their
patients to exercise reasonable care,

The court in Pedroza held that the accreditation standards of the Joint
Commission on Accreditation of Hospitals and the hospital's own by-laws
are relevant to determining the standard of care owed by a hospital. 101
Wn.2d at 233-34. However, a violation of a hospital regulation adopted by
its governing body ‘does not amount to negligence per se. Andrews v.
Burke, 55 Wn.App. 622, 626, 779 P.2d 740. The second paragraph of the
instruction defines the duty of reasonable care using the language of RCW
7.70.040. ‘

The opinion in Douglas v. Freeman, sopra, contains extensive discussion
of corporate negligence. The Douglas court identified four specific duties
a hospital owes to its patients under the doctrine of corporate negligence:
(1) to use reasonable care in the maintenance of buildings and grounds for
the protection of the hospital's invitees; (2) to furnish and select patient
supplies and equipment free of defects; (3) to select its employees with
reasonable care; and (4) to supervise all persons who practice medicine
within its walls.

Two of these four duties discussed in Dowuglas are found in the bracketed
language in the instruction. The duty regarding maintenance of grounds
and buildings, and the duty regarding patient supplies, are not included
because claims of negligence for violation of those duties are not claims
for damages for injury as a result of health care. Thus, such claims are not
made pursuant to RCW 7.70.010 and the committee believes that they do
not belong in this instruction,




The third bracketed clause instructs the jury as to the hospital's duty to
intervene in the treatment of its patients if there is obvious negligence.
- This duty is discussed in Schoening v. Grays Harbor Community Hosp.,
40 Wn.App. 331, 698 P.2d 593 (1985), and Alexander v. Gonser, 42
Wn.App. 234, 711 P.2d 347 (1985). The committee has made no attempt
to define the word “obvious” for the jury. In the absence of a definition by
the appellate courts, the committee believes the word should be given its
common and ordinary meaning,

The fourth bracketed clause instructs the jury regarding the hospital's duty
to exetcise reasonable care to adopt policies and procedures. This duty is
discussed in Osborn v. Public Hospital Dist, I, Grant County, 80 Wn.2d
201, 492 P.2d 1025 (1972), and is based on RCW 70.41.010 and WAC .
246-318-190.

The instruction's paragraph on evidence of reasonably prudent practices
was new to the fourth edition of this volume. The committee added this
paragraph to make the instruction more consistent with the related
instructions WPI 105.01 and 105.02, each of which has a similar
concluding paragraph. Although no court has specifically applied these
principles to hospitals, the committee could think of no reason why they
would not be applied to hospitals. For a discussion of these principles
generally, see the Comment to WPI 105,01,

The doctrine of corporate negligence does not encompass a claim for lack
of informed consent. Howell v, Spokane & Inland Empire Blood Bank,
114 Wn.2d 42,785 P.2d 815 (1990).

In Andrews v, Butke, 55 Wn.App. 622, 779 P.2d 740 (1989), the court
held that the trial court's failure to give a corporate negligence instruction
was not error in the absence of evidence to support such an instruction. In
Douglas v, Freeman, supra, the court found that there was sufficient
evidence to support the trial court's corporate negligence instruction. The
court also held that the trial court properly instructed the jury that in order
to find for the plaintiff on a corporate negligence theory it had to find a
duty of care owed to the plaintiff by the defendant clinic, a breach of that
duty, and proximate cause between the breach and the plaintiff's injury.

RCW 7.70.090, enacted as part of the 1986 Tort Reform Act, limits the
liability of members of a hospital's board of directors or other governing
body. It provides the members “are not individually liable for personal
injuries or death resulting from health care administered by a health care




provider granted privileges to provide health care at a hospital unless the

decision to grant the privilege to provide health care at the hospital
constitutes gross negligence.” '

[Current as of June 2009.]
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