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A. INTRODUCTION 

In Washington) when self~defense is raised, it becomes an element 

of the substantive charged offense, and the State bem·s the burden of 

proving its absence beyond a reasonable doubt. The trial court enhanced 

petitioner Erick Deshum Jordan's SRA offender score with a Texas 

conviction for the crime of voluntary manslaughter to which Jordan had 

claimed self~defense. The law of self-defense in Texas at the time that 

Jordan was convicted (1) imposed a more stringent burden of production 

than is required in Washington, (2) permitted the use of deadly force only 

to combat deadly force or an attempt to use deadly force, and (3) imposed 

a duty to retreat. 

This Court should hold that the significant differences between the 

self-defense element in Texas and Washington precluded the use of this 

conviction to elevate Jordan's SRA offender score. The resulting sentence 

violated his right to due process because he received increased punishment 

for conduct that may not have been a crime in Washington. 

B. ISSUES PRESENTED FOR REVIEW 

1. Does the use of foreign convictions that are not legally 

comparable to Washington offenses to increase the SRA offender score 

violate the Fourteenth Amendment right to due process of law because it 
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permits punislunent to be enhanced based conduct that may not have led to 

conviction in Washington State? 

2. Because self-defense, when raised in a Washington case, 

becomes an element of the substantive offense that the State must disprove 

beyond a reasonable doubt, should this Court hold that the State's attempt 

to increase Jordan's punishment based on a Texas conviction in which he 

claimed self-defense requires consideration of the Texas definition of self· 

defense in its comparability analysis? Where the law of self-defense at the 

time that Jordan was convicted was fundamentally different and more 

restrictive than in Washington, did the use of the Texas conviction to 

elevate Jordan's offender score and presumptive standard range violate his 

right to due process? 

C. STATEMENT OF THE CASE 

Brick Deshum Jordan was convicted in King County Superior 

Court of one count of murder in the second degree with a firearm 

enhancement and one count of unlawful possession of a firearm. At 

sentencing, the State alleged that Jordan's SRA offender score on the 

murder conviction was eight points, and on the unlawful possession of a 

firearm conviction six points. The State based this calculation on four 
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prior adult felony convictions obtained in Washington1 and a prior 

juvenile conviction for "voluntary manslaughtert obtained in Limestone, 

Texas, in 1992. 

Jordan objected to the inclusion of the Texas conviction in his 

offender score and argued that the crime was not comparable to a 

Washington felony. CP 146, 150; RP 7~8.2 The trial court ruled that the 

crime was comparable to the Washington offense of murder in the second 

degree, explaining, "a person under that factual scenario would be 

convicted of murder in the second degree in Washington." RP 19-20. 

Based on the court's calculation of Jordan's offender score, his standard 

sentence range for the murder conviction was 317-417 months 

incarceration, 3 and for the unlawful possession of a firearm count 57~ 7 5 

months incarceration. Had the prior Texas conviction been excluded from 

Jordan's offender score, his properly-calculated standard range for the 

murder conviction would have been 245-325 months incarceration, and 

36~48 months for the unlawful possession of a firearm conviction. The 

1 One of Jordan's prior convictions was for robbery in the second degree, 
which, as a prior violent felony, adds two points to the SRA offender score. 

2 Only the transcript ofthe sentencing hearing on January 16, 2009, is 
cited in this brief. Citations to the hearing are referenced as "RP" followed by 
page number. 

3 The ordinary standard range for the offense would have been 257~357 
months incarceration; the adjustment reflects the five~ year firearm enhancement. 
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court imposed concurrent highwend sentences of 417 months and 75 

months, respectively. CP 155. 

In a partiallywpublished opinion, the Court of Appeals held that (1) 

self defense is not a nonwstatutory element of the offense and thus not 

germane to the comparability analysis; and (2) the prior Texas conviction 

for voluntary manslaughter was legally comparable to the Washington 

crime of manslaughter in the first degree. Slip Op. at 2w9, This Court has 

granted Jordan's petition for review. 

D. ARGUMENT 

1. Principles of clue process require a fair sentencing 
proceeding. 

Fundamental principles of due process require fait· sentencing 

proceedings. Mitchell v. United States, 526 U.S. 324, 329, 119 S.Ct. 

1307, 143 L.Ed.2d 424 (1999); U.S. Const. amend. XIV; Const. art. I,§ 3. 

Due process thus "prohibit[s] a criminal defendant from being sentenced 

on the basis of information which is false, lacks a minimum indicia of 

reliability, or is unsupported in the record." State v. Ford, 147 Wn.2d 472, 

481, 973 P .2d 452 (1999). "[M]isinformation, misunderstanding, or 

material false assumptions 'as to any facts relevant to sentencing, renders 

the entire sentencing procedure invalid as a violation of due process."' 

Ford, 147 Wn.2d at 481 (citation omitted). 
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Where the State seeks to enhance a defendant's sentence by the use 

of prior convictions, principles of due process require the State to prove 

both the existence and classification of those convictions. Ford, 13 7 

Wn.2d at480w481; accord Statev. Hunley, 175 Wn.2d 901,910,287 P.3d 

584 (2012). As this Court stated, 

The burden lies with the State because it is "inconsistent 
with the principles underlying our system of justice to 
sentence a person on the basis of crimes that the State either 
could not or chose not to prove." 

Hunley, 175 Wn.2d at 910 (quoting In re the Personal Restraint of 

Williams, 111 Wn.2d 353, 357, 759 P.2d 436 (1988)); see also id. at 915 

(Ford and its progeny rest upon a judicial interpretation of the 

constitution). 

2. The right to a fair sentencing proceeding requires the 
State to prove the existence and comparability of out~ 
of~state prior convictions before they may be used to 
increase punishment. 

The Sentencing Reform Act of 1981 permits criminal sentences to 

be enhanced by the use of convictions obtained in other states. RCW 

9.94A.525(3). First, however, they must be classified: "Outwof"state 

convictions fot· offenses shall be classified according to the comparable 

offense definitions and sentences provided by Washington law." Id.; 

Ford, l3 7 Wn.2d at 483. The statute permits the use of federal convictions 

to increase the offender score, even where there is no clearly comparable 
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offense under Washington law.4 RCW 9.94A.525(3). By contrast, no 

similar provision exists with regard to out-of-state convictions. Where 

out-of-state convictions are not clearly comparable to Washington 

offenses, they must be excluded from the SRA offender score, 

To determine whether a foreign conviction is comparable to a 

Washington offense, the court engages in a two-step analysis. First, the 

court must compare the elements of the out-of-state offense with the 

elements of potentially comparable Washington crimes. Ford, 137 Wn.2d 

at 479 (citing State v. Morlex, 134 Wn.2d 588, 606, 952 P.2d 167 (1998)). 

If the elements of the foreign conviction are comparable to the elements of 

a Washington offense on their face, the foreign offense counts toward the 

offender score as if it were the comparable Washington offense, Inre 

Personal Restraint of Lavery, 154 Wn.2d 249, 255, 111 P.3d 837 (2005), 

If the elements of the prior offense are not comparable, or are broader than 

the pertinent crime in Washington, then the court may look to the facts 

admitted by the defendant or proved by indictment or trial to determine if 

the prior offenses are comparable, Id. at 256-57. 

As recent precedent from the United States Supreme Court makes 

clear, however, this inquiry must be limited to ensure it does not infringe 

4 If there is no clearly comparable offense under Washington law, or if 
the crime is one subject to exclusively federal jurisdiction, it is treated like a 
Class C felony. RCW 9.94A.525(3). 
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upon the Sixth Amendment right to a jury determination of the facts 

necessary to increase punislunent. Des camps v. United States,_ U.S. ·--' 

_ S.Ct _, _ L.Ed.2d _, 2013 WL 3064407, 7 (June 20, 2013). 5 Even 

during the "factual" analysis, the focus remains upon the elements, rather 

than the facts of the underlying crime; the analysis f1.mctions as a 

mechanism for comparing elements "when a statute lists multiple, 

alternative elements, and so effectively creates 'several different ... 

crimes."' Id. The goal is "to identify, from among several alternatives, 

the crime of conviction so that the court can compare it to the generic 

offense." I d. Any further inquiry risks contravening the Sixth 

Amendment right to a jury trial. I d. at 10 

While it may be necessary to look into the record of a 
foteign conviction to determine its comparability to a 
Washington offense, the elements of the charged crime 
must remain the cornerstone of the comparison. Facts or 
allegations contained in the record, if not directly related to 
the elements of the charged crime, may not have been 
sufficiently proven in the trial. 

Morley, 134 Wn.2d at 606. 

As this Comt explained in Lavery: 

Where the foreign statute is broader than Washington's, 
[an examination of the underlying facts] may not be 
possible because there may have been no incentive for the 

5 At the time of this writing, only pin citations to the Westlaw reporter 
were available. 
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accused to have attempted to prove that he did not commit 
the narrower offense, 

Lavery, 154 Wn.2d at 257 (citation omitted); compare Descamps, 2013 

WL 3064407 at 5 ("if the statute sweeps more broadly than the generic 

crime, a conviction under that law cannot count as an ACCA predicate, 

even if the defendant actually committed the offense in its generic form"). 

The concern is that substantive differences in the criminal law of 

foreign jurisdictions may result in the defendant being punished for 

conduct for which he may have had a legitimate defense in Washington. 

See Lavery, 154 Wn.2d at 258 ("Lavery had no motivation in the earlier 

conviction to pursue defenses that would have been available to him under 

the robbery stat·ute but were unavailable in the federal prosecution"). Such 

an outcome violates the Fourteenth Amendment guarantee of due process. 

See Lavery, 154 Wn.2d at 257. 

3. When it is raised, self~defense becomes an element of 
a substantive offense, the absence of which the State 
bears the burden of proving beyond a reasonable 
doubt. 

The right to selfwdefense in Washington has long-standing roots in 

our common-law jurispmdence, and is codified by statute, State v. 

McCullum, 98 Wn.2d 484,491,656 P.2d 1064 (1983); State v. Mem, 96 

Wash. 257,264, 164 P. 926 (1917); RCW 9A.16.020. The use, attempt, or 

offer to use force in Washington is lawful 
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[w]henever used by a patty about to be injured, or by 
another lawfully aiding him or her, in preventing or 
attempting to prevent an offense against his or her person, 
or a malicious trespass, or other malicious interference with 
real or personal property lawfully in his or her possession, 
in case the force is not more than is necessary. 

RCW 9A.16.020(3). 

The Legislature has also codified the right to commit homicide in 

self-defense: 

Homicide is ... justifiable when committed either: 

(1) In the lawful defense of the slayer, or his or her husband, 
wife, parent, child, brother, or sister, or of any other person 
in his or her presence or company, when there is reasonable 
ground to apprehend a design on the part of the person slain 
to commit a felony or to do some great personal injury to 
the slayer or to any such person, and there is imminent 
danger of such design being accomplished; or 

(2) In the actual resistance of an attempt to commit a felony 
upon the slayer, in his or her presence, or upon or in a 
dwelling, or other place of abode, in which he or she is. 

RCW 9A.16.050. 

"A self defense claim is 'predicated upon the l'ight of every citizen 

to reasonably defend himself against unwarranted attack.'" State v. Janes, 

121 Wn.2d 220, 237, 850 P.2d 495 (1993). Thus, in Washington, a killing 

done in self defense is a lawful act. McCullum, 98 Wn.2d at 492. This 

Court held in McCullum that changes to the criminal code that placed the 

self-defense component of a homicide charge in a separate section of the 
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statute6 did not alter the State's bmden with respect to the charge or its 

elements: 

By removing the words "unless it is excusable or 
justifiable" from the definition of homicide and including 
self~defense under the provisions ofRCW 9A.16, entitled 
"Defenses", the Legislature merely relieved the State of the 
time~consuming and U1U1ecessary task of alleging and 
proving negative propositions which may not be involved in 
each case. Once the issue of self~defense is properly raised, 
however, the absence of self~defense becomes another 
element of the offense which the State must prove beyond a 
reasonable doubt. 

Id. at 493~94. 

This Court fhrther explained, "Since self~defense is explicitly 

made a 'lawful' act under Washington law ... it negates the element of 

'unlawf·ulness' contained within Washington's statutory definition of 

criminal intent."' I d. at 495 (internal citations omitted). This Court held 

that because self-defense, when raised, is an element and an "essential 

ingredient of the crime charged," the State must prove that the defendant 

did not act in self~defense beyond a reasonable doubt. Id. at 496. 

This Court has not deviated from this mle. See State v. O'Hara, 

167 Wn.2d 91, 105,217 P.3d 756 (2008) (constitutional requirement that 

6 Under Washington's old criminal code, homicide was murder or 
manslaughter unless it was "excusable or justifiable." Laws of 1909, ch. 249, §§ 
140, 141, 143, pp. 930-31. With the adoption of a new criminal code in1975, 
the Legislature removed this language from the definition of homicide and 
instead included it in a separate section entitled "defenses." McCullum, 96 
Wn.2d at 491. 
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jury be instructed as to each element charged applies to self-defense); City 

ofBremerton v. Widell, 146 Wn.2d 561, 570, 51 P.3d 733 (2002) 

(reiterating that "self-defense is a statutory defense and, as such, once 

properly raised, the absence of self-defense becomes another element of 

the offense which the State must prove beyond a reasonable doubt"); State 

v. Allery, 101 Wn.2d 591, 595, 682 P.2d 312 (1984) (a claim that 

homicide was justifiable because done in self defense requires jury "to 

consider the conditions as they appeared to the slayer, taking into 

consideration all the facts and circumstances known to the slayer at the 

time and prior to the incident"); State v. Wamow, 88 Wn.2d 221, 234, 559 

P.2d 548 (1977) (same). 

4. Because self-defense is an element, and been use the 
law of self-defense in Texas at the time Jordan was 
convicted was fundamentally more restrictive than in 
Washington, Jordan's prior Texas conviction wns not 
comparable to a Washington offense and should have 
been excluded from his offender score. 

Notwithstanding this Court's explicit holdings in McCullum and 

subsequent decisions, the Court of Appeals held that the absence of self-

defense "is not a true 'element' of murder or manslaughter." Slip Op. at 4. 

The Court instead averred that "[r]eferences to the absence of self-defense 

as an element serve as shorthand tbr the principle that the State bears the 

burden to disprove the defense once properly raised." Id. The Court cited 
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McCullum as authority for this pronouncement, even though McCullum 

held precisely the opposite.7 McCullum, 98 Wn.2d at 493-94. 

As this Court in McCullum held, the significance of the 1975 

statutory changes was only that they relieved the State from the burden of 

pleading and proving the absence of self-defense in every case, even when 

it might not be an issue. Id. But it was clear from this Court's decision in 

that case and from subsequent decisions treating the issue, cited infra, that 

self-defense remains an element of the substantive offense, even if it 

appears in a different statute - much like attempt, conspiracy, or 

solicitation. See Chapter 9A.28 RCW. 

The implications from self~defense's unique role at common law 

and by statute as an element of a substantive charge are manifold. 

Because, when raised, self-defense is an element, the State must prove its 

absence beyond a reasonable doubt. McCulhnn, 98 Wn.2d at 493-94. An 

accused person is entitled to an inst11.1Ction on self~defense so long as there 

is some evidence, from any source, to support the defense. McCullum, 98 

Wn.2d at 488. In a homicide prosecution, the accused must show only 

that he feared "great personal injury" in order for his use of deadly force to 

7 In fact, the word "element" does not appear anywhere in the Sixth 
Amendment. It is just "shorthand" for 'facts that the state must prove to obtain a 
conviction.' See Alleyne v. United States, _U.S._,_ S.Ct. _, _ L.Ecl.2cl 
_, 2013 WL 2922116, 4 (June 17, 2013) ("Any fact that, by law, increases the 
penalty for a crime is an "element" that must be submitted to the jury and found 
beyond a reasonable doubt"). 
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be lawful. RCW 9A.16.050(1). A jury evaluating the reasonableness of a 

claim of self-defense considers not only the events immediately 

surrounding the killing, but also those known substantially before the 

killing. Allery, 101 Wn.2d at 595; Wamow, 88 Wn.2d at 234. And, in 

Washington, a person has no duty to retreat from an assault when he is in a 

place where he has a right to be, but may repel force with fOl"ce. State v. 

Redmond, 150 Wn.2d 489,493,78 P.3d 1001 (2003); Meyer, 96 Wash. at 

264. 

a. The right to self-defense in Texas when Jordan was 
convicted was substantially more restrictive than in 
Washington. 

In Texas, when Jordan was convicted ofvohmtarymanslaughter, 

the law of self-defense was different and considerably more restrictive 

than it is in Washington. His self-defense claim could only succeed if 

Jordan used deadly force because it appeared necessary to protect himself 

or a third person against anothel' pel'son' s use or attempted use of unlawful 

deadly force. CP 55. Texas law required Jordan to show that a reasonable 

person in his situation would not have retreated. Tex. Penal Code Ann. § 

9.32 (Vernon1974 and Vernon Supp. 1991);8 Broussard v. State, 809 

8 Tex. Penal Code Ann. § 9.32 (1991) provided, in pertinent part: 

A person is justified in using deadly force against another: 
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S.W. 2d 556, 558 (1991); CP 55. To obtain an instruction on self~defense, 

Jordan had to present affitmative proof that he acted in self~defense. 

Saxton v. State, 804 S.W.2d 910, 913~14 (Tex. 1991). And the legitimacy 

of a claim of self~defense or defense of others in Texas was restricted to 

the circumstances immediately surrounding the use of force. Nance v. 

State, 807 S.W. 855, 863 (Tex. 1991) (holding that woman was barred 

from raising a claim of defense of others where she attempted to rescue 

her son from her ex~husband, who she believed had sexually assaulted het 

son, had physically abused and raped her, and who she believed was 

stalking her with a loaded gun); compare with Allery, 101 Wn.2d at 594~ 

95. The Texas jury deciding the charge of voluntary manslaughter against 

Jordan was instructed consistent with these limitations.9 

b. The differences between the law of self~defense in Texas 
and in Washington grevented the prior conviction from 
being comparable to any crime in Washington. 

The goal of the comparability analysis under the SRA is "to ensure 

that defendants with prior convictions are treated similarly, regardless of 

(2) if a reasonable person in the actor's situation would not have 
retreated; and 
(3) when and to the degree he reasonably believes the deadly 
force is immediately necessary: 
(A) to protect himself against the other's use or attempted use of 
unlawful deadly force. 

9 A copy of pertinent instructions issued to Jordan's Texas jury is 
attached to this brief. 
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where those convictions occurred.H Morley, 134 Wn.2d at 602. This 

concern- that similarly situated defendants be treated alike with regard to 

punishment for prior conduct- goes hand~in-hand with the strong interest 

in ensuring punishment is based upon reliable information, and is rooted in 

due process. Hunley, 175 Wn.2d at 910, 915; Ford, 147 Wn.2d at 481-

92.10 

i. The crime was not legal~y comparable to any crime in 
Washington. 

Here, the elements of Jordan's Texas prosecution for vohmtary 

manslaughter necessarily included the element that his use of deadly force 

was not justifiable, as the same conduct if prosecuted in Washington 

would have included this element. McCullum, 98 Wn.2d at 493-94. As 

shown, the statutory definition of self~defense in Texas would have 

permitted Jordan to be convicted if the jury found he had a duty to retreat. 

He also could have been convicted if the jury found that he had not 

produced enough evidence to show he was acting in self-defense, or if the 

jury had concluded that the victim had threatened not deadly force, but 

10 The Court of Appeals believed that "[c]omparison of out-of-state 
offenses in calculating an offender score ... is a statutory mandate, not a 
constitutional one." Slip Op. 4. This misses the point and, more importantly, 
f1.mdamentally mistakes this Comt's precedent. In light ofDescamu§ and 
Alle.YJ.~, it also rests on a flawed premise. As this Court reemphasized in 
Hunley, the right to a valid sentence is grounded in due process, Hunley, 175 
Wn.2d at 910, 915. 
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great personal injm·y. In Texas, therefore, Jordan could have been 

convicted based on a broader range of conduct than would have been 

possible in Washington. 

ii. Because theforeign offense is broader than any 
potentially comparable Washington crime, no factual 
analysis is possible. 

The substantial and substantive differences between the law of 

self~defense in Texas and Washington compel the conclusion that the 

Texas offense of voluntary manslaughter is broader than any potentially 

comparable Washington crime. Thus, any further effort to determine 

whether Jordan's conduct would have resulted in conviction if he had been 

tried in Washington violates due process and the Sixth Amendment right 

to a jury trial. Compare DescamR§, 2013 WL 3064407 at 5, 711 (if foreign 

statute sweeps more broadly than generic offense, "a conviction under that 

law cannot count as an ACCA predicate, even if the defendant actually 

committed the offense in its generic form"); Lavery, 154 Wn.2d at 258 

("Where the statutory elements of a foreign conviction are broader than 

those under a similar Washington statute, the foreign conviction catmot 

tmly be said to be comparable"). 

11 As discussed infra, constitutional limitations preclude courts from 
engaging in an extensive factual analysis to determine whether the defendant's 
conduct would have constituted a crime in Washington. Descamps, ~ 2013 WL 
3064407 at 5-10; Morley, 134 Wn.2d at 606. 
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Because the Texas offense criminalized a broader range of conduct 

than any potentially comparable Washington offense, similar to Lavery, 

Jordan had "no incentive ... to prove that he did not commit the nanower 

offense."12 This Court should conclude that the inclusion of the Texas 

conviction for voluntary manslaughter in Jordan's SRA offender score 

resulted in Jordan being punished for conduct that may not have resulted 

in conviction in Washington. The resulting sentence violated due process. 

12 It is of coUl'se possible that Jordan did prove that he committed the 
narrower offense, but the Texas jury could not have acquitted him on this basis. 
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E. CONCLUSION 

The absence of self-defense in Washington, when raised, is an 

element of a criminal charge that the State must disprove beyond a 

reasonable doubt. This Court should hold that in appropriate cases, self-

defense is properly considered in a comparison of the elements of out-of-

state convictions with potentially comparable Washington offenses. Here, 

fundamental differences between the law of self-defense in Texas and 

Washington permitted Jordan to be convicted in Texas based on conduct 

that may not have resulted in conviction in Washington. This Court 

should hold that Jordan's prior Texas conviction for voluntary 

manslaughter was thus not comparable to any Washington crime, and that 

the use of the crime to elevate his SRA o:f1'ender score violated due 

process. 

DATED this Z1/fi day of June, 2013. 

ILK (WSBA 28250) 
Law Office of Michael Iaria, PLLC 

Washington Appellate Project (91052) 
Attorneys for Petitioner 
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~nU::m@ 
IN THE 27TH JUPIC!AL DISTRICT COtJR.T ; A o~et.ocx fl.. M" ... 

LIMESTONE COUNTY~ TEXAS till 2 6. 92 
NO. J--J.95-A '?~M~~ 

t)!$1', !.11.~~ w: 
!N t.l1HE MA'l1TER OJ? ERICK DE SHUN JORDAN 

PHOTOCOPY 

This case is submitted to you by asking questions about the 
facts, which you must decide from the evidence you have hea~d in 
this trial. Y.ou are the sole judges of the credibility of the 
witnesses and the weight to be given their testimony, but in 
matters of law, you must be gove~ned by the instructions of the 
Court in this charge. !n discharging your responsibility on this 
jury, you will observe all the instructions which have previously 
been given you. I shall now give you additional instructions 
which you should carefully ~nd strictly follow during your 
deliberations. 

' 
1. Do not let bias, prejudice or sympathy play any part. in' 

your delibe~atious. 

2. !n arriving a·t your answers, oonside:t: ·only the evidence 
introduced here under oath and such exhibits, if any, as have been 
int.t~oduoed for your consid.erat:l.on under the rulin~n~ o:f the Court: 
that is, what you hav~ 'seen and heard in this 9ourtroom, together 
with the law as given by the Court. In your deliberat~~ns, you 
will not consider or discuss anything that is not repres~nted by 
the evidence in this case. 

3. You must not decide who you think should win, and then 
try to answer the questions accordingly. Simply .answer the 
qU$stions, and do not discuss or concern yourselves with the 
effect of your answer~. 

4. You are instructed that your verdict in this oaae must 
be a unanimous vote. 

These inst~uotions are given you beoause your conduot is 
subjeat to review the same as tbat of the witnesses, parti•s, 
attorltey.s and the judge. If it should be found that you have 
disregarded anl of these instructions it will be jury misoonduot 
and. it may requil:e another tr:f.a:l by anotheL" jtu:y; then all of ou:r: 
time will have been wasted. 

or any othe.t:" juror, who obse.rves a 
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violation o£ thecourt's instructions shall immediately warn the 
one who is violating ·t.h.e same and caution the juror not to do so 
again. 

When words a1.·e used in the qu.estions in a sense which varies 
from the meaning oommonl y undet:stood., you wiJ.l be given in this 
charge a propel~ legal def:i.nition, ~·hioh you are bound to aooept in 
place of any other. de'fin.i t.ion or meaning. 

' 
You ~re instructed that a child has engaged in delinquent 

condu.ot under the laws of the State of Tell:as if a minor ten year..s 
of age or older and tmder the age of seventeen years violates any 
pena 1 law of this state of the grade of felony or misdemeanot· 
punishable by oonfitl.sment in jai 1. However, such an offetlse when 
aornmitted by a juvenile is delinquent conduct. 

The juvenile respondent, Erick QeBhun Jordan, stands ohar;ed 
wi.th the offense of murder, alleged to have been committed 'on ot 
about the 26th day of July, 1992. To this charge the juvenile 
r'espondent. has entered a genel."S.l denial by saying, "Nat True." 

' 
You are now instructed in the law applicable to t4is ease as 

follows: 

our law p:t-ov:l.des i:hat a person commits rm.u:der if he 
intentionally or knowingly causes the death ot an individual~ 

1~ person. oommi ts the offense of voluntary mans 1 aughter if he 
intentionally or knowingly causes the death of an individual, 
e:&oept that he causes t:he death under the immediate influence of 
sudd'$n passion arising from an adequate oau~e. 

nsu:omtN .l?ASSlON 91 means passion directly csaused by and arising 
aut of provocation by the individual killed a~ another acting with 
tha parson killed, which passion arises at the time of the offense 
and is not solely the result of former provocation. 

"ADEQUATE CAOSE11 means oaus,e that wo,uld commonly produce a 
degree of ange.r, raga 1 x:esentment, or terror in a pe·rson of 
o~dinary temper, sufficient to render the mind incapable o£ aool 
reflection. . 

"DEADLY WEAJ?ON'1 means a ,firearm or anything manifestly 
designed, made, or adapted for·the purpose of inflioting death or 
~erious bodily injury; or anything that in the man~e~ of its use 
or intended use is aapahle of causing death or serious bodily 
injtu.::y. 

":BODILY INJORY" means physical »ain, illness, or any 
impai~ent of physical condition. 

"SERIOUS. BODI'LY INJURY" means bodily injury that. oreat.es a 
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substantial risk of death or that causes death, serious pet~anent 
disfigu~ement, or protracted loss or im~airment of the function of 
any bodily member or organ. 

A pe;n:ron acts intentionally,· or w·ith intent, with respect to 
the nature of hia aonduot or to a result of his aonduot when it is 
his conscious objective or desire to engage in the conduct or 
cause t.he result. · . 

11. pe:r::so11. acts knowingly, or w1.t.h knowledge, with respect to 
the nature of his conduct or to circumstances surrounding his 
conduct when he is aware of the nature o£ his aondriot or that the 
oircumstanoes exist. A persolt acts knowing-ly, or with knowl @dge, 
with respect to the result of his conduct when he is aware that 
his oondudt is reasonably certain to cause the result. 

You a~e instructed that you may consider all relevant facts 
and Cliroumstances surrounding the deat.hf if any, and the J?l.:'evious 
relationship existing between the accused and the deceased, 
togethel.:' with all relevant facts and airoumstanaes going to'~how 
the oondi t:i.on of the mind of .the accused at the time of tb:e 
offense, if a:ny. 

Now, if you find from the evidence beyond a reasonable doubt 
that on or about the 26th day of July, 1992, in Limestone County,. 
Texas, the juvenile respondent,. Erio1~: , l)eshun , Jordan, did 
i11tentiona·lly 0:4 knowingly cause 'the d'eath of an indiv:i.dual ,· Juan 
Gillespie, by shooting him with a deadly weapon; to~wit: a pistol, 
and that the juvenile respondent, in so ~oting, was not acting 
under the immediate in£ 1 uenoe of suddan passion ar:l . .sing· fr.om an 
adequate cause, than you will find that the juvenile reapondent 
did eng·age in delinquEi:l!nt condu.ot hy ccnwnitting . the of.fense of: 
murdal~·. 

Unless you so find from the evidence beyond a reasonable 
doubt, or if you have a reasonable doubt thereof, you wilL acquit 
the juvenile respondent of having engaged in delinquent oonduot .by 
committing murder'and answer Question No. l "We do not", and next 
consider whether tha juvenile respondent engaged in delinquent 
conduct by oommi tting the offe11se of voluntary mallS laughter. · 

Now, if you find from the evidence beyond a rea.s ol'l.abl e doubt 
that on or about the 26th day of July,, 1992, in Limeston$ County, 
Texas r the juvenile reap011dent, Eriok · Deshun Jordan, did 
intentionally or knowingly cause the death an individual, Juan 
Gillespie, by shooting him with a deadly weapon; to-wit: a pistolr 
but you further find and believe fr.om the faat.s and oircumstan<:Jes 
in the oase that the juvenile respondent, in killing the deceased, 
if he did, acted under the immediate infl ueno·e of sudden ·passion 
arising from an adequa't:.e oause, or if you have a reasonable doubt 
·as to whether he so ·aoted under the immediate influence of a 
su~den passion arising from an adequate oause, then you will find 
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tha·t the juvenile respondent did engage in delinquent conduct by 
committing the offe~se of voluntary manslaughter. 

Unless you so find from the evidence beyond a reasonable 
doubt, o~ if you have a reasonable doubt thereof, you will acquit 
the juvenile respondent of having engaged in delinquent conduct by 
aommitting voluntary manslaughter and answer Question No. 2 "We do 
not." . 

!f y~u find f~om the evidence beyond a reasonable doubt that 
the juvenile respondent engaged in delinquent aonduat by 
comtnitting either mUl"der or voluntary ma.nslau'ghter, but you have a 
t:easonabl e doubt as to whi oh of said offenses he cormni t ted, then 
you must resolve that doubt in the juvenile respondent's favor and 
find that he oomm:l t ted \:he 1 es.ser offense of voluntary 

.manslaughter. 

· x'f: you have a x·eas cmabl e doubt as to \llhether the juven.U e 
respondent engag'ed in delil'l.q;uent oonduot by corrunitting -any off.ense 
defined in this charge, then you· will aoquit the juvenile 
r-e..sponden t and answer the ques tiol.ts herEdl1afte:r: set forth "We ... lito 
not.." 

You are ~nstruct.ed that under our law a person is justified 
in using for~e or deadly force against another to protect a third 
peu.~son if r Ulide.r the ci .. roumstancas as he :t.~ea.sonably bet'ieves them 
to be, ~~uoh person would be justifiad'in using force or deadly 
force to protect himself against the unlawful foroe or deadly 
fotoe of another which he reasonably believes to be threatening 
the third person he se~ks to protect, and he reasonably believes 
that his intervention i$ immediat'ely necessa,r:y to protect the 
third person. 

It is appropriate, therefore, that the oourt instruct you 
first on the law of self defense befor~ instructing you on the 
ridht of a person to defend a third person. 

A person is justified in us~ng force to protect himself 
against another when and to the degr,ee he reasOllably believes the 
force is immediately necessary to protect himself against the 
other 1 s use or attempted use of unlawful force. A person is 
justified in using deadly force against another if be would be 
justified in using foroe against the other in the first place, as 
above set out, and ~hen and to the degree he reasonably believes 
the deadly force is immediately necessary to protect himself· 

· .against the other's use or attempted use of unlawful deadly fol.."oe 
and if a person in his situation would not have retreated. 

l3:y the tetm "REASONABLE BELIEF" as . herein used is meant a 
belief that would be held by an ordinary and prudent person in the 
same ciroumstanoes as the juvenile. r:espondent. 
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Ey the term '':OEADtY FORCE" 
known by the pe~san using it be 
or intended use is capable 
injury. 

is meant force that :l.s intended or 
causa, or in the mann~r of its u.se 
of causing death o~ serious bodily 

When a person .:i.s attacked with unlawful d~adly force, or he 
reaso11.ably believe£'3 he is under attack or attempted attaok w:l.th 
unlawful deadly foroe, and there is created in th~ mind of such 
person a. reasonable expectation or fear 6f death or serious bodily 
injury, then the law e~auses or justifies such person in resorting 
to deadly foroe by any means at hi~ aommat1d to the degree that he 
raaso~~abl y bel:i.eves immediately necessary, viewed from his 
standpoint at th~ time, to prciteat himself from such attack or 
attempted attack, as a person has a right to defend his life and 
perion from apparent danger as fully and to the same extent as ha 
would had the danger been real, provided that he 'acted upon a 
teascnable apprehension of danger, .as it appeated to him from his 
standP.o:l.nt at the time 1 a.nd that. he reasonabl;y believed such 
d$adly forcer wa..s immediately neaessal:'y to protect himael f as:;ainst 
the other person's use or attempted use of unlawful deadly forde . . 

So it is, in the aase of a person acting against another in 
defense of a third person, it is not neoe•sary that the~a he 
actual danger to suah third person, as a person acting in hi• 
defense would have the right to' defend him f.torn appa:tent danr;;r~r a.s 
fully and tg the s-ame ex'he·nt at~ he wo\\ld have were the datl-ger 
real,.. p:r:ovid'e)d, he aoted upon a reasonal:d e apprehension of dange:~.~ 
to suoh third person, as it appeated to him from hia standpoint at 
the time, and that he reasonably believed such deadly force by his 
:lllterventio~'l 011. behalf of such third person' was hut~ed.iatsly 
nedessary to p~oteot such person from anothe~ 1 s use or attemRted. 
u·se of 'Unlawful. dead.l y force, and provided it reaaonahl y apJ?EHll.red 
to suoh person acting, as seen fl:om his v:tewpoin.·t ,alone, that a 
reasonable person in the situation.of the person being defended 
would not have ~etreated to avoid using deadly force iri his own 

.. · defense. 

You are inst~uoted that it is your duty to consider'evidenae 
of all the relevant facts and oiroumstanaes sur2:ounding the 
alleged killing and the previous 'relationship existing' between the 
deceased and the accused, and in considering all the foregoing, 
rou should place yourselves in juvenile respondent's position and 
view the cit.·oumstances from his standpoint alone at the time in 
question. 

By the tarm "REASONABLE PERSON," , applied. to dna in the 
situation of a third party being defended/ is meant an ordinary 
and·prudent person in the same oira~stano~s as such third party. 

. ·Now~ if you find from the evidence beyond a reasonable doubt 
that the juvenile respondent, . Erick DeS~httn Jordan, did. ldll Juan 
Qillespie by .shooting him with a firearm; to-wit: a pistolr ~s 
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all Elg'eld 1 but ;?0\l further find from the &Vidence 1 Or ,YOU have a 
reason~h1a doubt thareo~, that, viewed from the standpoint of the 
juvenile respondent at the time, from the words or oonduot, or 
both of Juan Gillespie, it re~sonably appeared to . the juvenile 
respondent that him life or the life or person of Michael Williams 
was in danger and there was created in juvenile respondent's mind 
a reasonable e~pectation or fear of his or Michael Williams's 
death or serious bodily injury from the use of ·unlawful deadly 
force at the hands o~ Juan Gillespie and that juvenile respondent 
reasonably believed that under the circumsta~o~s then e~istin~, a 
reasonable person in his or Michael Williams's situati6n would not 
have retreated before using deadly for~e in his own defense, and 
that the juvenile respondent, acting under such apprehension and 
reasonably believing .that the use of deadly fo~oe, by his 
intervention, on h:i.s part was immediately necessary to protect 
himself or .Michael Williams against Juan Gillespie's use or 
attempted use of unlawful deadly foraa, and that he, therefore, 
shot Juan Gillaspie, then you will find the juvenile respondent 
did not engage in delinr.;ruent conduct; or if you have a reasonabl'e 
doubt as to whether the juvenile respondent was acting in defense 
of himself or Midhael Williams on said occasion under suah 
fo~egoing circumstances, then you should give the juveni1e 
respondent the benefit of that doubt and acquit him by answering 
the Questions hereina:Ete:t:' set forth "We do not. '1 

An accomplice, as the te:t;"m ·is hel·eina.fter usedt means any 
person oorul.eoted ,.1 ·with the ct"ini'e ohar·ged 1 as a party that:eto, an:a.·· 
includes all 'pel.~s ons who a:r.e conne,sted wi ~h the c:time, as such 
p~rties, by unlawful act or omis~ion on their ~art transpiring 
ei thel:" .befc>re or dul:'il'lg the time of the oo'ffil.il.ission of the offense. 
A petsori is criminally responsible as a party to an offense if the 
offense is committed by his own conduct, by the conduct of another 
for whioh he is criminally responsible or by bath. Mere presence 
alone will not constitute one a party to an offense. 

A person is criminally t:asponsible for an offense committed 
by the aonduot of another if, acting with intent to ~rornote or 
assist the comn\ission of the offense, he solicits, encourages, 
cli.rects, or aids or attempts to aid the other pel.~son to commit the 
off.et1.s e. The term n oonduot" means cU'l.Y act or omission and its 
accompanying mental state. 

The witnesses, Elliott Mitchell and ~drick Hervey, are 
aocom~lices, if any offense w~s 09mmitted, and you cannot find 
that the, juvenile re.spondent engaged in delinquent oonduot ·upon 
thei:r: testimony' t%111 ess you first believ~ that their testimony is 
true and .rohows tba t the juven:i.1 e respondent haa engaged in 
deliltquent conduct, and then you oa.nnot find that the juvenile 
~espondent engaged in delinquent oonduot upon said testimony 
U}ll ass you further believe that there is other evidence in the 
oase, outside of the evidence of the said Elliott Mitohell and 
E:d.:r.iok Hervey. tending to aonnect the :j,uvenil e respondent with the 
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offense oommitted, if you. find .. that an offense was aommitted, and 
the corroboration · is not sufficient if it merely shows the 
cort~m.i.ssion of the offense, but :i.t must tend to oonneot the 
juvenile 2:espondent N'i tn its oammission, and thett from all of the 
evidence you must believe beyond a reasonable doubt that the 
juvenile respondent has engaged in delinquent oonduat. 

Now, bearing in mind the foregoing definitions and 
instructions, you will answer the following Questions. 

Question No. 1 

Do you find from the evidence beyond a reasonable doubt that 
on or about the 26th day of July, 1992, in Limestone County/ 
Texas, the juvenile respondent, Erick Deshun Jordan, did engage in 
delinquent, oonduat by intentionally or kriowingly causing the death 
of an individual., .:.rua11. c.H 11 espie, by shooting him with a deadly 
weapon; to~wit: a pistolr and that the. juvenile respondent, in so 
acting, was not acting under the immediate influence of sudden 
passion arising from an adequate·oaus$? 

' . 
Answer "We do" or "We do not,!! 

Ansvnu~: ~ \h.l (!., d 1J . t1 Q.± .. 
X f you h!:!ve answered Question· No. l "We clo not" 1 then 

consi~er Question No. 2. If you have answered Question No. l "We 
do", then you must a11.swer Question No. 2 H\i?e do not." 

Question .No. 2 

Do you find from the evidence beyond a reasonable doubt that 
on or about the 2Gth day o;e .:July, 1992, in. Limestone County, 
Texas, the juvenile res};l01.1.den. t, mrick Pesh\m Jordan, did. engage in 
delinquent conduct by intentionally or knowingly aau~ing the death 
of an individual, Juan· G!llespie, by. shooting him with a deadly 
weapon; to-wit: a pistol, and that in so acting he was acting 
uncle~ the immediate influence of sudden passion arising from an 
acle~uate cause? 

2\newer "?!a do" or "?!d~ not. " 

~nswer ~ _ _jfj) ~ 0. . .... . .. ,..,._. 

~au are instructed· that a petition alleging delinquent 
oonduct and a grand jury' c~~tification the~eof. is the means 
whe~eby a juvenile respondent is brought to trial. It is not 
evidence that the juveni 1 e respondent engaged in P.el·ing;uent 

·conduct or oommitted the offense alleged, nor ¢an it be considered 
h.Y. you in passill9' upon the questions of whether the juvenile 
respondent engaged in delinquent conduct. 
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The hurdr!iln of proof rests u)?on the st.m.t.a throughout the tria.l 
and never shifts to the juvenile respondent. The juvenile 
res;I?cmdent is presumed · to be innooent until the state proves 
beyorld a t:e.asonabl e doubt each element of an '.offens.e. The fact 
that the juvenile respondent has'heen detained o~ charged with the 
offense gives rise to no inferen~e that he engaged in delinquent 
conduct. ~he law does not re~uire a juvenile respondent to prove 
he did not engage in delinquent ~onduat or produce anr.evidenae at 
all. The presumption of innoaenae alone is sufficient to aaquit 
the juvenile respondent unless the jurors are s~tisfied peyond a 
reasonable .doubt that the juvenile respondent engaged in 
delinquent ocnduat after careful and impartial aon~tderation of 
all the evidence in the case. · · 

~he prosecution has the burden of proving th~ juvenile 
respondent engaged in delinquent aonduot and it must do so by 
proving each and every element of the offense charged beyond a 
,reasonable d·ouht and if it fails to do sot you must ac~uit the 
juvenile respondent by answering. the questions hereinafter set 
fo.tth "We clo not," 

xt is not required that the prosecution prove that the 
' juvenile respondent engaged in delinquent oonduot beyond all 

possible doubt; it is required that the p~oseoution's proof 
e"al u.des all '.'reasot1.a.bl e doubt" concerning the juveni l.e 
respondent's having engaged in delinquent oonduat. 

~"t \ 1' 

A "~:easonable doubt" :l,s a doubt based on r:eason a.nd common 
sense after a careful and impartial consideration of all the 
evidence in the oase. It is the kind of doubt that would make a 
r.easonabl e ,Ptill."son he::~i tate to act :i.n the rno,13t importar.1t of his own 
affairs. 

Proof beyond a reasonable doubt, therefore, must be proof of 
such a convincing oharaoter that you would be willin; to rely and 
a~t upon it without hesitation in the most important of your own 
affairs. 

In,the event you have a reasonable doubt as to the juvenile 
respondent's having engaged in delinquent conduct after 
considering all the evideno~ before you~ and these instructions, 
you will aaquit the juvenil~ respondent by answering the questions 
hereinafter aet forth nwe ·do not." ., 

You are the exclusive judgea 
credibility of the witnesses and the 
testimony, but the law you shall 
instructions, and you must be governed 

of. the facta proved, of the 
weight to he given their 
reoeive in these written 
thereby. 

After you retire to the jury room, you should s~lect one of 
your members as your Presiding Juror. The first thing the 
presiding ju~or will do is to have this oharga read aloud and then 
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you will deliberate u~on your answers to the ~uestions asked .. 

It is the duty of the presiding juror: 

1. To preside during your deliberations; 
2. 

orderly 
ohat~<;;~e; 

To see that your delibetations are conducted in an 
manner and in aacordance with the instructions in this 

3. To write out and 
oonoerning the oase which you 
judge; 

' hand the bailiff any oornmurridat1.on 
desire to have delivered to the 

4. Wo vote on the questions; and, 
5. To write your answers to the questions in the spaces 

provided. 
' 

As to the manner of deliheration 1 you are further instructed 
as follows: 

1. 
thereto.· 

rn order to return verdict, each juror must agree 

2. Jurors have a duty to consult with otie another to 
d.el.:l.berate with a view to reaching an a9reement 1 if it can be done 
without violenoa to indiVidual judgment. 

3. Each juror fuust decide the oase for him~elf, but only 
after an impartial consideration of the evidence with his fellow 
.jttb:Jt."S • ' 

4. In th~ oourse of de.liberations, a ju,,;or; shoulQ. not 
hesitate to r~-examine his awn views .and change his opinion if 
convinced it is erroneous. , 

5. No juror should surrender his honest conviction as to 
the weight or effect of the evi4enoe solely because of the opinion 
of his fellow jurors, or for the mere purpose of returning a 
verdict. 

After you have retired to consider your verdict, no one has 
any authority to communicate wi~h ~ou a~oept the ·b~iliff of this 
Court. You shauld not discuss the case w~th anyone, not even 
·Hi th other rnember·s of the jury, unless all of you a.re present and 
assembled in the jury room. Should anyone attempt tc talk to you 
about the oase·before · th~ verdict is return~d, whether at the 
courthouse, at your home, or elsewhere, inform the judge of auoh 
fac't im.xnedia:tely. 

When you have answered a.ll of the foregQing questions which 
you are required to answer under the instructions of che judge; 
when your presiding juror has placed your answers in the spaces 
ptovided; and when the following certificate has been signed in 
accordance with the instruot~ona in this charge, you will advise 
the bailiff at the door of the jury room that you have reaohed a 
verdict, and when directed to do so, you will ~eturn into court 
with your verdict. 
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SAM BOURNIAS, Judge Presiding 

.r ....jlo>l • 
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IN THE.87TH JUDICIAL D!STR!OT COURT 

w!M~?TONE COUNTY, TEY~S 

NO. J-195-A 

IN TR8 MATT~R 0~ ERICK PESHUN JORD~N 

.We, the jdry, have answered the above and foregoing 
questions as herein indicated, and herewith return same into 
oourt as our verdict .. 

) 
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