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L INTRODUCTION

Plaintiffs-Petitioners Leo and Patricia Macias (“Plaintiff”) file
this pointed response to the brief submitted by amici curiae Coalition
for Litigation Justice, Inc., et al. (collectively the “Coalition”). The
Coalition exhibits no understanding of Mr. Macias, whose job it was
to sift through dirty respiratots, remove their dust-clogged filters, and
clean the respiratots so they could be re-used, who had no idea he was
exposing himself to danger by doing so, and who is now dead because
of it. The Coalition has “cut and pasted” from articles’ by its own
lawyets in the same formulaic manner it has done dozens of times
~ around the country, irrespective of the plaintiff or his plight. Every

plaintiff is trying to open the floodgates; every plaintiff is a threat to

!As exaniples of the Coalition’s penchant for citing itself, on page 19 it
cites an article entitled Respirators to the Rescue: Why Tort Law Should
Encourage, Not Deter, the Manufacture of Products that Make Us Safer, 33
Am, J. Trial Advoe. 13 (2010). Although it identifies the author as “Victor
Schwartz et al.,” the unidentified “ef al.” is the Coalition’s lawyer here,
Cary Silverman, Mr, Silverman has simply copied verbatim portions of his
article into the Coalition’s brief. Compare id., 33 Am. J, Trial Advoc. at
44-45 & 50-53 with Coalition Brief at 15 & 17-20. The Coalition relies on
another article but fails to disclose that the Coalition was involved in
preparing it. See James Henderson, Jr., Sellers of Safe Products Should Not
Be Required to Rescue Users from Risks Presented by Other, More
Dangerous Products, 37 Sw. U, L. Rev, 595, 622 n. al (2008), cited in
Coalition Briefat 2 & 11-12. See also id. at 1, 5 & 18-19 (citing articles by
Charles Bates, Charles Mullin, Mark Behrens and Paul Riehle, all paid
representatives of the insurance industry or asbestos defense bar).
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the American economy, and so it doesn’t matter how the Respirator
Manufacturers harmed Mr, Macias through inadequate warnings
about how to safely clean their respirators and replace their filter

cartridges filled with asbestos dust,

I ARGUMENT

A.  The Respirator Manufacturers Have a Duty to Warn
About the Products They Manufacture.

The Coalition admits that because of their safety purpose,
respirators are different from other products. See Coalition Brief at 16
(admitting that respirators are different because they are “designed . . .
to guard against the harmful effects of prolonged exposure to aitborne
contaminants™). The Coalition also admits that this distinction “is
significant from both a legal and public policy standpoint.” Jd. Yet
despite these admissions, the Coalition is oblivious to their
significance here. Mr. Macias had the job of sifting through used
respirators whose filters were clogged with asbestos dust. He
removed the dirty filters, cleaned the respirators, and then placed a
new filter in the cleaned respirator so the respirators could be re-used.
Because the respirators were designed to collect and concentrate
airborne contaminants and to be re-used, the Respirator Manufacturers
had a duty to warn about how to safely clean and handle the
respirators and replace the dirty filters so their products could be re-

used.



The Coalition admits that imposing a duty to warn is
appropriate when ‘“’the [defendant’s own] product . .. in some sense
of the word, create[s] the risk.”” Coalition Brief at 11 (eiting James
Henderson, Jr. & Aaron Twerski, Doctrinal Collapse in Products
Liability: the Empty Shell of Failure to Warn, 65 N.Y.U. L. Rev. 265,
284 (1990)). That is precisely the circumstance that the Court faces
here: the respirators did create the risk by collecting low-levels of
ambient asbestos dust and concentrating it on the respirators and in
the clogged filters that Mr. Macias handled on a daily basis when he
cleaned the dirty respirators and replaced the dirty filters so the
product could be re-used, as designed.

The respirators themselves, through their form and function,
created the danger that killed Mr. Macias. That the asbestos dust
collected in the respirators derived from a product originally created
as part of another manufacturing process as opposed to a naturally-
occurring contaminant was purely happenstance.2 Yet the Coalition
seizes on this arbitrary difference to relieve the Respirator
Manufacturers of their duty to warn about the safe use, cleaning and
re-use of their respirators.

The Respirator Manufacturers don’t need to become experts on

other products, as wrongly suggested by the Coalition, See Coalition

2 See, e.g., http://www.epa.gov/region8/superfund/libby/askepa html
(describing EPA Superfund site and remediation to address health problems
caused by exposure to naturally-occurting asbestos in vermiculite mines in
Libby, Montana).




Briefat 12. They need to be experts on their own respirators and
filters, what they do and how they perform, and how they can be
safely re-used as designed.

B. The Coalition’s Rhetoric Is Irresponsible.

Citing a statement made by a judge in multi-district products
liability litigation that involved over 10,000 plaintiffs who alleged
inchoate injury caused by silica exposure, the Coalition suggests that
Mr., Macias’ claim against the Respirator Manufacturers was
“manufactured for money.” Coalition Brief at 16 (citing In re Silica
Prods. Liab. Litig., 398 F. Supp. 2d 563, 635 (S.D. Tex. 2005)). Mr.
Macias is dead. His injuries were not inchoate. And he died because
no one warned him that he needed to wear a respirator himself when
sifting through dirty respirators, pulling off asbestos-clogged filters,
cleaning the respirators and placing a new filter in each mask. The
legal system is well-equipped to identify and dispose of claims that
fail based on inadequate proof. Such cases fail because courts pay
attention to the facts of each case in precisely the way the Coalition

does not.



C.  The Court Should Ignore the Coalition’s Baseless
Appeal to Economic Jingoism,

Finally, the Coalition claims that requiring the Respirator
Manufacturers to provide adequate warnings about the safe
replacement of their filters and cleaning of their respirators for re-use
would cause U.S, respirator manufacturers to flee the country and
harm the public by reducing the supply of respirators. See Coalition
Brief at 19-20. This argument is malarkey.

If most respirators are now manufactured in China, Mexico,
and other cheap labor markets, as the Coalition suggests, it is becaqse
respirator manufacturers chose to move their plants to places where
the cost of labor and production was lower, not because they were
worried they might have a duty to explain to users of their products
how to safely clean and prepare them for re-use. Acknowledging such
a duty adds almost nothing to the cost of the product. Indeed, one of
the Respirator Manufacturers here, North Safety, warned that
“‘veplacement of air-purifying elements must be done in a safe area
containing uncontaminated, breathable air.’” CP 533 (emphasis
added). The Court should compare the cost of an adequate warning

(practically nothing) with the cost to society of erasing a duty by
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- safety product manufacturers to warn how to avoid the hazérd against
which their products were designed to protect.
111, CONCLUSION
The Coalition’s overbroad arguments simply underscore the
wisdom of requiring the Respirator Manufacturers to warn about the
dangers created by their own products.
DATED this 7th day of October, 2011.
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