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The Department of Revenue; (the Department) submits this brief in
response to the amici curiae briefs submitted on behalf of Association of
Washington Business (AWB), Council on State Taxation (COST), Dot
Foods? Inc,, and Institute for Professionals in Taxation (IPT).

L. INTRODUCTION

Among the most basic propositions of logic is that a false premise
leads to an incorrect conclusion, Based upon four false premises, the
amici contend that the legislature’s 2009 amendment to RCW 82.04.433
violated Tesoro’s right to due process. First, they contend that before
2009, RCW 82.04.,433 provided taxpayers with a deduction from business
and occupation (B&O) tax applicable to the manufacture of marine bunker
fuel for amounts derived from the selling of bunker fuel, To the contrary,
the Department’s supplemental brief demonstrated, at pages 6-12, that
from its inception, RCW 82.04.433 has authorized taxpayers to deduct the
amounts derived from sales of bunker fuel from its B&O tax liability for
the activity of selling bunker fuel, but the statute provided no deduction
from a taxpayer’s B&O tax liability for the activity of manufacturing
bunker fuel for the amouﬁts derived from the sale of such fuel.

| In their second false premise, amici argue for an arbitrary time
limit on the duration of retroactivity of a statute, This Court has already

expressly rejected the notion of an arbitrary time limit on retroactive tax



legislation. W.R. Grace & Co. v. Dep’t of Revenue, 137 Wn.2d 580, 600,
973 P.2d 10i1 (1999).

Amici proceed from a third false premise that the legislature
sought to apply its 2009 amendment to RCW 82.04.433 retroactively for a
period of 24 yéars. Indeed, this false point takes on something in the
nature of a mantra in all four briefs. The 2009 amendment, however, did
lnothing to alter the well-established rule that the State is precluded from
assessing back taxes “mote than four years after the close of the tax year,”
RCW 82,32.050. The 2009 act dici not change this limitation,

Nor, as amici postulate in their fourth false premise, has the
Department recently changed its construction of RCW 82.04.433, Since
its enactment, the Department has construeleCW 82.04.433 as providing
a deduction 6n1y from B&O taxes imposed on selling bunker fuel, and not
from the B&O tax imposed on manufacturing bunker fuel. The
Department’s only authoritative construction of the statute is embodied in
WAC 458-20-193C.! In assuming the contrary, the amici erroneously rely
upon unpublished administrative determinations that resolve disputed

assessments of individual taxpayers. Those rulings are not precedential

' A copy of the State Register entry showing the Department’s amendments to
WAC 458-20-193C, implementing RCW 82.04.433, is attached for ease of reference.
Wash, St, Register 86-07-003,



and never represented the agency’s official administrative construction of
RCW 82.04,433.

Amicus COST raises an additional argument not raised by Tesoro, |
and which accordingly is not properly before the Court. COST contends
that by amending RCW 82.04.433 to clarify its meaning, the legislature
somehow denied Tesoro its due process right to a post-deprivation hearing
on its claim for a deduction. In other words, COST claims that the 2009
act denies taxpayers a refund action after payment of the disputed tax.
Even if this argument were properly before the Court, it wduld fail,
because it is based upon inapposite case law concerning repeal of a
procedure for litigating a tax dispute, and not substantive legislation, sﬁch
as RCW 82.04.433, defining which deductions are allowed.

Amici’s conclusions that the 2009 amendment to RCW 82.04.433
violates Tesoro’s right to due process as a refroactive amendment
accordingly falls by the wayside. Since the premises underlying their
arguments misstate the case before the Court, the conclusions for which
they argue do not logically follow.

II. COUNTERSTATEMENT OF THE CASE

Various amici either adopt by reference Tesoro’s statements of the

case appearing in prior briefs, or set forth their own factual statements.

See, e.g., AWB Br, at 3 (adopting the statement of the case from Tesoro’s



Answer To The Petition For Review); IPT Br, at 1-3 (setting forth its own
factual summary). Each of those statements contain some incomplete, and
therefore misleading, factual statements. The Department does not concur
in them. See Suppl. Br. of Pet’r ét 3-5; Pet. for Review at 1-7; Br, of
Resp’t at 1-3.

An examination of the statement of the case adopted by Amicus
COST is illustrative., COST adopts Tesoro’s statement of the case in
Appellant’s Opening Brief filed in the Court of Appeals, COST Br, at 5.
In describing the “legal framework” of the case, Tesoro stated that the
Department implemented the deduction in RCW 82.04.433 by amending
“a regulation, WAC Section 458-20-175 . . ., which provides additional
guidance on eligibility and qualification for the deduction.” Appellant’s
Br, at 6, To the extent that this statement implies that WAC 458-20-175
was the only rule the Department amended to implement RCW 82.04.433,
the statement would be misleading,

The Department amended both WAC 458-20-175 and WAC 458-
20-193C to implement the deduction, See Br, of Resp’t at 14-15, 19-20,
22-24; Pet. for Review at 3-4; Suppl. Br, of Pet’r at 12; Wash, State
Register 86-07-005, The Department’s amendment of WAC 458-20-193C
unmistakably shows its contemporaneous administrative construction of

RCW 82.04,433 was that only wholesaling and retailing B&O taxes



qualified for the deduction of amounts derived from sales, See Br. of
Resp’t at 22-24; Suppl. Br. of Pet’r at 12.

In its statement of the case, Tesoro also stated that it “paid B&O
tax” on its “sales of bunker fuel” from December 1999 through April
- 2004, and that it “requested a refund of the B&O taxes” it “paid on these
sales,” which was “denied by the Department,” Appellant’s Br. at 8-9,
These statements also are incomplete and misleading. |

Tesoro - paid manufacturing B&O tax on its manufacturing of
bunker fuel, Tesoro also claimed the separate multiple activities tax
credits under RCW 82,04.440(2) and thereby credited against its selling
B&O tax liabilities the manufacturing B&O taxes it paid on the same
products. Thus, Tesoro paid no B&O taxes on the activity of selling
bunker fuel in Washington. Tesoro now seeks to deduct from its
manufacturing B&O tax liability the same amounts that it used as a credit
against its lability for selling B&O tax. Tesoro did this by seeking a
refund of manufacturing B&O taxes it had paid, claiming it was entitled to
take a deduction under RCW 82.04.433 against those manufacturing B&O
taxes for amounts derived from sales. It was this second deduction that

_ the Department denied.



III, ARGUMENT
A, Amici’s Arguments Regarding The Retroactive Application Of

The 2009 Amendment To RCW 82.04,433 Are Invalid Because
They Are Based Upon False Premises

1., The 2009 Amendment To RCW 82.04.433 Did Not
Change The Meaning Of The Statute

All four amici rest their arguments regarding the retroactive
application Gf the 2009 amendment to RCW 82.04.433 on the same
premise: the unexamined assumption that the amendment changed the
meaning of the statute.  As demonstrated inv the Department’s
supplemental brief, at pages 6-12, this is not so. From its original
enactment, RCW 82.04,433 has authorized a deduction only of “amounts
derived from sales” of bunker fuel. RCW 82.04.433 (emphasis added).
Amici’s unexamined assumption that the amendment did anything other
than clarify the statute is erroneous, in light of the principle that
deductions are narrowly construed in favor of the tax. United Parcel
Service, Inc. v. Dep't of Revenue, 102 Wn.2d 355, 360, 687. P.2d 186
(1984). The statute has never authorized a deduction against B&O tax
liability for the activity of manufacturing bunker fuel. Accordingly, this
Court need not, and should not, reach Amici’s constitutional arguments
regarding retroactivity. See Br, of Resp’t at 41-47.

By proceeding directly into a discussion of due process without

first considering the original form of the statute, amici rest their discussion



on a false premise—an assumption that the 1985 statute provided a
deduction for amounts derived from manufacturing bunker fuel, when it
did not. Then amici suggest that the 2009 legislature eliminated the
assumed deduction and ihqposed a new tax liability specifically to target
Tesoro by changing “the ‘legal consequences of transactions long closed.”
Br, of Amicus IPT at 5 (quoting E. Enters. v. Apfel, 524 U.S. 498, 548-49,
118 S. Ct, 2131, 141 L, Ed. 2d‘ 451 (1998) (Kennedy, J., concurring)); see
also Br, of Amicus COST at 6-7 (quoting United States v. Hemme, 476-
U.S. 558, 569, 106 S. Ct. 2071, 90 L, Ed. 2d 538 (1986), as expressing a
concern for a lack of notice that a retroactive statute may affect prior
transactions).

Amici’s (and Tesoro’s) due ‘process arguments rest entirely on
their assumption that a new tax liabﬂity was selectively imposed on
Tesoro. That assumption is not true. As explained more fully below, at
pages 14-16, the Department administratively construed RCW 82.04.433,
even before the amendment, as authorizing a deduction only against B&O
tax liability for selling bunker fuel. WAC 458-20-193C (construing the
deduction as applicable only to B&O taxes on selling bunker fuel); CP
210-19 (the Depértment’s determination regarding Tesoro’s refund

application). Since RCW 82.04.433 did not previously authorize the



deduction that Tesoro claimed, amici’s argument that the 2009 amendment
constituted an effort to impose novel tax liability on Tesoro fails,

The reliance of amici IPT and COST upon Eastern Enterprises and
Hemme fails for this reason. As explained in Eastern Enterprises, the
retroactive regulatory legislation at issue there divested the taxpayer “of
property long after the company believed its liabilities under the [prior
law] to have been settled;’f E. Enters., 524 U.S. at 534 (plurality opinion).
The plurality opinion in that case was based on the Takings Clause, and
did not strike down the statute at issue based upon due process. Id, at 503-
04, Similarly, in Heﬁme, the Court expressed a concern for legislation
that, “without notice . . , gives a different and more oppressive legal effect
to conduct undertaken before enactment of the statute.,” Hemme, 476 U.S.
at 569, The Court concluded in Hemme that the taxpayer did not suffer
such inequitable treatment when the taxpayer lacked any expectation at the
time the conduct occurred that it would not result in tax consequences, Id.

at 5712

* Amici AWB and Dot Foods rely to similar effect upon this Court’s decision in
Japan Line, Ltd. v. McCaffiree, 88 Wn,2d 93, 558 P.2d 211 (1977). Br, of Amicus AWB
at 7; Br., of Amicus Dot Foods at 8-9, In Japan Line, this Court recognized the
legislature’s “broad plenary powers in its capacity to levy taxes.” Japan Line, Ltd., 88
Wn.2d at 96, While the form of the tax at {ssue was new, the subject matter of the tax
had previously been taxed, Accordingly, the retroactive application of the tax was not
novel. Id. at 98.



Tesoro was underino illusion thaf the imposition of B&O tax on its
activity of manufacturing bunker fuel was in any way novel. Indeed,
Tesoro itself evidenced its understanding that it was liable for B&O tax on
the manufacturiﬁg of marine bunker fuel by, in fact, paying that tax. CP at
10, Tesoro did not claim the deduction until the Department conducted an
audit of the company substantially later, CP at 210,

Amici also err in contending that RCW 82.04.433 results in Tesoro
paying B&O tax on its activity of manufacturing bunker fuel while its
competitors did not. The Department’s ability to decisively refute amici’s
speculation about what other taxpayers paid or did not pay is sharply
limited, because state law generally precludes the Department from
disclosing returns or most tax information concerning other taxpayers.
RCW -82.32.330(2), However, the fiscal note accompanying the 2009
amendment to RCW 82.04.433 demonstrates that Tesoro’s competitors did
pay B&O taxes on their manufacturing of bunker fuel. That fiscal note
explains that the bill’s “retroactivity clause could prevent an estimated
$17.8 million, plus interest, in refunds of B&O taxes paid on the
manufacturing of bunker fuel.” Agency Fiscal Note to S.B. 6096, 61st
Leg., Reg. Sess. (Wash. 2009) (prepared by Dep’t of Revenue).” Tesoro

‘ sought refunds in an amount less than seven million dollars, with the

® The fiscal note is attached, and is also available online at:
hitp://apps.leg, wa.gov/billinfo/summary.aspx?bill=6096 &year=2009.



difference representing B&O taxes on the manufacture of bunker fuel paid
by Tesoro’s competitors for shorter refund periods, CP 5-6,

This Court, accofdingly, nee;d not reach the due process issue,
because even before the 2009 amendment, RCW 82.04.433 did not
authorize the deduction that Tesoro claims, If it does reach the issue,
however, the context and history, including Tesoro’s own conduct, show
that taxing the activity of manufacturing bunker fuel was hardly “novel.”

2. This Court Has Rejected The Notion Of A Specific
Duration On Retroactive Tax Legislation

Amici urge this Court to abandon, or distinguish, its own precedent
rejecting the notion of an arbitrary time limit on retroactive tax legislation.
W.R. Grace, 137 Wn.2d at 600. But they suggest no viable reason for this
Court to discard its prior holding, a course of action that this Court does
not take lightly, State v. Barber, 170 Wn.2d 854, 863, 248 P.3d 494
(2011).

Amici’s arguments, like those of Tesoro, depend upon a
misreading of a decision of the United States Supreme Court, a misreading
that this Court has already rejected. In United States v. Carlton, 512 U.S,
26,30-31, 114 S. Ct. 2018, 129 L, Ed. 2d 22 (1994), the Court established
a “rational relationship” standard for reviewing the retroactive application

of tax legislation, Id, at 30-31, Amici contend that one required element

10



of this standard is that‘ the period of retroactivity at issue must be
“modest.” The Supreme Court, however, has never imposed such a
requirement onv retroactive economic legislation, reciting the period at
issue in Carlton only as a relevant fact and not as an element the taxing
authority must satisfy, Carlton, 512 U.S, at 35, The Supreme Court held,
rather, that a retroactive statutory amendment satisfies due process when
its retroactive application is “rationally related to a legitimate legislative
purpose.,” Id, Precluding “a significant and unanticipated revenue loss”
constitutes such a purpose, Id. at 32. |

This Court has already construed Carlfon as rejecting any “specific
duration to the retroactive effect of tax legislation, preferring to rely on
legislative decisions in this context.” W.R. Grace, 137 Wn.2d at 603, It
has, thus, already rejected amicus AWB’s attempt to derive “a modest
period of retroactivity” as a required element for retroactive legislation,
Br, of Amicus AWB at 5. To the extent that older decisions, upon which
amici, Tesoro, and the Court of Appeals rely! suggest otherwise, this

Court has already implicitly overruled them on this point. W.R. Grace,

* See State v. Pac. Tel. & Tel., 9 Wn2d 11, 113 P.2d 542 (1941); Bates v.
Mecleod, 11 Wn.2d 648, 120 P.2d 472 (1941),

11



137 Wn.2d at 600 (describing the reliance taxpayers in that case placed on
the same older authority).’

Amici attempt to distinguish W.R. Grace on the basis that it related
to remedial legislatior'l,; designed to cure constitutional infirmities
identified in a prior casé. See W.R. Grace, 137 Wn.2d at 600, This
distinction is immaterial, because in W.R. Grace, the challenged statute
resulted in 1iability for téx that the taxpayers otherwise would not have
had. If the taxpayers in W.R. Grace had prevailed, they would have owed
none of the taxes at issue in that case. Id. W.R. Grace, accordingly,
cannot be distinguished in the manner amici advocate.®

3. The Relevant Period Of Retroactivity In This Case Is
Not Twenty-Four Years

All four amici adopt as a rhetorical device an unexamined
assumption that the 2009 amendment to RCW 82.04.433 represented an

effort to change Washington law retroactively for a duration of 24 years,

’ In any event, both Pacific Telephone & Telegraph and Bates construed the
federal due process clause. Accordingly, the more recent decisions of the United States
Supreme Court, principally Cariton, and not decisions of this Court from decades ago,
are the-controlling authorities on the meaning of the United States Constitution.

% In addition to arguing that . R. Grace should be distinguished or disregarded,
amici [PT and Dot Foods urge this Court to distinguish its decision in Washington State
Farm Bureau Fed’n v, Gregoire, 162 Wn,2d 284, 174 P.3d 1142 (2007). IPT Br. at 10~
11; Dot Foods, Inc. Br, at 7, In Farm Bureau, this Court rejected a due process challenge
to the retroactive application of a statutory amendment that changed the manner in which
the state’s expenditure limit was calculated, Farm Bureau, 162 Wn.2d at 304-05. The
plaintiffs in that case sought the remedy of invalidating a newly-enacted tax statute based
upon the application of the expenditure limit, /d. at 289-90. The act at issue in Farm
Bureau was therefore much like the one at issue here, except that in the present case the
amendment merely clarified an existing statute.



Without saying so directly, they foster an image of an unfettered state tax
collector visiting unexioectcd new tax bills upon taxpayers for
ﬁlanufaoturi_ng bunker fuél almost a quarter century ago.

The legal absurdity of this assumption is demonstrated by the fact
that state law does not p§11nit giving the 2009 amendment such a broad
retroactive application. The 2009 act in which the legislature clarified the
meaning of RCW 82.04.4337 did not amend the statute that precludes
assessing back taxes “more than four years after the close of the tax year.”
RCW 82.32,050. Accordingly, it makes no sense to characterize this case
as one involving the retfoactive application of a statute beyond that period
(as well as to open claims for refunds).

In this particular case, Tesoro sought a refund of B&O taxes it paid
on its activity of manufacturing bunker fuel as early as 2000, but even the
limited retroactive application of the statute to that claim does not pose
any spectre of 24-year retroactivity, Moreover, this Court and other courts
have approved the retroactixlfe application of tax statutes for similar
periods. W.R. Grace, 137 Wn,2d at 586-87 (describing a claim for refund
of taxes paid from January 1980 until enactment of a retroactive statutory

amendment in August 1987); see also Montana Rail Link, Inc. v. United

" Laws of 2009, ch, 494,
¥ This statute is miscited as RCW 83.32.050 at page 16 of the Department’s
supplemental brief,



States, 76 F.3d 991, 993-95 (9th Cir. 1996) (seven year retroactivity);
Smith v. Sears, Roebuck & Co., 672 So, 2d 794, 796, 799 (Ala. Civ, App.
1995) (more than eight yéars); Maples v, McDonald, 668 So, 2d 790, 792-
93 (Ala. Civ, App. 1995) ‘(more than eight years); Miller v, Johnson
Controls, Inc., 296 S.W.3§d 392, 400-01, 416 (Ky. 2009), cert. denied, 130
S. Ct. 3324 (2010) (at least nine years); King v. Campbell Cnty, 217
S.W.3d 862, 866-67, 869-70 (Ky. Ct, App. 2006) (nineteen years); Moran
Towing Corp. v. Urback, 768 N,Y.8.2d 33, 1 A.D.3d 722 (2003) (thirteen
years); Astoria Fed. Sav. & Loan Ass’n v, State, 644 N.Y.S.2d 926, 933-
34, 222 AD.2d 36 (1996) (seven years); U.S. Bancorp v. Dep’t of
‘Revenue, 103 P,3d 85, 91-93 (Or, 2004) (seven years; legislative rule).

The legislature amended RCW 82.04.433 only to avoid
_ unanticipated pending and potential refund claims, including but not
limited to Tesofo’s refund claim. The amendment was not enacted to
assess additional taxes against taxpayers who had no reason to believe that
they owed these B&O taxes: See Laws of 2009, ch. 494, § 1. The
prospect of the Deﬁartment contending that the 2009 amendment created
new liability for long-closed tax periods is simply illusory, a creation of

amici’s imagination and not consistent with reality.

14



4. The Department Of Revenue’s Only Authoritative
Construction Of RCW 82.04,433 Is That The Statute
Authorizes A Deduction Only From The Wholesailing
and Retailing B&O Taxes On Selling Marine Bunker
Fuel
Similarly, amici paint an incorrect picture of the 2009 amendment
as altering the Department’s prior interpretation of RCW 82.04.433. This
is not the case, The Department’s construction of RCW 82.04.433
consistently has been set forth in WAC 458-20-193C, The Department
amended that rule in 1986 to'implement the enactment of RCW 82.04.433,
and explained that the rule reflected “a statutory business and occupation
tax deduction . . . for sales of fuel for consumption outside the territorial
waters of the United States by vessels used primarily in foreign
commerce.” WAC 458-20-193C (emphasis added). This explanation
appears only in a portion of the rule addressing B&O taxes on the
activities of wholesaling and retailing. No comparable language has ever
appeared in the portion of the rule addressing the B&O tax on the activity
of manufacturing. WAC 458-20-193C.
Amici refer to three unpublished administrative rulings, none of
which ever reflected the official agency interpretation of RCW 82.04.433,

Based on those three rulings, amici insist that the Department has changed

its construction of RCW.82.04,433, previously permitting taxpayers to
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take a deduction against manufacturing B&O tax liability while now
denying that deduction to Tesoro. This is not so.

Administrative determinations issued to particular taxpayers
neither state Departmentél policy, nor are agency precedents, unless the
director of the Department desigﬁates them as precedents by publishing
them. RCW 82.32.410 (authorizing director to designate certain written
determinations as precedents); see W. Ports Transp., Inc. v. Emp’t Sec.
.Dep ‘t, 110 Wn, App. 440, 459, 41 P.3d 510 (2002) (“unpublished
decisions [of the cdmmissioner] have no precedential Valu;:;” citing RCW
50.32.095, which authorizes commissioner to designate certain decisions
as precedent by publishipg them), The director has never designated any
of the unpublished determinations to which amici allude as a precedent.
Only the taxpayer that sought such an adrﬁinistrative ruling has any right
to rely on it. RCW 82.32.020(2) (taxpayers have a right to rely only on
written advice and reporting instructions issued “to that taxpayer”). Much
like unpublished decisions of the Court of Appeals, the three
administrative determinations do not reflect the Department’s considered
view of the law and have no precedential value. See GR 14.1 (“A party
may not cite as an authority an unpublished opinion of the Court of
Appeals.”); State v. Fitzpatrick, 5 Wn, App. 661, 668, 491 P.2d 262

(1971); see also Suppl. Br, of the Dep’tat 11.
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B. COST’s “Bait And Switch” Procedural Due Process Argument
Is Both Unsound And Not Properly Before The Court

COST argues that the United States Supreme Court has held that
legislation like the 2009 act, “made 1'etroactivel with the purpose of
denying post-deprivation i‘elief’ to “taxpayers that had legitimate claims to
refunds,” violates the federal due process clause, COST Br, at 12-14
(citing Reich v. Collins, 513 U.S. 106, 115 S, Cf. 547, 130 L. Ed. 2d 454
(1994Y). Tlllis procedural due process argument raises an issue that Tesoro
has never argued in this case and is, therefore, not properly before this
Court, | Zuver v, Airtouch Commc'ns, Inc., 1153 Wn.2d 293, 304 n.4, 103
P.3d 753 (2004) (refusing to consider issues raised solely by amicus). |
Moreover, COST’s “bait and switch” attack on the 2009 act is unsound.

In Reich, the Georgia Supreme Court had interpreted a statute
authorizing a taxpayer to claim a refund of “any and all taxes or fees
which are determined to have been erroneously or illegally assessed and
collected from him” as inapplicable when a tax statute is declared
unconstitutional, Reich, 513 U.S. at 109, The Georgia court therefore
dismissed the refund action without addressing the merité of Reich’s
federal claims, /d. at 110, The United States Supreme Court reversed,
holding that the federal due process clause did not permit Georgia to hold

out a “clear and certain” post-payment procedural remedy in the form of a
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refund action and then, after taxpayers had paid disputed taxes, to declare
that no such procedural rémedy ever existed. Reich, 513 U,S. at 111.

The problem in Reich was that Georgia removed a refund remedy,
leaving only a i'emedy to challenge tax liability prior to payment of the
tax. Thus, it was impossible to challenge taxes that had already been paid.
The Washington legislature’s 2009 retroactive clarifying amendment of
RCW 82.04.433 did not remove the refund remedy provided in
RCW 82.32.180. In sharp contrast to what occurred in Reich, both the
Thurston County Superior Court and the Court of Appeals adjudicated the
merits of Tesoro’s refund claims, That is all the “process” Tesoro or any
other taxpayer is “due” in this éituation. There was no more a “bait and
switch” here than there was in Carlton. See Montana Rail Link, Inc, 76
F.3d at 994-95 (“If [Montana Rail Link’s] application of Reich were
correct, Reich would reverse Carlton and a long line of previous cases
upholding the constitutionality of retroactive tax statutes.”). Tesoro and
other refinery owners continue to have available precisely the post-
payment procedural remedy promised by RCW 82.32.180, which Tesoro
is pursuing in the refund action before this Court.

In W.R. Grace, this Court correctly rejected a similar “bait and
switch” argument based on Reich, holding that the legislature’s retroactive

application of the 1987 two-way credit statute had not deprived the
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taxpayers of “the oppoftunity to challenge the Washington B&O tax
scheme,” since their ';“right to challenge the imposition of an
unconstitutional tax” wés “preserved both in prepayment and post-
payment settings.” WR Grace, 137 Wn.2d at 598-99; Kalama Chem.,
Inc. v. State, 102 Wn. App. 577, 581-83, 9 P.3d 236 (2000). In this
respect, the legislature’s. 2009 retroactive clarifying amendment is no

different than its 1987 retroactive two-way credit statute,”

? See Atchison, Topeka & Santa Fe Ry. v. U. S, 61 Fed. Cl. 501, 507-08 (2004)
(“This is not a case in which the féederal government altered the procedure by which a
taxpayer may seek a refund, ATSF did not lose its procedural right to seek a refund.
Rather, ATSF objects to the retroactive nature of OBRA itself”); Miller v. Johnson
Controls, Inc., 296 S.W.3d 392, 403 (Ky. 2009) (“While Reich came out the same year as
Carlton, the cases are on two entirely different issues, Where the state of Georgia
arbitrarily took away a “clear and certain” post-deprivation remedy for taking
undisputedly illegal taxes in Reich, the legislature in this case took away the dispute, and
hence any illegality that might be claimed, by properly enacting a retroactive statute that
mooted the question whether the Appelless were entitled to a refund. . . . The remedy
provided by the refund statute was not affected at all; it simply no longer applies to the
Appellees in this case because the underlying tax law has been changed, just as the
deduction no longer applied in Carlton.”), cert. denied, 130 S, Ct. 3324 (2010).
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IV, CONCLUSION
For these reasons. and for the reasons previously presented in the
Department’s briefing to fhis Court and to the Court of Appeals, this Court
should reverse the Court of Appeals and reinstate the decision of the
Superior Court. |
RESPECTFULLY SUBMITTED this 26th day of September,
2011,

ROBERT M, MCKENNA
Attorney General

DONALD F, COFER
Senior Counsel
WSBA # 10896

JEFFREY T. EVEN
Deputy Solicitor General
WSBA #20367

PO Box 40100
Olympia, WA 98504-0123
(360) 586-0728
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A H-the-tdividuat-presonts-medicat-ovidenee—to-the
€50 a-referral-to-SSA-srequired:)) When an individ
nal has applied for Title 1] or Title XV1 benefits and the
SSA has denled the appllcation solely because of a fail«
ure to meet blindness or disabiiity otlteria under Title Ji
.or Title XVI, the SSA denial shall be binding on the

depariment, unless; i
El) The §SA denial s undey appeals in the reconsid-

aration stage, the SSA’s administrative fair hearing pro-
oess, the SSA's appeals counell, or the federal courts; or

(2) _The applicant’s medical condition has changed
since the SSA denial was fssued. :

WSR 86-07-008
ADOPTED RULES
DEPARTMENT OF REVINUE
{Order BT 86-3—Piled Marah 6, 1986)

1, Matthew J, Coyle, acting direstor of the Depart-
ment of Revenue, do promulgate and adopt at Olympia,
Washington, the annexed rules relating to:

Amd  WAC 458-20-210
Amd  WAC 458-20-175

Sales of agrieultural products by per
sons productig the same.

Poesons engaged In the business of
aporating as a private ar ¢ommon eap
tlor by aly, vall or water in Interstate or
{areign commorco, !
WAC 458-20-193C finparts and éxports—Sales of goods
. from or {o persons In forelgn countries,

This action is taken pursuant to Notice No, WSR 86—
03-043 filed with the code reviser on January 14, 1986.
These rules shall take effect thirty days after they ave
filod with the code reviser pursuant to. RCW
34.04,040(2), o

This rule is promulgated under the general rule-
making authority of the Department of Revenue as
authorized in RCW 82.32.300, )

The undersigned hereby deolares thal the agency has
complied with the provisions of the Open Public Meet-
Ings At (cha;)ter 42,30 RCW), the Administrative Pro-
cedure Aot (chapter 34,04 RCW) and the State Reglater
Act (chaptor 34,08 RCW) in the adoption of these rules,

APPROVED AND ADOPTED March 6, 1986,

By Matthew J, Coyle
Aoting Director

AMENDATORY SECTION (Amending Order BT 83~
T, fled 3/30/83)

WAC 458-20-210 SALES OF ((FARM)) AGRI-
CULTURAL PRODUCTS BY ((FARMERS)) PER-
SONS PRODUCING THE SAME, The term
T({farmr)) agricultural products as used herein means

outtry, Hvestoskfraityvege

) any agricultural or horticultural

. inoluding any apimal, bird, figh, or in-

sect, or the milk, egges, wool, fur, meat, honey, ar other

substance obtained therefrom: PROVIDED, That *fish”

as used hereln means fish which are cultivated and

raised entirely within confined vearing areas on land

owned by the person so raising the same or on land in
which the person has a present right. of possession,

Amd

produce or 6ro

(5}

WSR 8607005

((Ad-farmors)) Persons engaging in the business of
making retall sales of ((farnt)) agricuitural products
produced by them are required to apply for and obtain o
certificate of reglstration, The certificate shall remain

valid as long as the ((taxpayer)) person remains In
business,

BUSINESS AND OCCUPATION TAX

(¢ j er—thewivetesal
g olassthoation—of—the—bushiess—and—ocoupati
wpoin)) Persons making wholesale sales of ((farnt)) agri-
cultural products {Cwhichhave—beerraised)) produce
by them upon land owned by or leased to them are not
subjeot to the business and oocupation tax. This exemp-
tion does not exiand ta sales of manufactured or ex-
traoted produots (s¢e WAC 458-20-135 and 458-20~
136)((7mo mg; i
Ehristmas-tross-or-timber)).

((Farwvers)) Retail sales of agricultural produgts by
persops produoing the same are subjeot to tax under the
retalling classification of the business and occupation tax

ucts-Whenthe-farmer)). Thus,
tax Is due by any such person who holds himself out to
the public as a seller by:

(1) Conducting a roadside stand or.a stand displaylng
(tfarm)) apricultural products for sale at retail;

(2) Posting slgns on his premises, or through other
forms of adyertising solfciting sales at retall;

(3) Operating a regular delivery route from which
((farm)) agricultural products are sold from door to
door; or

(4) Maintaining an established place of business for

the purpose of making retail sales of ((farm)) agricul-
tnral produets,
T ((Farmers)) Persons selling ((farm)) agricultural pro-
duots not {(ratsed)) produced by them, should obfain in-
formation from the department of revenue with respect
to their tax Habillty,

RETAIL SALES TAX

((AdH—farmers)) Persons selling agricultural products
ptaduced by them arc required to collect the rotail sales
tax vpon all retail sales made by thom, except sales of
food produots exompt under WAC 458-20-244((wiron
the-farnrer-hoids-him ut-to-the-public-as-aseier-in

peif o
my—thrways“dcscﬁb'cd' -*mhovv}).

AMENDATORY SECTION (Amending Order ET 83—
16, filed 3/15/83)

WAC 458~20-175 PERSONS ENGAGED IN
THE BUSINESS OF OPERATING AS A PRIYATE
OR COMMON CARRIER BY AIR, RAIL OR WA-
TER IN INTERSTATE OR FOREION COM-
MERCE. The term "private oarrier* means every
carrier, other than a common carrier, engaged in the
business of transporting persons’or property for hire,

The term "watercraft" includes every type of floating
equipment which Is designed for the purpose of carrying
therein or therewith persons or cargo. It Includes tow
boats, but it does not include floating dry docks, dredges
or pile drivers, or any other similar equipment,

T
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The term “carrier properiy” means airplancs, locomo-
tives, rallroad cars or water craft, and component parts
of the same, :

The term “component part® includes all tangible per-
sonal property which Is atiached to and a part of carrier

proparty. [i also includes spars parts which are designed’

for ultimate attachment to carrier property. The: sald
term does not Include furnishings of any kind which are
not attached to the carries property nor does it Inelude
consumable supplies, For example, it daes not Includa,
among other things, bedding, linen, table and kitchen
waro, lables, chalrs, ice for fcing perishables or refriger-
ator cars or ¢ooling systems, fuel or lubricants.

"Such persons," and "such businesses" mean the per-
sons and businesses desoribed in the titls of this rule,

BUSINEBSS AND QCCUPATION TAX, PUBLIC UTILITY TAX

Persons engaged in such businesses are not subject to
business tax or utllity tax with tespect to oparating in-
come secefved for transporting persons or properly in Inw
terstate or forsign commerce. (Ses WAC 458~20~193.) .

When such porsons also eéngage in intrastate business
actlvities they become taxable at the rates and in the
manner stated in WAG 458-20-179, 45820181 and
458-20-193, For example, such persons are taxable un-
der the retailing business tux classification upon the
gross proceeds of sales of tangible personal property, in-
cluding sales of meals, when such sales are made within
this state,

Persons selling tangible personal property to, or per-
forming services for, others engaged In such businesses,
are laxable to the same extent as they are taxable with
respect to sales of property or services made to other
persons in this state. However, on July 1, 1985, a statu-
tory business and occupation tax deduotion becams ef-
fective for sales of fuel for consumption outside the
territorial waters of the United States by vessels used

rimarily In foreign commerce. In order to qualify for
this deduction sellers must take a certificats signed by
the buyer or the buyer's agent stating: The pame of the
vessel for which the fuel Is purchaseds that the vegsel i
. primarlly used In foreian commerde; and, the amount ol
fuel purchased which wiil be consumed outside of the
territoria] waters of the United Slajes. Sellers must ex-
ercise_good falth in_accepting such certificates and are
required to add their own_slgned statement to the oertif-
cate to the effeat that to the best of their knowledpge the
nformation contained in the ¢erlificate is correct, The
following |8 an acceptable certificate form;

FORBION FUEL EXEMPYION CERTIFICATE
VESSEL!

W8 HEREBY _CERTIPY thal this purchase of (kind and
amount of product) from (seller) will be consumed as
fuel outside the territorial waters of the Uuited Stales by
the above-named vessel, We further certify that said
vessel Is used primarlly In forcign commerce and that
none of the fuel purchased will be consumed within the
territorial boundaties of the State of Washington,

$ELLER!

Washington State Register, 'lssue. 86-07

RATED

Purchager

Purchaser's Agent
By:

Tlile or Office

When a completed ¢ertification such as thls Is taken in
good falth by the seller, the ‘sale is_exempt of business
and ocoupation lax, whether made at wholesale or retail,
and aven though the fuel Iy delivered fo the buyer In this
state,

RBTAIL SALES TAX

Sales of meals (Including those sold to employees, see
WAC 458-20~119) and vetail sales of other tangible
personal property, made by such persons, are subjeot to
the retail sales tax when such sales are made within thia
state,

By reason of specifio exemptions contalned in RCW
82,08,0261 and 82.08.0262 the retail sales tax does not
apply upon the following sales:

(1) Sales of alrplanes, locomatives, railroad cars, or
walercraft for use in conducting interstate or foreign
commaroa by transporting thereln or therewith property
and persons for hire;

(2) Sales of tangible personal property whioh becomes
a component pari of such carrier property In the course
of constructing, vepairing, cleaning, altering or improve
ing the same; :

(3) Sales of or charges' made for labor or services
rendered with vespect lo the constructing, repairing,

» cleaning, alterlng or improving of such carrier property;

(6]

(4) Sales of any tangible personal property other than
the type referred to In | and 2 above, for use by the
purchaser in conneotion with such businesses, provided
that any actual use thereof in this state shall, at the time
of actual use, be subject to the use tax,

Bxcept as lo sales of or charges made for labor or
serviees rendered with respect o the constructing, re-
pairing, cloaning, altering ot improving of carrier prop-
erty, the faregolng exemptions are limited to sales of
tangible personal property. Hence the rotail sales tax
applies upon the sales of or charges made for labor or
gervioes renderad In respect to (1) the instulling, repair-
Ing, cleaning, altering, Imprinting or Improving of any
other type of tangible personal property; and ln respeot
to (2) the constructing, repairing, decorating or improv-
ing of new or existing buildings or other structures. Thus
the retall sales tax applies upon the charge made for re-
pairing within this state of such things as switches, frogs,
office equipmont, or any olher property which Is not car-
rier property. It also applies wpon the charge made for
laupdering linen and bodding, The tax alse applies upon
the charge made for constructing buildings, such as do-
pols, wharves and Wangars, or for repairing, decorating
or improving the same,

However, the cost of instalting, repairing, oleaning,
altering, Imprinting ov improving of tangible personal
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property prior to ils Inltial use by the carrier Iy consid-
ered as part of the initial cost og the property lnvolved
and thercfore exempt from the sales tax, Thus, for ex»
ample, the treating of railroad ties prior to their inital
use is considered as part of the original cost of the ties
and therefore exempt from the sales tax wunder RCW
82.08,0261. .

BXBMPTION CERIMFICATES REQUIRED, Persons selling
tangible personal property or performing services which
come within any of the foregoing exemptions are res
quired to obtain from the purchaser, or his authorized
agent, a certificate evidencing the exempt nature of the
transaotfon. This certificate must identify the operator of
the carrler by name and by lts department of ‘revenue
registration number, If registered, and if not reglstored,
by address, - ' :

The certificate may be in blanket form—that s, may
certify as to all future purchases, or Individual certi-
cates may be made for each purchase, Also the certifi-
caté may be incorporated in or slamped upon the
purchase order, ' :
. The certficate should bo in substantially the following
orm;

EXEMPTION CERTIFICATY

WE REREBY CERTIFY that all the tangible personal
property to be purchased from you will be for use in
connection with our business of operating as a

(private or common)  carvier by _ (alr, rail or
water) _ in___(Interstaie or foreign) commerce;
that all__(alrplands, locomotives, raliroad oars or
water_cralt) — or component parts thereof, to bs con-
struoted, repaired, cleaned, altered or improved by you,
will be used in conducting__ (interstate or_foreign)
commerce; and that al] such sales are entitled to exemp-
tion from-the Retail Sales Tax under the provisions of
RCW 82.08.0261 and 32.08.0262,

Dated .vvvvveiny 19000
. L NN EEE]

(Purchager)

BY v e
(Title~Offloer or Ageint)
Address oo ovu v

D N R R I AR A R I R I AR

Department of Revenuo Registration No,

IR

Ve

RN RN
USR TAX

The use {ax does not apply upon the use of airplanes,
locomotives, railroad cars or waterorafl, including coms
ponent parts thereof, which are used primarily In con-
ducting such businesses, :

*Actual wse within this state,” as used in RCW §2-
,08,0261 does not include use of durable goods aboard
carrler property while engaged in {nterstate or foreign
commerce. Thus the use tax does not apply upon the use
of furnishings and equipment (whether attached to the
carrier or not) Intended for use aboard earrier property
while operating partly within and partly without this
state, Included hersin are such items ag bedding, tabie
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linen and wares, kitchen equipment, tables and chairs,
hand tools, hawsers, life preservers, parachutes, and oth
er durable goods which are necessary, conventent or de-
sirable for the proper operation of such carrier.property.

The use tax doss apply upon the actual use within this
state of all other types of tangible personal property
purchased at retall and upon which the sales tax has not
been pald. Included hereln are all consumable goods for
uge on and placed aboard oarrler property while within
this state, but only to the extent of thal portion con.
sumed hereln, Thus the tax applies upon the use of the
amount consumed in this state of lce, Muel and lubricants
whioch are placed aboard in this stats, and upon food
supplies or oatered meals placed aboard carrier property
in this state and served to ocustomers In this state by
ransportation companies whon the meals so served are
included in the,chargd Tor transportation, (The retail
sales tax must be collested upon separate sales within
this state of meals or other tangible personal property.)
The tax does not apply upon the use within this state of
any part of consumable goods for use on carrler property
and placed aboard outside this state,

Liability for the use tax arises at the thme of actual
uge thereof In ihis state, ,

Due to the difficulty in many cases of determining at
the 'time of purchass whether or not the property pur
chased or a part thereof will be put to use In this state
and due to the resulting acdounting problems Invalved,
persons engaged in the business of operating ag private
or common carriers by air, rafl or water In interstate or
forelgn commerce will he permitted to pay the use tax
divectly to the department of revenue rather than to thoe
seller, and such sellers art relioved of the liability for the
collection of such tax. This permission is limited, howev-
er, to persons duly registered with the department. The
vegistration number given on the certificate which will
be furnished to the seller ordinarily will be sufficient evi-
dence that the purchaser Is properly registered,

As to persons operating In Interstate or forelgn com-
merce as carrlers by alr, rail or water who are not regis-
tered with the department and who, therefors, are not
tegularly filing tax roturng with the department, sellers
of durable goods must ejther colleot the uss tax at the
timo of the sale or require from such purchasers a fur-
ther certificate to the effect that no part of the subject
matter of the sale s for aotual use in this state, )

Similarly, where consumable goods, such as ice,
bunker fuel, or lubricants are purchased by or for sarri-
ers hot registered with the department, and delivered on
board a carrier regularly engaged In Interstate or foreign
commerce for gonsumption while both within and with-
out the territorjal boundaries of the state of Washington,
the seller is required to ¢olleot from the buyer the
amount of use tax applicable to that portion of the pro-
duets sold which will be congumed within this state,

Tt will be presnmed that the entire amount of the
goads purchased will be consumed within this state un~
less the geller obtains from the buyer a cortificate certi»
fylog as to the amount thereof which will be consumed
while within the territorial boundaries hereof,

The certificate shall-be made by the master or chief
engineor of the carrier, or by some other person known
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by the seller to be competent to make the same,

and
shall be substantially in the follawing form: :

GERTIFICATR
T Seller
B ﬁur;tlo‘orlc;rrlar Namo of Ownor or Aganl
The undersigned does herehy certify as follows: -
(1) The purchaser has this day purohased from:the
seller in the State of Washington certain amounts of
(iype of goods purchasad) , and has taken deliv-
ary thereol aboard sald carrler for }ts exclusive use while
regularly engaged In transporting persons or praperty for
profit in interstate or foreign commerce, :
(2) While the sald carrler Is within the tereitorlal
boundaries of the state of Washington, it will consume
the following amounts of the commoditles purchased:
covs o Jbarrels of fuel oil
...... <o oo gllons of lubrleants
cove oo cpounds of grease
v oo sother consumable goods

viven 1900

Vs i
Purchaser

e

Dated ... ..

L e A N e N N RN
Name

D I B A A RN S A I S S RN}

Office or Title

AMENDATORY SECTION (Amending Order ET 83~
76, filed 3/15/33)

WAC 458-20-193C  IMPORTS AND BX-
PORTS—SALES OF GOODS FROM OR TO PER-
SONS IN FOREIGN CQUNTRIES,

(Rutet93-1))WAC 458-20~193((H)) deals with In-
terstate and forelgn commorce and ls published in Tour
separate parts .

Part A. Sales of goods originating in Washington to
persons in other states, :

Part B, Sales of goods originating {n other states to

‘ persons in Washinaton,
Tmports and exports: Sales of goods from or to
persons in foreign countries,

Part D. Trangportation, coramunication, public utllity
activities, or other services in interstate
or {oreign commerce,

Part C.

Part C.
FOREIGN COMMERCE

Foreign commerce means that commerce which in-
volves the purchase, sale or exchange of property and its
trangportation from a state or tertitory of the United
. States to a foraign country, or from a foreign country to

a state or territory of the United States.

IMPORTS, An import is an article which comes from a
fareign country (not from a state, territory or possession
of the United States) for the first time into the taxing
Jurisdiction of & state,

18}
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Taxation of such goods Is Impermissible while the
goods are sthll in the process of importation, i.c., while
they are still in |mport transportation, Further, such
goods are not subject to taxation If the Imports are
merely flowing through this state on thelt way to a des-
tination In some other state.

EXPORTS, An export is an article swhich originates
within the taxing jurisdiction of the state destined for a
purchaser In a forelgn country, Thus ships stores and
suppliss are not exports.

BUSINESS AND OCCUPATION TAX
WHOLBSALING AND RETAILING,

imporTs, Sales of imports by an importer or his agent
4ro not taxable and a daduction will be allowed with re-
spect o the sales of such goods, if at the time of sale
such goods are still in the process of import transporta~
tlon, Immunity from lax does not extend; (1) To the sale
of Imports to Washington customers by the importer
thereof or by any person aftor complotion of importation
whether ar not the goods are in the original unbroken
package or container; nor (2) to the sale of imports sub-
sequant to the time they have been placed In use in this
state for the purpose for which they were imported; nor
(3) to sales of products which, although lmports, have
been processed or handled within this state or (ts territo-
rial waters, .

BXPORTS, A daduction is allowed with respect to ox-
port sales whon as a necessary incident to the contract of
sale the seller agrees to, and does deliver the goods (1)
to the buyer at a foreign destination; or (2) to a carrier
consigned to and for transportation to a foreign destina~
tion; or (3) to the buyer al shipside or aboard the buy-
er's vesssl or other vehicle of transportation under
clroumstances where it is clear that the process of ex~

portation of the goods has begun, and such exportation

will not necessarily be deemed to have begun if the
goods are merely in storage awalting shipment, even

though thers s reasonable certainty that the. goods will

be exported. The intentlon to export, as evidenced for
example, by financlal and contractual.relationshlps does

‘not Indicate "certainty of export" If the goods have not

commenced their journey abroad; thers must be an ac-
tus! entrance of the goods into the export stream.

Tn all circumstances there must be (a) a certainty of
export and (b) the process of export must have started.

It is of no importance that title and/or possession of
the goods pass In this state o long as delivery is made
directly into the export channel, To be lax exempl upon
export sales, the seller must document the fact that he
placed the goods Into the export process, That may be
shown by the seller obtaining and keeping in his files any
ane of the following documentary evidence:

(1) A bona fide bill of lading in which, the seller is
shipper/consignor and by which the carrier agrees to
transport the goods sold to the foreign buyer/consignes
al 4 foreign destination; or

(2) A copy of the shipper's export declaration, show-
ing that the seller was the exporter of the goods sold; or

(3) Documents consisting of:
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(a) Purchase orders or contracts of sale whiok show
that the seller is required to get the goods [nto the export
stroam, ¢.g, "fia.8, vessel;" and :

{b) Local delivery recelpts, tripsheets, waybills,: ware-
house releases, eto,, refiecting low and when the: goods
wore delivered Into tha export stream; and .

(¢) When avallable, United States export or customs
clearance doouments showing that the goods wero actu-
ally exported; and ‘

(d) When available, rocords showing that the:goods
were packaged, numbered, or otherwise handled in a
way which s exclusively attributable to goods for export.

Thus, where the seller aotually delivers the goods into

- the expori stream and rotains such records ag above set
forth, the tax does not apply. It s not sufficlent to show
that the goods ultimately reached a foreign destination;
but rather, the seller must show that he was required to,
and did put the goods Inta the export: process,

Sales of tangible personal property, of ships stores,
and supplies to operators of steamships, ete., are not de-
ductible Irréspective of the fact that the property will be
consumed on the high seas, or outside the terxitorial Juu
risdiotion of this state, or by a vessel engaged in con-
ducting foreign commeérce, However, on July 1, 1985, a
statutory business -and oocupation tax deduction becarme
effective for sales of fuel for consumption outside the
torritorial waters of the Uniied States by vessels used

primarily In forelgn commerce, Jn order to qualify for

this deduction sellers must tike a certificate sipned by
the buyer or the bayer's agent stating: The name of the

veasel for which the fuel [s purchased; thai the vessel {s

primarily used In forelgn commerce: and, the amount of
fuel purchased which will be consumed outside” of the
crritorinl waters of the United States. Sellers muat ex-
ercise good faith in acospting such certificates and are
required to add thelr own signed statement to the certil-

cate 1o the effect that to best of their knowledge the {n-

formation contained in the certificate [5 correct, The

ollowing | an acceptable certificate formy
 FORBIGN FUBL EXBMPTION CBRTIFICATS
SHLLER: _ VESSBL:

WEB HERERY omrTIFY that this purchase of (kind and
amount_of product) from (seller) will be consumed as
fuel outside the territorial waters of the United States by
the above-named vessel. We further certify that said
vessel is used primarily in forelgn commerce and that
none of the fuel purchased will be consumed within the
territorial boundaries of the State of Washinpton,

DATED o 19

Purchaser
Furohaser

Purchaser's Agent
By

Title or Office

When a completed certification such as this Is taken in
good faith by the scller, the sale 13 exempt of business
and occupation tax, whether made at wholesals or retail,

WSR 86-07-006

and even though the fuel Is delivered to the buyes In (his
state,

BXTRACTING, MANUFACTURING. Persons engaged In
theso aotivities in Washington and who transfer of make
delivery of artleles produced to polnts outside the state
are subject to business tax under the exiracting or man-
ufacturing classificarion and are not subject to business
tax under the retailing or wholesallng olassification. See
also ((Rutes—H35and—+36—f))WAC 45820135 and
458-20-136((1)). The aetivities taxed ocour entirely
within the state, are Inherently local, and are conducted
prior to the commercial journey, The tax is measured by
the value of products as determined by the selling price.
See (Rute—H21)) WAQ 458-20-112((3)). It ls imma-
terfal that the value so determined Inoludes an additional
increment of value becanse the sale occurs ontside the
state,

RETAIL SALES TAX

The same principles apply to the retail sales tax as are
set forth for business and occupation tax abave, sxcept
that oertain statutory exemptions may apply, (See
((Rdes TP 51967 +112881nd-235-1)) WAC 458~
20174, 458-20-175, 458-20-176, 458-20-177, 458~
20-238 and 458-~20-239%(()).)

. USE TAX
The use tax is imposed upon the use, including stor-

‘age, of all tangible personal property acquired for any

use or consumption in thig state unless spocifically ex-
empl by statute.

WSR. 86-07-006
ADOPTED RULES
DEPARTMENT OF REVENUE
[Order BT 46-4—Filod March 6, 1986)

I, Matthew J. Coyle, acting director of the Depart-
ment of Revenus, do promulgate and adopt at Olympla,
Washington, the annexed rules relating to artistic or
cultural organizations, new section WAC 458-20-249.

This action is taken pursuant to Notice No, WSR 86~
03-042 filed with the code reviger on January 14, 1986.
These rules shall take effect thirty days after they are
filed with the code reviser pursuant to RCW
34.04.040(2).

This rule is promulgated under the general rule-
making authority of the Department of Revenuve as
authorized in RCW 82,32,300,

The undersigned hereby declares lhat the agency has
complied with the provisions of the Open Public Meet-
ings Act {chapter 42,30 RCW), the Adminlistrative Pro-
cedure Act (ohapter 34,04 RCW) and the State Reglster
Act (chapter 34,08 RCW) In the adoption of these rules,

APPROVED AND ADOPTED March 6, 1986,

By Matthew J, Coyle
Acting Director
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Bill Number: 6096 SB Title:  Vessels in foreign commerce Agency: 140-Department of
Revenue
PartI: Estimates
D No Fiscal Impact

Estimated Cash Receipts to:

FUND
Total §
Estimated Expenditures from: s
TY 2010 FY 2011 2009-11 2011-13 2013-15
FTE Staff Years 0.1 0.0
Fund
GF-STATE-State 001-1 5,000 5,000
Total $ 5,000 5,000
The cash receipts and expenditure estimates on this page represent the most likely fiscal impact, Factors impacting the precision of these estimates,
and alternate ranges (if appropriate), are explained in Part 11,
Cheok applicable boxes and follow corresponding instructions:
[:] If fiscal impact is greater than $50,000 per fiscal year in the current biennium or in subsequent biennia, complete entire fiscal note
form Parts I-V.

If fiscal impact is less than $50,000 per fiscal year in the current biennium or in subsequent biennia, complete this page only (Part I),
D Capital budget impact, complete Part IV,
Requires new rule making, complete Part V,
Logislative Contact; Dianne Criswell Phone: (360) 786-7433 Date:  02/27/2009
Agency Preparation: Gerald Sayler Phonc; 360-570-6088 Date:  02/27/2009
Agency Approval: Don Gutmann ‘Phone:  360-570-6073 Date:  02/27/2009
OFM Review: Ryan Black Phone: 360-902-0417 Date:  02/27/2009
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Part II: Narrative Explanation

IL A - Brief Description Of What The Measure Does That Has Fiscal Impact

Briefly describe, by section number, the significant provisions of the bill, and any related workload or policy assumptions, that have revenue or
expenditure impact on the responding agency.
Bunker fuel is fuel oil used for the propulsion of ships, RCW. 82.04.433 provides a business and occupation (B&Q) tax
deduction for amounts derived from the sale of bunker fuel for consumption outside the tetritorial waters of the United
States by vessels used primarily in foreign commerce. The Department of Revenue (Department) interprets this deduction
as applying only to B&O taxes imposed on wholesale and retall sales of bunker fuel and not to B&O taxes imposed on the
manufacturing of bunker fuel. A manufacturer of bunker fuel has brought a refund lawsuit against the Department,
contending that the bunker fuel deduction may be claimed against its manufacturing B&O tax liability for manufacturing the
bunker fuel, The lawsuit is currently pending in Thurston County Superior Court.

This legislation amends RCW 82.04.433 to clarify that the bu'pker fuel B&O tax deduction only applies to wholesale and
retail sales of bunker fuel and does not apply to the manufacturing of bunker fuel.

This bill will take effect immediately and applies both prospectively and retroactively.
IL, B - Cash receipts Impact

Briefly describe and guant{fy the cash receipts impact of the legislation on the responding agency, identifying the cash receipts provisions by section
number and when appropriate the detail of the revenue sotrces. Briefly deseribe the factual basts of the assumptions and the method by which the
cash receipts impact is derived, Explain how workload assumptions translate into estimates, Distinguish between one time and ongoing functions.

REVENUE ESTIMATES

This bill {s'consistent with the Department's administration of the bunker fuel B&O tax deduction in RCW 82,04.433,
Therefore, there is no revenue impact as a result of this legislation,

The bill's retroactivity clause could prevent an estimated $17.8 million, plus interest, in refunds of B&O taxes paid on the
manufacturing of bunker fuel. While this bill confirms the Department's interpretation of the bunker fuel deduction, it does
not entirely eliminate litigation risk,

If the pending lawsuit is resolved in favor of the taxpayer, enactment of this bill will prevent a potential ongoing estimated
revenue loss of $4.75 million in the biennium ending in Fiscal Year 2011, $5.7 million in the biennium ending in Fiscal Year
- 2103, and $5.8 million in the biennium ending in Fiscal Year 2015,

1L, C - Expenditures

Briefly describe the agency expenditures necessary to implement this legislation (or savings resulting from this legislation), ident{fping by section
number the provisions of the legislation that result in the expenditures (or savings). Brigfly desoribe the factual basis of the assumptions and the method
by which the expenditure impact is derived, Explain how workload assumptions transiate into cost estimates. Distinguish between one time and ongoing

To implement this legislation, the Department will incur costs of approximatety $5,000 in Fiscal Year 2010. These costs are
for amending one administrative rule.
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Part II: Expenditure Detail
111, A - Expenditures by Object Or Purpose

FY 2010 FY 2011 2009-11 201113 201315
FTE Staff Years 01 0.0 .
A-Salaries and Wages 3,200 3,200
B-Employee Benefits 800 800
E-Goods and Services -700 700
J-Capital Outlays 1300 300
Total § $56,000 $5,000
111, B - Detail:  List FTEs by classification and corresponding annual compensation. Totals need to agree with total FTEs in Part I
and Part 1A :
Job Classification Salary FY 2010 FY 2011 2008-11 201113 2013-15
HEARINGS SCHEDULER 32,688 0,0 0.0
TAX POLICY SP 3 89,766 0.0 0.0
WMS BAND 3 88,646 0.0 0.0
Total FTE's 190,960 0.1 0.0

Part IV: Capital Budget Impact

NONE, -

Part V: New Rule Making Required

Ident{fy provisions of the measure that require the agency to adopt new administrative rules or repeal/vevise existing rules,

Should this legislation become law, the Department will use the expedited process to amend WAC 458-20-19301- Multiple
activities tax credits, Persons affected by this rule-making would include manufacturers and sellers of bunker fuel.
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