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L INTRODUCTION

The Washington Business and Occupation (B&O) tax statute
prohibits businesses from construing B&O taxes “as taxes upon the
purchasers or custoﬁers,” and requires that the tax be treated as “a
part of the operating overhead” of the business. RCW 82.04.500.
This Court applied that provision in Nelson v. Appleway Chevrolet,
Inc., 160 Wn2d 173, 157 P.3d 847 (2007), and found that it
unambiguously prohibits businesses from imposing the B&O tax
directly on consumers. In Appleway, the plaintiff purchased a new
car from the defendant; the parties negotiated a sale price, and the
defendant car dealership then presented the plaintiff with a contract
that listed additional charges including sales tax and a $79 chafge for
the B&O tax. Id. at 178. This practice violated the plain language
of the statute. Id. at 180-81. Like any “overhead” expense,
businesses may include the cost of the B&O tax in their prices, but
they cannot add the tax to the sale price as they would a sales tax or
similar added charge. Id. at 181,

This case calls for application of Appleway to the sale of

mobile phone service. The Plaintiff, James Bowden, went to a



Cingular kiosk in Silverdale, chose a calling plan with a specific
price, and Cingular presented him with a contract listing that price
and stating in fine print that additional charges would be added to
the price each month, including a “gross receipts tax.” Excerpt of
Record (“ER”) 163. Cingular then billed Mr. Bowden an additional
charge every month for B&O taxes. Just as Appleway’s practice of
adding B&O tax to the agreed sale price of a car violated the statute;
so Cingular’s practice of adding B&O tax to the posted price of
mobile phone service violates the statute.

Cingular removed this case to federal court, and the federal
district court found that there was no violation of Washington law,
It relied on a case from the state Court of Appeals that held that a
seller may charge customers for the B&O tax if it discloses the
charge “during the course of negotiating the purchase price.”
Johnson v. Camp Automotive Inc., 148 Wn. App. 181, 182-83, 199
P.3d 491, 492 (2009); see ER 7 (citing ER 16). The district court
held that because Cingular listed “gross receipts taxes” in its

contract, it satisfied the requirements of the B&O tax statute.



The district court misunderstood the intent of the B&O tax
statute and .this Court’s precedent. Under Appleway, RCW
82.04.500 does not permit an added charge for the B&O tax,
regardless whether it is somehow “disclosed” to the customer.'
Appleway said only that the statute did not forbid the seller to
disclose the cost of its B&O taxes if the seller wished to do so, as
long as it is included in the price, not added to the price. Appleway,
160 Wn.2d at 181, 184 (“The statute is silent about disclosure, and
Appleway is free to disclose and itemize any tax or cost,””). The
Johnson case cannot and did not change this clear statutory mandate
or this Court’s precedent.

The Ninth Circuit U.S. Court of Appeals has asked this Court
to render an opinion whether RCW 82.04.500 permits Cingular to
add a B&O tax surcharge to the monthly price of phone service.

This Court should hold that it does not.

' The defendant in Appleway conspicuously disclosed the B&O
surcharge, including its exact amount, at four different places in the
contract that the plaintiff signed. Appleway, 160 Wn.2d at 178 n. 3.



II.  ISSUE PRESENTED

Plaintiff requested that the Ninth Circuit certify several
questions to this Court, including the following:

Under Revised Code of Washington (RCW)
82.04.500, may a seller impose a surcharge on its
customers to recoup its B&O taxes where the seller
states in fine print that it may add various surcharges
but the advertised price does not include the B&O tax
surcharge and there is no negotiation over the price?

The Ninth Circuit granted Plaintiff’s request in part, and certified the

following questioﬁ:

Under Revised Code of Washington section 82.04.500,
may a seller recoup its business and occupation taxes
where, prior to the sale of a monthly service contract,
the seller discloses that in addition to the monthly

service fee, it collects a surcharge to cover gross
receipts taxes?

IIl. STATEMENT OF THE CASE

A.  Cingular Imposes a B&O Tax Surcharge On
Washington Customers.

Washington State charges the B&O tax on all businesses “for
the act or privilege of engaging in business activities” in the state.

RCW 82.04.220. Retailers like Cingular are taxed .00417% of their



gross receipts. See ER 126.% In early 2002, Cingular decided to
begin passing through its B&O taxes to its customers as a surcharge
on their monthly bills. ER 128-29. Rather than absorb the cost of
the B&O tax like any other overhead expense, or increase its
advertised prices to account for it, Cingular elected to “surcharge”
customers for it in an additional line item on the bill, just like a sales
tax on the consumer. ER 126,> Cingular admits it treated the B&O
tax “very much like a transactional tax, which you would think that
was a sales tax, et cetera.” ER 129,

Cingular was aware of the fact that Washington law forbade
the practice of imposing the B&O tax on its customers. ER 131,
When asked why it chose to impose B&O taxes on its customers,
Cingular’s senior tax manager testified:

Cingular has charged the B&O surcharge to customers

as a separate line item because we're allowed to do

that. We believe we’re allowed to do that under
federal preemption.

2 See also

http://dor.wa.gov/Content/FindTaxesAndRates/BAndOTax/BandOra
tes.aspx.

? Webster’s defines “surcharge” as “a charge in excess of the usual
or normal amount: an additional tax, cost, or impost.” Webster’s
Third New Int’l Disctionary 2299 (G & C Merriam Co. 1976).



ER 127." Nonetheless, in February 2006, as a result of the Court of
Appeals’ decision in Appleway’ and Mr. Peck filing this lawsuit,
Cingular ceased charging Washington customers for B&O taxes.

ER 130.

B.  Cingular Sold Service to Plaintiff at Set Prices and
Added a B&O Tax Surcharge to Those Prices.

As set forth in the Ninth Circuit’s order, Plaintiff James
Bowden purchased service from Cingular at a licensed Cingular
dealer “kiosk™ in a shopping mall. ER 155, Cingular advertises and
sells its services in a variety of “rate plans,” each offering a different
combination of air time and other features for a specific monthly
service price. See ER 160-61. Mr. Bowden reviewed the rate plans
and prices before deciding to purchase service and hardware for
three wireless telephone lines; one for himself, one for his wife, and

one for his teenage daughter. ER 152, Supp. Excerpts of Record

(“SER”) 49.

* As noted below, federal preemption does not apply. Peck v.

Cingular Wireless Services, LLC, 535 F.2d 1053, 1058 (9th Cir.
2008).

> Nelson v. Appleway Chevrolet, Inc., 129 Wn, App. 927, 121 P.3d

95 (2005) (“Appleway I’), aff’d 160 Wn.2d 173, 157 P.3d 847
(2007) '



Cingular then had him sign three one-page “Service
Agreements.” ER 163-65. Each stated the “Monthly Service Fee”
for the rate plan he had chosen, the per-minute charge for additional
minutes used over the plan allotment, and the monthly fee for any
“Optional Features.” Id.° The Agreements each contained a
statement in fine print that stated:

REGULATORY COST RECOVERY FEE. Cingular
also imposes the following charges: a Regulatory Cost
Recovery Fee of up to $1.25 to help defray its costs
incurred in complying with obligations and charges
imposed by State and Federal telecom regulation, a
gross receipts surcharge, and State and Federal
Universal Service charges. The Regulatory Cost
Recovery Fee is not a tax or government required

charge.
It is not disputed that the prices listed in the Agreement did not
include the B&O tax surcharge. Cert. Order at 1331, Each month

Cingular billed Plaintiff separately for a “State B&O surcharge,” in

addition to the prices set forth in his contracts. See ER 135-37.

% A clearer copy of one of these agreements is appended to this brief,

"1t is also undisputed that the B&O tax was not included in the
“Regulatory Cost Recovery Fee.” See ER 137.



C.  Procedural History of This Case.

Plaintiff Jared Peck originally filed this action in state court in
Seattle in February 2006, and Cingular removed it to federal court
based on alleged federal preemption. ER 280-82. In October 2006,
the district court held that the Washington B&O tax statute was
preempted by the Federal Communications Act, 47 U.S.C. §
332(c)(3)(A), and dismissed the case. ER 69, 279. Plaintiff
appealed and on August 7, 2008, the Ninth Circuit reversed. Peck v.
Cingular Wireless Services, LLC, 535 F.2d 1053 (9th Cir. 2008). On
the Plaintiff’s motion, the district court remanded the case to state
court. ER 37.

Plaintiff James Bowden joined as class representative and
Plaintiff Peck took a voluntary dismissal. See ER 211-12. Mr.
Bowden moved for class certification, but while that motion was
pending, Defendant removed to federal court again, this time based
on diversity of citizenship under the Class Action Fairness Act, 28
U.S.C. § 1332(d). ER 213. The District Court denied Plaintiff’s
second motion to remand. ER 33, The parties cross-moved for

summary judgment.



Meanwhile, a parallel case, Riensche v. Cingular Wirleless
LLC, No. 06-1325Z (W.D. Wash.), was remanded from a similar
appeal, and Cingular moved for summary judgment in that case as
well.  The district court consolidated the hearing date for thé
summary judgment motions in both cases. ER 29. On October 2,
2009, the district court granted Cingular’s motion for summary
judgment in Riensche. ER 8. On December 15, 2009, .the court
granted Cingular’s motion for summary judgment in this case, based
on its holdings in Riensche, and denied Plaintiff’s motion. ER 1.

Plaintiffs in both cases appealed, and the Ninth Circuit held
oral argument in Riensche on July 13, 2010. The panel then
withdrew the case from submission pending completion of the
briefing in this case. No decision issued and, on November 22,
2010, Plaintiff Bowden requested certification of several issues of
state law to this Court. On January 24, 2011, the court granted that

motion in part, and certified the foregoing question to this Court.



IV. ARGUMENT
A.  The Certified Question Should be Reformulated.

The Ninth Circuit certified a slightly different question about
the B&O tax statute than Plaintiff proposed, but noted that this Court
may reformulate the question as it sees fit. Cert. Order at 1334
(citing Broad v. Mannesmann Anlagenbau AG, 196 F,3d 1075, 1076
(9th Cir. 1999)); Danny v. Laidlaw Transit Servs., Inc., 165 Wn.2d
200, 205, 193 P.3d 128 (2008). Plaintiff suggests that‘the Court
answer the question as he had originally proposed it.® There are two
substantive differences, indicated with emphasis in the margin.

First, Plaintiff included the proviso that there is no negotiation over

® The Plaintiff proposed the question as follows, emphasis added:

Under Revised Code of Washington (RCW)
82.04.500, may a seller impose a surcharge on its
customers to recoup its B&O taxes where the seller
states in fine print that it may add various surcharges
but the advertised price does not include the B&O tax
surcharge and there is no negotiation over the price?

The court reformulated the question as follows, emphasis added:

Under Revised Code of Washington section 82.04.500,
may a seller recoup its business and occupation taxes
where, prior to the sale of a monthly service contract,
the seller discloses that in addition to the monthly
service fee, it collects a surcharge to cover gross
receipts taxes?

-10 -



the price of Cingular’s service. This is factually undisputed and is
the fundamental distinction between this case and the precedents
(Appleway and Johnson) in which the courts said “disclosure” of the
B&O tax may be material. See infra at 13-15. Second, the Ninth
Circuit included the clause “prior to the sale of a monthly service
contract.” This qualifier assumes facts that are not in evidence (and
are untrue), and these assumed facts are immaterial to the statutory
mandate that the B&O tax must be included in and not added to the
price. See infra at 14-15.

B.  Washington Law Does Not Permit Cingular to Add a
“Surcharge” to Customers’ Bills for Its B&O Taxes.

The Ninth Circuit referred this case to this Court because of a
perceived lack of clarity between this Court’s decision in Appleway
and the Court of Appeals’ decision in Johnson. Cert. Order at 1332.
This Court’s review of the question presented is de novo. Parents
Involved in Comty. Sch. v. Seattle Sch. Dist. 1, 149 Wn.2d 660, 670,
72 P.3d 151 (2003).

In Appleway this Court held that the B&O tax statute “is not
ambiguous and plainly says two things: First, the tax is not a tax on

customers., Second, the tax is a tax on business and should be a part

-11-



of the operating overhead.” Appleway, 160 Wn.2d at 180. Many
taxes, most commonly the sales tax, are routinely passed onto
customers as a separate charge in addition to the price. See id. at
185. In contrast, “overhead costs” include the general costs of doing
business “such as rent, insurance, utilities,” which are not billed
separately to the customer. Id. at 180, By requiring that the B&O
tax be treated as overhead and not as a tax on the customer, the
legislature made it clear that, “unlike a sales tax, [the seller] cannot
add a B&O tax to the purchase price.” Id. at 185. That is precisely
what Cingular did. As its tax manager testified:

If you had an account that has a monthly recurring

charge, let’s say 39.95 a moth or whatever it is, you

would be charged the [B&O] tax on that recurring

charge the same way you would be charged sales tax,
federal excise tax at the time or any other taxes.

ER 107.

The Court of Appeals in Johnson distinguished Appleway.
Johnson involved another car dealer that itemized the B&O tax to
purchasers, but unlike in Appleway, the dealer included the tax in the
negotiated price, rather than adding it to the negotiated price.

Johnson, 148 Wn. App. at 182-83. The result in Johnson is

-12 -



consistent with the rule established in Appleway: B&O taxes may be
recovered from consumers as part of the price, but not as an “add-
on” charge on top of the price as if it were a tax on consumers. See
Appleway at 181; see also Peck, 535 F.3d at 1058 (RCW 82.04.500
“mandate[es] that businesses quote all prices inclusive of
Washington’s B&O tax.”). Cingular did not include the B&O tax in
its prices, it added the tax on top of those prices. ER 107,

The federal court in this case misapprehended Johnson and
the role of “disclosures” in complying with the B&O tax statute. In
Appleway, the defendant had protested that the law would prevent it
from itemizing the B&O tax and showing the costs that make ‘up the,
purchase price. See Appleway, 160 Wn.2d at 181. The Court
rejected that argument, explaining that businesses remain free to
identify any cost as part of the price, but cannot add the cost of the

B&O tax to the price.

“Quite simply, the seller may disclose the B&O
overhead charge to the purchaser, but it must be done
while setting the final purchase price. The process
here involved the negotiation of a price; hence, the
information should have been disclosed as part of that
process.”

-13 -



Id. (quoting Appleway I, 129 Wn. App. at 945). As is evident, the
Court contemplated itemization of the B&O tax in a negotiated
transaction, where the price set through a bilateral process and not

pre-determined. As the Court explained:

In other words, it is lawful for Appleway to disclose a
B&O charge to Nelson during the course of
negotiating a purchase price or later identify any
claimed element of overhead. However, Appleway
may not add a B&O charge as one of several fees and
taxes after Appleway and Nelson negotiated and
agreed upon a final purchase price.

Id. (emphasis in original),
Thus, where the price is negotiated, a seller can “itemize” the

cost of B&O tax as part of the negotiated price, and still include that

cost in the price. That is what happened in Johnson. Because Camp
Automotive disclosed the B&O charge during the negotiations over
the price, and included it in the negotiated price, the court concluded
there was no violation of the statute. Johnson, 148 Wn. App. at 184,
185. But in Appleway, disclosure made no difference, because the

price was negotiated and set before the B&O tax was disclosed and

added to the price. Appleway, 160 Wn.2d at 180-81.

-14 -



Likewise, where the price is unilaterally set in advance and is
not negotiable, as was the case here, disclosure would make no
difference, because the law forbids the seller to add the B&O tax to
the price.” Sellers can always “later identify any claimed element of
overhead,” i.e., identify the portion of the pricerthat will be used to
pay B&O taxes, but it must “quote all prices inclusive” of those
taxes. Appleway, 160 Wn.2d at 181; Peck, 535 F.3d at 1058.
Cingular plainly did not do that.

Cingular’s “add-on practice” is “explicitly forbidden by the
statute.” Appleway, 160 Wn.,2d at 181. No other conclusion makes
sense consistent with the statute and this Court’s decision bin
Appleway.

Y.  CONCLUSION
For the reasons stated above Plaintiff respectfully requests

that the Court find that RCW 82.04.500 prohibits a seller from

? Cingular’s disclosures were even more anemic than Appleway
Chevrolet’s. Appleway’s contract clearly stated that Mr. Nelson
would be charged an extra $79 for B&O taxes. Id. at 178 n. 3
(noting that the B&O tax was fully disclosed repeatedly in the
contract). Cingular’s contract only stated, cryptically and

inconspicuously, that it “also imposes ... a gross receipts surcharge.”
ER 163.

- 15 -



imposing a surcharge on its customers to recoup its B&O taxes, even
where the seller discloses that it will add such a surcharge, if the
advertised price does not include the B&O tax surcharge.
DATED this 28" day of February, 2011,
BRESKIN JOHNSON & TOWNSEND PLLC
By___/s/ Daniel F. Johnson

Daniel F. Johnson, WSBA No. 27848
Attorneys for Respondents

- 16 -
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