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. INTRODUCTION

Respondent Lynette Katare submits this answer to the
amicus brief filed by the Fred T. Korematsu Center for Law and
Equality, the Asian Bar Association of Washington, Pacific
Northwest District of the Japanese American Citizens League, and
the Viethamese American Bar Association of Washington
'(co,llectively “Amici”).

None of the issues raised by Amici warrant review of the
Court of Appeals’ unpublished decision that the trial court did not
abuse its discretion in imposing fbreign travel restrictions when it
found that the father had' previously made credible threats to abduct
the children to India, that “the risk of abduction has not abated, and
based on evidence presented at the hearing on remand is seen
more clearly to have been strong at the time of the original trial, and
perhaps to have now increased,” (CP 161) and that “[the father's]
pattern of abusive, controlling, punishing behavior puts the children
at risk of being used as the tools to continue this conduct. The
passport and travel restrictions. set forth in the parenting plan are
reasonably calculated to address this identified harm.” (CP 163)

The Court of Appeals’ unpublished decision is entirely fact-bound,



intended to address solely the circumstances of this particular
family, and will have no bearing on other litigants.

. ARGUMENT WHY REVIEW SHOULD BE DENIED

A. Review Is Not Warranted When The Trial Court's
Findings Regarding Indian Law, An Issue Of Fact, Were
Accurate And Based On The Evidence At Trial.

1. Amici’s Analysis Of Foreign Law On Appeal,
Which Was Never Presented To The Trial Court, Is

Not A Basis For Review Of An Unpublished
Decision Affirming The Trial Court. ~

This Court should not accept review based on Amici's
assertion that the trial court did not understand how the Indian
courts would act in the event the father kidnapped the children to
India. In the trial court, and in the Court of Appeals, the father did
not challengé the evidence presented by the mother regarding
Indian law. Amici for the first time in the appellate court argued that
the trial court's decision was wrong, based on its alleged
misunderstanding of Indian law, But “‘the case must be made by
_the parties and its course and issues involved cannot be changed
or added to by friends of the court.” City of Lakewood v. Koenig,
__Wn. App. __, 1 4, fn, 2, 250 P.3d 113 (March 29, 2011). This
Court should "decline to address issues raised only by amici.”

Koenig, __ Wn. App. __, 14, fn. 2.



Even if fhe father had raised the issue of the trial court's
interpretation of ]ndian law on appeal, this Court should deny
review premised on that basis. "Foreign law is a fact issue that
must be pleaded and proved like any other fact by the party relying
on the foreign law. The requirement that foreign law be proven as a
fact places the responsibility of presenting appropriate evidence of
foreign law on the proponent of the ‘foreig‘n law." State v. Rivera,
95 Wn. App. 961, 966, 977 P.2d 1247 (1999) (sitations omitted).
Here, the mother presented evidence of Indian law (Ex, 11, 25),
which was admitted without objection from the father.

Amici concedes that Exhibit 25 states “that summary
proceedings are not available” if the children were removed to
India, but argues that the Exhibit's statement is inconsistent with
other Indian case law, Dhanwanti Joshi v. Madhav Unde (1998) 1
SCC 112. (Amici Br. 6) The Court of Appeals correctly noted that
“to the extent that the two cases cited by amici curiae contradict the
court's fi-ndings regarding Indian courts’ treatment of foreign
custody orders, neither was brought to the attention of the trial
court,” Katare v, Katare, 159 Wn. App. 1017, 2011 WL 61847, *10,
fn. 14 (2011), and properly held that “because the only evidence

presented to the court on Indian law and the enforcement of foreign



custody orders in Indian courts was uncontroverted, the record
supports the court's findings regarding the consequences and
seriousness of abduction to India,” Katare v. Katare, 2011 WL
61847, *10 (2011).

Amici argues that Dhanwanti Joshi v. Madhav Unde
(1998) 1 SCC 112, “was in fact before the trial court as part of
Exhibit 25 on which the trial court relied in making its finding”
(Amici Br, 5-8) because the case is referenced in passing within
the Exhibit:

International child abduction law in India stands

substantially modified in terms of a very recent

Supreme Court judgment in the matter of Dhanwanti

Joshi v. Madhav Unde, reported as JT 1997 (8) SC

720, handed down on 4 November 1997, It deals with

the provisions and case-law analysis relating to the

Hindu Minority and Guardianship Act 1980, read with

the GAWA 1890. These two enactments principally

govern the law relating to child custody under Indian

law.

(Ex. 25 at 113) At trial, however, the father did not dispute the law
as set forth in Exhibit 25, nor did he in any way call to the attention
of the trial court that Dhanwanti Joshi v. Madhav Unde (1998) 1
SCC 112 allegedly ¢ontradicted the law as described in this Exhibit.

In fact, on the same page on which this case Is cited, three

paragraphs later, the Exhibit states: “From above mandate of law, it



is clear that the courts in India now would not exercise a summary
jurisdiction to return children to the foreign country of habitual
residence.” (Ex. 25 at 113) Thus, the trial court properly found that
“Exhibit 25, p. 113, shows that summary proceedings in India do
not include summary proceedings.” (CP 156) The Court of
Appeals properly rejected Amici's claim that Indian law is in fact
different than represented at frial as a basis for reversal.

2, The Trial Court’s Finding On Foreign Law Is Not

Inconsistent With The Foreign Law Presented By
Amici.

Although appellant's failure to raise this issue should
pfedlude its consideration at Amici's request now, the analysis and
result of the Indian case relied on by Amici in reality refutes its
claims that Indian law is different than found by the trial court and
would protect the mother's custodial rights. To the contrary,
Dhanwanti Joshi v. Madhav Unde (1998) 1 SCC 112 confirms
that the trial court was correct In its concerns that once a child is
unilaterally relocated to India it would be very difficult and time
'con'suming for the parent left behind to have the child returned.

A copy of the Indian court's decision is attached to this
answer as Appendix A, In that case, the parties were divorced in

the United States and the father was granted visitation rights. The



mother then unilaterally took the child to India. The U.S. courts
subsequently entered an order granting the father “permanent
custody.” Despite this U.S. order, the mother was granted custody
of the son by the Indian courts. Several years passed while Athe
parties litigated in the Indian courts, and bly the time the Supreme
Court of India heard the matter, the child had been in India for
twelve years. Custody was ultimately granted to the mother by the
Indian court despite the fact that she had violated a U.S. custody
order by refusing to place the son in the father's care.

The Supreme Court of India’s decision in Dhanwanti Joshi
V. Madhav Unde proves that summary procéedin'gs are not
required where a child is unilaterally removed to India, and that a
foreign custody order is only a “factor” to be considered by the
Indian courts in deciding (as they had in that oa_s‘e) that an
abducting parent was nevertheless entitled to an award of custody
in India. This holding is entirely consistent with the trial court's
findings and concems in this case. The Indian Gourt acknowledged
the court “will consider the question [of return of the child} on merits
bearing [on] the welfare [of] the child as of paramount importance
and consider the order of the foreign court as only a factor to be

taken into consideration [ ], unless the court thinks it fit to exercise



summary jurisdiction in the interests of the child and its prompt

return is for its welfare | ] ‘_the Court's overriding concern must be

the welfare of the child.” (App. A at 11, emphasis added) This is
the opp.osi‘te of the rule in contracting states under the Hague

Convention, which must return the child to child’s “country of

habitual residence” unless certain -exceptions apply. Abbott v.

Abbott, 130 S.Ct. 1983, 1989, 176 L.Ed.2d 789 (2010). The trial

court’s findings of fact thus accurately reflect the legal impediments

to the children’s return were the father to remove the children to

India.

B. Review Is Not Warranted Because The Trial Court Did
Not Impose Foreign Travel Restrictions On The Father
Solely Because He Was Born In A Non-Hague
Convention Country.

Review of the Court of Appeals’ unpublished decision is also
not warranted because the trial court did not place “undue reliance
upon India not being a signatory to the Hague Convention” in
imposing foreign travel restriction on the father's residential time.
(Amici Br. 8) The trial court did not impose international travel
restrictions because the father was born in a country that was not a

signator to the Hague Convention, but because ‘“the father

threatened to the take children to India without the mother.” (CP



153) The trial court found that the father's abduction threats were
adverse to the best interests of the children, that there was a
sufficient risk of abduction, and that “the passport and travel
restrictions set forth in the parenting plan are reasonably calculated
to address this identified harm.” (CP 156) Amici's allegations that
the trial court's imposition of international restrictions was based
solely on India’'s status as a non-signatory to the Hague Convention
is simply not supported by the record.

In anylevent, the trial court's consideration of Indian law and
the fact that it was not a signator to the Hague Convention to
determine the available procedures were the children removed to
India was proper, As the U.S. Supreme Court recently recognized
in Abbott, 130 S.Ct. at 1989, the benefit of the Hague Convention
is that it requires a prompt return remedy, to prevent the harm
resulting from abductions: “an abduction can have devastating
consequences for a child, Some child psychologists believe that
the trauma children suffer from fhese abductions is one of the worét
forms of child abuse.” Abbott, 130 S.Ct at 1996 (citations
omitted).

Amici express concern that somehow the Court of Appeals’

unpublished decision will have a “dispropottionate impact on



immigrants from Asia, the Middle East, and Africa” because
countries in those areas are “predominantly the countries that have
hot yet signed on to the Hague Convention.” (Amici Br. 8) First,
Amici provides no support for this broad statement. In fact, Hong
Kong, Israel; Macau, South Africa, and Sri Lanka, are all members
of the Hague Convention." Second, international travel restrictions
will only be justified if individuals engage in the type of conduct
threatening abduction that the father did in this case. Ultimately, it
was the father's behavior and conduct, not his national origin, that
caused the trial court to impose its international travel restrictions.
C. Review Is Not Warranted Because The Best Interests Of
The Katare Children Were Served By Imposing
International Travel Restrictions As The Only Means Of

Preventing The Harm That Would Be Caused Were The
Father To Abduct The Children.

Amici alleges as a ground for review their opinion that the
best interests of the Katare children We'ré not served by the trial
court’s decilsion bécause “biracial children have an interest in
exposure to both sides of their cultural heritage.” (Amici Br, 9) The
trial court's findings warranted the limitations placed on the father’s

residential time regardless of his race, or the mother's, or the fact

'hitp://travel.state.gov/abduction/resources/congressreport/congre
ssreport_1487.htm|



that theirs was a “bicultural” marriage. In any event, the trial court's
restrictions do not prevent the father from exposing the children to
his culture. As the father testified, he exposes the children to his
culture by celebrating Indian holidays with them, sharing Indian
food, and teaching them about Indian traditions. (X RP 89) The
children maintain relationship with their relatives from India through
webcam conversations. (XI RP 8) Biracial children certainly have
an interest in “cultural exposure,” but it is not entitled to'-greater
protection than the interest in preventing harm to a child from' a
credible threat of international abduction.
lll. CONCLUSION

Amici presents no basis to review the Court of Appeals
unpublished, fact-based decision affifming thé trial court's
discretionary parenting decision. This Court should deny review.

Dated this 23" day of May, 2011.

, P.S. . LAW OFFICES OF GORDON
W. WIL "

By:_(_/2//pn By:.
Catherine W, Smith Gordon W. Wilcox
WSBA No. 9542 WSBA No. 75

Valerile Villacin
WSBA No, 34515

Attorneys for Respondent
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- PETITIONER:
" DHANWANTT JOSHI

Va.

RESPONDENT :
MADHAV UNDE

DATE OF JUDGMENT: 04/11/1997

BENCH : .
S.B. MAJMUDAR, M. JAGANNADHA RAO

ACT:

HEADNOTE:

JUDGMENT :
THE 4TH DAY OF NOVEMBER, 1997
Present;
Hon'ble Mr.Justice 8.B.Majmudar
Hon'ble Mr.Justice M.Jagannadha Rao
In-person for the appellant
Kailesh Vasdev, Adv. for the Respondent
JUDGMENT
The following Judgment of the Court was delivered:
M. JAGANNADHA RRO, J.

These two appeals are connected and can be disposed of
together C.A.No 5517 of 1997 arises out of order dated
10.6.1997 and 4.7.1997 passed by the High Court in appeal
against M.J.Petition No. 985 of 1985 filed by the appellant
in civil Court which was transferred to the Family Court.
C.A. No. 5518 of 1997 ariges out of orxderg passed on same
dateg by the High Court in Family Court Appeal No. 99 of
1995 (arising out of order dated 1,212.3995 in custody case
No. 9 of 1993 filed by the respondent) . The ordexs dated
10.6.1997 are orxders dismissing the matters for default and
orders dated 4.7.1997 are those refusing to restore the
matters and vacating the ad interim order. In the Family
Court Appeal 99 of 1995 while pagsing orders on 4.7.1997, it
was also stated by the High Court that appellant has no case
on merits. '

The facts leading to the appeals are as followa: ~

The respondent Mr.Madhav Under married the appellant
(who was then in U.S.A) on 11.6.82 at Omaha, State of
Nebraska in the U.8.A,. ©On 19.6,1982, a separate marriage
ceremony ag per Hindu rituals was performed, It appears
that the respondent had earlier married one Bhagyawanti at
Nagpur on 20.4.1967. The respondent later left for USA and
obtained an exparte divorce order against Bhagyawanti in the
trial court at Oakland 4n the Btate of Michigan on
25.10.1997 allegedly by way of misrepresentation. (Later
Bhagyawanti moved = that Court for vacation of that oxder).
The said Bhagyawantil alge filed petition No.101/81 in the
District Court, Nagpur and claimed that the decree obtalned
by respondent in USA was vold and based on misrepresentation
of facts and she claimed for divorce maintenance and the
reliefs. She succeeded 4in that cdse and a fresh divorce

App' A FRSTU R
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decree was passed by the Nagpur Court on 11.6.84 relying
upon Smt. Satya vs. Te] gingh (1975 (L) s&cCC 120]. That
would mean that the Indlan Court held that the U8 divorce
decree dt, 25.10.1997 was not binding on the sald
Bhagyawanti.

The appellant lived with the regpondents in USA for 10

wmonthe after her marriage on 11.6.1982. on 15.3.1983, a

‘male child was borne tO them, is USA and was named Abhijeet.
Due to certain compelling clrcumstances, the mother
(appellant) and the child left the respondent on 20.4.83 the
child was 35 days old., Thereafter, the respondent-husband
nad no occasion to live with his wife and the child so far.
They have been involved in unfortunate litigations both
¢ivil and Criminal both in USA and india for the last 14
years. The respondent ig continuing to live in USA while
the appellant and her son have peen living in India. The
boy is now studying in 8th standard in a school at Pune.

The respondent-husband filed a divorce case in USA
against the appellant and also sought custody of the child,
Initially om 15.3,1983 the US Courts had given custedy of
the child to the wother-appellant. A divorce decree was
pasged exparte om .23.9.,1983. Orn 20.2.84 the child reached
India with the appellant s-mother. The regpondent Chen
obtained an order on 11.4.1984 exparte containing directions
as to visitation rights in his favour. Late on, 30.4.84 the
Court passed an order exparte modifying the earlier order
unto one of "temporary custody" in favour of the husband-
respondent and shifting the tewmporary c¢are, control ox
possession of the child from the appellant to the
regpondent, until a final bearing as to be held on all
issues. Oon 28.4.86, the US Court passed on exparte oxder
granting /permanent custody’ to the respondent -husband.

Tn the meanwhile, the appellant proceeded from USA to
Australia and then reached india and Joined her son. She
then filad M.J. Petition No. 985 of 1985 in the Civil Court,
Rombay for a declaration that her marriage with respondent
on 11.6.1982 was null and void inasmuch as the respondent’s
marriage with Bhagyawantl was subsilsting on that date. She
claimed waintenance for her and the child and for a
declaration that the divorce decree passed by the US Court
on 23.9.83 was not binding on hex and for injunction against
regpondent from removing the child from her. That the
divorce decree  obtalned on 25.10.77 by the respondent
agalnst Bhagyawanti did not bind Bhagyawanti has now been
declared in the fresh divorce decree passed by the Indian
Court on 11.6.84 as stated above:

The regpondent came tO Bombay and filed Habeas Corpus
petition No. 328 of 1986 in the High Court of Bombay and the
said Writ Petition was dismissed on 15.4.86 and custody wag
granted to the appellant by the High 'court. The Court saild
In a elaborate orxder);

nTherefore, taking the totally of

¢ircumatances into consideration,

we £ind allowed to retaln the

custody for the present and at the

stage. The interim Custody of ,
Abhijeet be handed over to the
mother Dhanwanti forthwith. The

petitioner~father-MadhaV will the

right of wvisiting between 4.000

p.m. and 6 p.m. every day. Subject

to the above, rule is discharged. .
(The permanent custody order of UDS Court dated 25.4.86 in
favour of the husband is after this dated. B Social leaves
petition No. 1290 of 1986 filled by respondent was dismigsed
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on 8.5.1986.

We come to the next stage of proceedings under the
cuardian and wards Act, and eye 13 of the Hindu Minority &
Guardianship Act, 1890) filed by the appellant for permanent
guarxdianship of the person/property of her son and other
reliefs. The Court appointed her as permanent & Lawful
guardian of the person/property of the ehild or 20.8.1986,
Thie was an exparte order in favour of the appellant-wife,
The application filed by, regpondent for satting aside the
came was dlsmissed on 23.1.1987 by the trial court. Appeal
No. 1313 of 1987 to the High Court filed by the respondent-
husband was dismissed on 23.11.1987 observing;

"We have heard Mr. Ganesh learned

counsel appearing on behalf of the

appellant t length and we find that

there 1s no merit whatsoever in the

appeal. From what has been stated

hereinabove it Ls very clear that

the appellant is fighting with the

Respondent for over several years,

The conduct  of the appellant

clearly indicates that he g a much

married man and he had entered into

marriage with the Respondent by

suppressing the fact of the flrst

marriage with a girl at Nagpur.

The earlier judgment of  the

Division Bench  of this court

clearly indicates that the

appellant had treated the

Regpondent with cruelty and the

Regpondent was required to leave

the matrimonial house with the

child under  great atress and

compulsion, The conduct of the

appellant does not indicate that he

is interested in the welfare of the

child but the anxiety of the

appellant seems to be to seek

custody of the child only & with a

view to avold payment of

maintenance for the child.

Apart from the merits of the claim,

_we must bear in wind that whatever

may be, the disputes between the

parties the Court has to consider

in the proceedings under the

Guardianship Act as to what is in

the interest of the minor child.

The wminor child has remained with

the mother for last over four years

and in our judgment it would not be

in interest of the minor to De

enatched away from the wmothex and

the order of the learned S8ingle

Judge appointing  the mother as

guardian could not be faulted

with."”

Once again, the respondent filed appeal in this Court
in ¢.A. ©No, 1289/90. This was dismissed on 10,10.1990,
This Court, however, while dismissing the appeal, made an
ohsexrvation:

"ge make it clear that we have
decided the case only on the
grounds which we have set earlier
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and we decline to express ay view

on the legal merits of the decree

or on merits of the disputes

between the partiles concerned

except to the extent that there was

no good causge for setbing aside the

exparte decree. I the appellant

has any other remedy open in law

against the exparte decree thig

judgment will not preclude him from

pursuing such remedy.”

Taking advantage of +the galid obsexrvation, the
respondent filed Case No.D9 of 1993 in the Family Court,
Bombay afresh for custody of child. That petition was
clubbed with M.J. Petition No. 985 of 1985 filed earlier by

‘the appellant in the City Civil Court regarding declaratlon

that her marriage was void, which was transferred to the
Family Court. The Famlly Court passed an order dt. 1.12.95
allowing the respondent’s application D9 of 1993 and
granting him custody of the child to the respondent and
dismissed appellant’s M.J.Petition No.985 of 1985 filed to
declare hexr marriage with respondent as null & void.

The appellant preferred appeal to the High Court, Stay
was granted. It appears, during the hearing of the appeal,
the respondent wag given custody of the child for 4 days but
on the first day the boy ran away from the respondent and
was traced, and then all the parties met at a police station
and the custody of the boy was given to the respondent for
three days. The boy was later taken by respondent to his
village called Baddlapur in Maharashtra for those three
days. The appellant’'s appeals were listed after vacation in
the first week fox 9th June. It is the case of the
appellant that the case was not listed on 9th, it was
listed on 10th June, 1997, and sghe had no notice and when
the Advocate requested the court for time, the case was not
adjourned but wag only passed over till 2.245 p.m. and then
at 2.45 p.m. it was dismissed for non-prosecution. The
application o, 3411 of 1997 to set aslde the same was
digmissed on 4.7.97. It was also held 1 the ozxder dt,
4.7.97 that the appellant-mother had no case on merits for
retaining custody of the child.

Aggrieved by the order dlsmissing the appeals for
default and the refusal to restore the same, and aggrieved
by the findings given on merits of the application for
custody and aggrieved by the dismissal of the appeal in the
cagse for declaring the marriage as null & void - without
giving any reasons, - these two Civil appeals have been
preferred by the appellant,.

We have heard arguments. on the merits of the petition
filed for custody of the child, 80 far as the appeal
relating to declaration of the marriage as null & void filed
by the appellant is concerned, the appellant stated fairly
that she does not want to pursue the same. Therefore, the
earlier decree of divorce as between her and her husband can
be treated as having become final.

go far as the dismissal of the appellant’s appeal
(against the orders in respondent’s application D9 of 1993
for custody) for default on 10.6.97 and the refusal of the
High Court on 4.7.97 to restore the same, we have been taken
through the affidavits and the circumstances of the case and
we are satisfied that the High Court was not justified in
not restoring the appeals and in refusing to give a hearing.
it appears to us that the High Court did not give due
importance to the fact that the case related to custody of a
¢hild who has been living with the appellant for more than
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12 years or more and that it involved serilous congeguences
for the child, whatever be the fault of the appellant, it
was a fit case where the appeal should have been resgtored,
If the child, on account of his superience in the three days
with his father - during the pendency of the appeal when
temporary custody was given to the respondent was not
willing to accompany the mother to the High Court, prima
facie it appears to us that there was 1o ground for
initiating contempt proceedings against her for not
producing the child. Be that as it may, the sald contempt

- proceedings will be disposed of in accoxdance with law by

the High Court. In any event we direct recall of the

bailable warrants issued agalnst the appellant, if they are

still pending.

Before the hearing of the case, we interviewed the boy
in Chambers and found that he was gquite intelligent and was
able to understand the facts and circumstances in which he
wag placed. He informed us that he was not inclined to go
with his father to USA and he wants Lo continue his studies
in India till he completes 10-2 or he finishes his
graduation. He feels that he will then be in a position to
decide whether to go to USA for higher studies. He wants to
continue to be in the custody of hig mother., He told us that
his desire is to become a Veterinary doctor.

parties & counsel on both sides wanted us to digpose of
the custody matter on merits.

The High Court while holding that the appellant had no
cage on merits, has given only one reason for granting
custody to the father. it stated that the father,

"Who has acquired citizenship in

America is well-placed in is

career. The hoy is nearing the age

of 14. The paramount interest of a

boy aged 14 years of age s

definitely his future education and

career. The further education of

ghe boy whose father is well-placed

in America will be comparatively

guperior. The lower Court took

note of thig clrcumstance and

granted custody of the boy to

reapondent. Therefore, we do not

. find any error in the ordex passed

by the Court below"

Tt is clear that the Family Court and the High Court have
therefore based thelr decision on the sald sole circumstance
regarding the financial capacity of the father to give

"petter educatlon to the boy in USA, Learnad coungel for the

respondent ~husband has <contended in addition, that the
appellant had violated Court orders in USA and brought the
child to India and had also not produced the child in the
Bombay High Court and had violated Court directions, and
that by such conduct she was disqualified from having
custody of the child. It was also argued that she was
living in Bombay while the chile, is studying at Pune, and
that she does not have the capacity to educate the child in
UsA. The husband led evidence that his brother & brother's
wife are prepared to come to USA to take care of the child
if the child should come to USA. .

on the other hand, the appellant hag contended that

"earlier orders granting custody to her have become final and

that there is no change in the circumstances warranting the
ghifting of the custody to the father, that the Child cannot
be uprooted from the environment in which he has grown for
the last more than 12 years, that she has the capacity to
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educate the child in USA, that the child is a citizen of USA

and is entitled to go there in his own independent right at

any time, ‘that in US, there is no body to take care of the
child in the husband’s household and that the respondent’s
pbrother/wife could not be gubstitutes for the wmother, even
if they go to USA . She submitted that the respondent made
efforts taking away the child from her within 35 days of its
birth and she had to leave the house in USA with the child
and the c¢hild was sent to India through her mothex; she
escaped the detectives employed by the respondent, and
proceeded to India via Australia. Her 8Sringing the ¢hild to
India in those circumstances cannot pe a ground for shifting
custody of the child to the respondent. She contended that
the Courts below could not ignore the earliser orders of the
High Court in the Habeas Corous case or the orders in the
proceadings under the Guardian & Wards &Act, 1890. The
gupreme Court had also rejected the respondent’s appeal in
both cases, In the lattex case the High Court/suprene Couxt
had refused to set aside the ex parte orders passed in her
favour and against the regpondent . This operated as res
judicata or estoppel. ghe also contended that when the
child was not willing to come before the Bombay High Court
in view of his unpleasant’ experience with the father for 3
days when the Bombay Court gave custody to the father, she
could not be found fault with for not bringing the child to
the Court and that fact cannot also be a ground for shifting
custody to the respondent.

On these wubwmissions, the following points arise for
consideration:
(1) Could the Family Court and High Court have ignored the
orders passed in favour of the appellant in the Habeas
Corpus Case on 15.4.86 and the exparte order in the Guardlan
& Wards Act case dated 23.11,87 and the orders of refusal of
the High Court or Supreme Court in 1990 to set aside the
latter orders and could the respondent file a fresh case in
the Family Court in 1993 to claim ecustody, and if so is
whether there is proof of changed circumstances between 1990
and 1993 or 1997 warranting the shifting of custody to the
respondent -father, and whether the capacity  of the
respondent to give education to the child in USA could alone
pbe sufficient ground to shift custody?
(2) Do the fact relating to the appellant bringing away the
child to 1India in 1984 contrary to an order of the US Court
or not producing the child in the Bombay High Court have any
pearing on the decision o the Courte in India while deciding
about. the paramount welfare of the child in 1993 or 19977
(3) In case the respondent is not entitled to permanent
custody, is he entitled to temporary custody or visitation
rights. '
Point 1: From the facts already stated, it is clear that
the appellant has an order in her favour of the High Court
of Bombay dated 15.4.86 giving her the custody of the child
passed while diemissing the wrilt petition filed by the
respondent seeking a writ of baheas corpus. The appellant
then has also an order in her favour pasged again under the
guardian & Wards Act dated 23.11.1987, though in exparte
proceedings, glving her permanent custody of the child. The
appeals preferred by the respondent against he gald oxder to
the Supreme Court have been dismissed. The order in the
proceedings under the Guardian & wards Act, 1890 dated
53.11.1987, even though exparte is binding on the respondent
as it concerns the same subject matter and operates as res
judicata (Mulla, CPC, Vvol.l, 15th Bd., P. 109) (See also
garkar on Evidence 13th Ed. P. 1128 that judgment by default
creates an estoppel - quoting aailendra Narayan vs. State of



»httg://JUDIS.NIC.IN SUPREME COURT OF INDIA

Orissa AIR 1956 SC 346).

we re of the view that the High Court, in the present
proceedings, was clearly in error in not even referring to
the earlier orders and their binding nature on the
respondent, in 80 far as the sald orders considered that in
the interests of the paramount welfare of the c¢hild, the
custody was to be with the mother, the appellant. In the
present proceedings started start .on the premise that the
permanent custody was with the mother, it will be necessary
for the respondent to establish facts subseguent to 1990 and
pefore 1993 . OY 1997, which can amount to change in
circumstances requlring custody of the child to be shifted
from the appellant to the respondent. :

Tt is no doubt true that orders relating to custody of
children are by their wvery nature not final, bhut are
interlocutory in nature and subject to modificablon at an
future time upon proof of change of clrcumstances requiring
change of custody put such change in custody must be proved
to be in the paramount interests of the child [Rosy Jacob
vs, Jacob a. Chakramakkal (1973 (1) 8CC 840)]). However, we
may state that in respect of orders as to cuatody already
passed in favoux of the appellant the doctrine of res
judicata applies and the family Court in the present
proceedings cannot re-examine the facts which were formerly
adjudicated between the parties on the issue of custody or
are deemed to have been adjudicated. There must be proof of
gubgtantial change in the circumstances presenting anew case
pefore the court. IE st be egtablished that the previous
arrangement was 1ot conductive to the child’'s welfare oY
that it has produced unsatisfactory results. Ormerod L.J.
pointed out in § vs. W [(1981) 11 Fam.Law 21 (82) {cA)] that

1ghe status dquo argument depends

for its strength  wholly and

entirely on whether the status quo

ig satigfactory oOX not, the toxe

satisfactory the status duo, the

stronger the argument for nokt

interfering. The less satisfactory

the status quo, the less one

requires before deciding to

change" .

Wwe shall next consider the point which solely appealed
to the Family Court and the High Court in the present
proceedings namely that the respondent is financially well-
off and can take care of the child bettexr and give him

guperior education {s USA, Lindley, L.J. in Re. ve&. McGrath

(Infants) 1893 (1) Ch. 143 (148) gtated that:
. ...the welfare of the c¢hild is
not to be measured by woney alone
nor by physical comfort only. The

' word ‘welfare’ must be taken in its.

wildes sense. . The moral and
religious welfare must be
considered as well as its physical
well-being. Nor can the tiles of

affection be disregarded."
As to the "secondary" nature of material congiderations,
Hardy Boys, . of the New zealand Court aaid in Walker vs.
Walker & Harrison (See 1981 X.7.Recent Law 257) (cited by
British Law Commisgion, working Paper No. 96 Para 6.10)

nWelfare 1s an all-encompagsing

word. It includes material

welfare, both in the sense of

adequacy of resources to provide a

pleasant home and a comfortable

et

et
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standard of living and in the gense
of an adequacy of care to engure
that good health and due personal
pride are maintained. However,
while material congiderations have
their place they are secondary
matters. More important are the
stability and the gecurity, the
lovirg and understanding care and

guildance, the warm and
compassionate relationships, that
are essential for  the full

development oOf the <¢hild’s own
character, personallty and talentg"
From the above, it is clear that the High Court in the

cage before us was clearly in errox in giving sole or wore .

importance to the superior financial capacity of the husband
as stated by him dn nis evidence. Assuming that his
Financial capacity is gsuperior to that of his wife, that in
out opinion cannot be the sole ground for disturbing the
child from his mother’s custody. As of today, the child is
getting good education and 1is doing well in his studies.
The proposal of an immediate American education which the
father is prepared to finance cannot, in our opinion, be a
sufficlent ground for shifting the child to the father's
custody, ignoring the fact that for the last more than 12

years, the child has been in the mother's custody. Thee is

also, no basis, having regard to the oral evidence adduced
by the parties, for holding that the mother ls permanently
residing at  Bombay Jeaving the c¢hild at Pune. The
appellant’s categorical evidence that whenever she had to go
to Bombay from Pune, her mother used to come fyom Bombay to
pune to take care of. the child, leaves no doubt in our mind
that the mother is residing mostly at Pune and goes GO
Bombay occasiconally for very short periods in connection
with certain official duttes in her employment. the
appellant has also relterated before us that she has been
residing at Pune and she has a flat there, As contended by
her, the c¢hild is a citizen of USA by both and he can go to

UsA in his own right in future whenever it ig so decided..

Further the evidence of the respondent and of his brother
that in the event the child is allowed to go to UsA with the
reaspondent, the regpondent’s prother and the latter’s wife
have agreed to proceed to USA, leaving thelr three daughters
in India (of whom o € hag been married recently) ox
anticipating the migration of their daughters, appears Lo us
to be too artificial and a make believe affair rather than
real. It appears Co U8 that the effort on the part of the
regpondent here is only to impress the Court that the child
will have company of these persons in case the child is
allowed to proceed to USA. This evidence hag not appealed
to us.

In the result, therefor, we do not find any gubstantial
change in the circumstances petween 1990 and 1993 or 1997
which can Jjustify the ehift over the permanent custody of
the child from the appellant to the respondent.
point 2: Much of the argument for the appellant was based
upon the fact that the appellant had, during 1984, removed
the child from US to India violating Court orders passed in
that country. - It is said she has aldo not produced the
child before the Bowbay High Court. It was argued for the

respondent that this conduct disqualified the appellant from

having custody of the child,
This point can perhaps be rejected on ground of
constructive res judicata pecause of the earlier order ag to

SUPREME COURT OF INDIA



http://JUDIS.NIC, IN SUPREME COURT OF INDIA

Page 9 of 12

custody in favour of the appellant but a the point has been
argued and lg important we shall decide the same as a matter
of law. guch a question has been considered and declded in
various decisions of Courts to which we shall presently
refer.

The leading case in this behalf is the one rendered by
the Privy Council in 1951, in McKee vs. McKaee {1951 AC 352).
In that case, the parties, who were American citlzens, were
married in USA in 1933 and 1ived there till Dec, 1946. But
they had separated in Dec. 1940. On 17.12.19%41, a dacree of
divorce was passed in USA and custody of the child was .glven
to the father and later varied in favour of the mother. AL
that stage, the father took away the child to canada. In
habeas corpus proceeding by the mother, though initially the
decigions of lower courts went against her, the Supreme
Court of Canada gave her custody but the said Court held
that the father could not have the question of custody
retried in Canada, once the question was adjudicated in
favour of the mother in the USA earlier. On appeal to the
Privy Council, Lord Simonds held that In proceedings
relating to custody before the Canadian Court, the welfare
and happiness of the infant was of the permanent
consideration and the order of a forelgn court in USA as to
his custody can ba given due weight in the circumstances of
the case, but such an order of a foreign Court was only one
of the facts which must be taken into consideration. Tt was
further held that it was the duty of the Canadian Court to
form an independent judgment on the merits of the matter in
regard to the welfare of the child. The order of the
foreign Court in US would yleld to the welfare of the child,
Comity of Courts demanded not its enforcement, but its grave

congideration. This case arising from Canada which lays
down the law for Canada and U.K. has Dbeen consistently
followed in latter cases. This view was relterated by the

House of Lords in vs. C (1970 AC 668). This is the also in
Usa  (see 24 American Jurisprudence, para 1001) and
Australia, (See Khamis vs. Khamls) [(1978) 4 Fam. L.,R. 410
(Full Court (Aus)]. :

However, there is an apparent contradiction between the
above view and the one expressed in ReH. (infants) 1996 (L)
a1l E.R. 886 (CA) and in ReE (an infant) 1967 (1) All E.R.
881 to the effeckt that the Court in the country to whieh he
child is removed will send back the child to the country
from which the c¢hild has been removed. This apparent
conflict is explained and resolved by the Court of Appeal in
1974 in ReL. (minor) (Wardship : Jurisdiction): 1974 (1) ALl
E.R. 913 (CA) and in RER (Minors) (Wardship @ Jurisdiction)

1974 (1) All e.R. 913 (CA) and {n ReR (Minors) {(Wardship
Jurisdiction) 1981 (2) FLR 416 (CA) . 1t was held by the
Court of Appeal in Rel that the view in McKee vs. McKee is
atill the correct view and that the limited question which
arose in the latter declslons was whether the Court in the
country to which the child wags removed could conduct {a) a
summary inguiry or (b) an elaborate inquiry on the question
of custody. In the case of (a) a summary inguiry, the Court
would return custody to the country from which the child was
removed unless such return aould be shown to be harmful to
the c¢hild. T the case of (b) an elaborate inquiry, the
court could go inte the merits as to where the permanent
welfare lay and ignore the order of the foreign Court ox
treat the fact of removal of the child from another country
as only one of the circumstances. The orucial question as
to whether the Court (in the country to which the child is
removed) would exercise the summary ov elaborate procedure
i to be determined according to thevchild’s welfare., The
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gummary jurisdiction to return ghe child is lnvoked, for
exanple, if the child had been removed from its native land
and removed to another country where, way, be, hig native
language is not spoken, or the child gets divorced from the
soclal customs and contacts to which he has bean accustomed,
or if its education in his native land 18 interxupted and
the child 1s being subjected to a foreign system of
education, - for these are all acts which  could
psychologically disturb the child. aAgaln the summary
jurisdiction is exerciged only 4f the Court to which the
child has been removed ig moved promptly and quickly, for in
that event, the Judge may will be persuaded that it would be
petter for the child that those merits should  be
investigated in a Court in his native country on the
expectation that an early decision in the native country
could be in the interests of the child before the child
could develop roots in the country to which he had been
ramoved. Alternatively, the sald Court might think of
conducting an alaborate inquiry on merits and have regard to
the other facts of the case and the time that has lapsed
after the removal of the child and consider if it would be
in the interests of the child not to have it returned to the
country from which it had been removed, In that event, the
removal of the unauthorised child from the native country
would not come in the way of the Court in the country to
which the c¢hild has - been remove, to ignore the removal and
independently consider whether the gending back of the child
to its native country would be in the paramount interests of
the child. (see Rayden & Jackson, 15th Ed, 1988, pp. 1477~
14791 (Bromley, Family law, 7th Ed. 1987), In ReR (Minors)
(wardship: Jurisdiction) 1981 (2) PFLR 416 (CA) it has been
firmly held that the concept of forum convenlens has no
place in wardship jurisdiction.

We may here state that this Court in Mrs. Ellzabeth
Dinshaw vs. Arvand M. Dinshaw & Another {1987 Z(1) 8CC 42),
while dealing with a child removed by the father from USA
contrary to the custody orders of the US Court directed that
the child be sent back to USA to the mother not only because
of the principle of comity but also because, on facts, -
which were independently considered - it wag in the
interests of the ¢hild to be sent back to the native state,
There the removal of the c¢hild by the father and the
mother's application in India were within six months. In
that context, this Court referred to ReH. (infants), 1966
(1) all ER 886 (CA) which case, as pointed out by us above
has been explained in RelL (1974 (1) ALL ER 913) as a cage
‘where the Court thought it fit to exercise 1ts summary
Jurigdiction in the interests of the chlld, Be that as it
may, the general principles 1aid down in Mckee vs&. McKee
(1951 AC 3351) and Jvs. C (1970 AC 668) and the distinction
between summary and elaborate inquiries as stated in Rel
(infants) are today well settled in U.K., Canada, Australla
and the USA. The same principles apply in our country.
Therefore nothing precludes the Indian  Courts from
considering the <question on merits, having regard to the
delay from 1984 - even assumlng that the earlier orders
passed in India do not operate as congtructive res judicate.

The facts of the case are that when the respondent
moved the Courts in India and in the proceedings of 1986 for
Habeas Corpus & under Guardian & Wards Act, the Courts in
Tndia thought it best in the interests of the child to allow
{t to contimues with the mother in India, and those orders
have also become final, The Indian Courts in 1993 or 1997,
when the Child had lived with his mother for nearly 12
years, or more, would not exercise a summary jurisdiction to
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return the child to USA on the ground that its removal from
USA 4n 1984 was contrary to orders of U8 Courts.

In this connection, it is necessary to refer to the
Hague Convention of 1980 on Civil Aspects of International
child Abduction. As of today, about 45 countrieg are
parties to this Conventioen. Tndla is not yet a signatory.
Under the convention, any child below 16 yvears who had been
wrongfully removed or retained in another Contracting state,
could be returned back to the country from which the child
had been removed, by application to a Central authority.
Under Article 16 of the Convention, if in the process, the
issue goes before a Court, the Convention prohibits the
Court from point into the merits of the welfare of the
¢hild. Article 12 requires the child to be sent back, but
if a period of more than one year has lapsed from the date
of removal to the date of commencement of the proceedings
pefore the Court, the <child would still be returned unless
it 1s demonstrated that the child is now settled in its new
environment, Article 12 1is subject to Article 23 and a
return could be refused, if it would expose the child to
physical ox psychological harm.or otherwise place the child
in an intolerable position or if the child is guite nature
and objects to ilts return. In England, these aspects are
covered by the Child abduction and Custody Act, 1985,

So far as non-convention countrles are concerned, ox
where the removal related to a period before adopting the
convention, the law is that the Court to which the child is
removed will consider the question on merits bearing the
welfare o the child as of paramount importance and congider
the order of the forelgn court as only a factor to be taken
into consideration as stated in McKee vs. MoKLiee (1951 AC
351), unless the court thinks it fit to exercise summary
jurisdiction in the interests of the c¢hild and its prompt
return ig for its welfare, @8 explained in Rel 1974 (1) ALl
ER 193 (CA). As recently as 1996-1997, it has been held in
p¢A Minor) (Child Abduction: Non Conventlon Country), Re:
(1996 (3) FCR 233 (CA) by Ward, LJ 1996 (Current Law) (Year
Book) {p. 165-166) that in deciding whether to order the
return of a child who has been abducted from hig or her
country of habitual residence-which was not a party to the
Hague Convention, 1980, - the Courts  overriding
consideration must be the child's welfare. There is no need
for the Judge to attempt to apply the provisions of Article
13 of the Convention by ordering the child’'s return unless a
grave rigk of harm wasg established. She also A(A minox)
(Abduction : Non-Convention Country) (re, The Times 3-7-97
by Ward LJ (CA) (quoted in Current Law Aug. 1997, P.13),
This answers the contention relating to removal of the child
from USA.

Again as stated sarlier, we do not prima facie find any
willful disobedience on the part of the appellant in not
producing the child before the Bowbay High Court warranting
shifting of custody to the father. If the child, after its
three day experience with the father was not willing to cowe
to the Court, the appellant could not be faulted.

For the aforesaid reasons, the contention of the
respondent based on violation of the earlier orders of the
Us Courts or of the Bombay High Court for production of the
child, is rejected.
point 3: Though we have held that the respondent is not
entitled to permanent custody of the child, It is necessary
to consider whether the respondent 18 to be given temporary
custody or visitation rights.

On the facts of this case, we are not inclined to grant
temporary custody to the regpondent to take the child from



http://JUDIS . NIC.IN SUPREME COURT OF INDIA

Page 12 of 12

India. That would affect the child’s gtudies and further
there is an exparte order of the US Court glven permanent
custody to the father and if that order is executed by the
respondent, there is danger of the boy not returning to
India thus frustrating any order that we are asked to pass
giving temporary custody to the respondert.

As to visitation rights, of course, the respondent can
be given, as long as he wants tO vigit the child in India,
at Pune, So far as this aspect is concerned, the point has
not been argued before us elaborately but, in case Cthe
respondent is coming to India, he could, in advance of
atleast 4 weeks, intimate in writing to his counsel elther
at Bombay/Delhi  with copy to the address of the
appellant/child  and {f that is done, the appellant shall
positively respond in wrilting. We grant visitation rights
for three hours per day twice a week (for 3 weeks) at a time
and venue at Pune to be agreed by counsel and the appellant,
and this shall be at a place at Pune where the counsel or
thelr representatives are necessarily present it or near the
venue, the respondent shall not be entitled to take the
¢hild out from the sald venue. The appellant shall take all
such steps to comply with the above visitation rights of the
regpondent, it wlill also be open to the parties to move
this Court for any other directions in regard to these
vigitation rights.

Appeal of the appellant-mother against order passed in
the application for custody filed by the respondent hefore
the Family Court, ig allowed as stated above and the
respondent./s application for custody of child is dismissed
subject however to the visltation rights stated above.
Appeal against the order in the petition for declaring the
marriage of appellant apnd respondent null & void is
dismissed as not pressed in view of the decree of divorce,
already passed. The bailable warrants issued against
appellant are directed to be withdrawn, 1f they are
subsisting.
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