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L IDENTITY AND INTEREST OF AMICUS CURIAE

The Washington State Association for Justice Foundation (WSAJ
Foundation) is a not-for-profit corporation organized under Washington
law, and a supporting organization to the Washington State Association
for Justice (WSAJ). WSAJ Foundation is the new name of Washington
State Trial Lawyers Association Foundation (WSTLA Foundation), a
supporting organization to the Washington State Trial Lawyers
Association (WSTLA), now renamed WSAJ. WSAJ Foundation, which
operates the amicus curiae program formerly operated by WSTLA
Foundation, has an interest in the rights of plaintiffs under the civil justice
system, including an interest in the proper interpretation and application of

the civil discovery rules and statutory privileges impacting those rules.'

II.  INTRODUCTION AND STATEMENT OF THE CASE
This review involves professional negligence claims by Leasa
Lowy (Lowy) against PeaceHealth and St. Joseph Hospital (PeaceHealth
or hospital).? The principal legal question on review is the proper
interpretation and application of RCW 70.41.200(3), which provides a
privilege against discovery or introduction into evidence in a civil action
of inférmation and documents “created specifically for, and collected and

maintained by, a quality improvement committee” of a hospital. The

! David Beninger, a principal in Luvera, Barnett, Brindley, Beninger & Cunningham, one
of the law firms representing Leasa Lowy, is a member of the WSAJ Foundation Amicus
Committee, Mr. Beninger did not participate in the determination of the Committee to
seek amicus curiae status in this case, nor has he or any member of the firm participated
in preparing this amicus curiae brief.

% st. Joseph Hospital is owned and operated by PeaceHealth, See PeaceHealth Pet, for
Rev, at 3,



underlying facts are drawn from the Court of Appeals opinion and the
briefing of the parties. See Lowy v. PeaceHealth, 159 Wn.App. 715, 247
P.3d 7, review granted, 171 Wn.2d 1027 (2011); Lowy Br. at 4-11;
PeaceHealth Br. at 3-11; PeaceHealth Pet. for Rev. at 3-8; Lowy Ans. to
Pet. for Rev. at 4-7; PeaceHealth Supp. Br. at 2-10; Lowy Supp. Br. at 3-6.

For purposes of this amicus curiae brief, the following facts are
relevant: Lowy brought this action against PeaceHealth for medical
malpractice and corporate negligence, alleging she was injured while a
patient at the hospital as a result of an intravenous (IV) infusion
prooedﬁre. During the course of discovery, Lowy sought to obtain
through a CR 30(b)(6) deposition, “information relating to instances of
‘IV infusion complications and/or injuries at St. Joseph’s Hospital for the
years 2000-2008.”’ Lowy, 159 Wn.App. at 717; see also PeaceHealth
Supp. Br. at 2-3.

PeaceHealth sought a CR 26(c) protective order preventing this
discovery based on the “quality improvement” privilege provided by
RCW 70.41.200 and RCW 4.24.250, See PeaceHealth Br. at 4-5.° The
hospital argued that it could not be compelled to search its own privileged
QI Committee database as a means for identifying the medical records
sought by Lowy, which admittedly existed elsewhere in the hospital’s

recordkeeping system. See Lowy at 717-18, Peacellealth further

3 The phrase “quality improvement’ is used interchangeably with “quality assurance” by
the parties and courts below. See PeaceHealth Supp. Br. at 4 n.3; Lowy Supp. Br. at
Appendix, A1-A35 (reproducing superior court orders); Lowy, 159 Wn.App. at 718. This
brief uses “QI” when referring to the statutory privilege provided by RCW 70.41.200
(and RCW 4.24.250).



contended that identifying the requested medical records by reviewing
hospital records other than those subject to the statutory privilége would
be unduly burdensome., See PeaceHealth Supp. Br. at 3-4.

During the course of the superior court hearing on PeaceHealth’s
motion for protective order, the following relevant facts were developed,

and appear to remain undisputed on review:

e The medical records sought by Lowy are relevant, and exist
in the PeaceHealth electronic recordkeeping system apart
from the QI Committee database. See PeaceHealth Supp.
Br. at 3-9.

e The QI Committee database consists of privileged incident
reports and other materials derived therefrom. See
PeaceHealth Supp. Br. at 5-6, 7-8.

e While the QI Committee database itself does not contain
the requested medical records, an internal search of this
database by PeaceHealth could “readily.identify” these
records, Lowy at 718, and lead to their production. See
PeaceHealth Br. at 8; PeaceHealth Supp. Br. at 3-9.

o PeaccHealth otherwise lacks the capability of searching its
electronic recordkeeping system (other than the QI
Committee database) to identify the requested medical
records, and a manual search of the medical records in the
system would be unduly burdensome. See Lowy at 717,
PeaceHealth Br. at 8; PeaceHealth Supp. Br. at 3.

o The medical records produced under the discovery request
would be redacted as necessary to protect the privacy of
other patients, See Lowy Supp. Br. at 5 n3*

The privilege invoked by PeaceHealth is set forth in

RCW 70.41.200(3), and provides in relevant part:

* With appropriate redaction these records are considered “unprivileged” under
RCW 70.41,200 (and RCW 4.24.250) for purposes of this brief,



Information and documents, including complaints and

incident reports, created specifically for, and collected and

maintained by, a quality improvement committee are not

subject to review or disclosure, except as provided in this
section, or discovery or introduction into evidence in any

civil action..,.”)

Initially, the superior court denied PeaceHealth’s motion for a
protective order and ordered it to search its QI Committee database and
identify and produce the requested medical records. The court made clear
that PeaceHealth was not required to produce any records or information
contained in the QI Committee database. See Lowy Supp. Br. at
Appendix, A4-AS (ref)roducing 4/30/09 superior court order).

PeaceHealth moved for reconsideration and the superior court
“reversed itself and concluded that the statute prohibits any disclosure
arising from the use of the quality assurance database,” Lowy at 718-19.
The superior court explained:

The court’s order of April 30, 2009 authorized access to the

relevant, factual complaints and related information in

order to balance the competing interests at stake, However

reasonable or practical such an accommodation may be, it

appears to be contrary to the language of

RCW 70.41.200(3).

It is unfortunate that a more practical solution allowing

plaintiff relevant discovery is unavailable, but the plain

language of RCW 70.41.200(3) compels the conclusion

that any kind of disclosure, whether of committee opinion

or underlying factual complaints, shall not be disclosed.

Therefore, on further review and reconsideration, the court

is persuaded that the Order of April 30, 2009 must be
reversed.

5 RCW 4.24.250 contains a similar privilege, although the focus of attention in both the
superior court and Court of Appeals was RCW 70.41.200. The text of the current
versions of each of these statutes is reproduced in the Appendix to this brief.

4



Lowy at 719 (quoting superior court 6/15/09 order).®

On motion for discretionary review, the Court of Appeals accepted
review and reversed.  Division I concluded the superior court
misinterpreted RCW 70.41,200(3), and that the statute should be viewed
“simply as prohibiting review of committee records by persons outside the

hospital.” Lowy at 720. The court strictly construed the privilege and
held:

The medical charts Lowy seeks were not created specifically
for the quality assurance committee, are maintained external
to committee files, and are undisputedly relevant and
discoverable. In disclosing them, the hospital will not be
required to disclose who participated in the review process
concerning IV injuries, which incidents the hospital found
relevant or important, or how it sorted, grouped, or
otherwise organized those incidents. The hospital will not
disclose any analysis, discussions, or communications that
occurred during the proceedings of the quality assurance
committee. The response to the discovery request will
reveal no more than if the hospital had produced the medical
records through a burdensome page-by-page search,

Id. at 722.
This Court granted PeaceHealth’s petition for review.’
M. ISSUE PRESENTED

Is the privilege afforded hospitals by RCW 70.41,200(3) (and
RCW 4.24.250) abridged by a discovery order requiring a hospital
to search its quality improvement committee database in order to
identify and produce relevant medical records contained elsewhere
in the hospital recordkeeping system, when the records sought
cannot otherwise be identified without requiring an unduly

$ This order is contained in the Lowy Supp. Br. Appendix, at A1-A3, Copies of the
superior court orders are reproduced in the Appendix to this brief,

" Washington State Hospital Association, Group Health Cooperative, Multicare Health
System, Providence Health & Services, Seattle Children’s Hospital and Swedish Health
Services filed a joint amicus curiae memorandum in support of review (WSHA et al,
ACM). These same organizations also filed an amicus curiae brief on the merits (WSHA
etal. Am, Br.).



burdensome search by the hospital of its recordkeeping system,

and when compliance with the order will not result in privileged

information or documents being divulged?
IV. SUMMARY OF ARGUMENT

The Court of Appeals properly held that, when necessary to
produce discoverable medical records maintained in a hospital’s
recordkeeping system, a hospital may be required to search its quality
improvement committee database in order to identify the requested
records, Requiring such a search does not abridge the hospital’s quality
improvement  privilege providled by RCW 70.41.2003) (or
RCW 4.24.250), because the internal search conducted by the hospital
does not interfere with or undermine the purposes of the statutory
privilege, or result in production of any information or documents subject
to the privilege.

This result is compelled by the letter and spirit of the discovery
rules and corresponding strict construction of this statutory privilege. It
preserves plaintiffs’ right to meaningful access to court.

V. ARGUMENT
The Court Of Appeals Correctly Held That The Superior Court
Could Require PeaceHealth To Use Its Searchable Quality
Improvement Committee Database To Identify Discoverable Hospital
Records Not Privileged Under RCW  70.41.2003) (and
RCW 4.24.250).
The Court of Appeals correctly ordered reinstatement of the

superior court’s initial order compelling PeaceHealth to use its searchable

QI Committee database to identify medical records not privileged under



RCW 70.41.200(3). See Lowy, 159 Wn.App. at 718-23.% The statutory
- language at issue provides:
Information and documents, including complaints and incident
reports, created specifically for, and collected and maintained by, a
quality improvement committee are not subject to review or

disclosure, except as provided in this section, or discovery or
introduction into evidence in any civil action....

RCW 70.41.200(3).

Unquestionably, the medical records sought by Lowy are not
created specifically for, and collected and maintained by the PeaceHealth
QI Committee.” They are patient medical records existing elsewhere in
PeaceHealth’s recordkeeping system., The hospital has a statutory
obligation to retain and preserve these medical records that is imposed
without regard to any relevance they may have for purposes of its quality
improvement program, See RCW 70.41.190 (specifying “a hospital shall
retain and preserve all medical records which relate direcﬂy to the care
and treatment of a patient...”). 10

The pivotal holding by the Court of Appeals is that PeaceHealth

itself is allowed to internally access its QI Committee records for the

$ Although the Court of Appeals did not address RCW 4.24.250, there is little doubt that
its analysis should apply equally to this statute, which sets forth a substantially similar
privilege. See Appendix. The argument presented here is intended to apply equally to
RCW 4.24.250.

® WSAJ Foundation disagrees with amici curiae WSHA et al. to the extent they contend
the Court of Appeals opinion authorizes use of QI Committee database information or
documents, see WSHA et al. ACM at 2 & 8, or that as a consequence of its holding
hospital staff would be required to testify as to the contents of incident reports in the QI
Committee database, see WSHA et al. Am, Br, at 6-8. Hospital staff are only required to
testify about the underlying operative facts relevant to the tort claim, not privileged
documents containing or referencing those facts. See Coburn v, Seda, 101 Wn.2d 270,
277, 677 P.2d 173 (1984). :

19 The text of the current version of RCW 70.41,190 is reproduced in the Appendix to this
brief.



purpose of identifying relevant medical records stored elsewhere in its
recordkeeping system. Lowy at 720. The Court of Appeals rightfully
rejected the hospital argument that this would constitute a prohibited
“review” under the statute. See PeaceHealth Supp. Br. at 12-13 (reprising
same argument).

First, the PeaceHealth argument that all review is prohibited,
including internal review by the hospitél itself, is unsupportable under the
rules of construction established by this Court for interpreting provisions
of this nature. To the extent “review” is subject to more than one
reasonable interpreteition, the Court of Appeals properly construes the term
to only preclude external review by others. Because statutes providing
privileges are inconsistent with the general policy favoring discovery, they
must be strictly construed and limited to their purposes, See¢ Coburn v,
Seda, 101 Wn.2d 270, 276, 677 P.2d 173 (1984) (interpreting privilege in

prior version of RCW 4.24.250); Anderson v. Breda, 103 Wn.2d 901, 905,

700 P.2d 737 (1985) (same); Adcox v. Children’s Orthopedic Hosp., 123
Wn.2d 15, 31, 864 P.2d 921 (1993) (same).

| Second, as the Court of Appeals notes, the legislative historyvof
RCW 70.41.200 confirms that when “review” was added to this statute in
2005 it was “simply to ensure that the records [subject to the privilege]
could not be released to the public in some extrajudicial context, that is,

outside of a civil action.” Lowy at 723 (explicating Laws of 2005,



ch. 291, §§ 1-3).!'  (For example, with respect to a public hospital, the
records might otherwise be subject to a public records request under
Ch. 42.56 RCW.) The Court of Appeals properly rejected PeaceHealth’s
argument that the prohibition on review in RCW 70.41.200(3) served to
limif the hospital’s ability to access its own records to locate unprivileged
documents that are responsive to a discovery reduest.

As the Court of Appeals notes, foreclosing use of the QI
Committee database to identify relevant, unprivileged medical records
would create an unjustified “artificial shield” to discovery. Lowy at 723.
This analysis is supported by .this Court’s teachings regarding the
substantially similar privilege afforded by RCW 4.24.250. A protective
order should only be available under these circumstances upon proof that

“disclosure would interfere with the statutory purposes,” Coburn at 278,

and this only occurs when the disclosure would stifle “open discussion
' during committee investigations,” Anderson at 907.

PeaceHealth claims .that requiring use of the QI Committee
database to identify discoverable me.dical records “hardly encourages or
incentivizes hospitals to engage in critical self-assessment,” PeaceHealth
Supp. Br. at 14, This careful phrasing appears to constitute a tacit

admission that the purposes underlying the relevant privilege are not

" This 2005 amendment, adding the prohibition on “review or disclosure” to
RCW 70.41.200, similarly amended RCW 4.24.250, along with a third statute,
RCW 43.70.510, governing health care institutions and medical facilities other than
hospitals. The full text of this 2005 amendment is reproduced in the Appendix to this
brief. The current version of RCW 43.70.510 is also reproduced in the Appendix.

There was another amendment to RCW 70,41,200 in 2005, not relevant to the issue
before the Court, See Laws of 2005, ch. 33 §7. There were also two 2007 amendments
with no relevancy here. See Laws of 2007, ch. 273 §22; Laws of 2007, ch. 261 §3.



implicated, because using the QI Committee database in this fashion does
not discourage or dis-incentivize critical self-assessment. See Lowy at 721
(indicating policy underlying RCW 70.41.200(3) is to avoid stifling
candor and inhibiting constructive criticism, relying on Coburn and
Anderson discussions of policy underlying RCW 4.24.250). In any event,
the hospital offers no specifics in its briefing to explain its claim.

At the heart of PeaceHealth’s analysis is the notion that use of the
QI Committee database provides Lowy and other injured plaintiffs with a
“handy tool for discovery,” PeaceHealth Supp, Br. at 14, and that nothing
in RCW 70.41.200 compels this type of use, see id. at 13. This argument
fails to appreciate the fundamental nature of the civil discovery rules, and
how they are supposed to operate. The rules establish a low threshold for
discovery, and are liberally interpreted to this end.'> They are to be
applied in a manner that exalts “the letter, spirit and purpose of the rules.”

Washington State Physicians Ins. Exchange & Ass'n v. Fisons Corp., 122

Wn.2d 299, 344, 858 P.2d 1054 (1993). Privileges are recognized, but in

12 parties may obtain discovery regarding any matter that is relevant to the subject matter
of the pending action, See CR 26(b)(1). Relevance for purposes of discovery is broader
than it is for purposes of admissibility, encompassing all information that is potentially
relevant. See Barfield v. Seattle, 100 Wn.2d 878, 886, 676 P.2d 438 (1984). Potential
relevance is assessed with respect to the subject matter of the pending action, as

distinguished from the specific issues Taised by the pleadings. See Bushmman v. New
Holland Div. of Sperry Rand Corp., 83 Wn.2d 429, 434, 518 P.2d 1078 (1974). It is not
grounds for objection that the information sought will be inadmissible if it appears
reasonably calculated to lead to the discovery of admissible evidence, See CR 26(b)(1).
The scope of discovery is deliberately broad and liberally construed in order to aid in
pretrial preparation, reduce the possibility of unfair surprise at trial, and give the parties
sufficient information to evaluate the prospects for settlement before trial. See Barfield,
100 Wn.2d at 886 (aid to preparation); Bushman, 83 WnZ2d at 434 (avoidance of
surprise); Lurus v, Bristol Labs., Inc, 89 Wn2d 632, 636, 574 P.2d 391 (1978)
(settlement), The text of the current version of CR 26 is reproduced in the Appendix to
this brief,

10



the absence pf entitlement to a privilege, there must be documented “good
cause” to prevent or limit discovery by protective order. See CR 26(c);
see also Dreiling v. Jain, 151 Wn.2d 900, 916-17, 93 P.3d 861 (2004)
(requiring specific, substantiated and concrete evidence of prejudice or
harm for each document sought to be protected from discovery).

No specific claim of prejudice or harm was identified and rejected‘
in the original superior court order compelling discovery. See Appendix.
No specific claim of prejudice or harm was identified and accepted in the
order on reconsideration. Instead, the court reversed its previous order
compelling discovery based on an error of law in construing the scope of
the privilege under RCW 70.41.200(3). While discovery orders are
subject to review for abuse of discretion, a superior court necessarily
abuses its discretion when its decision is based on an erroneous view of

the law. See Fisons, 122 Wn.2d at 339. The Court of Appeals properly

required the superior court’s first order to be reinstated. That order was
correct because no privileged information or documents were to be
_disclosed and PeaceHealth otherwise did not show good cause for a
protective order,

Nor does the fact that the QI Committee database may be a “handy
tool” constitute good cause for a protective order, particularly when the
briefing indicates it is the only tool available to identify the admittedly
relevant medical records. See CR 26(b)(1)(a) (allowing court to revise

discovery method if the information or document “is obtainable from

11



some other source that is more convenient, less burdensome, or less
expensive”). PeaceHealth’s “handy tool” lament is a problem of its own
making. While its QI Committee database is searchable, apparently the
rest of its recordkeeping system is not, at least insofar as answering the
particular request here. No other tool exists."

It is certainly foreseeable that a hospital may be asked in discovery
to produce medical records of similar events or complications, particularly
when sued for corporate negligence. Under this theory, direct liability may
be imposed on a hospital when it has actual or constructive notice of a
recurring, systemic problem involving substandard care allegedly causing
the injury in question. See Pedroza v. Bryant, 101 Wn.2d 226, 230-35,
677 P.2d 166 (1984) (adopting and explaining corporate negligence

theory); Douglas v. Freeman, 117 Wn.2d 242, 248-54, 814 P.2d 1160

(1991) (elaborating on corporate negligence theory); see also WPI
105.02.02 (stating elements of corporate negligence claim). Given the
likelihood of this type of discovery request, its centrality to a corporate
negligence claim, and the letter and spirit of the discovery rules, relevant
information should not be, in effect, quarantined by virtue of the way the

hospital document retrieval system is designed. Cf. Magafia v. Hyundai

Motor Am,, 167 Wn.2d 570, 586, 220 P.3d 191 (2009) (quoting, with
seeming approval, in the course of upholding a default judgment for

willful violation of discovery rules, trial court determination that the

 As Lowy notes, a party’s attorney has a somewhat similar task in sorting through
privileged communications to identify and provide discoverable matter. See Lowy Supp.
Br, at 18-19 & n.13. '

12



defendant responding to discovery “had the obligation not only to
diligently and in good faith respond to discovery efforts, but to maintain a
document retrieval system that would enable the corporation to respond to
plaintiff’s requests”). The QI Committee database is a ready resource for
an internal records search, and a court may require PeaceHealth to use it in
answering a legitimate discovery request. 1

Finally, as Lowy notes, PeaceHealth’s interpretation of
RCW 70.41.200 jeopardizes Lowy’s right of access to courts, See Lowy
Br. at 24-25. The discovery rules are an integral part of the civil justice

system, In John Doe v. Puget Sound Blood Ctr., 117 Wn.2d 772, 780-81,

819 P.2d 370 (1991), this Court established that a plaintiff’s right of
access to the civil justice system is of constitutional magnitude, describing
the nature and extent of this right as follows:

Our constitution mandates that “[jJustice in all cases shall
be administered openly, and without unnecessary- delay.”
Const, art. 1, § 10. That justice which is to be administered
openly is not an abstract theory of constitutional law, but
rather is the bedrock foundation upon which rests all the
people’s rights and obligations. In the course of
administering justice the courts protect those rights and
enforce those obligations, Indeed, the very first enactment
of our state constitution is the declaration that governments
are established to protect and maintain individual rights,
Const, art. 1, § 1. Const, art. 1, §§ 1-31 catalog those
fundamental rights of our citizens. '

¥ This review does not involve the question of whether, in the absence of an existing
method for searching a recordkeeping system, a court may require a party to create a
program to retrieve relevant documents. This issue is particularly complex with the
dramatic increase in and evolution of electronic recordkeeping. See generally Kevin F,
Brady et al, E-Discovery in Healthcare & Pharmaceutical Litigation: What’s Ahead for
ESIL _PHI & HER, 9 Sedona Conf. J. 167 (2008); Fed. R. Civ. Proc. 26(b) & notes
regarding 2006 Amendments; Fed. R. Civ. Proc. 34 & notes regarding 2006
Amendments.

13



This right of access to courts includes, and is effectuated through, the civil

discovery rules:

Plaintiff has a right of access to the courts. In this civil case
that right of access includes the right of discovery
authorized by the civil rules, subject to the limitations
contained therein . . ..

The court rules recognize and implement the right of
access. The discovery rules, specifically CR 26 and its
companion rules, CR 27-37, grant a broad right of
discovery which is subject to the relatively narrow
restrictions of CR 26(c). This broad right of discovery is
necessary to ensure access to the parties seeking the

_ discovery. It is common legal knowledge that extensive
discovery is necessary to effectively pursue either a
plaintiff’s claim or a defendant’s defense. Thus, the right of
access as previously discussed is a general principle,
implicated whenever a party seeks discovery. It justifies the
limited nature of the exceptions to broad discovery found in
CR 26(c). Plaintiff, as the party seeking discovery,
therefore has a significant interest in receiving it.

1d, 117 Wn.2d at 780, 782-83 (emphasis added); see also Putman v.

Wenatchee Med. Ctr., 166 Wn.2d 974, 979, 216 P.3d 374 (2009) (quoting

John Doe for the proposition that the “right of access to courts ‘includes
the right of discovery authorized by the civil rules,”” and striking down
certificate of merit requirement for medical negligence actions under
Ch. 7.70 RCW in part on this basis). The right of access to courts and
discovery is safeguarded by the Court of Appeals’ narrow construction of
RCW 70.41.200(3).

Given that the superior court order on reconsideration was based
solely on the court’s misapprehension of the scope of RCW 70.41.200(3),

the Court of Appeals properly concluded that the superior court’s original

14



order requiring use of the QI Committee database in answering Lowy’s
discovery request should be reinstated.
VI. CONCLUSION
The Court should adopt the argument advanced in this brief and
resolve this review accordingly.

DATED this 12" day of December, 2011,

e ;_Qhw
GEOR?E_M&HREN%‘;K ﬁ/uﬁ-(hg'\'mv]é/

Witk C%u'?hor;'hl
n behalf of WSAJ Foundation
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JUN 1.7 2009
Oftlos of Luvera Barnett Brindley
Baninger & Cusningharm
SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY
IRASATOWY,

PLAINTIFE, -

v' .
PHACEBHEALTE, a Washington cotporation:)
ST, JOSEPH HOSPITAL; and UNKNOWN )
JOHN DOHES, g

. .

No, 08-2-37646+0 SEA,
ORDER

DEFENDANTS,

Dofendants have moved the Court td’l%consider its'oxder of April 30, 2009 requiring the
disolosuee of the uaderlying factual Basis contained in hoMpoords 1'eiatiné to any injurles,
complications, malfimotions or advetse events assoolated with any TV infuslons duiing the
petiod Janvaty 1, 2003 through March 31, 2009, The Court hes considered Defendant's Motion
for Reconsideration, quixxﬁfﬁ’s Re;gpm;se ?11 Opposition and Defeudqnt’s Reply, as well as the
provious submissiony of the p,artgles.. |

“The Court’s order of April 30, 2009 was an effort to balance plaintiff’s broad dis‘oovery
tights under CR26 with ﬂzsa'statutory mandate of R.C, W, 70,41,200 (3), speoifically prohibiting’
the disclosure of “[ilnformation and doouments, inoluding ocomplalnts dnd ncident yeports
oreated sbeciﬁoall:v for, and corrected anfl maintained by a quality improvement committes” 1d, *

The statutory language chosen by the leglslature had made oleat its fntent to bar disclosute while

ORDER " Judge Hatry J, MoQarthy
. I King Gounly Superior Court

. 518 Third Avenue

Soallly, WA 98104
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simultancovsly oreated a privilege for all information collected by the hospital commitiee, Thé
question e'mgain presentéd to the Court Is whether ox not, the lberal discovery mles of'CRZS
trump the prohit')itldns sel forth at R.C,W, 70.4.2.200 3).
| As a general matter, Wa§hington;s Hoeral disoov;ary tules would ordinarlly prevail over a
stam‘t;a in detogation of common law, suoh as R.C,W, 70,41,200, Helpful case authority on this
Igsue 15 soatoe, In its analysls of a similay statite, R.C.W, 4.24.250, Division Three of the Court
of Appeals in ;&.@glgggl v, Lawless, 61 Wn. App 830, 838-39 812 P,2d 872 (1991), held that il
clvil ‘actions 'g_oj falling. within the speciﬁo'exc?mption ate subject to t];e' statutory provision
shlelding oeriain information from discovery:” Id ot 838, 'i:he Coutt’s analysis"in Ragland 1s
instructive as applied to the éircumstances of this oase,
The statutory sohéme oxamined In Ragland precluding diboovéry excopt in certaln
specifio Instances, 1s very shmilar to R.C,W, 7041,210 (3), Both statutes reﬂect 8 leglslative

declsion to bar ‘discovery of any lospital peer evaluation commities records nnless & particular

'exenqﬁtgon oan be.shown. I:'Iérq, a8 in Rapland, plainttff does not olaim that any of the -

exoeptions apply but instead al'gues. that a prastical acoommoda.tion should be teached so that
plaiiltlft‘s tight to discovery of hnpot"tant, relovant t;ndeﬂying faotual information present in the
hospital records oan be achieved:

The cowt’s order of April 30, 2009 authiorized acoess to the relevant, factial complaints
and related information in order to balance the compéﬁug' interests at sfake, Howevot
ieasonable or practioal suolr an, accommodation may be, it appears to be contiary to the language

Of R‘Cle :70v4‘1 121 0 (3)«

ORDER g Judge Harry J, MeQarthy
. 2 * King Qounty Superlor Courl

: 816 Third Avenue

- Boallle, WA 08104
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It is unfortunate that & more practipal solvtion allowing plahutiff relovant diécovexy fs
unavallable, but the plain language of R.C\W, 70,41,200 (3) compels the oonoiusiozi that any
kind of disolosux e, whether of committes opinion or underlying factual complaints, ahall not be
disolosed, Thewfme, on furthet review and reconsideration, the cowrt 1s persuaded that the

Otder of Aptil 30, 2009 must be revetsed,

Defondants’ Motion for Reconsideration i GRANTED,
DATED this | 3" day of %WW 2009
N Hau'y T MchﬂMd‘ge

ORDER , o o Judge HarryJ. MoCarthy
. ‘ '3 . KlngOoumySuﬁenorOOuﬂ
¢ . Third Avenue
- Beallle, WA 98104
© 208-290-8208
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Recejved
MAY 0 1 2009

(tfioe of Luvera Baratt Brindley
Roningor & Cunningham

SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY
LEASALOWY, )
, J N
PLAINTIFE, ) No, 08-2-37646~0 SEA.
vt ' ) 4
) ORDER
PEACEHEALTH, a Washington corporation: ) :
ST, JOSEPH HOSPITAL, and UNENOWN )
JOHN DOES, )

DEFENDANTS. y )

THIS MATTER came befoxe the Comt upon Defendant’s Motlon for Protectlve Order,
In reviewing the motion, the Coutt has considered;

1. Defendant's Mo’tion for Protective Order;

2. Deolaration of Meary Whealdon;

3, Plaintff’s Response in Opposition to Defondant’s Motion fo'r Proteotive Order;

4, Deoclaration of Andrew Hoyal; |

5, Defendant’s Reply. _

In an effort Yo balance plaintiff®s discovery rights to obtain relevant information with the

hospital’s right to protect privileged information submitied to and mainteained by g peet teview

ORDER . o o Judga Harry J, MoGarthy
{ : ~ King OQunty oy Tﬁetlor Oourd

, . , . Ird Avanue

Saallle. A 88104

ane Nna AR
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| documentation, other than reco:rds of the undetlylng facts qnd , explanafory oiroumstancqs,

an.td quality assurance committee at St Josoph's Hpspital pursuant to.-R:C.W..4.24.250 and
70.41.200, ‘ |

It is ORDERED as folloyst

The dlesignated agent of St. Joseph’s Hospital shall review all relevant records of the
guality assurance .and peor revia.w committee fo.r the peric;d Janvary 1, 2003 through Maroch'31,
2009 and disclose the following Information:

The vndetlying facts and explanatory olroumatances chatted i hospital records relating
to alleged lnjuries, complications, malfunotions or adverse events assoclated with any TV

infusions,

Any peer roview or quality assutance committes commesntaty, evaluations, opinions,
discussion or conclusions velated to alleged IV Infurids, complications, malfunctlons ot adverse

events assoclated with IV administations, shall not be disolosed, Any information and

“oreated speoifically fox, and collected and malntained by & quality improvement qommittce,"

R.C, W, 70.41,200 (3), shall not be disclosed. Co

DATED this g 0 day of April, 2009,

il

Harry J, MeCarthy, Judgé;/

ORDER ' . dJudge Hary J, MoOarihy
R 2 “King Oouny Supetior Court
618 Third Avenua

Soaltle, WA 98104

2082060205

A3
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RCW 70,41,190. Medical records of patients--Retention and preservation

Unless specified otherwise by the department, a hospital shall retain and preserve all medical -
records which relate directly to the care and treatment of a patient for a period of no less than
ten years following the most recent discharge of the patient; except the records of minors,
which shall be retained and preserved for a period of no less than three years following
attainment of the age of eighteen years, or ten years following such discharge, whichever is
longer. :

If a hospital ceases operations, it shall make immediate arrangements, as approved by the
department, for preservation of its records,

The department shall by regulation define the type of records and the information required to

be included in the medical records to be retained and preserved under this section; which
records may be retained in photographic form pursuant to chapter 5.46 RCW. '

[1985 ¢ 213 §27; 1975 Istex.s.c 175 § 1.]



RCW 70.41.200, Quality improvement and medical malpractice prevention program-
-Quality improvement committee--Sanction and grievance procedures--Information
collection, reporting, and sharing

(1) Every hospital shall maintain a coordinated quality improvement program for the
improvement of the quality of health care services rendered to patients and the identification
. and prevention of medical malpractice. The program shall include at least the following:

(2) The establishment of a quality improvement committee with the responsibility to review
the services rendered in the hospital, both retrospectively and prospectively, in order to
improve the quality of medical care of patients and to prevent medical malpractice.- The
committee shall oversee and coordinate the quality improvement and medical malpractice
- prevention program and shall ensure that information gathered pursuant to the program is
used to review and to revise hospital policies and procedures; '

(b) A medical staff privileges sanction procedure through which credentials, physical and
mental capacity, and competence in delivering health care services are periodically reviewed
as part of an evaluation of staff privileges;

(¢) The periodic review of the credentials, physical and mental capacity, and competence in
delivering health care services of all persons who are employed or associated with the
hospital; '

(d) A procedure for the prompt resolution of grievances by patients or their representatives
related to accidents, injuries, treatment, and other events that may result in claims of medical
malpractice; -

(¢) The maintenance and continuous collection of information concerning the hospital’s
experience with negative health care outcomes and incidents injurious to patients including
health care-associated infections as defined in RCW 43.70.056, patient grievances,
professional liability premiums, settlements, awards, costs incirred by the hospital for patient
injury prevention, and safety improvement activities;

(f) The maintenance of relevant and appropriate information gathered pursuant to (a) through
(e) of this subsection concerning individual physicians within the physician’s personnel or
credential file maintained by the hospital;

() Bducation programs dealing with quality improvement, patient safety, medication errors,
injury prevention, infection control, staff responsibility to report professional misconduct, the
legal aspects of patient care, improved communication with patients, and causes of
malpractice claims for staff personnel engaged in patient care activities; and '

(h) Policies to ensure compliance with the reporting requirements of this section.

(2) Any person who, in substantial good faith, provides information to further the purposes of
the quality improvement and medical malpractice prevention program or who, in substantial
good faith, participates on the .quality improvement committee shall not be subject to an
action for civil damages or other relief as a result of such activity. Any person or entity
participating in a coordinated quality improvement program that, in substantial good faith,



shares information or documents with one or more other programs, committees, or boards
under subsection (8) of this section is not subject to an action for civil damages or other relief
as a result of the activity, For the purposes of this section, sharing information is presumed to
be in substantial good faith, However, the presumption may be rebutted upon a showing of
clear, cogent, and convincing evidence that the information shared was knowingly false or
deliberately misleading.

* (3) Information and documents, including complaints and incident reports, created
specifically for, and colleoted and maintained by, a quality improvement committee are not
subject to review or disclosure, except as provided in this section, or discovery or
introduction into evidence in any civil action, and no person who was in attendance at a
meeting of such committee or who participated in the creation, collection, or maintenance of
information or documents specifically for the committee shall be permitted or required to
testify in any civil action as to the content of such proceedings or the documents and
information prepared speoifically for the committee. This subsection does not preclude: (2) In
any civil action, the discovery of the idéntity of persons involved in the medical care that is
the basis of the civil action whose involvement was independent of any quality improvement
activity; (b) in any civil action, the testimony of any person concerning the facts which form
the basis for the institution of such procsedings of which the person had personal knowledge
acquired independently of such proceedings; (¢) in any civil action by a health care provider
regarding the restriction or revocation of that individual’s clinical or staff privileges,
introduction into evidence information collected’ and maintained by quality improvement
committees regarding such health care provider; (d) in any civil action, disclosure of the fact

- that staff privileges were terminated or restricted, including the specific restrictions imposed,
if any and the reasons for the restrictions; or (¢) in any civil action, discovery and

"introduction into evidence of the patient’s medical records required by regulation of the

department of health to be made regarding the care and treatment received.

(4) Each quality improvement committee shall, on at least a semiannual basis, report to the -

governing board .of the hospital in which the committee is located. The report shall review
.the quality improvement activities conducted by the committee, and any actions taken as a

result of those activities, ' :

(5) The department of health shall adopt such rules as are deemed appropriate to effectuate
the purposes of this section.

(6) The medical quality assurance commission or the board of osteopathic medicine .and
surgery, as appropriate, may review and audit the records of committee decisions in which a
physician’s privileges are terminated or restricted. Each hospital shall produce and make
accessible to the commission or board the appropriate records and otherwise facilitate the
review and audit. Information so gained shall not be subject to the discovery process and
confidentiality shall be respected as required by subsection (3) of this section, Failure of a
hospital to comply with this subsection is punishable by a civil penalty not to exceed two
hundred fifty dollars,

(7) The department, the joint commission on accreditation of health care organizations, and
any other accrediting organization may review-and audit the records of a quality
improvement committee or peer review commiitee in connection with their inspection and
" review of hospitals, Information so obtained shall not be subject to the discovery process, and



.confidentiality shall be respected as required by subsection (3) of this section. Each hospital
_ shall produce and make accessible to the department the appropriate records and otherwise
facilitate the review and audit.

(8) A coordinated quality improvement program may share information and documents,
including complaints and incident reports, created specifically for, and collected and
maintained by, a quality improvement committee or a peer review committee under RCW
4,24.250 with one or more other coordinated quality improvement programs maintained in
accordance with this section or RCW 43.,70,510, a coordinated quality improvement
committee maintained by an ambulatory surgical facility under RCW 70.230.070, a quality
assurance committee maintained in accordance with RCW 18.20.390 or 74.42.640, or a peer
review committee under RCW 4.24.250, for the improvement of the quality of health care
services rendered to patients and the identification ‘and prevention of medical malpractice,
The privacy protections of chapter 70,02 RCW and the federal health insurance portability
and accountability act of 1996 and its implementing regulations apply to the sharing of
individually identifiable patient information held by a coordinated quality improvement
program, Any rules necessary to implement this section shall meet the requirements of
applicable federal and state privacy laws. Information and documents disclosed by one
coordinated quality improvement program to another coordinated quality improvement
program or a peer review committee under RCW 4.24.250 and any information and
documents created or maintained as a result of the sharing of information and documents
. shall not be subject to the discovery process and confidentiality shall be respected as required
by subsection (3) of this seetion, RCW 18.20.390 (6) and (8), 74.42.640 (7) and (9), and
4.24.250, . _ '
(9) A hospital that operates a nursing home as’ defined in RCW 18.51.010 may conduct
quality improvement activities for both the hospital and the fiursing home through a quality
improvement committee under this section, and such activities shall be subject to the
provisions of subsections (2) through (8) of this section,

(10) Violation of this section shall not be considered negligence per se.

[2007 ¢ 273 § 22, eff, July 1, 2009; 2007 ¢ 261 § 3, eff, July 22, 2007, Prior: 2005 ¢ 291 §3,
eff, July 24, 2005; 2005 ¢ 33 § 7, off. July 24, 2005; 2004 ¢ 145 § 3, eff. June 10, 2004; 2000
c6§3; 1994 sps. ¢ 9§ 742; 1993 ¢ 492 § 415; 1991 ¢ 3 § 336; 1987 ¢ 269 § 5; 1986 ¢ 300 §
4.] ' _ .



. RCW 4,24,250. Health care provider filing charges or presenting evidence-~
: Immunity--Information sharing

(1) Any health care provider as defined in RCW 7,70,020(1) and (2) who, in good faith, files
charges ot presents evidence against another member of their profession based on the
claimed incompetency or gross misconduct of such person before a regularly constituted
review committee or board of a professional society or hospital whose duty it is to evaluate
the competency and qualifications of members of the profession, including limiting the
extent of practice of such person in a hospital or similar institution, or before a regularly
constituted committee or board of a hospital whose duty it is to review and evaluate the
quality of patient care and any person or entity who, in good faith, shares any information or

_ documents with one or more other committees, boards, or programs under subsection (2) of

this section, shall be immune from civil action for damages arising out of such activities, For
the purposes of this section, sharing information is presumed to be in good faith. However,.
the presumption may be rebutted upon a showing of clear, cogent, and convincing evidence
that the information shared was knowingly false or deliberately misleading, The proceedings,
reports, and written records of such committees or boards, or of a member, employee, staff
person, or investigator of such a committee or board, are not subject to review or disclosure,
or subpoena or discovery proceedings in any civil action, except actions atising out of the
recommendations of such committees or boards involving the restriction or revocation of the
clinical or staff privileges of a health care provider as defined in RCW 7.70.020(1) and (2).

(2) A coordinated quality improvement program maintained in accordance with RCW’
43,70.510 or 70.41.200, a quality assuranice committee maintained in accordance with RCW
18.20.390 or 74.42.640, or any committee-or board under subsection (1) of this section may
share information and documents, including complaints and incident reports, created
specifically for, and collected and maintained by, a coordinated quality improvement
committee or committees or boards under subsection (1) of this section, with one or more
other coordinated quality improvement programs or comtnittees or boards under subsection
(1) of this section for the improvement of the quality of health cate services rendered to
patients and the identification and prevention of medical malpractice. The privacy protections
of chapter 70,02 RCW and the federal health insurance portability and accountability act of
1996 and its implementing regulations apply to the sharing of individually identifiable patient
information held by a coordinated quality improvement program., Any rules necessary to .
implement this section shall meet the requirements of applicable federal and state privacy
laws, Information and documents disclosed by one coordinated quality improvement
program or committee or board under subsection (1) of this section to another coordinated
quality improvement program or committee or board under subsection (1) of this section and .
any information and documents created or maintained as a result of the sharing of
information and documents shall not be subject to the discovery process and confidentiality
shall be respected as required by subsection (1) of this section and by RCW 43,70,510(4),
70,41.200(3), 18.20.390(6) and (8), and 74.42.640(7) and (9).

[2005 ¢ 291 § 1, eff. July 24, 2005, 2005 ¢ 33 § 5, eff, July 24, 2005; 2004 ¢ 145 § 1, eff.
June 10, 2004; 1981 ¢ 181 § 131979 ¢ 17 § 1, 1977 ¢ 68 § 1; 1975 Istex.s. ¢ 114 § 2; 1971
eX.8, ¢ 144§ 1.] : -



RCW 43,70.510, Health care services coordinated quality improvement program--
Rules

(1)(a) Health care institutions and medical facilities, other than hospitals, that are licensed by
the department, professional societies or organizations, health care service contractors, health
maintenance organizations, health carriers approved pursuant to chapter 48,43 RCW, and any
other person or entity providing health care coverage under chapter 48,42 RCW that is
subject to the jurisdiction and regulation of any state agency or any subdivision thereof may
maintain a coordinated quality improvement program for the improvement of the quality of
health care services rendered to patients and the identification and prevention of medical
malpractice as set forth in RCW 70.41.200.

(b) All such programs shall comply with the requirements of RCW 70.41.200(1) (a), (¢), (d),
(e), (), (), and (h) as modified to reflect the structural organization of the institution,
facility, professional societies or organizations, health care service contractors, health
maintenance organizations, health catriers, or any othet person or entity providing health care
covetage under chapter 48.42 RCW that is subject to the jurisdiction and regulation of any
state’agency or any subdivision thereof, unless an alternative quality improvement program
substantially equivalent to RCW 70.41.200(1)(a) is developed. All such programs, whether
complying with the requirement set forth in RCW 70.41.200(1)(a) or in the form of an
alternative program, must be approved by the department before the discovery limitations:
provided in subsections (3) and (4) of this section and the -exemption under RCW
42,56,360(1)(c) and subsection (5) of this section shall apply. In reviewing plans submitted
by licensed entities that are associated with physicians’ offices, the department shall ensure
that the exemption under RCW 42.56.360(1)(c) and the discovery limitations of this section
are applied only to information and documents related $pecifically to quality improvement
activities undertaken by the licensed entity. -

(2) Health care provider groups of five or more providers may maintain a coordinated quality

improvement program for the improvement of the quality of health care services rendered to
patients and the identification and prevention of medical malpractice as set forth in RCW

70.41.200, For purposes of this section, a health care provider group may be a consortium of

providers consisting of five or more providers in total. All such programs shall comply with

the requirements of RCW 70.41,200(1) (a), (¢), (d), (¢), (f), (g), and (h) as modified to reflect

the structural organization of the health ¢aré provider group. All such programs must be

approved by the department before the discovery limitations: provided in subsections (3) and .
(4) of this section and the exemption under RCW, 42.56.360(1)(c) and subsection (5) of this

section shall apply. ' '

(3) Any person who, in substantial good faith, provides information to further the purposes of
the quality improvement and medical malpraétice prevention program or who, in substantial
good faith, participates on the quality improvement committee shall not be subject to an
action for civil damages or other relief as a result of such activity. Any person or entity
participating in a coordinated quality improvement program that, in substantial good faith,
shares information or documents with one or more other programs, committees, or boards
under subsection (6) of this section is not subject to an action for civil damages or other relief
as a result of the activity or ifs consequences. For the purposes of this section, sharing
information is presumed to be in substantial good faith, However, the presumption may be.



rebutted upon a showing of clear, cogenf, and convincing evidence that the information

~ shared was knowingly false or deliberately misleading.

(4) Information and documents, including complaints and incident reports, created
specifically for, and collected and maintained by, a quality improvement committee are not
subject to review or disclosure, except as provided in this section, or discovery or
introduction into evidence in any civil action, and no person who was in attendance at a
meeting of such committee or who participated in the creation, collection, or maintenance of
information or documents specifically for the committee shall be permitted or required to
testify in any civil action as to the content of such proceedings or the documents and
information prepared specifically for the committee. This subsection does not preclude: (a) In
any civil action, the discovery of the identity of persons involved in the medical care that is-
the basis of the civil action whose involvement was independent of any quality improvement
activity; (b) in any civil action, the testimony of any person concerning the facts that form the
basis for the institution of such proceedings of which the person had personal knowledge
acquired independently of such proceedings; (c).in any civil action by a health care provider

. regarding the restriction or revocation of that individual’s clinical or staff privileges,

introduction into evidence information collected and maintained by quality improvement

~ committees regarding such health care provider; (d) in any civil action challenging the

termination of a contract by a state agency with any entity maintaining a coordinated quality
improvement program under this section if the termination was on the basis of quality of care
concerns, introduction into evidence of information created, collected, or maintained by the .
quality improvement committees of the subject entity, which may be under terms of a
protective order as specified by the court; (e) in,any civil action, disclosure of the fact that
staff privileges were terminated or restricted, including the specific restrictions imposed, if
any and the reasons for the restrictions; or (f) in any civil action, discovery and introduotion
into evidence of the patient’s medical records, required by rule of the department of health to
be made regarding the care and treatment received,

(5) Information and documents created specifically for, and collected and maintained by, a
quality improvement committee are exempt from disclosure under chapter 42.56 RCW,

(6) A coordinated quality improvement progtam inay share information and documents,

_ including complaints and incident reports, created specifically for, and collected and

maintained by, a quality improvement comthittee’or a peer review committee under RCW
4.24.250 with one or more other coordinated quality improvement programs maintained in
accordance with this section or with RCW 70.41.200, a coordinated quality improvement
committee maintained by an ambulatory surgical facility under RCW 70.230.070, a quality
assurance committee maintained in accordance with RCW 18,20.390 or 74.42.640, or a peer
review committee under RCW 4.24.250, for the improvement of the quality. of health care
services rendered to patients and the identification and prevention of medical malpractice.
The privacy protections of chapter 70,02 RCW and the federal health insurance portability
and accountability act of 1996 and its implementing regulations apply to the sharing of
individually identifiable patient information held by a coordinated quality improvement
program, Any rules necessary to implement ' this section shall meet the requirements of
applicable foderal and state privacy laws. Information and documents disclosed by one
coordinated quality improvement program to another coordinated quality improvement
program oOr a peer review committee under RCW 4.24.250 and any information and
docurments created or maintained as a result of the sharing of information and documents



shall not be subject to the discovery process and confidentiality shall be respected as required
by subsection (4) of this section and RCW 4.24.250.

(7) The department of health shall adopt rules as are necessary to implement this section,

[2007 ¢ 273 § 21, eff. July 1, 2009, Prior: 2006 ¢ 8 § 113, eff, June 7, 2006; 2005 ¢ 291 § 2,
eff, July 24, 2005; 2005 ¢ 274 § 302, eff, July 1, 2006; 2005 ¢ 33 § 6, eff. July 24, 2005;

2004 ¢ 145 § 2, eff, June 10, 2004; 1995 ¢ 267 § 7; 1993 ¢ 492 § 417.]



CR 26, GENERAL PROVISIONS GOVERNING DISCOVERY

(a) Discovery Methods, Parties may obtain discovery by one or more of the following
methods: depositions upon oral examination or written questions; written interrogatories;
production of documents or things or permission to enter upon land or other property, for
inspection and other purposes; physical and mental examinations; and requests for admission,

* (b) Discovery Scope and Limits, Unless otherwise limited by order of the court in
accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged, which is
.relevant to the subject matter involved in the pending action, whether it relates to the ¢laim or
defense of the party seeking discovery or to the claim or defense of any other party, including .
the existence, description, nature, custody, condition and location of any books, documents,
or other tangible things and the identity and location of persons having knowledge of any
discoverable matter. It is not ground for objection that the information sought will be
inadmissible at the trial if the information sought appears reasonably calculated to lead to the
_discovery of admissible evidence.

The frequency or extent of use of the discovery methods set forth in secfion (a) shall be
limited by the court if it determines that: (A) the discovery sought is unreasonably
cumulative or duplicative, or is obtainable from some other source that is more convenient,
less burdensome, or less expensive; (B) the party secking discoyery has had-ample
opportunity by discovery in the action to obtain the information sought; or (C) the discovery .
is unduly burdensome or. expensive, taking into account the needs of the case, the amount in
controversy, limitations on the parties’ resources, and the importance of the issues at stake in
the litigation. The court may act upon its own initiative afier reasonable notice or pursuant to
a motion under section (). S S '

(2) Insurance Agreements. A party may obtain discovery and production of: (i) the existence
and contents of any insurance agreement under which any person carrying on an insurance
business may be liable to satisfy part or all of a judgmént which may be entered in the action
or to indemnify or reimburse for paymeénts made to satisfy the judgment; and (ii) any
documents affecting coverage (such as denying coverage, extending coverage, or reserving
rights) from or on behalf of such person to the covered person or the covered person’s
‘representative, Information concerning the insurance agreement is not by reason of disclosure
- gdmissible in evidence at trial, For purposes of this section, an application for insurance shall
not be treated as part of an insurance agreement.

(3) Structured Settlements and Awards. In a case where a settlement or final award provides
for all or part of the recovery to be paid in the future, a party entitled to such payments may
obtain disclosure of the actual cost to the defendant of making such payments. This,
disclosure may be obtained during settlement negotiations upon written demand by a party
entitled to such payments, If disclosure of cost is demanded, the defendant may withdraw the
offer of a structured settlement at any time before the offer is accepted.

(4) Trial Preparation: Materials. Subject to the provisions of subsection (b)(5) of this rule, a
party may obtain discovery of documents and tangible things otherwise discoverable under



subsection (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for
another party or by or for that other party’s representative (including his attorney, consultant,
surety, indemnitor, insurer, or agent) only upon a showing that the party secking discovery
has substantial need of the materials in the preparation of his case and that he is unable
without undue hardship to obtain the substantial equivalent of the materials by other means.
In ordering discovery of such materials when the required showing has been made, the court
shall protect against disclosure of the mental impressions, conclusions, opinions, or legal
theories of an attorney or other representative of a party concerning the litigation.

A party may obtain without the required showing a statement concerning the action or its
subject matter previously made by that party. Upon request, a person not a party may obtain
without the required showing a statement concerning the action or its subject matter
previously made by that person, If the request is refused, the person may move for a court
order. The provisions of rule 37(a)(4) apply to the award of expenses incurred in relation to
the motion, For purposes of this section, a statement previously made is (A) a written
statement signed or otherwise adopted or approved by the person making it, or (B) a
stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is
substantially verbatim recital of an oral statement by the person making it and
contemporancously recorded,

(5) Trial Preparation: Experts. Discovery of facts known and opinions held by experts,
otherwise discoverable under the provisions of subsection (b)(1) of this rule and acquired or
developed in anticipation of litigation or for trial, may be obtained only as follows:

(A)(i) A party may through interrogatories require any other party to identify each person
whom the other party expects to call as an expert witness at trial, to state the subject matter
on which the expert is expeoted to testify, to state the substance of the facts and opinions to
which the expert is expected to testify and a summary of the grounds for each opinion, and
to state such other information about the éxpert as may be discoverable under these rules.
(ii) A party may, subject to the provisions of this iule and of rules 30 and 31, depose each
person whom any other party expects to call as an expert witness at trial.

(B) A.party may discover facts known or opinions held by an expert who is not expected to
be called as a witness at trial, only as provided in rule 35(b) or upon a showing of
exceptional circumstances under which it is impracticable for the party seeking discovery
to obtain facts or opinions on the same subject by other means.

(C) Unless manifest injustice would result, (i) the court shall require that the party secking
discovery pay the expert a reasonable fee for time spent in responding to discovery under
subsections (b)(5)(A)(ii) and (b)(5)(B) of this rule; and (ii) with respect to discovery
obtained under subsection (b)(S)(A)(ii) of this rule the court may require, and with respect
to discovery obtained under subsection (b)(S)(B) of this rule the court shall require the
party secking discovery to pay the other party a fair portion of the fees and expenses
reasonably incurred by the latter party in obtaining facts and opinions from the expert,

(6) Claims of Privilege or Protection as Trial-Preparation Materials for Information
Produced. If information produced in discovery is subject to a claim of privilege or of
protection as trial-preparation material, the party making the claim may notify any party that-
received the information of the claim and the basis for it. After being notified, a party must



promptly return, sequester, or destroy the specified information and any copies it has; must
not use or disclose the information until the claim is resolved; and must take reasonable steps
to retrieve the information if the party disclosed it before being notified. Either party may
promptly present the information in camera to the court for a determination of the claim. The
producing party must preserve the information until the claim is resolved. '

(7) Discovery From Treating Health Care Providers, The party seeking discovery from a
treating health care provider shall pay a reasonable fee for the reasonable time spent in
responding to the discovery. If no agreement for the amount of the fee is reached in advance,
absent an order to the contrary under section (c), the discovery shall occur and the health care
provider or any party may later seek an order setting the amount of the fee to be paid by the
party who sought the discovery. This subsection shall not apply to the provision of records
under RCW 70,02 or any similar statute, nor to discovery authorized under any rules for
criminal matters. -

(8) Treavies or Conventions. If the methods of discovery provided by applicable treaty or
convention are inadequate or inequitable and additional discovery is not prohibited by the
treaty or convention, a party may employ the discovery methods described in these rules to
supplement the discovery method provided by such freaty or convention.

(¢) Protective Orders. Upon motion by a party or by the person from whom discovery is
sought, and for good cause shown, the court in which the action is pending or alternatively,
on matters relating to a deposition, the court in'the county where the deposition is to be taken
may make any order which justice requires to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or more of the
following: (1) that the discovery not be had; (2) that the discovery may be had only on
specified terms and conditions, including a designation of the time or place; (3) that the
discovery may be had only by a method of discovery other than that sélected by the party
seeking discovery; (4) that certain matters not be inquired into, or that the scope of the
discovery be limited to certain matters; (5) that discovery be conducted with no one present
except persons designated by the court; (6) that the contents of a deposition not be disclosed
or be disclosed only in a designated way; (7) that a trade secret or other confidential research,
development, or commercial information not be disclosed or be disclosed only in a
designated way; (8) that the parties simultaneously file specified documents or information
enclosed in sealed envelopes to be opened as directed by the court.

If the motion for a protective order is denied in whole or in part, the court may, on such terms

and conditions as are just, order that any party or person provide or permit discovery, The
provisions of rule 37(a)(4) apply to the award of expenses incurred in relation to the motion.

(d) Sequence and Timing of Discovery, Unless the court upon motion, for the convenience
of parties and witnesses and in the interests of justice, orders otherwise, methods of discovery
may be used in any sequence and the fact that a party is conducting discovery, whether by
deposition or otherwise, shall not operate to delay any other party’s discovery. :

(¢) Supplementation of Responses, A party who has responded to a request for discovery
with a response that was complete when made is under no duty to supplement his response to

include information thereafter acquired, except as follows:



(1) A party is under a duty seasonably to supplement his response with respect to any

question directly addressed to (A) the identity and location of persons having knowledge of
discoverable matters, and (B) the identity of each person expected to be called as an expert
witness at trial, the subject matter on whlch he is expected to tostify, and the substance of his
testimony. ,

(2) A party is under a duty seasonably to amend a prior response if he obtaing information
upon the basis of which (A) he knows that the response was incorrect when made, or (B) he
knows that the response though correct when made is no longer true and the circumstances
are such that a failure to amend the response is in substance a knowing concealment,

(3) A duty to supplement responses may be imposed by order of the court, agreement of the
parties, or at any time prior to trial through new requests for supplementation of prior
responses.

" (4) Failure to seasonably supplement in accordance with this rule will subject the party to

such terms and conditions as the trial court may deem appropriate,

(f) Discovery Conference, At any time after commencement of an action the court may
direct the attorneys for the parties to appear before it for a conference on the subject of

discovery. The court shall do so upon motion by the attorney for any party if the motion

includes:

(1) A statement of the issues as they then appear;.

(2) A proposed plan and schedule of discovery;

(3) Any limitations proposed to be placed on discovery;

(4) Any other proposed orders with respect to discovery; and

(5) A statement showing that the attorney making the motion has made a reasonable effort to
reach agreement with opposmg attorneys on the matters set forth in the motion,

Each party and his attorney are under a duty to participate in good faith in the ﬁammg of a

discovery plan if a plan is proposed by the attorney for any party.

Notice of the motion shall be served on all parties, Objections or additions to matters set
forth in the motion shall be served not later than 10 days after service of the motion,

Following the discovery conference, the court shall enter an order tentatively identifying the
issues for discovery purposes, establishing a plan and schedule for discovery, setting
limitations on discovery, if any, and determining such other matters, including the allocation
of expenses, as are necessary for the proper management of discovery in the action, An order
may be altered or amended whenever justice so requires. :

Subject to the right of a party who properly moves for a discovery conference to prompt
convening of the conference, the court may combine the discovery conference with a pretrial -
conference authorized by rule 16,



(g) Signing of Discovery Requests, Responses, and Objections, Every tequest for
discovery or response or objection thereto made by a party represented by an attorney shall
be signed by at least one attorney of record in his individual name, whose address shall be
stated. A party who is not represented by an attorney shall sign the request, response, or
objection and state his address, The signature of the attorney or party constitutes a
certification that he has read the request, response, or objection, and that to the best of his
knowledge, information, and belief formed after a reasonable inquiry it is: (1) consistent with
these tules and warranted by existing law or a good faith argument for the extension,
modification, or reversal of existing law; (2) not interposed for any improper purpose, such
as to harass or to cause unnecessary delay or needless increase in the cost of litigation; and
(3) not unreasonable or unduly burdensome or expensive, given the needs of the case, the
discovery already had in the case, the amount in controversy, and the importance of the
issues at stake in the litigation, If a request, response, or objection is not signed, it shall be
stricken unless it is signed promptly after the omission is called to the attention of the party
making the request, response, or objection and a party shall not be obligated to take any
action with respect to it until it is signed. '

If a certification is made in viclation of the rule, the court, upon motion or upon its own
initiative, shall impose upon the person who made the certification, the party on whose behalf
the request, response, or objection is made, or both, an appropriate sanction, which may
include an order to pay the amount of the reasonable expenses incurred because of the
violation, including a reasonable attorney fee.

(h) Use of Discovery Materials, A party filing discovery materials on order of the court or
for use in a proceeding or trial shall file only those portions upon which the party relies and
may file a copy in lieu of the original. '

(i) Motions; Conference of Counsel Required. The court will not entertain any motion or
objection with respect to rules 26 through 37 unless counsel have conferred with respect to
the motion or objection, Counsel for the moving or objecting party shall arrange for a
mutually convenient conference in person or by telephone, If the court finds that counsel for
any party, upon whom a.motion or objection in respect to matters covered by such rules has
been served, has willfully refused or failed to.confer in good faith, the court may apply the
sanctions provided under rule 37(b). Any motion seeking an order to compel discovery or
obtain protection shall include counsel’s certification that the conference requirements of this
rule have been met,

(i) Access to Discovery Materials Under RCW 4.24,

(1) In General, For purposes of this rule, “discovery materials” means depositions, answers
to interrogatories, documents or electronic data produced and physically exchanged in
response to requests for production, and admissions pursuant to rules 26-37,

' (2) Motion. The motion for access to discovery materials under the provisions of RCW 4.24
shall be filed in the court that heard the action in which the discovery took place, The person
seeking access shall serve a copy of the motion on every party to the action, and on
nonpatties if ordered by the court,



(3) Decision. The provisions of RCW 4,24 shall determine whether the motion for access to
discovery materials should be granted,

[Amended effective July 1, 1972; September 1, 1985; September 1, 1989; December 28,
1990; September 1, 1992; September 17, 1993; September 1, 1995; January 12, 2010.]
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