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A. INTRODUCTION

This state’s 'statutory”scheme and case law place children as
the paramount concern in determlnlng whether parental rights
should be termlnated The. chlld centered focus is consistent with
chlldren s recogmzed fundamental liberty interests in the affection
-and care of thelr parents the malntenance and establlshment of
famrllal bonds and thelr well belng, health and safety

Yet chrldren are the only stakeholders who remaln
unrepresented throughout termmatlon proceedlngs Though thelr
: entire future is at stake——whether they have parents who or what
A entlty will have control over thelr care ‘the extent of contact with |
.srblmgs-—-they are depnved of one of the most lmportant procedural
protectlons of our justlce system B

The state and federal constltutlons compel more Due

" process requrres chlldren be appomted counsel to safeguard the
 numerous crltlcal rnterests at stake in termination of parental rlghts
' .'proceedlngs | o o

B ISSUES PRESENTED FOR REVIEW |

1. Whether procedural due process under the state or -
federal constrtutlon requires ‘the appointment of counsel to children

in termination of parental rrghts proceedlngs?



2~ Where the State failed to provide necessary anger- ‘
management services and a,deqUately‘ explain cognitive behavioral
therapy treatment, did ‘the.ju.\:/‘en.ileoourt err in terminating Nyakat
l.uak’s pare'ntal rights b_ecauee the State did not satisfy RCW
13.34.180(1)I(d)? , | :
| 3. Where the State failed to clearly provide cogniti\re.'

' behavroral therapy servrces capable of remedylng Nyakat Luak’

' alleged defi crency and evrdence showed she would have rmproved
rf such services had been provided, did the juvenlle court errin
applying the presumptron under RCW 13 34 180(1)(e)?

C. STATEMENT OF THE CASE |

Ms Luak's Fgmlly Background _ |
Nyakat Luak is the mother of twin boys M.S.R. and T. S R.,

'who turned nrne years old dunng the termlnatlon tnal CP 422 .
| (Flndmg of Fact (FF) 1.2). She agreed toa dependenoy after her
sons were found durrng a fire in her apartment. Whrle at work Ms.
Luak had Ieft them wrth a caretaker CP 422 (FF 1. 3) 1RP 22 1 :
| 2 Procedural Hrstory
The Washlngton State Department of Social and Hea!th

Servrces (“State”) filed a termrnatron petrtlon in September 2008.

" This brief follows the desrgnatrons for verbatim reports of proceedings
set forth in Appellant’s Openrng Bnef in the Court of Appeals



- CP1. M.S. R and T. S.R. wgre assigned the same volunteer court-
appointed specral advocate (CASA) who had no legal training and
~ ho duty to advocate for the chlldren s Iegal rights, wishes or
expressed opinions. See 3A-RP 342—44 The CASA who was
represented by counsel offered at the end of trlal to stlpulate that
M S.R. and T S R. “don’t want to Iose thelr mom,” though they had
not expressed that to her 3A-RP 379 7A—RP 088. Desplte what
"she thought the children wanted throughout trlal the CASA |
. advocated for her view of the children’s best lnterests rnciudrng
.that Ms. Luak’s rights should be termunated 3A—RP 342 380. The
ch||dren s prror CASA would not have recommended termrnatron
7A-RP 096, 1045-47. |
o Ms Luak advocated for her chlldren s rlght to partlolpate
"_CP 330 374 80 1RP 1 ~7 7A—RP 987 88 “The juvenlle court -
'demed the chrldren the opportumty to testlfy and prdvrded no
| alternate partlcrpatron 7A-RP 990- 91 The CASA had authorrty to
move for, and the juvenrle court had authonty to appomt counsel
for the chlldren under RCW 13. 34 100, though neither dld so. The
'. juvenlle court terminated Ms, Luak's parental rrghts CP 421
o ‘Ms. Luak appealed the order to the Courtof Appeale, which

transferred the appeal to thls CoUrt. Order of Certification (Div. 1,




March 10, 2011);' Ruling Acéepting'Certification (March 17, 2011).2
D. SUPPLEMENTAL ARGUMENT

Because of the fundamental liberty interests at stake, the

federal and state due process clauses require children in

termination proceedings to have independent counsel to represent

i and a.d'vo'cate for their interests.® 'Constitutional issues such as this

are questions of law reviewéd de novo. Bellevue Sch. Dist. v. E.S.,

No. 83024-0, Slip. Op. at6, . Wn.2d_, __ P.3d_, 2011 WL

2278158 (June 9, 2011). -

" 1. THE FOURTEENTH AMENDMENT REQUIRES
~. .~ THAT CHILDREN HAVE COUNSEL TO PROTECT
- THEIR FUNDAMENTAL LIBERTY INTERESTS
DURING TERMINATION OF PARENTAL RIGHTS

- PROCEEDINGS. "

- The Fourteenth Amefidment requires that fundamental

' "‘inte”re_s'.ts Iﬂbe p'rntectéd ffohw"éb\zéfnrﬁenf inte'rferéncé through

' procédura{ safeguafds ‘qufnensufate with the natu_re: of the case.

" . * The Statement of the Case in Appellant's Opening Brief provides
additional facts relevant to the issues raised under RCW 13.34.180.
_ ® Contrary to their position In this case, the State has already taken the' .
_ position that "All children subject to dependency or termination of parental rights
- court proceedings should have legal representation as long as the court '
~ jurisdiction continues.” Children’s Representation Workgroup, Meaningful
Representation for Children and Youth in Washington’s Child Welfare System,
Standards of Practice, Voluntary Training and Caseload Limits in Response to
HB 2735, at 5, as adopted by Commission on Children in Foster Care (including
the Assistant Secretary of the. Department of Social and Health Services and a
representative from the Attorney General's Office), December 20, 2010
(hereinafter Meaningful Representation) (excerpts attached as Appendix A).



U.S. Const. amend. XIV: M&M,m, 424 U.S. 319, 332,
96 S, Ct. 893, 47 L. Ed.’ 2d 18 (1976i. In determining whether a .
procedural safeguard is constrtutronally required, this Court weighs
three factors: (1) the nature of the private interest at stake in the

- governmental action, @) the risk of error created by the procedure

: currently used and the probable value of the additional or substitute
procedural safeguards and (3) the governmental and public

interest supportlng the use of the challenged procedure Mathews

o | 424 U.S. at 335 ES ES., Sllp Op. at6 7. These factors are analyzed

accordmg to the context~spe0|tic nature of due process Mathews
| 424U.S. at 835, 349 (‘procidures [must] be tailored . . tothe
s ‘capacities and circumstanci-:-s of'th'ose VWho"'\are to he’ heard’ o
- insure that they are glven a meamngful opportunlty to present their
: case (crtation and footnote omltted)) ‘

a Children'sfundamental Iiberty"'interests'are at stake in

termination of parental rights proceedings.

~As recognized by this Court on several occasions as well as

by courts across the country, children have fundamental Iiberty
mterests Wthh are at stake rn parental termlnatlon proceedlngs
Frrst, children have a constitutlonally protected liberty interest in the

| .affection and care of their parents. Moore v. Burdman, 84 Wn.2d



408, 411, 526, P.2d 893 (1974) (‘A corollary intereét [to that of the
'parents’ right to custody and control] which has perhaps not_‘ -

 received as much attention is that of the child in having the

 affection an‘d‘care of his paiﬁéntsl.v”);' Santosky v. Kramer, 455 U.S.

- 77‘4'5': 760 1766 & 015, 102 § Gf. 1388, 71 L. Eq. 2d 599 (1982) (in
| ‘ 'termlnatlon proceedlngs “the |nterests of the Chlld and his natural
| parents cornc:de to favor use of error~reducmg procedures recmng
""senous stakes for Chlld in termrnatlon proceedmgs) Doe v Heck

-' 327 F 3d 492 518 (7th Cir. 2003) (“Chl|d [has fundamental right] to

o ’be ralsed and nurtured by h|s parents”) Subboh v. D/ A s Ofﬁce | 4_

" 298 F. 3d 81 91 (1st CII' 2002) (chlldren have tundamental llberty
o mterest in belng in care and custody of parents) In re H.R. C 286
| ‘_’M|ch App 444 455 458 781 NW2d 105 (2009) (chlldren have

“ _ifundamental Ilberty mterest ln the|r own proper care and custody)
h Addltlonally, chlldren have a fundamental lnterest ln '.
o 'vr'nalntammg and establlshmg famlllal bonds lncludlng relatlonshlps

'wrth SIbhngs State A Santos 104 Wn 2d 142 147 702 P 2d 1179 -

'(1985) Franzv Unlted States 707 F2d 582, 595 (D. C Clr 1983)

B (recognlzmg fundamental Ilberty interest in “freedom ofa parent
and Chl|d to marntam cultwate and mold thelr ongomg

; relatlonshrp"), Duschene V. Sugarma 566 F.2d 817, 825 (2d Cir.




~ 1977) (children have ‘right to the preservaticn of family integrity”
and interest in “not being dli;focated from emotional attachments
derived frorn intimacy of d‘aif‘)./'association witn parent” (quotatfon_
omitted)); Roe v. éonn 417; F Supp. 769, 777 (M.D. Ala 19?6)

' (three~1udge court) (chlldren have fundamental right in famlly

' mtegrlty) accord in re Welfare of Lusmer 84 Wn, 2d 135 137, 524

B P 2d 906 (1974) (constltutlonal protectlon reqwred of familial

'_ relatlonships) Walhsv Spencer, 202 F3d 1126 1136 (9th Cir. -

: 2000) (children have fundamental llberty lnterest in Ilvmg with

- parents) | | | | |

Chlldren also have a fundamental mterest in thenr “safety, ‘_ |

health, and well- belng g KennvA V. Perdue 356 F. Supp 2d 1353,

1360 (N D. Ga 2005) (examlmng Georgla constltutlonal prowsmn

Wthh IS vnrtually |dent|cal to. Art 1, § 3) ThlS nght vests at least in
- foster chlldren who have a rlght to be free from unreasonable nsk
of harm and a rlght to reasonable safety Braam V. Sfate 160

| ;Wn 2d 689, 700, 81 P.3d 851 (2003) |

- Fmally, a chlld s physical liberty mterests are also

” fundamental.' I_E_ég_., Kenny A 356 F Supp. 2d at 1360-61. In

pafental termination 'proceedings the State may gain permanent

* | ike most children 'i nvc'l\}'ved in termination proceedi'ngs, M.S.R.and -
T.S.R: were in foster care during the proceedings. E.g., 4RP 509,



control of the child, authorizing it to move hjm or her among
plaoements (including place.ment in foster care with total strangers,
placement in a group home, or placement in a state institution).®

| These interests are aII at stake when the State petltlons to
terminate the rights of chlldren ] natural parents and place them in
the care of the State a new famrly, a group foster home, or an o

mstrtutronal settrng A termlnatlon order also drctates chlldren 8

_ contact Wlth srblrngs RCW 13. 34 200(3) 6 The court ] decrsron
" could permanently uproot children from the schools and places of
' fworshlp they attend and destroy thelr other communlty tles and

’ frlendshlps The State is flg htlng for the right to take fuli control

over the chlld—mcluding authonty to move the chrld among varymg

resudentlal and mstltutronal placements

These stakes for chlldren at Ieast equal those of thelr

parents and extend beyond thelr parents with regard to physrcal

- Ilberty rnterests. See In're Welfare of Mvncks, 85 Wn.2d '252, 5‘33 :

§ See Erik Pitchal, Childrén’s Constltut[gng Right to C ggnse 1

" Dependency Cases, 15 Temp Pol. & Civ. Rts L. Rev. 663 (2005-2006)

(hereinafter Pitchal, Chitdren 8 Constitutional Right) (children may be moved “at
the whim of state officials” and based on fi scal, systemic and administrative
mterests that compete with what is best for each particular child).

8 At the time of trial, M.S.R. and T.S.R. had two other siblings and
expected a third. CP 435-36 (FF 1 73) 3RP 295,




P.2d 841 (1975); Luscier, 84 Wn.2d at 138-39.7 Due to the serious

‘ and fundamental nature of these interests at stake, children have '

an exceedingly strong mterest in the accuracy of termination
proceedings Santosky 45‘5"U S. at 758 (“loss threatened by [this]
partlcular type of proceedmg is sufﬁcrently grave to warrant more
than average certamty on the part of the factfmder”)

" b. The large rlsk of error inherent in a full evidentiary -

- trial, where two adversarial parties are represented b'y
counsel but the children remain without legal .
- representation-and with little right to participate, would

- be substantially mrtrgated by appomtment of counsel
- for chlldren : : o 4

| Not only are the stakes hlgh for chlldren but the current

procedures create an elevated nsk of error Termmatron
| proceedlngs carry all the hallmarks of a tnal fi llng of petrtlon
o ’:drscovery, motlons practlce opemng and closrng arguments
. presentatlon of evrdence and testlmony, cross~exammatron and |
' access to appellate channels “The trral is held ina courtroom
| 'pre8|ded over by a Juvenlle court judge The full resources of the

' State protect |ts mterests and the CASA is often also represented 8

5 l

7 Children’s interests here moreover, are far greater than ln ES. E.S., where’
the Court found no prrvate Interest affected by an initial truancy hearing. Slrp
Op. at 9-13 ‘

® Because here the CASA’s vlew of the children’s “best interests” - l
supported termination, the State had an additional represented party advocating

: |ts posltron See also 1A-RP 31 (counsel for State cross-examined wrtness on




Childreh in this Staté,thowever, are entitled to legal counsel
in o.nly limited cases and on'a'subje'ctive, indeterminate .basis. Only
children 12 and older mu#t«b; riotified‘of the right to request
counsél ajnd asked whether.-.f;“‘he or she wishes to have counsel.”
RCW 13.34.100(6).° For these children, the statute merely requires
that, in an off~the—re¢ord cnl;'ori'v.ersvation with no pafametgrs, thé_c'hild
| be jnforméd of his or her right to réqueét cdunsél and asked o
| whether..he or she Would Iiké' 'cb'unsel, No notice is provided to”c.>.r‘ ,

“inquiry made of children under the age of 12, ike M.S.R. and

T.SR.1d" This provides virtually no access to counsel for -

behalf of CASA); cf. Univ. of Wash. School of Social Work & Wash. State Center
for Court Research, Wash. State Court Appointed Special Advocate Program
Eval. Report 48-49 (Jan. 2010) (in five evaluated counties, CASA agrees with
‘social worker's permanency plan in 89 percent of cases) (excerpts attached as N
Appendix B). A CASA is “deemed to be guardian ad litem” in termination -
proceedings; this brief maintains the term CASA throughout. RCW 13.34.030(9).
| " These current provisions became effective after Ms. Luak's trial and
. provide a greater right to notice for children over 12 than the prior version, The
- text of both versions of RCW 13.34.100(6) is included at Appendix C.- o
-+ " The court has discretioh to appoint counsel to children age 12 or older
. but the statute sets forth no procedures or substantive considerations. See RCW
.. 13.34.100(6). For children under twelve years of age, the statute does not "
* provide a right to counsel. The court alone has discretion to appoint counsel for -
- these younger children only if it or the CASA “determines [through unspecified
criteria that need not be recorded]that the child needs to be independently
represented.” RCW 13.34.100(6)(f); see also Juvenile Court Rule 9.2(c)(1) (court
can sua sponte or on request by party appoint counsel for child if child has no
guardian ad litem and cannot afford attorney). For these children, no mechanism
ensures that the court or CASA consider whether counsel should be appointed.
Also, no provision ensures that parents are notified of the right to request counsel
for the child or given an opportunity to do so. '
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~ children uncler 12 years old';: The vast majority of children are left
unrepresented while their fu'ndamental rights.are litigated. "

- This lnsufﬂmency perslsts even though children subject to
termination proceedings, asa generallzed group, are even more
: vulnerable than their parents who have a constrtutlonal and
| statutory right to counsel In determlnmg parents have a nght to |
counsel in dependency proceedlngs thls Court reasoned thelr
'vulnerabxlltnes in part compelled the result

- [t]he full panoply of the traditional weapons of the
State are trained on the defendant-parent, who often
lacks formal education, and with difficulty must
: present his or her version of disputed facts; match
~ wits with social workérs, counselors, psychologists, A
and physmlans and often an adverse attorney; cross-
.- examine witnesses (often expert) under rules of
. evidence and procedure of which he or she usually "
knows nothing; deal With documentary evidence he or .
-she may not understand and all to be done in the '
’ strange and awesomé settlng of the juvenlle court

- lVIyrlck 85 Wn 2d at 254 accord Santosky 455 U S. at 763.f"_

" Chlldren are equally, if not more vulnerable
o Absent counsel for chlldren the risk of erroneous
determmatlon of parental rlghts is multltudlnous First, the

| . standards are amorphous. The termination statute requlres the

" See LaShanda Taylor La\_wer for Every Child: Client-Directed

Representation in Dependency Case 47 Fam. Ct. Rev. 605, 613 (2009)
(heremafter Taylor, 47 Fam. Ct. Rev) (medlan age of children entering foster

care is 7.5 years old).




juvenile court to determine whether termination is in the child’s

“best ‘interests,” a subjective determination, and to apply other

: standards vvhioh “allow Wide-ro’om torjudicial discretion and thus for
subjectlve determmatlons ? KennyA 356 F. Supp 2d at 1361;
RCW 13 34 180(1)(d) -(f); RCW 13 34, 190(1)(a) (b) Moreover the
R consequences of an erroneous determmatlon under these '
amorphous crlterla are grave chlldren are either returned to an

: 'abuswe or neglectful parent or severed permanently from a famllla| '
relatlonshlp that bears none of those characterrstlcs 2 Thrrd

. -:chrldren wrthout legal representatlon are Iess hkely to achleve

£ permanency than children who are represented 13 “Grven the

‘ " :werght of the prrvate lnterests at stake the socretal cost of even
. "occaswnal error |s srzable ” Santosky 455 U S at 764
e The unrversal provrswn of legal representatlon for chlldren
i. ;:would substantially mrtrgate these rlsks of error. See Laws of 2010 "
;ch 180 § 1 (legrslatrve fmdings recognlzmg crltloal representatlon
" prowded by attorneys for chlldren in termlnatron proceedmgs)

R Legal counsel vvould aolvo,cate for the chlld s mterests through 2

: S Taylor 47 Fam, Ct, Rev. at 608-09, . .
T See, e.d., Andrew E. Zinn & Jack Slowrlver Ezggedrtlng Permgnency
Legal Representatlgn for Foster Children in Palm Beach County 14-15 (2008)

(examining dependencies and termrna’uons) available at www,chapinhall, org/
researoh/report/expedltmg permanenoy -
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- procedural mechanisms and:substantive arguments. On the
substantiv‘e side, counsel would .ensure'a child’s expressed interest
in reuhifit;ation or terminétio‘h is advocated for in‘o,peni‘ng}; and
closing afgumént, by developing a theory and strategy of the case
tailored to the child’s statédf;i‘hteres'ts, by presenting evidence and
witnresse‘s, through c'ross~e.x':z'aminati.on, and by ,'helping tq .c’:onsider
advice, informatidn and opiniongl from others. §_§g Pitchél,

: Cﬁfld’revn’s Qqnsﬁtution‘ai Right a‘t‘665_.14 | '

o Fof éxamplé,‘wi.th'acéess to the chi‘ldr.é>nv.vand confidentiality
o brb‘tections,_ M;S_.R. and:T.S’.':R.’svcé'uhsel could havé gaiﬁed insight
iﬁto ‘assumpt‘io'ns made abolit them by the‘vi_jr Tfo'.ster mother and

‘ visité‘ti‘oh jsupeNi‘sQr.‘5. r..Uslihglthe'.arsénal of information uhjobkéq -

: br)Iy thrdpgh'QonfidénﬁéIvi.ty"'|5rotec"cidn's, COl'J.née'l for MSR aﬁd - |

| TSR "cc’)u'ld Iﬂave:' examihe&i'\/vi.tneés'e.s re'garding their rriof_her”s -

‘alleg'édv ange'r‘. rﬁaﬁagemé‘htﬁ(ﬁjﬁ‘éfiCiehcy and pr'eséntéd e"\'/idénce'éhd

~ tesfimony showing the allogid deficiency did not affect her abili't_y. to

s'afély and appropriately parent her children. Counsel also could

" The Rules of Professiorial Conduct provide direction to attorneys
representing preverbal children and ensure such representation remains
effective, See. e.9., RPC 1.2 & comment 4; RPC 1.14 & comment 1. ‘

"® E.., 4RP 528 (foster mother's assumption that children “attempt to'
say what they think [their mother] would like to hear” when they tell her “they do
love her very, very much"); 4RP 556 (foster mother's assumption that children
feel "we make do where we're at.* But, we like this place [foster home] best.");
2A-RP 277-78 (visit supervisor's assumption T.S.R. wanted visit to end and why).

13



hat/e zealously cross-examined the CASA regarding the conflict
between her best rnterests oprnron and the children’s stated
lnterests . . -
~Interms of procedural' mechanisms children’s‘ counsel could
| bnng pretrral motions (such as to exclude evrdence or wrtnesses)
.object to or argue for the admlssron of evidence at trlal ehcrt helpful
vevrdence through dlscovery, contest the Iegal basrs for the '
| termrnatlon petrtlon determrne whether the chrld should be present
: at trial and ensure hIS or her presence and testlmony |f subpoenaed
. by another party, explam to the chrld his or her rrghts and the legal
‘. ‘ proceedmgs negotrate alternatlves to court-ordered termrnatron
: and advrse the chrld of such alternatrves appeal the trial court's
| : demsron (or part|0|pate in an appeal by the State ora parent) and
.._'move to close proceedrngs as necessary to protect prrvacy
Wrth counsel for chlldren the rrsk of procedural rrregularlty '
' 'would be Iow and the substantrve result reached———that is, whether ‘
parental rights are termlnated and if s0, what support obligations
' persrst the status of the child’s sibling relatronshrps and the extent._ _

to whrch the State controls the chrld s travel medical care and

© See RCW 13.34.115(2).
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placement for adobtion-ewould be besed on a full presentation of
the issues and interests involved.

| Signiﬁcantly, other procedural safeguards do not mitigate
these rrsks CASAs are not legally tramed and work for the court
'They are charged to lnvestlgate and collect mformatlon and report it
to the court but not to advocate for the child’s wishes or monitor

' the regulanty of the proceedlng RCW 13 34, 105(1) see Veazev V.

ly_e__az_ey 560 P 2d 382, 391 (A|aska 1977) Moreover only legal |
'counsel can prowde attorney-cllent conﬁdentlahty and therefore _<
‘ gam the absolute trust of the Chlld Flnally, because chlldren s
mterests dlverge and are unlque from the State and the|r parents
thelr mterests cannot be adequately represented by elther Eag. In
re T re TM.H. H 613 P, 2d 468, 470 1980 OK 92 (Okla 1980) (“We are
. ...'convrnced that |n all terrnlnatlon proceedmgs there are potenhal
conﬂlcts between the rnterests of the chlldren and those of both the
,' ‘.state and the parents Y (empha3|s added)); Taylor, 47 Farn.' Ct.
'Rev et6131417 . | o " | -

~ ¥ Cf. 'Pitchal, Children’s Constrtuttonal Right at 689 (descnbing State's
competmg mterests) Santos, 104.Wn.2d at 148-49 (because State may have
“incentive to seek quick but not neCessartly accurate paternity determination, it
cannot sattsfy children’s partlcipatlon and protection of their liberty mterests)

15



c. The gLovernmental and public interest also weighs in
favor of legal representation for children. and any
- financial and administrative burden fails to outweigh it.

The government and public interest overall do not support

use of the current procedure under the third Mathews factor. See
'Mathevvs, 424 .8, at 335, 347. The overriding governmental
interest here is as parens patriae, to ensure the child's safety and

well -being is protected. E.g., Santoskv 455 U.s. at 766 -67 & n.17

(also recognlzrng parens patrrae mterest not fully vested prror to
termlnatron) KennyA 356 F. Supp 2d at 1361 The paramount
publlc mterest is |n the accuracy of the court’s fact-fmdlng and
conclusrons of Iaw See Senearv Dally Journal Am., 27 Wh. App
] 454 463 618 P. 2d 536 (1980) Taylor 47 Fam Ct Rev at 608;

‘ see also Lassrterv Dep’t of Somal Servs 452 U.S. 18 27 28, 101

s Ct 2153 68 L Ed 2d 640 (1981) Pltchal Chlldren s
Constrtutronal nght at 689 As the analysis above demonstrates
provmllng Iegal counsel furthers these goals of child safety and well—
belng as well as accurate decision makmg, Whlch are at nsk under
the current procedures

The government and "publio arguabl}‘y avlso have an interest tn
: a’voiding“ the aclde_d administrative and financial costs associated

with providing a universal right to counsel, assuming there is a net
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cost. But the State cannot rely on financial cost alone. Mathews,

424 U.S, at 348; Lassiter, 452 U.S. at 28; Braam, 150 Wn.2d at 710

(“Lack of funds does not ext::use a violation of the constitution.”).
Studies indicate, moreover; that the provision of counsel for
children hastens permanenésl énd thus reduces the long-term
~ financial bufden on the Stat(:é‘.18 That at least seventeen other
sfates provide children a uniQersaI right to an attdrney that
"r,ep'resénts their interests in ;terminétibn proceedings, and several |
,othér states are more prote&five théh Washington, demonétrates' -
any financial and ad.ministréfi\'/.‘e bprden' s not too great to bear,'®

‘ Undér the Mathews Salahcingutest,"tllje enormity of the
children’s intérésts at stake in termination proceedings and the high

 risk of an erroneous déterrﬁ"i'ﬁation far outweigh any slight burden to

. . E.a., Zinn & Slowriver, Expediting Permanency at 22-23; Ching-Tung
Wang & John Holton, Ph.D., Total Estimated Cost of Child Abuse and Neglect in
the U.S. (2007), available at http://member.preventchildabuse.org/site/DocServer
[cost_analysis.pdf?dociD=144, . . Do

" " Conn. Gen. Stat. Ann. § 46b-129a(2); Ga. Code Ann. §§ 15-11-6(b),
15-11-98(a); lowa Code Ann. § 232.89(2); Ky. Rev. Stat. Ann. § 620.100(1)(a);
La. Children’s Code art. 607; Md. Code Ann,, Cts. & Jud. Proc. § 3-81 3(d)(1);
Mass, Gen. Laws Ann. ch. 119, § 29; N.J. Stat. Ann. §§ 9:6-8.21(d), 9.6-8.23;
N.Y. Fam. Ct. Act § 249; Ohio Rev. Code Ann.'§ 2151.352; Okla. Stat. tit. 10A, §
1-4-308(A)(5); 42 Pa. Cons. Stat. Ann. § 6311, 23 Pa. Cons. Stat. Ann. §
2313(a); Tenn. Code Ann. § 37-1-149, Tenn. Rules of Juv. Proc., Rule 2, Tex,
Fam, Code Ann. §§ 107.001, 107:012; 33 Vt. Stat. Ann. § 5112; W. Va, Code
Ann. § 49-6-2(a); Representing Children Worldwide, U.S. Summary Chart,
www.law.yale.edu/rew/rew/summary.htm (last visited July 5, 2011) (most

. jurisdictions more protective than Washington); First Star & Children's Advocacy

Inst., A Child's Right to Counsel: A National Report Card on Legal ‘

Representation for Abused & Neglected Children (2d. ed. 2009) (same), -
available at www.firststar.org/documents/Final_RTC_2nd_ Edition.pdf.




- the State Chlldren therefore must be prowded legal counsel This

A result comports wrth srmllar holdings under the federal and other
state constltutions Aﬁer conductmg analysis under Mathews, a
New York appeals court held the federal and state constitutions

mandate that children be provrded effectlve Iegai representatlon in

_ _'proceedings to determine their custody and control. In re Jamie TT
- _.*'191 A. D 2d 132 599 N Y.8. 2d 892 (App. Div. 1993). Courts ,
: revrewmg practices in Georgia and Oklahoma have srmllarly held
”legai counsel must be prowded for children in termlnation

,proceedings &ennyA 356 F Supp 2d 1353 (under Georgla '

. Constltutlon) rdiariship of SA W, 856 P 2d 286,289,
“‘:1993 OK 95 ( 1993) (constitutlonai right to counsei in aII termmatlon
proceedmgs burldlng on pnor demsron wnthout cieariy dellneatmg

" '-;{'whether federal or state) A three—judge federal court fi nding the

= fundamental rlght to famliy integnty adheres to children held the

B ‘Fourteenth Amendment requrres counsei for children ln termlnatlon

“.-_of parentai rlghts proceedlngs Roe 417 F Supp at 780 20

: ‘.;'J‘

: 20 The provislon of Iegal counsei for chlidren in terminatlon proceedings
~ also comports with international standards and those set by the Children's
Representation Workgroup. ' United Nations Convention on the Rights of the
, Child, art, 9 & 12, Nov. 20, 1989, 1577 U.N.T,S, 3; Organisation of African Unity,
- . . African Charter on Rights and Welfare of the Chlid art. 4 & 19, adopted 1990
OAU Doc CAB/LEG/24 9/49 Meaningful Representation at 5 A
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2. ARTICLE I, SECTION 3 IS EVEN MORE
PROTECTIVE OF CHILDREN'S RIGHT TO
COUNSEL THAN THE FOURTEENTH
AMENDMENT.

a. This Court can reaoh the issue under both the federal
and state constrtuhons ,

No federal precedent;;;exammlng chitd‘ren’s' fundarnental
liberty intereSts has deniled that 'procedurat due pro'oess'requires

the appomtment of legal representatlon for chlldren in termrnatlon of

parental rlghts proceedmgs Consequently, this Court should '

: decrde the issue under both the federal and state constrtuttons

Though the State may argue assrter V. Deg't of Socra

: Servs controls that case tS not on ponnt In Lassnter the u. S

,Supreme Court held that fallure to appornt colnsel for a parent prlor
to termmatmg her parental rlghts did not per se vrolate federal due

_ ."process because a parent’s physrcal Ilberty is not at stake and the

. complexrty of the proceedlng and the mcapacrty of the i |
'uncounseled” parent is not always great enough to make the rlsk of
erroneous termlnatlon “lnsupportably hrgh " 452 U, S at 26 31—32

Unllke the parents consrdered in Lassiter, chlldren always

‘bear the hallmarks of vulnerablllty that most need protectron,
including lack of education éxpérience with complex legal settings,

resources, and an appreciation or understanding for the process
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and consequences.?! Further supporting the distinction, children
have physical liberty interests at stake that their parents do not.
See Section D.1.a, supra. And to the exten.t Lassiter concerned
other fundamental liberty interests, it was in relation to .a parent's

right. Children’s rights differ from, and are arguably greater than,

their parents’. For example, the entity or individual with custody

~ and control over children—for their entire age of minority—is at

stake.?
Where no federal_deciéion is on point, this Court looks to the

state constitution to determine if it prbvides for the reqﬁeéted relief.

.C'i"ty_of‘ Seattle v. Mesiani, 1 10 Wn.2d 454, 456,.755 P.2d 775, - ‘
(1988) (citing State v. Coe, 101 Wn.2d 364, 373-74, 679 P.2d 353

(1984)). The reasons are twofold. First, this Court has an

2 Compare DeYoung v. Providence Med. Ctr., 136 Wn.2d 136, 146, 960
P.2d 919 (1998) (minors “not similarly situated to adults because . . . they
generally lack the experience, judgment, knowledge and resources to effectively

assert their rights”); Pitchal, Children’s Constitutional Right at 67677, 683-84 (all - |
children are ill-equipped to appear pro se and burdened by vulnerabilities parents .

only sometimes bear) with Lassiter, 452 U.S. at 30-31 (reasoning parental-
vulnerabilities are not always present to require per se right to counsel).

. #The Lassiter court had no occasion to consider the issue raised here
because the children had been appointed counsel. 452 U.S, at 28. Further
proving that independent state analysis is not foreclosed by Lassiter, this Court
has not been constrained by the parameters of federal procedural due process
rights set forth in Lassiter. In re Welfare of Hall, 99 Wn.2d 842, 848, 664 P.2d
1245 (1983); In re Dependency of Grove, 127 Wn.2d 221, 237, 897 P.2d 1262
(1995) (extending right broader than Lassiter, constitutional right to legal
representation limited to cases where physical liberty or “a fundamental liberty
interest, similar to the parent-child relationship,” is threatened (emphasis -
added)). : , : ' .
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obligation to interpret and .aﬁply the state constitution. Aldgn&ood
AsSOCS. V. Wash. Env't Cduncil, 96 Wn.2d 230, 237, 635 P.2d 108

(1981). Second, absent an on point federal decision, conflict,
federalism, and lack of uniféffmity or cooperation is not at issue.

. Q@,jOj_Wn.Zd at 374; Jeﬁlnifer Friesen, 1 State Conétitutional

Law; Litigating Individual Rights, Claims and Defenses § 1.0412]
(4th ed. 2006). |

‘Thus, the analysis set forth in State V."GﬁnWall, 106 Wn.2d

54, 720 P.2d 808 (1986), need not be undertaken because no

| ¢6nflicting fed_efal deciéion’ _abpliégé the ébnstifutional pfévisién
"réfs}e‘d' (Artfélé l, Secﬁon 3)to the i'de'n'tic_al vindi'\_/iovlu'a.l' right at jssue
(&hi"ldrenl's_right. to counsel if termination prq'c'eedings);?? 2 -

" b. Gunwall cortipels an independent state constitutional
- analysls. . . A

~ Even if a Gunwall analysis is necessary, _an evaluation of.

" neutral criteria compels an independent state constitutional analysis

# See City of Woodinville v. Northshore United Church of Christ, 166
Wn.2d 633, 641, 211 P.3d 406 (2009); cf. State v, Ortiz, 119 Wn.2d 294, 831
P.2d 1060 (1992) (federal decision must conflict on the identical contested right,
thus declining to follow earlier interpretation of state due process clause with
respect to different contested rights). But see Andersen v. King County, 158
Wn.2d 11 43 n.18; 138 P.3d 963 (2006). - '

4 Because of the context-specific nature of constitutional rights, criminal .
cases holding Article 1, Section 3 coextensive with the Fourteenth Amendment
are inapposite to the issue of children’s due process right to counsel in .
termination proceedings. See Mathews, 424 U.S. at 335, 349; Hall, 99 Wn.2d at
846-47 (distinguishing child deprivation hearings from criminal matters).
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here and proves Article |, Section 3 more protective than its federal

counterpart. Cf. Gunwall, 106 Wn,2d at 59 n.3 (identifying parent's

due process right to counsei durlng dependency proceedings
_Mym_lg_ 85 Whn.2d 252 as a cwcumstance where the state
“constitution prowdes greater protection than its federal
.-counterpart) Gunwall sets forth six nonexciusnve factors to guide
the Court in determlnlng whether a state constltutlonal protectron
affords greater nghts than a similar federal provision: (1) the .
' textual language of the state constltutlon (2) signifi cant differences
o m the texts of parallei provnswns (3) state constltutlonal history, (4)
| preexrsting state law, (5) structurai differences between the state

- and federal constitutions and (6) matters of partlcuiar state of local
. ;concern 106 Wn 2d at 61-62 | H A |
With regard to factors one and two the textual Ianguage of -
' the federal due process ciause and Artlcie 1 Sectlon 3 are not

| significantly. different, 2 ThIS does ;not end the inquiry, howev.er.l
'Even where state and federal constitutional provisions are identical,

the intent of the framers of each constitution may have been

.

~ % Article 1, Section 3 provides: “No person shall be deprived of life,

~ liberty, or property, without due process of law.” Const. art. |, § 3. The
Fourteenth Amendment provides in relevant part; “nor shall any State deprive
any person of life, liberty, or property, without due process of law.” U.S. Const.
amend. XIV. The fifth Gunwall factor accounts for the minor difference.
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~ different or another intent may be found in a different provision of

the state constitution. Gunwall, 109 Wn.2d at 61; Justice Robert F.

Utter, Freedom and Diversity in a Federal Svstem: Perspectives on

State Constituttons and the Washington Declaration of Rights, 7 U.
Puget Sound L. Rev. 491, 514-16 (1983-1984) (interpret identically

worded proVisions independently absent a strong “historical
justification for assuming the framers intended an identical .-

meaning”).? For example, in State v. Bartholomew, this Court held

that desptte t'extuval similarity Article |, Sectton 3 is broader than the
Fourteenth Amendment 101 Wn 2d 631, 639-40, 683 P.2d 1079
(1984) (mterpretatton of Fourteenth Amendment does not control o
' AA ‘lnterpretatlon of Art l, § 3) Thus the provrsuons of the capltat
pumshment statute at issue'in Bartholomew wolated due process | :
: “under the state constltutlon éven |f the same result is not compelled'
- under the Fourteenth Amendment d. |

The thrrd Gunwall factor state constitutional history,

, counsels for an mdependent state constltuttonal analy3|s revealmg
broader protect|ons Article 1, Sectron 3 requires independent
tnterpretation unless historical ‘evidence shows otherwise. Id. at

514-16. T‘he framers of the"‘fWashington constitution modeled

** Agcord Ortiz, 119 Wn.2d at 319 (Johnson, J. dissenting).
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Avrticle I, Section 3 after the Cregon and’lndiana constitutions rather
than the federal constrtutlon Justlce Robert F. Utter & Hugh D.
Spltzer The Washlngton State Constitution: A Reference Guide 3
(2002) (hereinafter tJtter & S_‘pltzer). Like their lndlana and Oregon
counterparts the framers.‘.‘or‘iginally intended [the provisions 'of the
‘ Declaratlon of Rrghts] as the primary devrces to protect IndIVldual
rlghts ? Id Thus the federal Bl” of nghts mcludmg the Frfth
' -Amendment “was lntended asa secondary Iayer of proteotlon” that
' 'applres only agalnst the federal government Utter 7U. Puget
Sound L. Rev at 636. 27 | |
Preexrstmg state Iaw the fourth Gunwall factor also pornts
toward an mdependent state constltutlonal analyS|s and broader

'protectron of children’s fundamental Ilberty |nterests In Grove, this

‘ Court reaohed more broadly than'the U.S. Supreme Court in-
f holdrng a constrtutlonal rlght to Iegal representatron is presurned
| where physroal llberty is threatened or “a fundamental Irberty

'lnterest smrnlar to the parent-chlld relatlonshlp, is at rlsk " Gro

27 Cf. Utter & Spltzer at 2- 3 ("It would be illogical to @ssume thata state
constitution written before the U.S. Constitution, or a declaration of rights copied
from such a state constitution when the federal Blll of Rights did not apply to the
states, was meant to be interpreted with reference to federal courts’

A mterpretatrons of the federal Constitution,”), Moreover, unlike the federal
. constitution, Washington's constitution reflects the political ideals of the
Progressrve Era and their influence on western state politics of the period.

Cornell W. Clayton, Toward a Theory of the Washington Constitution, 37 Gonz.
L Rev 41, 67-68 (2001/2002)
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127 Wn.2d at 237, This Court has also.held that “the right to

counsel in child deprivation proceedings [except to the limited

extent it is guaranteed by Lassiter]'.'_. . finds its basis solely in state

law.” Hall, 99 Wn.2d at 846; see Luscier, 84 Wn.2d at 139.

Washington also places chi[dren as the paramount concern in-

termination decisions. E.qg., RCW 13.34.020' In re Welfare of A.B..

168 Wn 2d 908 911, 232 P. 3d 1104 (2010) (termrnatron cannot
, result if not in “best interests” of child). 28

The flfth Gunwall factor drfferences in structure between the' ‘

| 'state and federal constltutlons supports an mdependent analysis
‘ because the federal constrtutlon is a grant of power from the states, -
’ whrle the state constrtutron represents a Irmltatlon of the State S

: power ES. Sllp Op at19 Statev Young 123 Wn 2d 173,. 180

‘867 P. 2d 593 (1994) Gunwall 106 Wn 2dat66
Frnally, the srxth factor werghs heavrly in favor of
‘ lndependent mterpretatron because famrly relatlons and mlnors are'

mherently matters of state or Iocal concern State v. Smrth 117

. ®The framers of the Washmgton constrtution further recognized the
state must be responsible for the care of children. Const, art. IX, § 1 (“paramount
"duty of the state to make ample provision for the education of all children residing
within its borders”); Const. art. XIlI, § 1 (institutions for “youth who are blind or
deaf or otherwise disabled . and such other mstrtuttons as the publrc good may
require, shall be fostered and supported by the state”).

® See also Const, art, l, § 1 (government powers: "are established to
protect and maintain individual rrghts”) Hugh Spitzer, New Life for the “Criteria
Tests,” 37 Rutgers L.J. 1169, 1192 (2006)



Wn.2d 263, 286-87, 814 P.2d 652 (1991) (Utter, J. concurring);
Rose v. Rose, 481 U.S. 619, 625, 107 S. Ct. 2029, 95 L. Ed. 2d
599 (1987).%°

. In sum, the Gunwall cntena compel an mdependent state

constltutlonal analysis and dlctate that Article |, Sectlon 3 is more
f protectlve than the Fourteenth Amendment For these reasons, |
' ‘and those set forth in Sectlon D. 1 state due process requnres all
Vchlldren in terminatlon of parental rlghts proceedlngs have counsel.'

~ 3..THE ISSUE IS PROPERLY BEFORE THE COURT
- FOR REVIEW ON THE MERITS -

“ThIS constltutlonal issue is properly before this Court

a. The |uvenlle court's fallure to ap_gomt counsel is a

manlfest oonstltutlonal error T

e ' Ms Luak can ralse the error for the t” rst txme on appeat
'under RAP 2. 5(a)(3) because lt is (1) truly of constltutlonal _ e
"dlmensmn and (2) manlfest State v. O'Hara, 167 Wn 2d 91 98
. 217Pad 756 (2009)% | |
4  The error before this Court is clearly of constltutlonal '

dlmensmn . The issue is the chlldren s constltutlonal rlght to

¥ The U.S. Supreme Court has also instructed that states may create
independent and broader procedures to protect due process rights where family
matters are concerned. Lassiter, 452 U.S, at 33; Santosky, 455 U.S, at 769-70.
This Court can aiso review issues affectlng fundamental constitutional
rights “as justice may require.” RAP 12 2; Santos, 104 Wh. 2d at 145-46,

a %



- counsel, the denial of which tif the Court finds correct) is a vioiation
of their procedural due process rlghts underArticie I, Section 3 and
the Fourteenth Amendment |
- . The error was manifest because the consequences were
- foreseeable Id at 99- 100 The children were deprived any
" opportumty to vorce their expressed rnterests Other than the .
' CASA’s srngie statement that the children dld not want to lose therr |
| mother, the CASA——through her own attorney——advocated for her
_' 'opinion of the chlldren s best mterests See 7A-RP 088. The trlal
'?court knew the CASA’s best interests oprnron opposed the o
| : 'children s wrshes Comgar 3A-RP 380 W|th 7A-RP 988 The Iack
- of counsel had further |dent|f|able effects enumerated above
Section D.1 b,’s _u_p_r_ (settmg forth procedural mechanrsms and
'substantive arguments through WhICh Iegai counsel can advance _
' clrent’s interest) Accordlngiy, denial of representation for the
'.children had practicai and |dent|f|able consequences of which the
:'trral court was aware, - | | - |
Because thls error is structural it is not subject to harmless
error revrew L\Jeder v. Unitéd States, 527 U.S. 1,8,119 8. Ct;
1827, 144 L. Ed. 2d 35 (1999). Structural error "resists harmiess

error review completely because itltaints the entire proceeding.”

e



State v. Levy, 156 Wn.éd 709, 725, 132 P.3d .1 076 (2006), Where
counsel is constitutionally required but not provided, the entire
framework of the trial ‘is tainted by the denial of counsel and
‘reversal is required. State v. Heddrick, 166 Wn.2d 893, 910-11,
215 P.3d 2.01 (2009); United: States A Cronvicl, '466 US 648, 658-
59,104 8. Ct. 2039, 80 L. Ed. 2d 657 (1984); Neder, 527 U S. at 8

(denral of counsel is structural error because “mynad aspects of
' representation” bear dlrectly on framework) _ |
b Ms Luak preserved the issue by raismg it below | o

' Alternatrvely, Ms Luak preserved the issue by advocatrng ‘

below for her chlldren to be heard and relylng on authonty mvokmg

the children s rrght to counsel Ms Luak specified she was not

A necessanly askmg for the chrldren to testlfy but that they be allowed .

" to “partlcrpate in. [the] pretty momentous decrsron makmg
process mvolvrng thelr hves % 1RP 6; see 7A-RP 991 (“|t would be

'pretty hard on the boys gomg fonNard and looklng back |f they

felt like they dldn t have a vorce”)

®2 Even if subject to harmless error review, this manifest error was not
harmless. The court terminated parental rights without considering the basis for -
the children’s desire to be reunified with their mother and without protecting those
interests in the termination order.” Given an attorney’s arsenal of tools and
training as well as the known confllct between the CASA’s best interests opinion
and the children’s wrshes counsel 's presence would have been palpable.

o 2



Ms. Luak argued the children were competent to participate
in' the proceedings and _children younger than her sons have the
oapacrty to direct counsel and offer opinions in legal proceedmgs
- CP 374-77. She asserted that her “children’s stated interests

should be affirmatively represented fo and heard by courts. " CP
376 (emphaS|s added), see CP 378 79 (argumg chrldren would be
' damaged if not glven a vorce in and perceptlon of control over
'proceedlngs) Ms Luak gave the court the opportumty to resolve N
the rssue by apporntmg counsel for the chrldren See RCW
- -13.34. 100(6) Smith v, §hannon 100 Wn 2d 26 37, 666 P 2d 351 .
. (1983) (preservat|on of error- ru|e affords trial court opportumty to |
. resolve)
4 ALTERNATIVELY THE TERMINATION ORDER
~ SHOULD BE REVERSED BECAUSE THE STATE -
 FAILED TO SATISFY ITS BURDEN ONTWO -

- .ELEMENTS B '

g ; In brleﬂng before the Court of Appeals Ms Luak argued the
termlnatlon order should be reversed on the mdependent grounds
that (1) the State fa|led to provrde aII reasonably avaulable
- necessary services by unjustlflably delaylng, lnsufﬂcrenﬂy

explaining, and madequately offerlng a referrat to cognltlve

behavuoral therapy and (2) because the State falled to provnde aII
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reasonably available, necessary services it could not rely on the
presumption under RCW 13.34.180(1)(e). Ms. Luak rests on her
briefing before the Court of Appeals on these issues.

E. CONCLUSION

The state and federal constitutions compel all children be
appointed legal counsel in termination of parental rights
proceedings. Because M.S.R. and T.S.R. were not represented by
counsel, the order terminating Nyakat Luak’s parental rights must
be reversed and remanded for a new trial. Alternatively, the
termination order should be reversed on the additional grounds set
forth in Ms. Luak’s Opening Brief in the Court of Appeals.

DATED this 7th day of July, 2011.

Respectfully submitted,

o

Marla L. Zini/-WSBA 39042
Washingtorf Appellate Project
Attorney for Appellant
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Child Representation Practice Standards

PREFACE

All children subject to dependency or termination of parental rights court proceedings should have legal
representation as long as the court jurisdiction continues, These Child Representation Standards are meant

to apply when a lawyer is appointed for a child in any legal action based on RCW 13.34 and 13.36
(guardianship).

These standards are not meant to supplant the professional judgment of an attorney or the requirements
set forth in the Rules of Professional Conduct.

Commentary

RCW 13.36 was recently added in the 2010 session to replace Washington State’s former dependency
guardianship system and allow for a dependency action to be dismissed after the successful appointment
of a guardian through a 13.36 petition. The Workgroup wanted to be clear that these standards should
pertain to an attorney's activities representing a child in the guardianship proceedings that resulted from
a dependency proceeding as well as within those actions covered by RCW 13.34, :

1. General Duties

1.1 Role of Child’s Attorney
The child’s trust and confidence in the decision making process is often a function of the responsiveness
of that process. The child’s attorney may be the first contact the child has with the process; therefore the
attorney has a critical role in developing and guarding the child’s trust, confidence and participation in the
. process including basing decision making within the attorney-client relationship on respect for the child’s
capacity to make informed decisions, A lawyer who provides legal services for a child owes the same

duties of undivided loyalty, confidentiality, and competent representation to the childas is due an adult
client:

(1) The child’s attorney should ensure the child’s ability to provide client-based directions by structuring
all communications to account for the individual child’s age, developmental level, level of education,
cultural context, disability if any, and degree of language acquisition, .

(2) The child’s attorney should determine whether the child’s capacity to make adequately considered
decisions in connection with a representation is diminished pursuant to the Rules of Professional Conduct
(RPC 1.14), with respect to each issue in which the child is called upon to direct the representation. For
the purposes of child representation in dependency and termination of parental rights proceedings, a
determination of “diminished capacity” should never be based solely on the child’s chronological age.

(3) The child’s attorney should elicit the child’s preferences, provide counsel and advise the child, in a
developmentally appropriate manner,

(4) As counselor and advisor, the attorney should provide the child with an informed understanding of the
child’s legal rights and obligations and explain their practical implications. The attorney should explain
all aspects of the case and provide comprehensive counsel and advice on the advantages and
disadvantages of different case options to assist the child in identifying case goals and making informed
decisions. During these discussions, the attorney should address the child’s legal rights and interests as

. well as issues regarding the child’s safety, health and welfare. At the same time, the attorney should be
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Executive Summary

A Court Appointed Special Advocate (CASA) is a volunteer appointed by the court to advocate
for the best interests of children, most often abused and neglected children in juvenile court
dependency cases. CASAs investigate case information, recommend a course of action to the
court, facilitate the resolution of problems and monitor progress towards establishing
permanency for the child. CASAs provide juvenile court judges and commissioners with a source
of information other than the parties involved in the dependency action and with an
independent perspective regarding the best interests of abused and neglected children with

open dependencies in the juvenile court.

CASA Assignment

CASA programs in Washington began in 1977 and now serve children in 35 out of 39 counties.
CASAs typically are assigned no more than three children or sibling groups at a time. However,
because of resource limitations not every child involved in a dependency action is assigned a
CASA. There are various models of child representation throughout the state. Some CASA
programs employ staff to provide supervision to CASA volunteers while other CASA programs
also use paid staff to carry a caseload of legally dependent children. The youngest and most
vulnerable children entering care are commonly assigned a CASA. Teens in larger counties are
often represented by an attorney, not by a CASA. Some counties contract with Guardians ad

Litem who work independently and may carry caseloads of up to 100 children.

Evaluating the Impact of CASA

The Administrative Offices of the Courts, Center for Court Research, in partnership with
evaluators at the University of Washington School of Social Work, conducted an evaluation of
CASA case processes and outcomes. The purpose of the outcome study was to assess children’s
permanency outcomes and placement stability associated with different types of
representation for children involved in dependency proceedings. The process evaluation
examined a variety of CASA investigative and monitoring activities documented in CASA reports

to juvenile courts in Washington State.



The outcome study examined case outcomes for a cohort of 3,013 dependent children aged O-
12 at time of the dependency filing in 2004, Case outcomes were followed through August 31,
2008. Children in the sample were categorized according to the type of child representation
they received: CASA, CASA staff, Contract GAL, Mixed Representation (when a case transferred
from CASA to CASA staff or vice versa), or No CASA/GAL. Children assigned attorneys were
categorized as having No CASA/GAL. Teens were not included in the analysis because of the

disproportionate number of teens with no CASA or GAL representation.

Additionally, 215 cases were selected from the 2004 sample cohort and reviewed for CASA
representation activities throughout the dependency process. The case record review included
cases from the five largest county programs in Washington and captured information from
CASA reports such as recommendations regarding services to children/parents, parental

visitation and permanent placement for the child.

Quantitative Study Findings Regarding Child Representation

Sample Characteristics

Of the sample of 3,013 children ages 0-12 entering the dependency system in 2004, CASAs
represented 47.4% of the children, including 444 infants (0-12 months), 487 children ages 1-5,
and 497 children ages 6-12. Staff GALs represented 18% of children, and Contract GALs, Mixed
Representation and No Representation each comprised about 11% of the cases.  The No
Representation group was relatively small for infants and other pre-school children. Only about
15% of infants and other pre-school children lacked CASA or GAL representation; however,

approximately one-third of school age children had no CASA or GAL representation.

Case Qutcomes

The study period was from the date the child’s dependency petition was filed to either case
resolution or August 31, 2008 if the case was still open. After a period of up to 44-56 months in
care (depending upon the petition date in 2004), 43% of children had been reunified, 33% had

been adopted, 6% had entered into guardianships, and 18% were still in care. Children in these
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cases had typically experienced between two and three out-of-home placements, except for
those still in care in August 2008; these children had experienced an average of 5.2 placements.
The median length of stay to reunification was 302 days or 10 months and was 819 days or 27

months to adoption.

Case outcomes vary by the age of the child: The table below illustrates permanency outcomes
by age of the child at entry into care. Infants were far less likely to experience reunification
with birth parents and more likely to be adopted as compared to older age groups of children.
Guardianships were established for only 2% of infants. Older children were more likely to be
reunified, but if 6 to 12-year-olds were not reunifﬁed, this age group was more likely to remain
in care as compared to younger children. Guardianship was employed as a permanency option

for children ages 6 to 12 almost as often as adoption.

Of concern from a practice and policy standpoint is the number of children remaining in open
dependency cases in August 2008. Among 6 to 12-year-olds, 28% were still in care, and these

children had experienced out-of-home stays of 44 to 56 months.

Table 1: Permanency outcome trends by age at entry into care

Among infants Among 6 to 12-year-olds
Rate of reunification 32% increases to 50%
Rate of adoption 56% decreases to 12%
Rate of guardianship 2% increases to 10%
Rate of still-open 11% increases to 28%

Case outcomes vary by race and ethnicity: African American and Native American children were
less often reunified and more often placed in guardianships as compared to Caucasian and
Latino children. Native American and Latino children were less often adopted than African
American or Caucasian children. Native American children were in still-open cases at nearly
twice the rate of Caucasian children. African American children and Latino children also had

elevated rates of still-open cases as compared to Caucasian children.



Local Influences on Case Outcomes: CASA programs have developed and operate within local
child welfare and judicial frameworks across the state. Juvenile courts are responsible for
permanency decisions in dependency cases, and their caseloads, judicial rotations and court
practices vary considerably at the county level, Practice variations across Children’s
Administration’s six regions almost certainly also influence child outcomes. Finally, regional
differences, such as rates of poverty and urban density may influence the caseload mix and
case outcomes of children in dependency cases. Because these intervening variables could not
be accounted for in this analysis, regional and county level findings from this study are perhaps
most instructive to CASA programs and other stakeholders. These data provide a baseline for

examining outcomes at the local level. See Appendices B-E.

Case Outcomes by Age and Type of Representation

The value of CASA or contract GAL representation was more evident for infants and children
ages 1-5 than for school age children. School-age children represented by a CASA or GAL were
as likely or more likely to be in the still-open group of unresolved dependencies as school-age
children with no representation. Infants and 1 to 5-year-old children with either CASA or
contract GAL representation were significantly less likely than children with no representation

to be in open cases.

Infants with CASA representation had a modestly elevated adoption rate compared to infants
represented by CASA staff or contract GALs; but 1 to 5-year-olds represented by CASAs had
slightly lower rates of adoption than children of the same age represented by CASA staff or
contract GALs.

Adopted children represented by CASAs had much shorter lengths of stay (LOS) in out-of-home
care (by 150 days) than contract GALs, a large difference suggesting that CASAs actively seek to

reduce the time required to complete adoptions.



CASA staff had higher rates of reunification and lower rates of open cases for all three age
groups. These permanency outcomes suggest the possibility that CASA staff have a more
balanced approach to permanent planning and give greater priority to the needs of school-age

children for permanent families than either CASAs or contract GALs.

The effects of type of representation on permanency outcomes were highly varied from region
to region, an indication of the differences among CASA programs and of the influence of varying

decision-making cultures in judicial systems and child welfare offices around the state.

Children without representation had shorter LOS (by 70 days or more) to reunification than
children with CASA staff, CASA or contract GAL representation, It is possible that children

assessed as likely to quickly return home were less likely to have representation assigned.

Type of representation had no effect on placement stability or instability, though longer lengths
of stay were assoclated with more placement moves. Children in open cases had been in an

average of 5.2 placements, about double the average for adopted or reunified children.

Case Record Review Findings

A random sample of CASA-assigned cases, stratified by three child age groupings, was drawn
from dependency cases filed in 2004 in Clark, King, Pierce, Snohomish and Spokane Counties.
The cases reviewed represented over one-fifth of the CASA-assigned cases in these counties in
2004 and about one-eighth of all 2004 dependencies filed in these countlies for children ages
birth to 12 years. This review found much higher rates of CASA stabllity on cases as compared
to assigned Children’s Administration (CA) social workers. Two out of three cases had just one
CASA over the life of the dependency, whereas in King, Pierce and Snohomish Counties, two-
thirds of cases had three or more social workers. CASA investigation and monitoring activities
on behalf of children were evident in the range and number of persons contacted by CASAs to
prepare their reports, These included contact with the CA social worker, the child, her/his

parents, foster parents, siblings and relatives as well as service providers involved in the case.



The focus of the CASA reports tended to reflect local jurisdictional and CA permanency
practices. Furthermore, the format and content of the CASA reports varied considerably across

the five programs. The lack of consistency regarding CASA recommendations to the courts

limited the scope of this analysis.

Conclusion

Together, the large cohort analysis and the case record review indicate that CASAs, along with
the courts and Children’s Administration, have prioritized timely permanency for the youngest
children in care. Yet, in this sample, the children at greatest risk for remaining in care for four
or more years had a dependency petition filed on their behalf as 6-12 year olds. This age group
of children was more likely to be reunified, yet far less likely to be adopted as compared to the
younger children in the sample. A sizable portion of these children were in the care of relatives,

Decision-making around permanency options which allow these children to become legally

stabilized in the homes of relatives is critical.

It Is estimated that up to half of school-age children in foster care display significant behavioral
and emotional problems which may or may not have been identified as they entered care
(Landsverk et al., 2007). Over time, these children often experience multiple moves in care,
group care placements, and a lack of continuity in nearly every familial and adult relationship in
their life. CASA programs should consider making an increased commitment to stable case
assignment of CASAs and timely permanency for school-age dependent children, especially
children of color who are at elevated risk for lengthy stays in out-of-home care because of their

race/ethnicity as well as their age.

A challenge to the dependency system in our state and to CASA programs is to reduce the rate
of unresolved dependency at three or more years. Findings from this study may serve as

baseline comparisons for current and future program improvement efforts.



l. Introduction

CASA Programs in Washington

In Washington State, there are roughly 7,000 new and ongoing dependency cases each year.
CASA programs have developed locally throughout the state over the last three decades based
on community needs, court leadership and avallable resources. Currently, there are CASA
programs in 35 counties in the state, Some CASA programs operate as non-profits, while most

are managed by the Juvenile Court Administrator at the county level.

The following are the key CASA volunteer activities on behalf of children:
¢ Case advocacy, including contacts with the child and family, and contacts on behalf
of the child (e.g. talking to social worker, foster parent, making referrals),
® Monitoring child safety. |
*  Writing court reports and testifying in court, making recommendations for

placement and permanency plans in the child’s best interest.

CASA volunteers typically carry between one and three cases at a time. Each case can include
one child or a sibling group. What distinguishes CASA case representation from other typeS of
representation is the CASA’s ability to spend time visiting the child in foster placement and
communicating with the social worker and others involved in the dependency action. CASAs
monitor consistency between court orders and the actual experiences of the child and the birth
parents. In this way, they increase the accountability of both parents and social workers

involved in a dependency case,

Washington State law requires that every dependent child be assigned an advocate, but the
requirement can be waived by a local court if there is “good cause” (RCW 13.34.100). Local

jurisdictions interpret and apply the legal mandate quite differently based on local resources
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Paternity was established at the outset of the case in 44% of cases. Parent child visitation with
the father or presumed/alleged father was recommended by the social worker at the beginning
of the case in 53% of cases, not recommended in 22% of cases and the recommendation was
unknown in 25% of cases. The CASA disagreed with the initial visitation plan for fathers,

advocating either for or against visits, In 2% of cases.

Over the life of case, CASAs disagreed with the social worker’s parental visitation

recommendations in only 6% of cases.

The majority of children (80%) in the cases reviewed had siblings. In the three counties (Pierce,
Snohomish and Spokane) where issues of siblings and placement were examined more closely,
almost half of those children with siblings (n=89) were placed with their sibling(s) at some point
during the life of the case (45%). When siblings didn’t all live together, CASAs explicitly

advocated in 24% of the cases for sibling visits at some point in the life of the case.

In at least one-third of cases reviewed, children lived with relatives at some point in the case,

Thirteen percent of cases included a report where the CASA explicitly recommended visits with

relative/relatives.

Social Worker and CASA Agreement on Case Plans
As an indicator of the CASAs advocacy regarding placement and permanency planning, CASA
reports and social workers’ ISSPs were reviewed for agreement and disagreement between the

CASA and the social worker regarding the child’s current placement and recommended

permanent plan.

CASAs mainly agreed with social workers regarding placement and permanency. There was
evidence in the case record that CASAs disagreed with social workers regarding the child’s

current placement in 7% of cases. These cases were in Clark, King, and Pierce counties only,
P
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There was evidence in the case record that CASAs disagreed with social workers regarding the
child’s permanency plan in 11% of cases and these cases happened across all five counties.
Combined, there was evidence of CASA disagreement with social workers in 17% of cases either

regarding the child’s current placement or permanent plan.

Court Decisions and CASA Recommendations on Permanent Plans

In the large majority of cases this review found that CASA recommendations were aligned with
the court’s decisions regarding permanency planning. There was evidence in the file that the
CASA recommendation did not concur with the judicial decision regarding the permanent plan

in 8% of cases.

Services Recommended by CASAs

As a key indicator of monitoring and advocacy for the child’s best interests, CASA reports were
reviewed for their recommendations regarding services and supports to promote the child’s
well being while in care. [n general the CASAs’ services recommendations mirrored the social
worker service recommendations, though these were not evaluated alongside the social

workers’ ISSPs,

Services for the Child

Services were recommended for the child in 87% of cases. The average number of services
recommended for each child in all cases was 2.6. The range was 1 to 11 services per case. As
Table 17 shows, children’s services recommendations were not consistehtly documented in
Snohomish or Spokane County.

Table 17; Services recommended by CASAs for children
% of cases with child

County service recommendations
Clark 46 98%
King 46 91%
Pierce 45 98%
Snohomish 37 65%
Spokane 41 81%
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RCW 13.34.100(6)
Effective June 8, 2000 through June 9, 2010

Version in effect at time of termination trial’

(6) If the child requests legal counsel and is age twelve or older, or
if the guardian ad litem or the court determines that the child needs
to be independently represented by counsel, the court may appoint
an attorney to represent the child's position.

RCW 13.34.100(6)
Effective June 10, 2010 through present

(6)(a) Pursuant to this subsection, the department or supervising
agency and the child's guardian ad litem shall each notify a child of
his or her right to request counsel and shall ask the child whether
he or she wishes to have counsel. The department or supervising
agency and the child's guardian ad litem shall notify the child and
make this inquiry immediately after:

(i) The date of the child's twelfth birthday:;

(i) Assignment of a case involving a child age twelve or
older; or

(i) July 1, 2010, for a child who turned twelve years old
before July 1, 2010.

(b) The department or supervising agency and the child's guardian
ad litem shall repeat the notification and inquiry at least annually

"M.S.R. and T.S.R. were born October 10, 2000 and thus have
been under the age of 12 during the duration of these termination
proceedings.



and upon the filing of any motion or petition affecting the child's
placement, services, or familial relationships.

(c) The notification and inquiry is not required if the child has
already been appointed counsel.

(d) The department or supervising agency shall note in the child's
individual service and safety plan, and the guardian ad litem shall
note in his or her report to the court, that the child was notified of
the right to request counsel and indicate the child's position
regarding appointment of counsel.

(e) At the first regularly scheduled hearing after:
(i) The date of the child's twelfth birthday;

(ii) The date that a dependency petition is filed pursuant to
this chapter on a child age twelve or older; or

(iif) July 1, 2010, for a child who turned twelve years old
before July 1, 2010;

the court shall inquire whether the child has received notice of his
or her right to request legal counsel from the department or
supervising agency and the child's guardian ad litem. The court
shall make an additional inquiry at the first regularly scheduled
hearing after the child's fifteenth birthday. No inquiry is necessary if
the child has already been appointed counsel.

(f) If the child requests legal counsel and is age twelve or older, or if
the guardian ad litem or the court determines that the child needs to
be independently represented by counsel, the court may appoint an
attorney to represent the child's position.
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