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A. ASSIGNMENT OF ERROR 

The Superior Court erred when it concluded that the language 

contained in RCW 10.05.130 is plain and unambiguous and that the tenn 

"treatment plan" does not include the course of treatment itself. 

Issue Pertaining to Assignment of Error 

Does RCW 10.05.130 authorize disbursement of funds to pay for 

an indigent defendant's deferred prosecution course of treatment? 

B. STATEMENTOFTHECASE 

The State filed a Writ of Certiorari challenging Cascade District 

Court Commissioner Moon's Order granting defense counsel's request for 

funds to pay for the cost of Douglas P. Hutchison's investigation, 

examination, report and treatment plan for a deferred prosecution on 

Cascade District Court Case Number 596A~ lOD. CP 6. The primary 

statute under consideration was RCW 10.05.130, which states in its 

entirety: 

Funds shall be appropriated from the fines and forfeitures of the 
court to provide investigation, examination, report and treatment 
plan for any indigent person who is unable to pay the cost of any 
program of treatment. 

On March 10, 2011 parties presented oral argument before The 

Honorable Judge Ronald Castleberry of Snohomish County Superior 
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Court with regard to the statutory interpretation of the term "treatment 

plan" as contained in RCW 10.05.130. CP 23-29. 

On March 11, 2011, the Superior Court ruled that the issue before 

the court was one of fttst impression and that the term "treatment plan" is 

unambiguous and refers only to the report and plan of treatment, but not 

the treatment itself. CP 7-8. The Superior Court concluded that 

Commissioner Moon acted without lawful authority when ordering that 

the cost of treatment be paid out of the fees and forfeitures of the court. 

CP 8. On March 25, 2011 a written order was signed to this effect 

vacating Commissioner Moon's order. CP 17-22. 

C. ARGUMENT 

The issue before the court is one of statutory interpretation and 

therefore de novo is the appropriate standard of review. State v. J.P., 149 

Wn.2d 444, 449 (2003). 

1. RCW 10.05.130 UNAMBIGUOUSLY REQUIRES DISTRICT 
COURTS TO PAY FOR AN INDIGENT DEFENDANT'S 
DEFERRED PROSECUTION TREATMENT. 

When interpreting a statute, the court fttst looks at the statute's 

plain language. State v. Annendariz, 160 Wn.2d 106, 110 (2007). If the 

plain language is subject to only one interpretation, the court's inquiry 

ends because the language does not require construction. Id.; State v. 

Thornton, 119 Wn.2d 578, 580 (1992). In those instances where the 
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statutory language is plain and unambiguous, the statute's meaning must 

be derived from the wording of the statute itself. Wash. State Human 

Rights Comm'n v. Cheney Sch. Dist. No. 30, 97 Wn.2d 118, 121 (1982). 

To determine the plain meaning of the language, the court should examine 

the statute in which the language in question appears as well as related 

statutes or other provisions of the same act in which the provision is 

found. Homestreet Inc. v. State Dept. of Revenue, 166 Wn.2d 444,457-

58 (2009). Appellate courts have not previously engaged in statutory 

interpretation of RCW 10.05. 

RCW 10.05 outlines the requirements and procedures required for 

a criminal defendant to petition the court for a deferred prosecution. The 

deferred prosecution program is an alternative to punishment on 

misdemeanor driving under the influence charges for persons who will 

benefit from a treatment program, so long as the treatment program is 

provided under circumstances that do not unreasonably endanger public 

safety or the traditional goals of the criminal justice system. RCW 

10.05.010, Leg. Finding 1985 c.352. To enter into a deferred prosecution, 

the defendant must stipulate to the admissibility and sufficiency of the 

facts as contained in the written police report to support a guilty f'mding 

should the deferred prosecution be subsequently revoked. RCW 

10.05.020(4)(a)-(b). 
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RCW 10.05.040 requires a treatment facility to conduct an 

investigation and examination into whether the person meets the 

prerequisites for a deferred prosecution treatment program (i.e., whether 

the person suffers from the problem described, whether there is a 

probability that similar misconduct will occur in the future if not treated, 

whether extensive and long term treatment is required, whether effective 

treatment is available, and whether the person is amenable to treatment). 

RCW 10.05.040. The treatment facility must then make a written report to 

the court stating its fmdings and recommendations based on the 

investigation and examination required under RCW 10.05.040. RCW 

10.05.050(1). If the findings and recommendations required under RCW 

10.050.050(1) support treatment, the facility shall also recommend a 

treatment plan setting out the type, nature, length, treatment time schedule, 

and approximate cost of treatment. RCW 10.50.050(1)(a)-(e). 

a. The plain langyage throughout RCW 10.05.130 makes clear 
that the term "treatment plan" refers to the entire course of 
treatment and not merely the recitation of the recommended 
treatment. 

RCW 10.05.130 provides that "[f]unds shall be appropriated from 

the fmes and forfeitures of the court to provide investigation, examination, 

report and treatment plan for any indigent person who is unable to pay the 

cost of any program of treatment!' RCW 10.05.130. The standard for 
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detennining whether an indigent person is entitled to public funds under 

RCW 10.05.130 turns on whether the person is unable to pay the cost of 

any program of treatment. ld. The statute's plain language specifically 

presumes inclusion of indigent defendants unable to pay for treatment 

costs in the deferred prosecution program. 

The Superior Court wrongly concluded that "treatment plan" 

means only the narrative report generated by a chemical dependency 

expert detailing whether a defendant meets the diagnostic criteria for a 

deferred prosecution. The Superior Court's narrow reading of "treatment 

plan" would lead to situations where indigent defendants are deemed 

eligible for the program; however, their inability to pay for the course of 

treatment prohibits their participation. The Superior Court's interpretation 

would require the district courts to pay for an indigent defendant's initial 

evaluation for treatment, but not the treatment itself. The Superior Court's 

interpretation creates a procedural scenario whereby the district courts pay 

for the narrative report knowing that the defendant will be unable to pay 

for the recommended treatment and thus unable to participate in the 

deferred prosecution program. 

The Superior Court's interpretation undermines the plain language 

of the statue's unmistakable intent to include indigent defendants in the 

deferred prosecution program. The tenn "treatment plan" does not refer 
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only to the report of the recommended treatment, but rather refers to the 

actual course of treatment. 

b. Other uses of the term "treatment plan" in RCW 10.05 further 
evidence that the term refers to the entire course of treatment. 

Use of the term "treatment plan" in other provisions of RCW 10.05 

lends support to the position that the term refers to the actual course of 

treatment. The plain language of RCW 10.05.060 contradicts the Superior 

Court's constricted interpretation of the phrase "treatment plan." RCW 

10.05.060 states: 

If the report recommends treatment, the court shall examine the 
treatment plan. If it approves the plan and the petitioner agrees to 
comply with its terms and conditions and agrees to pay the cost 
thereof, if able to do so, or arrange for the treatment, an entry shall 
be made upon the person's court docket showing that the person 
has been accepted for deferred prosecution. 

RCW 10.05.060 (emphasis added). 

RCW 10.05.060 makes the clear distinction between the "report" 

generated by the chemical dependency expert and the "treatment plan" 

itself. Pursuant to RCW 10.05.060, the court examines "the treatment 

plan"; if the court approves the plan, it may grant the petition for deferred 

prosecution if the petitioner agrees to comply with its terms and conditions 

and agrees to pay the cost thereof if able to do so. Id. (emphasis added). 

"Its terms and conditions" refers to the treatment plan's type, nature, 

length, schedule and cost. Id. "The costs thereof' refers to the petitioner's 



ability to pay for the course of treatment. Id. RCW 10.05.060 confirms 

that a petitioner must agree to the terms and conditions of the course of 

treatment, not merely the recitation of the recommended treatment. 

Therefore, the phrase "treatment plan" as used in RCW 10.05.060 refers to 

the entire course of treatment. 

Applying the Superior Court's interpretation of "treatment plan" to 

RCW 10.05.060 causes it to become nonsensical. The court must review 

the report if the report recommends treatment and the defendant would 

have to agree to abide by the diagnostic report. However, if the Superior 

Court's interpretation of "treatment plan" is applied to RCW 10.05.060, 

the defendant would never have to agree to the course of treatment itself, 

only the report. This is because the Superior Court conflates "report" and 

"treatment plan". 

The language contained in RCW 10.05.090 further demonstrates 

that "treatment plan" as used in RCW 10.05.130 means the entire course 

of treatment for the deferred prosecution program. RCW 10.05.090 states: 

If a petitioner who has been accepted for a deferred prosecution 
fails or neglects to carry out and fulfill any term or condition of the 
petitioner's treatment plan, the facility administering the treatment 
shall immediately report such breach to the court. 

RCW 10.05.090 (emphasis added). 
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The court shall then hold a hearing to determine whether the petitioner 

should be removed from the deferred prosecution program. ld. If a 

petitioner has already been accepted on a deferred prosecution, non· 

compliance with the "treatment plan" as used in the RCW 10.05.090 

plainly means non-compliance with the actual course of treatment. 

This provision would have no force if the Superior Court's 

interpretation of "treatment plan" is applied. If the Superior Court 

interprets treatment plan as only the initial report and not the course of 

treatment itself, then its logical interpretation of RCW 10.05.090 could 

only provide a remedy if the defendant fails to comply with a diagnostic 

report rather than failing to comply with the course of treatment. This 

interpretation makes no sense. 

The plain language of the provisions of RCW 10.05 read in 

conjunction with one another establishes that the term "treatment plan" as 

used in RCW 10.05.130 refers to the actual course of treatment. 

Therefore, the statute is unambiguous and no further construction is 

necessary. 

2. EVErj IF THE STATUTE IS DEEMED SUSCEPTffiLE TO 
MORE THAN ONE REASONABLE INTERPRETATION AND 
THEREFORE AMBIGUOUS. APPLYING THE TOOLS OF 
STATUTORY CONSTRUCTION LEADS TO THE 
CONCLUSION THAT RCW 10.05.130 AUTHORIZES THE 
DISTRICT COURTS TO DISBURSE FUNDS TO PAY FOR AN 
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INDIGENT DEFENDANT'S COURSE OF TREATMENT IN A 
DEFERRED PROSECUTION. 

A statute is ambiguous if it is susceptible to two or more 

reasonable interpretations, but a statute is not ambiguous merely because 

different interpretations are conceivable. State v. Hahn, 83 Wn.App. 825, 

831 ( 1996). If the term "treatment plan" is susceptible to two reasonable 

interpretations, i.e., that it refers to the document reciting the treatment or 

alternatively that it refers to the entire course of treatment, then the tools 

of statutory construction dictate that the latter interpretation is appropriate. 

Each word of a statute is to be accorded meaning. State ex. rei. 

Schillberg v. Barnett, 79 Wn.2d 578, 584 (1971). Whenever possible, 

statutes are to be construed so that no clause, sentence, or word shall be 

superfluous, void, or insignificant. Kasper v. City of Edmonds, 69 Wn.2d 

799, 804 (1966). A court is required to assume the legislature meant 

exactly what is said and apply the statute as written. Duke v. Boyd, 133 

Wn.2d 80, 87 (1997). 

a. Construing "treatment plan" to mean only the recitation of th~ 
course of treatment rather than the treatment itself would 
render language throughout RCW 10.05 superfluous. 

The legislature's intent in authorizing the deferred prosecution 

program was to provide an alternative to punishment for those persons 

who would benefit from a course of treatment as recommended by a 

treatment facility. RCW 10.05.010, Leg. Finding 1985 c.352. In reading 

RCW 10.05 as a whole and in order to harmonize the individual 
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provisions, the language must be construed to effectuate the Legislature's 

intent to encourage those in need of treatment to participate in the deferred 

prosecution program and to include those who may benefit from the 

program regardless of their ability to pay for the cost of any program of 

treatment. The Superior Court's interpretation of "treatment plan" 

conflicts with the legislative intent of RCW 10.05 and renders certain 

language contained in its provisions superfluous. 

The Superior Court's interpretation of "treatment plan" would 

render the entirety of RCW 10.05.130 superfluous. As previously 

discussed, the standard for determining if a person qualifies for public 

funds under RCW 10.05.130 is whether the person is unable to pay the 

cost of any program of treatment. In construing the words "treatment 

plan" so narrowly, the Superior Court's interpretation would lead to 

situations where indigent defendants are deemed by a treatment facility as 

being in need of treatment and eligible for the program, however, their 

inability to pay for the course of treatment prohibits their participation. 

Additionally, RCW 10.05.060 states that the petitioner must agree 

to comply with the terms and conditions of the treatment plan and agree to 

pay for the cost thereof if able to do so. RCW 10.05.060. The Superior 

Court's constricted interpretation of "treatment plan" would render the 

words "if able to do so" superfluous as it would lead to the conclusion that 

all petitioners are required to pay for their course of treatment. The 
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provisions of RCW 10.05 when read as a whole clearly signal Lhe 

legislature's intent to include indigent defendants who are unable to pay 

for the deferred prosecution course of treatment. 

b. The legislative history for Senate Bill2613, ultimately codified 
as RCW 10.05. demonstrates an intent on the part of the Senate 
and House Judiciary Committees to provide deferred 
prosecution treatment at public expense for indigent 
defendants. thus avoiding anY potential eqyal protection 
constitutional challenges. 

Additional guidance regarding the legislature's intent may be 

found in the Senate Bill2613 legislative history file kept at the 

Washington State Archives. Senate Bill2613 was adopted in 1975. 

Wash. Laws, 1975 1st Ex. Sess., Ch. 244. During its public comment 

period, a number of individuals from the criminal justice community 

expressed concern over constitutional issues that may be raised to 

challenge the law under equal protection grounds. The language 

contained in RCW 10.05.130 was not contained in the original bill. S.B. 

2613 (Wash. 1975). On February 25, 1975, Prosecuting Attorney James 

E. Carty of Clark County wrote a letter to Senator Dan Marsh and 

expressed the following concerns: 

"I entered a new section, numbered 13 on the enclosed 
draft. I pointed out to the judge, and he agreed, that we 
could well run into constitutional problems if the program 
was limited only to those who could afford it. The section I 
threw in is certainly not the last word nor am I hung up on 
it at all. It is my feeling, and I believe the judge agrees, 
that everybody with a problem should be treated equally." 
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Letter from James Ca..."ty, Prosecuting Attorney (Feb. 25, 
1975). 

In opposition to Senate Bill2613, The Honorable Judge James P. 

Healy wrote a letter to the Senate Judiciary Committee regarding his 

concerns, with the contents of the bill: 

"Section 2 of the proposed bill proposes that as a condition 
precedent, the defendant agree to pay the costs of a 
diagnosis of the alleged problem or problems; and in 
Section 4 of the proposed bill provides that a facility or 
center shall conduct 'at the expense of the person 
(defendant) an investigation and examination to determme 
(1) whether the person suffers from the problem alleged;' 
etc. Those provisions are going to provide an immediate 
constitutional challenge that the provisions are available 
only to a person who is not indigent; that the bill is 
designed only for the protection of the wealthy and not the 
poor." 

Letter from The Ron. Judge James P. Healy (Mar. 26, 
1975). 

On April2, 1975, Senator Marsh submitted a proposed amendment to 

Senate Bill2613 that included the language that now comprises RCW 

10.05.130: 

NEW SECTION. Sec. 13. Funds shall be appropriated 
from the fmes and forfeitures of the court to provide for a 
treatment program for any person who is indigent or is 
unable to pay the cost of any program of treatment. 

Proposed Amend. S.B. 2613 (Wash. 1975). 

On April2, 1975, the Senate Judiciary Committee convened to 

discuss S.B. 2613. Testimony on S.B. 2613- Pre-trial Diversion 
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Programs, Senate Judiciary Committee, Apr. 2, 1975. The Honorable 

Judge Lyle Truax, Clark County District Court Judge, addressed concerns 

voiced by senators after reviewing the originally proposed bill. See id. 

Senator Fleming expressed unease that problems will arise if the program 

is limited only to those who can pay for the treatment and Senator Francis 

directed him to the proposed amendment and the addition of the new 

language in Section 13. Id. at P.6. Grant County Prosecuting Attorney 

Paul Clausen also indicated that the proposed Section 13 alleviates one of 

his objections to the language in the original bill: 

"The original act provides that the defendant has to agree to 
pay the costs. Whoever drafted this, I think that is highly 
unfair that any person who is going to be allowed should be 
able to take advantage of whatever the law allows rather 
than require him to be able to foot the bill. I think this is 
entirely a violation of due process." 

Id. at P.13. 

The bill subsequently passed in the Senate and on April 10, 1975 a 

senate bill analysis was generated indicating that Section 13 provides for 

"payment of the cost of the treatment program for indigents out of fmes 

and forfeitures of the court (in other cases costs are payable by the 

participant)." S.B. 2613 Analysis (Wash. 1975). The bill next moved to 

the House Judiciary Committee. On May 14, 1975, the house judiciary 

committee met to consider S.B. 2613. The bill was passed on that date. 
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On May 19, 1975, a House of Representatives Bill Report was generated 

indicating that the Judiciary Committee adopted Section 13 for "supplying 

treatment program to indigents." H.B. Rep. ESB 2613 (Wash. 1975). 

The members of the senate and house judiciary committees clearly 

considered arguments from those in the criminal justice system that equal 

protection and due process challenges were inevitable should the 

legislation be limited to only those individuals with an alcohol dependency 

problem and the funds to pay for their course of treatment. The statute, as 

interpreted by the Superior Court, would create the constitutional 

problems RCW 10.05.130 was intended to prevent by stopping the courts 

from paying for an indigent defendant's treatment. As such, it would 

render the statute unconstitutional on Equal Protection grounds. It would 

create a two-tiered system of justice whereby fmancially endowed 

defendants could pay for treatment and, assuming successful completion 

of the deferred prosecution, have their criminal case dismissed while 

indigent defendants would be forced to either plea or go to trial. Either 

way, their economic status would preclude them from participating in a 

deferred prosecution and having their case dismissed upon completion of 

the program. 

The legislative history of S.B. 2613 clearly establishes that the 

legislature intended to provide for the cost of the treatment program for 
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indigent defendants out of the fines and forfeitures of the district courts. 

The legislative intent supports Commissioner Moon's order disbursing 

funds and therefore his order did not contravene the dictates of RCW 

10.05. 

3. THE SUPERIOR COURT'S INIERPRETATION OFRCW 10.05 
IS INCORRECT AS IT WOULD RENDER THE STATUTE 
UNCONSTITUTIONAL AS A VIOLATION OF EQUAL 
PROTECTION AS APPLffiD. 

The Superior Court's interpretation of "treatment plan" would 

create a two tiered system of justice that violates Equal Protection. Article 

1, § 12 of the Washington Constitution and the Fourteenth Amendment to 

the United States Constitution "require that persons similarly situated with 

respect to the legitimate purpose of the law be similarly treated." State v. 

Shawn P., 122 Wn.2d 553, 560 (1993). In determining whether a 

classification violates the right to equal protection, reviewing courts 

analyze the classification under one of three standards of review. ld. 

The first standard of review, strict scrutiny, applies when the 

allegedly discriminatory classification affects a suspect class or threatens a 

fundamental right. Id. A second standard of review, intermediate or 

heightened scrutiny, applies in limited circumstances where strict scrutiny 

is not mandated, but where important rights or semi-suspect classifications 
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are affected. Id. The third standard of review requires minimal scrutiny 

and is referred to as the rational basis test. Id. 

Wealth discrimination alone is insufficient to require strict judicial 

scrutiny. San Antonio Ind~. Sch. Dist. v. Rodriguez, 411 U.S. 1, 21 

(1973). In the present case there is no suspect class and the appropriate 

standard of review is rational basis. Under the rational basis test, a 

classification will be upheld "unless it rests on grounds wholly irrelevant 

to the achievement of legitimate state objectives." State v. Coria, 120 

Wn.2d 156, 171 (1992) (quoting Omega Nat'l Ins. Co. v. Marquardt, 115 

Wn.2d 416,431 (1990)). 

Reviewing courts ask three questions in analyzing equal protection 

claims under the rational basis test. Harris v. Labor & Indus., 120 Wn.2d 

461, 477 (1993); Foley v. Dep't of Fisheries, 119 Wn.2d 783, 789 (1992). 

The first inquiry is whether the classification applies alike to all members 

within the designated class. Id. The second is whether reasonable 

grounds exist to support a distinction between those within and without 

each class. Id. The fmal question is whether the class has a ''rational 

relationship" to the purpose of the legislation. Id. In the present case, 

only the second and third prongs are at issue as the statute clearly treats all 

indigent defendants similarly. 

16 



In the present case, the state is burdened with articulating a 

rationale for its differential treatment of indigent and non-indigent 

defendants. Mr. Hutchison expects the State to argue that the court lacks 

the fmancial resources to pay for the treatment. This lack of funding, 

whether a result of economic recession or the repealed "justice court 

suspense fund," cannot justify blatant discrimination. The State cannot 

articulate a rational basis for the disparate treatment of economically 

disadvantaged defendants. 

Even if the State could articulate a rational basis to discriminate 

against poor people, there would be no teleological relationship between 

that unconstitutional purpose and the means provided in RCW 10.05. 

Where there is no rational basis for the legislation, there can be no rational 

relationship between the statute's means and its ends. If this Court were to 

adopt the Superior Court's interpretation ofRCW 10.05, it would render 

an otherwise constitutional and meritorious statute unconstitutional. As 

applied in the present case and based on Judge Castleberry's reading of the 

statute, RCW 10.05 violates Equal Protection principles. 

D. CONCLUSION 

The term "treatment plan" as used in RCW 10.05.130 is plain and 

unambiguous. It refers to the entire course of treatment for an indigent 

defendant who is unable to pay for the cost of any program of treatment. 
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Alternatively, even if "treatment plan" was susceptible to more than one 

reasonable interpretation and therefore ambiguous, the statutory rules of 

construction dictate the interpretation as set forth by Mr. Hutchison. 

Construing "treatment plan" to mean only the recitation of recommended 

treatment renders language in RCW 10.05 superfluous and contradicts the 

legislative intent as evidenced not only by the legislative history, but also 

by the Legislature's clear efforts to include indigent defendants in the 

deferred prosecution program. Lastly, if this Court were to adopt the 

Superior Court's interpretation, it would render the statute unconstitutional 

on Equal Protection grounds. Accordingly, the Superior Court's ruling 

should be reversed and the matter remanded with instructions to reinstate 

Commissioner Moon's original order disbursing funds from the fmes and 

forfeitures of the court to pay for the petitioner's course of deferred 

prosecution treatment. 

RESPECTFULLY SUBMITTED this 17th day of February, 2012. 
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Bn· REPORT 

BOUSB Or ·a~ENTA'l'IVES 
OIJDIJia. WUblaltoa 

-~!.:Ed·.~! eli varrdo~ .~!E..i!:.."!!..., ____ ~----
Brlee 'rtU. :rram Statu• o! Bllll 

•.• SP...DAtnre Ma.r:.sh.,..J.'.J:.lUlO.ia....and......tonaa.._.*_' ___ _ 
SlJOiliQr 

Reported by Committee on Ju,Uciary 

Committee Recomrneudation: MajorltJ.--...DltlL ( 9) . ----

Mblority _________ _ 

MaJo.rltJ Report Slpecl B;p: Mlnoritr Bepoli Slpetl BJ1 
(Complete onl7 if a Minority RepOrt 11 ftled) 

• • • • • 41 • • 

BIU No.: 

Compan!ou. Measure 
No,, __ ....._ ___ _ 

Date 

.~ooney 3 ... 4 828 

... Collt.ol (lil'llll• .. '1'111. ... , 

Pul:po8e of BJU .uad Blhd 011 ExJstbat Law: Provides the ao'Urte 1111 tb th• al terna t.i v• 
of having- parsons traatEJ(l in a divt!r:Jion t>r.oqram .tft (1) their :'llisdavlflAno~ 
is the result of an l'llr.tohol or am.otiond/•Jtantal prot,lemJ (2) t·lithout treat
nlent tha probability of future reoccurence ir:t 9raat; anrJ (3) H' the p.,r:non 
aqret'!s to pav the c:ost o·e diBCJnc:ud.a rmd tlt·,.'\t:ment. 

Ethc:t of Committee Ame~ulm•tss con form& lan9Uaqe to a action 4 provieioo in 
sectiora 13 l!ol:' saupplyin9 treatment prat;Jra•s to :ln<tigents' !leu:yu:lrefl entry 
of plea to the original char9e it def~nd4nt is convicted of an Qtfensa 
simil~r to one for which he is in a diversion prour~, Specifies 
arraiqnTMnt in a court ot lir.oited juri:1diot!on' Pro9'ides t:ha courts w:ltb 
the alternative of having persona baat~l in a diversion ~roqra~ 1! 
their misdemeanor is thm result ot an alcohol, drug or ment~l problsm. "'!iJ! lmJMtt (romovoll emotional p.roble:n). r'.f1Ul09'e• roquiretnent that a copy nt 

Priaelpal Propo~~ t,efandant 1
1J t:reat:rnant plan be a~i.le8,~~~1.v. 

Pat Straumber9, Kin9 Co, Div, ol Alcohol servic:ee 
Judq• Lyle Truax 
Niak Hughes, \fash. State Council on Alooholisrt 

Commeata: (Cob.tlnue on Revera'e) 
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HAl 9 1 1975 

BOUSB JUD!CXARY COHHlf~BB 
Walter Knowles, ChaJrman 

SBNA~B SILt 2613 - Authorizing pre~tr1al dJ.versJ.on ~rograms 
app~o~ed bg the court 

Dear Chairman Knowles and Members ol the Committee• 
,. 

~hJs bill addresses ltsel~ to the Lollowing human aspects: 

tlJ HoUva'te• the a.laohol:l.a t:o saeJc help· Lor bJ.mseJ.t 
where otherwise he ma~ not1 

(3) 

Alcoholism is a treatable J.llness1 thereLore, 
J.t needs positive rain~orcsmant. By removing 
the charges, the o~~ender does not need to spend 
a lJ.£etime ~:l.th an albatroa• around his neck1 

Sine• alcoholism doe• not l1m1t itselL to any 
age group, a gro~ing percentage of alcoholics 
being goung people, this does provJ.da for remov
ing obstacles that could jaopard:l.za their amp 
emplo11ment; 

. ' 
(4) Zs conducJ.ve to removing the stigma oL alcoholism 
and aids the restoration or human dlgn1tp. 

s~nate Blll 2613 doea noc complicate cbe judicial s~atem ln 
h•ndllng tbase cases. 

. . ' 
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CIIIM\NAl DI!P"IIfWIIf 
OID!tnl O, OllllllNWIIlP, CHIIf Dli"'JIY 
IIIlA~ S.wtNSON HOWARD 

· GIICOOII'f J, 11111'1' 
rtti'LtP • • co~~str MAIIIHAU. 

JAMES E. CARTY 
CNIL DiPAIITMINf . PROI.IUTIMI AnOIIHI'I 

IILAM COUNP't, WAIMIMITOit 
JAMII L. !llLI.lM~ CHill' DII'U1¥ 
'li!.O!I!A! c. ""'"
IIWttmaATOIII . 

. lot COUfl' IIOU•I 

c.-... "'""' 
DOMifliC MlAJIDHI IIOH\Imllll ..... ~..,.... 

YAHCOUYiftt WAIHINOTON teeeo 
TILifMONI 111-l:lt' 

February·2S, 1975 

Senator Dan Marsh 
Washington· State Senate 
Legislative Building 
Olympia, Wa~hington 98504 

Dear Senator Marsh: 

. Re: S.B. 2613 

I have gone over the proposed bill· very care·fully and have· 
discussed it with Judge Truax. The judge agrees with me that the 
word 11diversion" should not appear in the bill and that the words. 
"deferred prosecutionu should . be used in lieu there.of. Accordingly • 
there is ·enclosed herewith a re-draft. sho~~ing these changes. 

I . -.-
'the word 11div~rsion11 h~s by c~stom .~een ·limited to prosecutor 
directed pr~g:r;ams in various . pa;rt~· .of: the United States. Eve_ntually, 
if we can find funding and peJ:;"sonnel, we· w:l,ll also be using · 
diversion in District Cpurt •. Th~s will be diffe~ent than the .. I .. 

. deferred prosecution l'lhicb the judge has in mind. Judge. Truax ·is. 
aiming at doing something about a particular class of offenders. 
This would properly'fall under the court 1 s use of deferred 
prosecution. We would have no objection to thi&- btJt would have 
serious· objection if the word "diversion" were used •in the 
legislation. . · 

I ~ntered a new section, numbered i3 on the 'enclosed'draft. I 
pointed out to the judge and he agreed, that wa could well run 
igto constitutional problems if the program was limited only to 
those who could afford it. The section I threw in is certainly: 
not the last word nor am t hung up on it at all. The district court 
in this county does generate quite a bit of revenue and there is · 
~o reason th• funds for those who are indigent or cannot af~ord a 
treatment program cannot be paid for. from appropriations from this 
source of revenue. It is my feeling, and I believe the judge 
aareea, t~at everybody witb a problem should be tr~ated equally. 

Th~ judge is agree~ble to the changes which I have discussed in 
this let tel.". If these changes are made, the legislation will 
have my support. I would anticipate that you are going_ to pick 

""' 



t ~ 

.. , 

... 
,·· 

. . 
up ~orne flack from law enforcement, both from the local level 
and tha State Patrol, I want to make it clear that I have no 
objection to the court being given authority to defer prosecution· 
in the cases Judge Truax has in·' l'l)ind. In fact 1 I would not 
object if'the deferral authority were broadened. ~ 

In any event there is going to have to be funding for those 
who cannot alford it.or we are going to run into same real 
diffi~ult constitutional questions. 

· JEC/sd 
CC: Senator Pete Francis 

Ron Hendry 

\ 

Yours very'truly, 

' • '. j 

• i 
I 

.. 
·~ 
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JANn ... HIALY, JUDGE 
Uii:FAii'i'Mr&Ri r;vc 

~qt ,jtt:p-triat QJGittl 
-'t• uf 'J1fu lfinntun: 
~Cftlm (JSJlll'2 

.March 26, 1975 

All Members of the Senate judiciary coMmittee 
washington State Legislature 
44th Regular Session . 
434 PUblic Lands Building 
Olympia, washington 98504 

' .. 

Ra1. Senate Bill 2613 
Criminal Procedure diversion progra~ ·. · 

Gentlemen• 
' . 

x am writing ta you as an individual· judge • 
. ~he opinions oontained in thia letter are not in-" 
tended' .to· be the· comments of anyone other than· the. , 
writer, as an individual who was a practicing lawyer 
for thirty-three years before I became a Superior 
cou~t Judge. . . . 

I do not believe there is any need for the 
above-referenced legislation. I do believe that, ·if 
it is passed, .it will do a great deal o~ harm,. will 
clog t~e courts, and delay th~ administration of·the 

· criminal courtsto such an extent that the general. 
public will become even more disenchanted with the 
effectiveness of the court~ and the entire criminal 
law system. 

There is nothing that is provided for in .this 
bill which could not be worked out.under the present 
law, after the entry of a plea and in the course of 
a deferred.sentence, upon the conditions that are 
usually imposed by the current practice· in the ten 
departments of the Superio~ Court .of Pierce County • 

The bill 'is undoubtedly designed, to .prevent 
people who have committed ~rongful conduct either 

' ~' "' . . .. 
" 
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All Members of Senate 
Judiciary committee . -2- March 26, 1975 

because of alcohol problems or emotional or mental 
problems, ·which constitute a crime, from having a 
criminal record if they will be properly diagnosed 
and.treated.--In that'event·the defendant will b~ 
entitled to two years grace,. and, if they stay clean 
and on the rehabilitation program for that period 
of time the case will be dismissed and the records 
removed from the diversion 'file in the Clerk's office. 

Section 2 of the p;-oposed bill proposes that 
as a condition precedent, the defendant.aqree to pay 
the .coats of a diagnosis of the alleged problem or 
problems, and in Section 4 of the propos.~d bill pro
vides that a. facility or center shall conduct "at the 
e!Pense of the person (defendant) an investigation and 
examination to determine (1) whethe~ the person su££e~s 
from tha probl~ alleqed7" etc. 

. . ' ' ·.• ... ·., .. :~ . . · ' ........ ~~ .. ;· ·.. ~ ·····. . 
· Those provisions. :ar:•:·;~a-t*:q: ·fa:· .:&1~o.,;id~ · ~n . immedi~ 

ate constitutional· chall~ng:·e'that tne pro'itisions .. are 
available only to a person who is ~ot .indigentr ·that 
the bill is.designed for the protection of the wealthy 
and not 'the poor.--In fact,. the only justification for · 
the bill can be that a person shoUld not be charged 
for committinq a crime if it is the result of. or caused 
by, either alcohol problems or emotional or mental prob
lems. It is a lowering of the standards required for · 
& plea of insanity. 

It is a de~ice that will be used to delay trials 
so that witnesses will be una~ailable, or,.memoriea 
vill be faded and convictions will be that much more 
Cli:f:f.icul t. 

I have already ad~erted to the doctrine of equal 
·protection for the poor as well as for the rich. ·If 
this bill is passed.then the legislature shoul~, in 
fairness, fund rehabilitation and treatment programs 
for: the poorr but somewhere there is a limit as .. to 

• 
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All Members of Senate 
Judiciary committee -3-

\ ...• 

March 26, 1975 

.how much money the government can get by taxation 

.. 

to fund these kind of programs.-- criminal. justice can 
bankrupt the gove~nment if you ara going to let every 
person charged with a crime clai~ by some all~ed case 
history that their problems were caused by alcohol or 
emotional.or mental problema. 

'· 

If this bill is passed, you are qoing to destroy 
the' effectiveness of the constitutional provision for 
a speedy trial.· That constitutional provision should 
be for the benefit of the prosecution, and the general· 
public, as well as for the defe~dant •. · 

in short, J; subnut ·.to you that everything you . 
should reasonably desire, including the cancellation 
of a criminal record for well-deserving'peopla, qan be 
accomplished today under ~he deferre~ s~ntence program 
that is already on the books with respect to most 
~rimesr without the.expense and delay that will be 
caused by this proposed .legis~atio~. 

\ 

If the bill is passed, I submit that the gener·al 
public is .going to ask you the question• · "Is the state . 
becoming an over-indulgent father?" Are'we advertising 
to the general public that everyon&who complains that 
his crime is the result. of an alcohol probl~, or· an. 
emotional or mental problem that shall be free from 
punishment, or any prosecution for punishment, for a 
period of two years, and then be ~aleased completely 
free to such an extent that the past act cannot evan 
b• brouqht up in any subsequent criminal proceedinqs 
involving anothe~ crime. 

. .. 
· The time to impress people with. the need for a 

rehabilitation program· is after they have admitted . · 
they have dona wrong, and agreed to follow a plan· for 
rehabilitation, with the knowledge that if they do not 
follow the plan for rehabilitation that they are going 

., 
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All Members of Senate 
Judiciary committee -4- March 26, 1975 

to 'have to qo. to the.Department of Institutions with
out the need for any other trial except a revocation 
proceeding, u~der the deferred sentence procedure al-· 
ready in effect, or under the suspended sentence pro
cedure already in effec~. 

. . 
I readily.acknowledqe that there are some limita

tions to the deferreq and suspended sentence proceduresr· 
but I submit that they are ad~ate proqrams, and Senate 
Bill 2613 is not necessary, and if pass~d will be bad. 
legislati~n. 

fr 

I hope that you dd not p~ss.Senate Bill 2613~ 

Yours very trUly, 

ll.ltiiuuo::~S p o, aly. 
uperior court . 

Department S . 
Tacoma, washington 

• 
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s~•~• oe waabingtOD 
44tb Ragula~ Saaaion 

SIMA~ BILL NO. 2113 

By sanatora Mu:ala, Francia and 
Jonae 

Re-t t1ret time Fabruary 17, 1975, aad r•ferra4 to JUDICIARY 
COMNIT'l'lll• 

ll lC! lelatlat to crLalaal proaadarea aa4 a441at•a 111 ohaptac to 

l'ltl• 10 RCie 

II ~~ IIIC!II II !II LIGlSLlfUII or 1"1 Srlt~ 01 WlSitiGYOII 

vltk a ala4aaaanor o~ groea ~La«aaaaaoc aar pat1tioa ~k• ¢oart to ba 

aoaa~dac.a roc a 41yaraloa prog~••• 

BJI·~Oia· saa. a. rke pet1tioa ~hall a11191 that tka 

•coagfol aon4oct aha~a4 t. tka reaolt of or aaaae4 by alther alaokol 

p~oblaaa or aaotlona1·an4/oc aaatal pra,1••• for vhlah th• pecaoa 1a 

in neaa oe traataaat an4 oRlaaa treatll the probabillty or ratoca 

reoccurrence is J~at1 alan9 wlt~ a stat••••t that tka pacaoa ~gcaaa 

to pay the ao•t af a dlagma•l• of the allagel p~o-1•• o~ p~o-laaa. 

tha pet.ltJ.oa ahall aliiO CCiat.alJI I CIISI U.atO~f of the pec1011 

aQpportiat the allegatlon .. 

!II ~J;ZIDI~· !ac. 3. !he a~ralgnlng j~491 apom aanailacatloa 

of tha petJ.Uo• aay aoat:1a.111 the uralgnnat ud cetac aucla P•noa 

to~ a 4iaoaoatla laYea\lgatloa an4 eYaloatioa to· •• appcoYe4 

alaohollea tceata .. t reallltp •• 4aalgaata4 Ln chapter 7~.981 ICI, lf 

the petltloa all•,•• 11 alcobal pcoblea oc to aa appro••• eaatal 

bealtll c:eatec, lf tha patltloa alhgel a aeel:al oc notloul pcalllaa'• 

111 ll&l'il~· sac. •• !ha faallitr oc ~••tee ehall aoa4aat ~t 

the aapaaae of the par••• aa laYeatlqatloa· aad aaaalaatloa to 

4•t•rdllll 

11) rhathee the pec101 aeff~c• troa tka pcoblaa allegata 

(2) lhatller tka prolllaa 1a a11all tllat U oot tceatai tlt.eu 1.1 

a pcollabllitr that alallac alaaoaitat wlll ocaac la t•• rwtar,l 

(lt · lketbec utaulrl u4 long l:ara t~aataaat ia t'IIJiheta 

and 

· 1111 Wbethar etfeatlre trwat•eftt foe tba pacaoa•• p~blea la 

anllalll•· 

n 2613 

I 
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1111 UGnslla. · 111a. s, '!'he hct.li·tr 011: aeatlc ab11 liakt a 

•cltt•• repact to the ob•tl atatlAt ita fla4lata all rlaolaea4atloal 

after tile ln.e8tltatlaa awl ••••1Datlaa r•t•lrel br ••atloa II o! tkll 

1Dt1 !! l.tl fh41aoJI aal I:ICDIII14atlaaa 11 .. 011:'\ tii:'Mtlut, ,lt ahl.l 

aleo ceCOIIIftl l tll:' .. tlllt pL~I llttllf O~tl 

(1) tile tn•• 

12J lfltllnt 

(l) . tMgtlla 
•t .. ¥' 

(It) l treat.e•t tl1e •~•4•1•1 and ,,, ~ppra1l1ate coat of tAl treatleat. '• 

tile r..,a.:t wll!.h t:be tr•taed plu. allall. be ftl•l witk tke 

~a11ct aaa a copr vi••• to the 4ar .. aaat ••• 41flalalt•• aodaael. 

:;:• llll :aaiDL. · sec. 1. . lf the raport ucoaa .. d.a tceataeat., tbe 

caa~~:t: skall axaalne tile tce1t1ant plaa. tr lt appro, .. the pl1a aal 

the 4etealeat 8fC8al to caaplf wltll ita terea aal coaAltioaa ••4 

1911:111 to par tke ca•t thac8af ae acrao9• for tile ~~•ataaat, .8a ••t~r 

skall be aa4e apo& til• ~eraoa•• coact Aocket allawlag tllat tbw. P•~•aa 

ha• b111 accepta4 toe 41t•caloa. I copy of t~a traataeat plaa s~al1 

be attacll.a to tile 4oc~at, vlllab aball tlt•t be reaota4 ~roa the 

ragalac coact 4aa~eta aaa fllal la a apao!aL coact 41,ece~oa flle. 

tC tke abaete be oae tbat ao abe~raat 11 re~Qiral to be •••• to tile 

aapactaaa' of aetoc Yahlalaa, •• abatcaat of tba 4oakat ahav1at tile 

alluqe, tile c1&te of 4ataadut• • acceptaaoe .rae 41.\'eut.oa, aatl tile · 

••.r .. sa~t•• tr•ataaat plaa ah8ll be eeat to the 4apactaaat of aatoc 

flhlal••• vU.cll aha.ll aa~e aa eater of· tbe cllall'fl ua of the 

aetenclaat•e acaeptuae foe 4heraloa oa l:lle olepactaa'llt•a 4cldall 

recocl or the 4a!ea48at. 

IIII·Oi!l!2L. vllaa tc11t1aat la altllec ~at 

reco••••••• ac aot appcot .. bf the ja4ta, ar tile 4afaalalt 4•ol!aaa 

to acce,t tba tr .. ta .. t plan, tile aer .. aaat shall ba 8rc8lfaal an tile 

cllac9•• 

fcaa tile petltio1 aa4/oc lateltlwatlaa l• laa4alaa1bla La ••J tclal 

oe the chacgaa, bit ahall ba awallahla foe uaa 1fter a coawlctlo• la 

4e~e~ainlng 1 meatence, 

!II ~IGtlQI~ soa. g. I£ • 4afea41at, who kaa beea 3Cc1ptad 

• ·' 



( 

foe 4t••caioa. !aile or attL•cta to cartt oat ••I ful!lLl.aar t1ca o~ 

2 coa4ltioa of tha· &1faa&aa~•• traata .. t plaa, tka'eaaltlty, c .. tar 1 

3 laatltatloa, oc agaacy at.talataclDI tka tcaataaat •h•11 laaatlataLr 

' upoct •we\ bc•clt. to tlla cont., !be onct 1101 cua~'l'lat .. cb a 

s report •1La11 kola a haarlat to letaralae wbethac tha 411aa&aat sboall 

I ba r .. owl4 !coa tba 4l•areloa ,cote••· lt t\1 beaclat, a'l'ldaace 

l aball ba ta\ .. ol t\a lafaal&a~•• 111age& failure to oo191r wlt\ t\e 

1 traa\laat plaa aa& tlla Aa£aa4aat. aball ha'l'a tba rlgbt to praaaat 

t ••llaaca oa 1111 or bar owa behalf. tha aoart aball eLt\ac or4ec tbat 

11 tba 4afaaaaat oaatla.- oa tlla tcaataeat 1111 o~ ba raao••l lroa 

11 4l•ereloa •. xr reao••• !ru. 41wacaloa, tba 4alaa4aat•• aoc-.t· ab~l 
I . 

12 be retucaal to tba ragalar caart fLL6a aa& till leleaaaat •-all be 

1l ac~aLgaaa oa tka oclglaal c~art•• 

15 court oe aa orr .... sl•ilar to the aae foe whLck·tlla 4a!aa4aat 11 l~ 

,, a 41w•c•iGC vrotr••• tke co=rt 'la w\lcb the dalaa4aak 11 ualer 

11 ~l••rsloa.ahall apoa aotlca of ooawlctioa ia aaothac coact reaowa tka 

11 aarenaaat•• 4ockat Ccoa tlla llY~aloa !11~ aat ce~alca tha aarea4aat 

1i to eatac a plea to·tha octgLaal cllacga •. 

21 . Jll·liCIIQI~· sac. 11. · oalar la bclaglat a case to trlal 

21 ca~•·• br a 4a~a~laat ratua•ttai 41Yec•Loa •• pcowl!e& loc 11 thll 

22 ohaptac allall aot be gca.n4a for &Laa1aaa1. 

23 Ill i~ll&~ sao. 12. two r••r• !coa tha &ate of the oowrt•• 

211 appronl of 4h.•t:daa for: aa laab·i .. d dal! .. a.at, 'tkoaa 4oc:klt• that. 

2S r•••l• la tka special coact dLYar:aloa Ctla telatlat to suo\,4efea4aat 

24 shall be 41aa1aaa& ani tke r.cor41 caaowe4. 

sa :zs13 

I .. 

• 

( 

I 
I 
' 
I 
I 
I 



APPENDIXS 



.· 

Proposed ·Amendmc!nt.s t:o Senate B.'Lll :ZGlJ 
Fzo• Senator Harsh 
Apdl 2, J.91' 

Stz.i.ke "d.:Lwrs.:Loa" wherever .it al}gears and .!Me.rt "deLe.r.red 
J}ZOIIectat.i.on" 

. 
on page l, ~e 19, dt:er "problem" and before "or" :J.nsert: ", an 
approved drug t:.re•t:.me.nt: center as des.:Lgnated i.n Ch~Jpter 7J..2f RC'W 
J.L 1:he JJGt:1 f:!on all.egu a dz!lg problem," 

On· page 1• 11ne 24 after "conduct" strike "at the expense of the p~rson" 

On page 3. follo\'f1ng section 12·. add a new section to read as follows: . 

• •• 
11NE\f SECTION. · Sec. 13. Funds sh~ll be. appropriated from the fines 

and forfeitures of the court to provide for a treatment program for any 
person who is indigent or is unable to pay the cost of any program of · 
treatmeQt.• And renumber the following sections accordingly. 

on page 2 line 15. after "conditions and" add ". if f1nanc1a11y able11 

·-

. ' 

:· 

.. 

• 
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RCW 10.05.010 
Petition - Eligibility. 

(1) In a court of limited jurisdiction a person charged with a misdemeanor 
or gross misdemeanor may petition the court to be considered for a 
deferred prosecution program. The petition shall be filed with the court at 
least seven days before the date set for trial but, upon a written motion and 
affidavit establishing good cause for the delay and failure to comply with 
this section, the court may waive this requirement subject to the 
defendant's reimbursement to the court of the witness fees and expenses 
due for subpoenaed witnesses who have appeared on the date set for trial. 

(2) A person charged with a traffic infraction, misdemeanor, or gross 
misdemeanor under Title 46 RCW shall not be eligible for a deferred 
prosecution program unless the court makes specific findings pursuant to 
RCW 10.05.020 or *section 18 of this act. Such person shall not be 
eligible for a deferred prosecution program more than once; and cannot 
receive a deferred prosecution under both RCW 10.05.020 and *section 18 
of this act. Separate offenses committed more than seven days apart may 
not be consolidated in a single program. 

(3) A person charged with a misdemeanor or a gross misdemeanor under 
chapter 9A.42 RCW shall not be eligible for a deferred prosecution 
program unless the court makes specific findings pursuant to RCW 
10.05.020. Such person shall not be eligible for a deferred prosecution 
program more than once. 

[2008 c 282 § 15; 2002 c 219 § 6; 1998 c 208 § 1; 1985 c 352 § 4; 1982 
1st ex.s. c 47 § 26; 1975 1st ex.s. c 244 § 1.] 

Notes: 
*Reviser's note: Section 18 of this act was vetoed by the governor. 

Intent-- Finding-- 2002 c 219: See note following RCW 9A.42.037. 

Effective date-- 1998 c 208: "This act takes effect January 1, 1999." 
[1998 c 208 § 7.] 

Legislative finding-- 1985 c 352: "The legislature finds that the 
deferred prosecution program is an alternative to punishment for persons 
who will benefit from a treatment program if the treatment program is 



provided under circumstances that do not unreasonably endanger public 
safety or the traditional goals of the criminal justice system. This 
aitemative to punishment is dependent for success upon appropriate 
treatment and the willingness and ability of the person receiving treatment 
to cooperate fully with the treatment program. The legislature finds that 
some persons have sought deferred prosecution but have been unable or 
unwilling to cooperate with treatment requirements and escaped 
punishment because of the difficulties in resuming prosecution after 
significant delay due to the absence of witnesses at a later date and the 
congestion in courts at a later date. The legislature further finds that the 
deferred prosecution statutes require clarification. The purpose of sections 
4 through 19 of this act is to provide specific standards and procedures for 
judges and prosecutors to use in carrying out the original intent of the 
deferred prosecution statutes." [1985 c 352 § 3.] 
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RCW 10.05.020 
Requirements of petition - Rights of petitioner- Court findings. 

(1) Except as provided in subsection (2) of this section, the petitioner shall 
allege under oath in the petition that the wrongful conduct charged is the 
result of or caused by alcoholism, drug addiction, or mental problems for 
which the person is in need of treatment and unless treated the probability 
of future recurrence is great, along with a statement that the person agrees 
to pay the cost of a diagnosis and treatment of the alleged problem or 
problems if financially able to do so. The petition shall also contain a case 
history and written assessment prepared by an approved alcoholism 
treatment program as designated in chapter 70.96A RCW if the petition 
alleges alcoholism, an approved drug program as designated in chapter 
71.24 RCW if the petition alleges drug addiction, or by an approved 
mental health center if the petition alleges a mental problem. 

(2) In the case of a petitioner charged with a misdemeanor or gross 
misdemeanor under chapter 9A.42 RCW, the petitioner shall allege under 
oath in the petition that the petitioner is the natural or adoptive parent of 
the alleged victim; that the wrongful conduct charged is the result of 
parenting problems for which the petitioner is in need of services; that the 
petitioner is in need of child welfare services under chapter 7 4.13 RCW to 
improve his or her parenting skills in order to better provide his or her 
child or children with the basic necessities of life; that the petitioner wants 
to correct his or her conduct to reduce the likelihood of harm to his or her 
minor children; that in the absence of child welfare services the petitioner 
may be unable to reduce the likelihood of harm to his or her minor 
children; and that the petitioner has cooperated with the department of 
social and health services to develop a plan to receive appropriate child 
welfare services; along with a statement that the person agrees to pay the 
cost of the services if he or she is financially able to do so. The petition 
shall also contain a case history and a written service plan from the 
department of social and health services. 

(3) Before entry of an order deferring prosecution, a petitioner shall be 
advised of his or her rights as an accused and execute, as a condition of 
receiving treatment, a statement that contains: (a) An acknowledgment of 
his or her rights; (b) an acknowledgment and waiver of the right to testify, 
the right to a speedy trial, the right to call witnesses to testify, the right to 
present evidence in his or her defense, and the right to a jury trial; (c) a 
stipulation to the admissibility and sufficiency of the facts contained in the 



written police report; and (d) an acknowledgment that the statement will 
be entered and used to support a finding of guilty if the court finds cause 
to revoke the order granting deferred prosecution. The petitioner shall also 
be advised that he or she may, if he or she proceeds to trial and is found 
guilty, be allowed to seek suspension of some or all of the fines and 
incarceration that may be ordered upon the condition that he or she seek 
treatment and, further, that he or she may seek treatment from public and 
private agencies at any time without regard to whether or not he or she is 
found guilty of the offense charged. He or she shall also be advised that 
the court will not accept a petition for deferred prosecution from a person 
who: (i) Sincerely believes that he or she is innocent of the charges; (ii) 
sincerely believes that he or she does not, in fact, suffer from alcoholism, 
drug addiction, or mental problems; or (iii) in the case of a petitioner 
charged under chapter 9A.42 RCW, sincerely believes that he or she does 
not need child welfare services. 

( 4) Before entering an order deferring prosecution, the court shall make 
specific findings that: (a) The petitioner has stipulated to the admissibility 
and sufficiency of the facts as contained in the written police report; (b) 
the petitioner has acknowledged the admissibility of the stipulated facts in 
any criminal hearing on the underlying offense or offenses held 
subsequent to revocation of the order granting deferred prosecution; (c) 
the petitioner has acknowledged and waived the right to testify, the right 
to a speedy trial, the right to call witnesses to testify, the right to present 
evidence in his or her defense, and the right to a jury trial; and (d) the 
petitioner's statements were made knowingly and voluntarily. Such 
findings shall be included in the order granting deferred prosecution. 

[2010 c 269 § 9; 2008 c 282 § 16; 2002 c 219 § 7; 1996 c 24 § 1; 1985 c 
352 § 6; 1975 1st ex.s. c 244 § 2.] 
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RCW 10.05.040 
Investigation and examination. 

The *facility to which such person is referred, or the department of social 
and health services if the petition is brought under RCW 10.05.020(2), 
shall conduct an investigation and examination to determine: 

(1) Whether the person suffers from the problem described; 

(2) Whether the problem is such that if not treated, or if no child 
welfare services are provided, there is a probability that similar 
misconduct will occur in the future; 

(3) Whether extensive and long term treatment is required; 

(4) Whether effective treatment or child welfare services for the 
person's problem are available; and 

(5) Whether the person is amenable to treatment or willing to cooperate 
with child welfare services. 

[2002 c 219 § 9; 1985 c 352 § 7; 1975 1st ex.s. c 244 § 4.] 
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RCW 10.05.050 
Report to court- Recommended treatment plan - Commitment to 
provide treatment. 

(1) The *facility, or the department of social and health services if the 
petition is brought under RCW 10.05.020(2), shall make a written report 
to the court stating its findings and recommendations after the examination 
required by RCW 10.05.040. If its findings and recommendations support 
treatment or the implementation of a child welfare service plan, it shall 
also recommend a treatment or service plan setting out: 

(a) The type; 

(b) Nature; 

(c) Length; 

(d) A treatment or service time schedule; and 

(e) Approximate cost of the treatment or child welfare services. 

(2) In the case of a child welfare service plan, the plan shall be designed in 
a manner so that a parent who successfully completes the plan will not be 
likely to withhold the basic necessities of life from his or her child. 

(3) The report with the treatment or service plan shall be filed with the 
court and a copy given to the petitioner and petitioner's counsel. A copy of 
the treatment or service plan shall be given to the prosecutor by 
petitioner's counsel at the request of the prosecutor. The evaluation 
facility, or the department of social and health services if the petition is 
brought under RCW 10.05.020(2), making the written report shall append 
to the report a commitment by the *treatment facility or the department of 
social and health services that it will provide the treatment or child welfare 
services in accordance with this chapter. The facility or the service 
provider shall agree to provide the court with a statement every three 
months for the first year and every_ six months for the second year 
regarding (a) the petitioner's cooperation with the treatment or child 
welfare service plan proposed and (b) the petitioner's progress or failure in 
treatment or child welfare services. These statements shall be made as a 
declaration by the person who is personally responsible for providing the 
treatment or services. 



[2002 c 219 § 10; 1985 c 352 § 8; 1975 1st ex.s. c 244 § 5.] 
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RCW 10.05.060 
Procedure upon approval of plan. 

If the report recommends treatment, the court shall examine the treatment 
plan. If it approves the plan and the petitioner agrees to comply with its 
terms and conditions and agrees to pay the cost thereof, if able to do so, or 
arrange for the treatment, an entry shall be made upon the person's court 
docket showing that the person has been accepted for deferred 
prosecution. A copy of the treatment plan shall be filed with the court. If 
the charge be one that an abstract of the docket showing the charge, the 
date of the violation for which the charge was made, and the date of 
petitioner's acceptance is required to be sent to the department of 
licensing, an abstract shall be sent, and the department of licensing shall 
make an entry of the charge and of the petitioner's acceptance for deferred 
prosecution on the department's driving record of the petitioner. The entry 
is not a conviction for purposes of Title 46 RCW. Upon receipt of the 
abstract of the docket, the department shall issue the petitioner a 
probationary license in accordance with RCW 46.20.355, and the 
petitioner's driver's license shall be on probationary status for five years 
from the date of the violation that gave rise to the charge. The department 
shall maintain the record for ten years from date of entry of the order 
granting deferred prosecution. 

[2009 c 135 § 1; 1994 c 275 § 17; 1990 c 250 § 13; 1985 c 352 § 9; 1979 c 
158 § 4; 1975 1st ex.s. c 244 § 6.] 
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RCW 10.05.090 
Procedure upon breach of treatment plan. 

If a petitioner, who has been accepted for a deferred prosecution, fails or 
neglects to carry out and fulfill any term or condition of the petitioner's 
treatment plan or any term or condition imposed in connection with the 
installation of an interlock or other device under RCW 46.20. 720, the 
facility, center, institution, or agency administering the treatment or the 
entity administering the use of the device, shall immediately report such 
breach to the court, the prosecutor, and the petitioner or petitioner's 
attorney of record, together with its recommendation. The court upon 
receiving such a report shall hold a hearing to determine whether the 
petitioner should be removed from the deferred prosecution program. At 
the hearing, evidence shall be taken of the petitioner's alleged failure to 
comply with the treatment plan or device installation and the petitioner 
shall have the right to present evidence on his or her own behalf. The court 
shall either order that the petitioner continue on the treatment plan or be 
removed from deferred prosecution. If removed from deferred 
prosecution, the court shall enter judgment pursuant to RCW 10.05.020 
and, if the charge for which the deferred prosecution was granted was a 
misdemeanor or gross misdemeanor under Title 46 RCW, shall notify the 
department of licensing of the removal and entry of judgment. 

[2010 c 269 § 10; 2008 c 282 § 17; 1997 c 229 § 1; 1994 c 275 § 18; 1985 
c 352 § 12; 1975 1st ex.s. c 244 § 9.] 
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RCW 10.05.130 
Services provided for indigent defendants. 

Funds shall be appropriated from the fines and forfeitures of the court to 
provide investigation, examination, report and treatment plan for any 
indigent person who is unable to pay the cost of any program of treatment. 

[1975 1st ex.s. c 244 § 13.] 
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Smt,fa'lS DILL 1\NJ\1jYSI.fi ' 

BitL tl(). S.B. 2613, co~ttea arnandmant DArB: 4/10;75 

SHOtn' 'l'I'I' u:: authorb.ing pre-trial d.t wrs.1. on proqralll!l ap,oroved btl the court 

SPONSOR: Senators Jlfar~h, Francis and Jones 

COH/>,I'l"J.'BR: • on JudJ.c.tatV 

JU'IIlLf?.BD DV: B.ill nale.s 

Should a oerscn charged with a mbdemeanor or gross m:tsdemeanor sth:Lch pur;oortedl!l 
resulted !rom alcohol probleJIIII, or drug .oroblerns, or emot:ional or mental problAms 
be permitted to have 'the prosecution of those charges i:fe£erred pend!.n{l :.uccessfuJ 
.complet:.ion of. a tretatllll!nt progriJJIIi' o 

Analus1s' Present la~o~: 'l'here ;l.s no state statute establ.1.sh.1ng a deferred prosecution 
progral'l where thtt court and orosecutor' share in the dea:l.tdon. A prosecuting 
attorney himsel~ has the author1~ to ~train from prosecuting a particular case 
and alta, conviction' can suspend or deter the sentence pending particl

0
1'Jat16n 

in a treatme~t program. 

The b1ll :· sec. l - Upon arra.:l.gn.ment on a misdemeanor or gross mtsdeme&nor a 
defendant can pet:J.t:J.on the court :fo:11 part.iclpation 1n a deferred prosecution 
program. 

Sea. :1 - Requires such a pef:J.t1on to· allege alcohol, drug,' .mental or emotional 
proble•• 

sec. J - 'l'he. judge Wf.f th tile concurrence of thp · '1Jrosecut.1.ng attorne!J r.:an cont.fnt111 
the cue and order a diaC)1201Jt.1.c evaluatiM. 

Sec. 4 - States t:IMI natu.re of the dl.agnos.:l.s.o 

Sec. 5 - States the type of rec:ozrm.ndatiaM tht!l diagnos.!ng tadlittl should make. 

sec. 6 - once the court ap,roves a· treatnttnt plan, th• (.tle shall be placed .in a 
special ~!erred proseautinn docket. 

sec. 1 - If a treatNnt plan 'is not ~pprowcr, defendant shall be arraJ.gnecr. 
. . . 

Sac. B - £"rc1udes the av.1denae contained in or stemming fro• the pet.1t.:fon ~ro• 
tdal but perm:L t.s i t:s WJe at sent:•nc.ing. · 

Sec. 9 .. Prov.1.d•• £or a court he1U'.1ng before the part:1c.1p.rnt J.s dropped from a 
t.ntatm~nt progrlUfto · 

Set~. lD - ConvJ.ctJ.on ol a dntf.la.r of~ense dur1nq l'ardcJ.pation in a treaf:Nnt 
prograri to result in arraJ.!7J1ment: en the odg.tnal charge.· 

. ! 



SBNATI BILL ANALYSIS 
s.s. 2613 

Sea. ll - Remw.s de.fense of' den.tal o~ right to a spoedy trial bued upon 1.1 

delay caused b•l parda.tnat.ton in th:J.s dwferred .Proseaut.ton program. 

Sec. 12 :.. Prov.tdelll :tor aut:ol!llltic dismissal 'oL the aharge111 two years after 
app.rovd o:t part1a1patJ.on in the defer~d proseautton program. 

Sec~ 13 - Prov1des for paqJMnt o:t the cost o:t .the treiltmant program tor ind1pant• 
out of EJ.ne111 and :torfeJ.tures of t:he court (:l.n other cases costs are .P-'llilble b!J 
t:he partlai.pant:} • 

Bvaluation1 The bill establishes a formal deferred J'rosecut.lon program fo'r 
.:lndJ.viduala with certaln tq,Des of Droblem!l (alcohol, dru~, e1110tional or mental} 
who commit: less serious o:ffen:tes. 'this tl/pe o':f .Program 1s nOW' be.tnq conduc:t:ed 
on an :l.nformal bas1s in a fw 111ash.tnp-ton aount::l.es as ?"Tell as in other parts 
o:t t:he c:ountrv; th:l.s bill would make it available state wide. 

'sec:t:1on 13 does not provide for pa•1ment o:t an .indigent's d1agnos1s which :l.s 
presumably an oversJ.ght and shoul~ be added • 

.. 
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TR~IMJNY CN SB Z613 - PRB-TRIAL DIVF.R...SlON. PROGRAMS 

Senate Judiciary Colllnittee meeting on April Z, 1975, 

JUDGB LYLB TlUJAX - Clark County, District Court Judge 

Before I start, there are a ntanber of a.meJ¥hnents that have been sugjtested 

to this and I asslJI\e you have the amendment sheet before you. One of the 

amendments would change the word "diveTSion" to sane other ~ord and the word 

suggested in the amendment is "deferred prosecution" and I would like to suggest 

that you use another won:l which would be "treatment11
• The reason for not using 

the word "diversion" is that confusion can come up with existing diversion 

programs which I think are entirely different than this program. Deferred 
. . 

prosecution is another type of program that is in the statute w:hich I think 

would cause more confusion. If we had it just basically a treatment program, 

using the word "treatment" in plaee of "diversion" where it occurs throughout 

the bill, it would clarify t.hat and I would strongly recamnend that. 

I had a call from· some of the~·:~;.eatm.ent facilities and they wOuld like to have a · 

couple of amenchents on page 3, line 2, after the word ''plan" they would like 

"or shall have been discharged fran treatment" to cane before "the'', .And then 

on line 10 on the same page (3), after the word "plan" and before the word "or' -
SENATOR FRANCIS 

I would rather go through the bill first, before we start talking about 

these little amendments. 

JUOOB TRUAX 

OX. First of all, this is a bill to help get people into voltmtary 

treatment of those types of c$-:im.~hich are cau5ed basically by a condition 

such as alcoholism. drug ~roblems or emotional or mental problems, The basic 

purpose of the bill is to find an avenue by which we can get these people 

into treatment. I think all the research and surveys that have been clone show 

that these types of people having these types of problen~ are in all probabili~, 



.. 
JUOOB TRUAX (cont.) 

,unless their problem is treated, are going to be back again into the t:evolving 

door of the courts. This is a method by which these pecple can be taken out 

and placed into treatment. The way the bill operates is upon arraignment 

~ defen~t has the r.ight to file a petition, In this petition he alleges 

that he has either an alcohol probleJR or a drug or a mental or emational 

problem and that the proble11 was one of the causes of his misconduct and that 

he requesu that the pl'Oblem be treated. Upon that being filed.at;· arraignment, 

the court refers him to a treatment cente.r. · far diagnosis and. the sets out 

for an alcohol problem would be to those that are proved as treatment cent(lrs 

in the recent act here that We are under now. Dlug problems also 

treatment centeTS and the mental health center if it is a 

SENATOR FRANCIS 

Why do you insist on having all this happen at arraigrunent? 

JUDGB TRUAX 

This is a time that the person -- the sense of the bill is to give the 

defendant .,. he's the one who. is asking for it. 

SENATOR FRANCIS 

Why can't he ask for it later? 

Jl.JDGB TRUAX 

I assUIIII!t he could later if he wants to. I don't think there is anything 

here that would stop him --

SENATOR FRANCIS 

If you need the bill, then it llllSt be because you don't have the jurisdiction . 

to do it without the bill. The bill only authorizes it upon arraigmnent, 

JUOOB TRUAX 

If you want to have it other times, that is fine, I don' t have any ·- . 
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SENATOR FRANCIS 

Are you doing it now by the way? 

JUOOB TRt.tAX 

No, People going to treatment nCM are going because of the judge's 

decision, This pla.cement is upon the person who is charged befoTB 

the court and his cotmSel as a way of putting this person into treat:ment and 

that bypasses the rest of the court. 

SENATOR FRANCIS 

Isn't it a fact that sane prosecutors do this now before •• 

JUOOB TRUAX 

We have in om- county a very fine diversion program, This diversion 

progTam affects first offender felonies. It doesn't address itself to these 

people who are problem people. These a:re the people who have a problem which 

has to be treated and --

SENATOR FRANCIS 

I guess what I am asking •• let's start with the prosecutor. Does not 

the prosecutor have the discTetion as to whether or not to charge saneone? 

JUOOB T1UJAX 

No, ssy a fellow is picked up for drunk driving. The prosecutor has no -

that's already done before the prosecutor gets into the picture. 

SENATOR FRANCIS 

Alright, where there has been no charge and it is up to the prosecutor to 

charge, he has the discretion then. If he wants to condition his exercise of 

discretion upcn a person seeking treatment he can do so? 

JUDGE T:m.JAI 

That's right. 

SENATOR FRANCIS 

Now, this would give the judge also sane discretion to not go any further 

in the --



•. 

JUDGB TRUAX 

It would give the defendant disc~etion, to seek treatinent in place of 

prosecution. 

SENATOR FRANCIS 

No, this would give the judge the discretion as to whether to go along 

with the request of the defendant. 

JUDGB TRllAX 

Yes. Th.e first discretion is on the defendant. 

SENATOR FMNCIS 

Well, he has to ask to seek a remedy. 

JUOOB TRUAX 

.And then the judge refers him to a treatment center --

SENATOR PRI\NCIS 

Alright, the judge doesn't have to refer him to a treatmmt center, 

does he? 

JUDGB TRUAX 

I would assume not. .'The bi:J.l doesn't say that. The bill says he shall --

SENATOR FRANCIS 

It _says the arraigning judge, upon consideratiarl of the petition, may con· 

tinue the anaignment and refeT --

JUDGB TRUAX 

The next point of discretion is upon the treatment center as far as their 

Uiagnostic evaluation of this person to determine whether or not he has a problea 

that unless treated there is a probabili 't:f that there will be a future violation 

and then they prepare a . report baclc to the coY~t along with a treatment plan 

which is presented to the defendant. This is the secmd time the defendant 

has the right for a decision. He has to decide whether he wants to continue 

in this program and then the judge has the next decision. He has to approve 

I.Uld if it is finally approved then the charge is removed from the existing 

-4-



JUDGB TRUAX (cont.) 

criminal docket and placed into a special treatment file and then if he goes 

through the program and there is no further violation within the next two years 

'the charge is removed and dismissed. 

SENATOR <l..AR1CB 

What would this do to the judges' right to require restitution if the crime, 

for instance, was destroying property or taking money or sanething like that, 

where perhaps normally, at least under a new enactment we have here, the cou.,:t 

has a right to require restitution. What happens to that in here? 

JUOOB Tm.JAX 

I would imagine that would be sanething -- I don't know how that would 

be handled. 

SENATOR CLARKB 

It seems to me there ought to be some -

JUDGB TRUAX 

You maybe could put sanething in there for that. This is basically -

when you get the person into treatment that is the sun and substance of the 

bill. .An avenue for doing this which is a little bit more voluntary if the 

judge says either go to treatment or go to jail for 60 days. Also in this -

SENATOR FLEMING 

Section 4 says "The facility or center shall conduct at the expense of 

the person an investigation •.•. "• When a judge, under present law, 

reCOIIIIlends treatment for an individual, that cost is bared by the public, isn't 

it? 

JUDGB TRUAX 

There are a manber of different '~ays. We have a lot of people going into 

treatment for alcoholism. Sane of them have insurance policies for which that 

is paid. Some of them are able to pay their own costs of treatment. A lot of 

them Public Assistance plcks up. Also, veterans, you got persons 1n the Veterans 

~s-
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Jtn]3B TRUAX (cont.) 

treatni1nt for alcoholism for nothing. You haw a lot of different avenues 

that you can work. 

SENATOR FLEMING 

Are those same' avenues going te .. ~be open? 

JtJix3B 'l'RUAX 

Oh, yes. 

SENATOR PLOONG 

Because he or she are asking for this and if you limit it to those who 

can pay for it you are going to have problems. 

JUOOB TRUAX 

When this person is sent ~- say it is an alcohol problem •• 

SENATOR FRANCIS 

We have a proposed amendment from Senator Marsh on that right after the 

bill. It says, "NBW SBCfi<N.. Sec. 13." It says "providing funds for people 

who can't pay''. I worry mre about that section because it mandates what a 

facility has to da and I am wondering if that is a. sensible way of doing it. 

Wouldn't it be less of an invasion of the ft.m.ctions .of the facility if we 'told 

the judge what kind of information he should· request frqn the facility? 

Jt.lOOB 'I'RtTAX 

I don't get you ·

SCNATOR FRANCIS 

We are getting into a lot of subject matter in this bill. We are now 

passing laws about what facilities have to do, what these centers have to do 

in the way of providing investigations and examinations. I am not sure that 

ewrybod:y that should have received notice has received noti~Ze when we start 

getting of£ into these areas. We are passing laws about the people who are 

operating those facilities. 

. I 



The amendment I have to make comes fran those who operate one . of the 

facl.li ties and is a suggestion they have. I would like to call your attention 

to the fact that as far as •• this bill will probably be used largely in 

drunk driving cases where we get the person,. using this bill, so he can go 

into treatment for alcohol problems. When the person goes tmder this, this 

holds baclc the suspension of a driver's license. It does send the infomation 

to rMV' so they can have it entered. on his driving record and this is pretty much 

in conformity with the suggestions of the Department of Transportation on th;s 

type of method for using treatment where you lcnow the person is an alcoholic 

and he needs treatment rather than. jail time or something like that. 

Are there any more questions. 

SENATOR MA'ltSH 

You will probably want to hear other witnesses but 1 was going to ask about 

a couple of those specific things about amendnents • 

SENATOR FRANCIS 

Why don't we get into that JlOW', we have an overview of the bill and now 

we can find out how the amendments fit in. 

JU00B TRUAX 

I have these 2 amendments on page 3, I can give them to the clerk. 

SENATOR MARSH 

Could you read them again to us slowly please. 

JUOOB TRUAX 

On. page 3, line 2, .a£ter-!.!plan11 and before "the" insert "or shall have 

been discharged frm treatment". On line io, the same page, after "plan" 

and before "or" insert "if acceptable to the treatment facility". 

SENATOR FRANCIS 

At that point, on line 2 yru haven't said Wrongfully discharged or you 

haven't said discharged for failure to be able to carry it out prope-rly, so I 

-7-



SENATOR FIWCIS (cont.) 

would ta.lce it that would include a person who had COJI1'leted the treatment 

successfully and yet later in that same sentence you say that they '!:shall 

inunediately report such breach to the court". 

JUDGB TRUAX 

This is asked by the treatment center which felt that they should have 

a right, say if a penon is acting up terribly; just destroying the treatment 

program --

SENATOR FRANCIS 

I see. You are talking about a. person who is discharged because they are 

not --

JUOOB TRUAX 

That's Tight. 

SENATOR FRANCIS 

.Alright, we will have to reword that amendment proposal. 

SENATOR MARSH 

Judge Truax reconmended the substitution of the word "treatment" wherever 

the word "diversion"is. I went through the bill and on page 2, line 20, if we 

substitute the word "treatment" there, it will read then"· .filed in a 

special court ( CtliveeieJl'}) treatment file." 

JUlXlB TRUAX 

I think that is alright because that is basically what this is. I think 

we had better call it what it is rather than some other word because I think if 

you use the same word throughout you are better off. So people will lmow just 

exactly what it means. 

SENATOR MARSH 

In Section 4, the Cllatnnan ·is concerned about the fact of us ordering a 

fncili ty or center to do certain things. As far as you are concerned, would it 

Jostroy the intent if it said something like this "the arraigning judge shall 
' 
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~'ENATOR MANSH (cont.) 

require the petitioner to obtain an investigation ai"ld examii"liition to detennina ••• " 

J1Jl)(E TRLIAX 

No, that woold be alright. As long as we have those conditions below that 

because those are basically what we are· seeking to find out, .Anything you can do 

to improve the bill will be apprelciated. 

RICHArul LBB ~ Director, District Probation Court, Vancouver 

There are a couple of points I wanted to niake on why I think the probation 

officer certainly 

and also it has been discussed in out State .Association of Probation Officers. 

I think one of the areas is that we see so much in the evolution of a person 

caning into the system. with a drinking problem is the fact that they get a 

ccuple of OO's under their belt until the)l"·reaily get :serious ab~t doing 

sanething about it and by that time their license situation is in a very 

precarirus position ~- they lose their license and with that we see them lose 

the ability of getting to work and back legally and, as a cansequen~, they often 

end up with further legal problems due to driVing while suspended so we frequently 

have people who are doing very well on their sobriety -- they live out in Yacolt, 

Washington, or saneplace like that and they work in Camas or saneplace and are 

in real bad trouble because they are getting this driving while suspended fran 

tiDB to time. I think this is one area that this bill could really impact on. 

The person would be allowed to get treatment and yet not have a conviction which 

puts their license in jeopardy, 

'lbe second thing is that Judge Truax has mentioned that we have. a diversion 

. program in Clark County and have had one for about the last year through our 

Prosecutor's office and it has proven out very successful and I think the basic 

reason why is because it allows treatment to becane a first alternative rather than 

a last one. I think the experience we have had in the correctioru; field is that 
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RIO:IARD LBB (cont.) 

when people have this motive of getting t~eatment, of avoiding a conviction, 

rather than after the damage of a conviction is done, 'it seems like their 

attitude in treatment, just the fact that their interest is really ~ .. 

they can see the interest for them much roont than after a conviction is done, 

really adds to their success in the treatment end of it. 

One las~ point and that is that I m also an ex-poli~ officer and I can 

see where sana of the law enforcement people would cane from on first eXSIIination 

of this bill. They would say, 1'well, this is another bill that is going to allow 

people to slip out of having to face the responsibility of their actions. Here is 

a gto/ driving out there in a dnnken coodition and now he is not going to be 

convicted and what a lousy thing that is.11 One o:f .the things that might be 

considered is the fact that when a person does go through treatment, generally, 

if they are paying for it out of their mm pocket, it is a much more costly · 

process to them for instance, on a typical twi which generally will cost the 

person in fines of about $360, a great deal more in increased insurance cost, 

but generally the fines are around $300. Our local treatment programs that they 

would be referred to in our camll.Ulity run anywhere fran $625 to about $1,600 for 

that treatment.· The time involved is a great deal different. The average 00 

offender or misdemeanor offender does not spend 21 days in jail, or does not 

spend 28 days in jail. They do spend that amount of time in treatJnent. I think 

that is ~ortant to know. 

The last area, I think, is the e100tional camnitment they have to make. It 

is easier for a porson to sit in jail and feel sorry for himself with a lot of 

other losers who are sitting in there feeling sorry for themselves than it is 

to get into a treatment program. To get into sane group sessions and individual 

counseling sessions which really have the main thrust of making the person face 

their responsibility. for their actions. That is the first step toward recovery 
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RICliARD Lmi (cant.) 

that any treatment program is about -- helpL,g that person face that respon

sibility. The .camrl.tment all along the line: financial; emotional; and 

certainly the time, is much greater under this bill than if we just treat the 

person in the traditi-onal way •. 

I think it is a good bill and I hope that it wilL:. be supported. I would 

like to make one suggestion and that is that in the bill rega~ your 

c011111ents Senator (Clarke) about restitution, you will notice that in section 

6 it says "If the report recanmends treatment, the court shall exSll)ine the 

treatment plan." I was wondering, while you were making your carrnents, why 

the court couldn't have input into that treatment plan also and include 

restitution when necessary. 

I feel that this bill allows a person to help themselves. It allows them 

to take their money and their time and: their emotional resources and spend it to 

the benefit of themselves and to their family and, in the ccmsequence, to all of 

us. 

P.AUL CLAUSEN, Grant County Prosecuting Attorney 

I am against this bill. I am not particularly against the theory, the 

idea of treatment of OO's or people with alcohol problems. MY pr.imary objection. 

is I think that the bill is possibly canstitutionaly wrong in that it gives the 

judge· discretionary powers with regards to who shall be prosecuted. You have the 

judge wearing the same hat, the same as the prosecutor, the same as the judge 

and I think this is wrong. Prom my studies and research on diversionary 

programs, and this is really what it is regardless of what you call it, that the 

success of the programs are dependent to a large extent an the prosecuting 

attorney's office. Screening the cases as to which one should be put on and, of 

course • detenninmg what the facts are as .far as the crime, and then saying 

what the problems may be with regards to the subject of prosecution. What is 

going to happen to the caso if the person is put on a diversionary program, and 
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.. PAUL CLAUSEN (cont.) 

say he falls off the ladder Z:5 !1¥lnths aftel.'Wards. Is it the same? 15 ~the case 

finished? Por all praet:ica.l purposes there ma'l not even be a case. I th...ink 

that the success of any diversionary program should be dependent upon inwlving 

the prosecuting attol'l18}'. 1 would have no objection if aey diversionaty has to 

have the app~ of the court but,fran the way this bi~l is WTitten, ~e prosecuting 

attorney may never even show up in coort and it is all handled without any input 

at all £rOD the prosecuting attorney's office. 

My next objection ·

SENATOR FRANCIS 

Wait a minute. I have a little trouble grasping that last idea. In 

Section 3 it says "The arraigning judge upon cansideration of the petition may' 

contitwe the arraignment. , • "; Now, I see nothing in there that would lead 

me to believe that the prosecutor and the defense counsel haven 1 t argued that 

thing pretty thoroughly b~fore the judge reach~s his conclusion. 

PAUL CLAlJSBN 

There is nothing in there that says that the judge has to consider any 

position o~ anything from the prosecuting .attorney's of~ice. 

SENATOR FR.6NCIS 

Why would you need it written down? Isn't it obvious, tml.ess it's forbidden 

to argue it they are going to·listen. 

PAUL CLAt1SBN 

Are they? Why shouldn't it, for a practical matter, be handled by the 

people who are in charge of prosecuting the case? 

SENATOR. PRIWCIS 

That is a different thing. I am asking you how you can juktify your 

statement that he is not going to listen to the prosecutor? 

PAUL a..AUSEN 

He is not going to but I saiu there is nothing in there to require it. There 

is nothing to require any input or any consideration to it. 
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SENATOR MARSH 

If on line 16, after "petition" you i.i1Serted b'le follow:ing 11and after 

listening to arguments of the prosecutor's office and counsel for the 

petitione~' would that satisfy you? 

SENATOR FRANCIS 

Well, it wouldn't sayisfy me, I will tell you that. I can't see writing 

sauething like that in every paragraph that we are going to write. It is 

obvious that you listen to the argunents of counsel and I think it is rediculous 

to state that you have to put it down in writing every time what a judge 

obviously does. I juSt think it is ridiculous to even suggest that. 

PAUL CLAUSEN 

Well, it is my experience with judges in ·some •of •thes.e. cases that 

the prosecuting attorney might as well not even appear. 

SENATOR FRANCIS 

Well, I certainly hope you go out and let the voters lmow that the next 

time. 

PAUL CLAUSBN 

My second objection seems to be taken care of. The original act provides 

that the defendant has to agree to pay the costs. Whoever drafted this, I think . 
that is highly unfair that any person who is going to be allowed should be able . . 
to take advantage of whatever the law allows rather than require him to be able 

to foot the bill. I think this is entirely a violation of due process. I guess 

that has been sort o£ taken care of in the form of amendment. Then, of course, is 

the questiCII o£ supervision of this person after he has gone through the treatment 

program. N<M, the treatm~t program lasts for how long? Some six weeks, maybe 

seve·ral months. The diversionary program as put in there lasts for two years, 

'There is nothing, it appears, of who is going to keep track of them after they 

get out of the treatment center. It does sa.y that the tenns· of condition of a 
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.PAUL a.Al5EN (cont.) 

defendant' s treatment plan, and I think it should be more specific. Then it 

goes. back to the judge, the judge decides what to do, and again there is no 

rules of procedure or how the prosecuting attorney is going to be brought into 

the situation or how A-

SENATOR FRANCIS 

That is a good point. How do you go about doing it now where it is the 
I 

prosecutor who exercises that discretion? 

PAUL CLA\:JSEN 

We do' not ha.ve a diversionary program set up in my county because we 

do not have the funds to op'erate a probation department which I think is 

necessary to keep track of these people, or even to screen them before they 

are put into the diversionaTY program. 

SENATOR. FIWCIS 

Couldn't you1 for example, a guy .comes in and you finally work out an 

agreement with him or his attorney that you are going to let him see a 

psychiatrist for six roonths and you are going. to hold the thing in your desk 

dr!M'er during that period and you want a monthly letter from him or a roonthly 

letter frc:m his psychiatrist dufing that six months. You have got central and 

you dOn't need a probation department for that. He is reporting directly to you 

as prosecutor. . ' 

PAUL Cl.AUSEN 

I have done that in cases of mental illness type situations and so far 

as I know we have had several programs work out that way. But the program is 

strictly on the basis of a ccmtinui111 treatment to a psychiatrist. 

SENATOR FJWfCIS 

.And continuing contact so you can make sure that they are doing it. And, 

that is really what you are saying we need ~ere is some means of assuring that 

the judge or whoever it is who is exercising this disC'retion knows what is going 

on. 
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. PA.UL CLAUSEN 

I think that provision should be mnde fo't" every cotmty to he able to 

do this or sana financial situatim set up ··so that thi5r.con: he done because 

one of the problems I can see in this thing is maybe there should be limited 

to· I1r'II cases. I can see where if this thing passes, evety, I can't 

remember, either first or secCild offense, is going to be a 00 Ca.se and every 

defense counsel is going to say "go in there and ask for diversion fran the 

court". And, really, I think that if something like th~t should hapn that 

every county should be set .up to do it and I think that the Legislature should 

put some guidelines that everybody should be anti tled to do this. These DWI 

cases are quite involved. You have one judge in one camty throughout the 

state sa:y "I really believe in the treatment" and you get another judge 

saneplace else that thinks ''No sir, this isn't worth a darn" and you really 

don't get equal treatment and that is one of the things that we hear about 

the criminal law, that people are treated differently in other persons and are 

given different sentences. 

SENATOR FRANCIS 

This is one thing that struck me about the part where it has to be done 

at arraignment. It strBclc me two ways: (l) That it is a trap to the unweary 

for those who are either without an attorney or get an attorney that they used 

in the business or something else and (2) ·on the. other end of it, the·p~ofessd:onal 

criminal defense attorney is going to be pushing for this every single case and 

there you are. 

PNJL a.AI..5EN 

I really think \'ie should have a program and everybody is entitled to it and 

more or less directing that if they think they can be treated, put them on it. 

Put them on it rather than leaving too ·much discretion to the court. If we are 

t"rying to get the ilVI's off, maybe that is one o£ the ways of doing it, requiring 

them to go to take treatment. You can't reqtdre it with rliscreti.on, but JM.ke it 

available to everybody. 
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Mr. <llainnan, do you think the word 11may11 on page 1, line 16, should . . 
be "shall"? 

SENATOR FRftNCIS 

No. I was thinking that,well I am not sure what the solution woUld be, 

It seems to me that that ought to be available at any point and not just at 

the arraignment level. Let's just keep listening. Maybe it's fine the way it is. 

PAUL a..AlJSEN 

· I think really this is a UHI bill. for 100st practical situations. I can't . 
perceive of many cases where it is going to come up othexwi~e and I think I would 

suggest that the bill be limited strictly to J:'l'NI and give everybody ·an opportunity . 
to take advantage of it and maybe it might have a better effect ~ people. 

I really think that the prosecuting attorney or sanebody who is going to be 

gtm1 shoeing the prosecution of this thing. when the guy falls off the ladder or 

sanething, should have some input into this situation to keep track of it. I think 

that if it is a matter of discretion of the prosecution it probably belongs in the 

office of .the prosecuting attorney and not with the judge wear:ing both hats. 

DAVB BOBRNBR - King County Prosecuting Attorney's Office 

(end of tape) ••• diversion programs exist both at the precharging.·le'vel 

and after charging. 

S~R FRANCIS 

Are you getting at the same thing that Pa~ was, that only in 00 cases is 

the deferred sentence really not· sufficient to solve the prohlem and therefore we 

might need this for Il'll? 

DA.VB oo:mnm. 
I think :the• deferro~ .senteace :.solves• ~p:roblem in all cases. If the problem 

is that dnmk drivers shouldn't have their license taken awa:y fr011l them then I 

suggest that thltt be done directly. if the 

problem is the insurance premilms at·e too high their insurance should not go up, 
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DAVE BOBRNER (cont.) 

insurance companies should not consider the fact that people have driven while 

in.twdcated, then I think the bill should be addressed to t.l!at point. My concern 

here is th.at the bill atte111>ts to do by indirection what ~arently there is no 

willingness to do directly. 

SENATOR FRANCIS 

It may be that if we -- I tmderstand. what yru are saying and I follow that 

reasoning all the way through -- but on the other hand i£ you have this big stick 

out here that we now have of saying "no matter what happens, if you are convicted 

you lose yrur license~' that certainly is a pretty good motivating. factor for the 

person who has the opportun.i ty to not go through. the trial, knowing that if he 

goes through trial he is going to lose his license, that 1s a pretty good motivating 

factor to work pretty hard on the treatment program, 

That person can do the same thing without this l?ill. My point is the bill IiiilSt -· 

the only thing I can see that the bill does, the only authority the bill grants that 

isn1t existing presently, is to do this over the objection of the prosecuting attorney. 

We can have Ron Hendry -- in Pierce County they have a program that involves 

stipulating continuance with treatment. There are a nunber of programs around 

the state. I think the intent here is to, in effect, give the judicial branch 

the power to detel'llline who should be tried and who should not be tried. I am· not 

saying the prosecutor should have all the role but the executive branch, the wq 

the syst.em works, decides who is prosecuted and who is not. This is an attempt 

to exclude that. As I said before, all of the things that can be done under the 

present law with the va.ri.oos diversion progrlllll!l around the state is contradictory 

to other legislation dealing with I.JWI and the habitual traffic offender law. Under 

this bill, no one will be convicted of anything. With regard to the non-DWI, we 

can mention lots of things that are gross misdemeanors that are covered 

by this bill. The bill includes mental health. r suppose tmdeT sane definitions 

everyone who stea.ls bus a 'problem and thus is entitled to treatment. I question 
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mVB BOB~ (cont.) 

that is the public policy statement 

DAVB GEHRl' 

I understand what you are saying about it being possible to do a lot of 

these things that are done in this bill without a change in the 1~. It'·s 

been a while since I have been in to talk to your office but I have tried a 

couple of times to talk to your people • particularly . your office because 

that is what I am experienced with, about similar types of programs and got 

nowhete. 

DAVB BOBRNBR 

. We don't have diveTsion progrBliiS and do not believe in them and I w~d 

be happy to discuss it with you but others may differ fraa that. I think 

if the matter is serious enough to warTant criminal prosecution it is serious 

enough to warrant a determination of that prosecution. I don' t believe in using 

criminal charges as a club to coerce people into tTeatment. 

SENATOR FRANCIS 

That makes a very good statement fol' why we might need this bill. 

DAVB B<JmNBR 

I£ you want to exclude the executive branch, yes. 

SJ3NATOR FRANCIS 

Or if we want to ovel' ride the discretion of a particularly obstinate 

prosecutor. 

SBNA'J'OR MARSH 

Mr. Olaiman, obviously there is a split among prosecuting attorneys 

because our pTosecuting attorney endoTses the bill. I am wondering, if you (Boemer) 

were to work with Judge Truax who is here today and one of our deputy pl'osecutors • 

Jim Sellars, do you think it is possible that you and Paul could maybe work out 

some of these concerns ol' do you think you are just totally opposed to the bill 
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SENA'l'OR MARSH (cont.) 

and it wouldn't do you any good? 

DAVE B<EIU-mR 

No. 'There are a number of problems that could be solved and I think 

the bill could be• a much better bill if you gave the prosecuting attol118Y 

a role and provide for -- there are a nunber of practical problems on proof. 

This doesn't give the prosecutor a voice if he can't prove the case a year 

fran now. The remedy here is to go ahead and reprosecute but that is iq)ossible 

until deal with those kinds of things • But 1Irf real question is 

I ·don't lmCM if it is necessal'Y to accomplish the purposes that all of us 

and there is a role for trea'bnent I thinlc can be accanplished 

rather than that 

SENATOR FRANCIS 

The problem of proof 'is an important one which is usually solved by a 

contractual a:rrangement if the prosecutor --, 

Dt\VBBOEP.NBR 

There is no reqW.iement here that the defendant in any way indicate guilt 

or responsibility for the act, 

SENATOR MARSH 

But if he goes through treatment andlis problem is solved and he makes 

restitution, hasn't society been served? 

DAVB OOBRNBR. 

Yes, if it always worked we would have no objections but it doesn't always 

work. The problem is ·the remedy proposed in the bill is reprosecution, Reprose

cution a year or 18 months later may be quite a different thing than prosecution 

now. Witnesses have forgotten, a whole variety of problems. 

S~J'OR FRANCIS 

We will certainly want to deal with those specifics and we may want to -

we may end up on yoor side philosophjcly ~- at least we want to get it all out 
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.S:aNATOR FRA\NCIS (cont.) 

in front of us now. 

DAVB KIRK - Department of Motor Vehicles 

I would like to briefly cam~ent there is no question but that the 

intent of the bill is certainly merl torious, My conments, however, will be 

a little oore of a technical nature fran the point of view of IM\1', I 

would suggest a couple of minor changes -- i£ this goes they are going to be 

important. 

On page 3, line 15, after "an'' and before "offense" insert "subsequent'', 

Lots of times the chronology of these events does not always fall into place. 

A person might be convicted of an offense which actually was committed prior 

to the one which got the person into the diversion program. It is a technicality 

but it is kind of important. 

In the sectiOn just above that, it speaks to the removal of a person from 

the diversion program if he 'falls off" so to speak. There is no provision for 

notifying our ~artment that we ought to remove the entry. There ought to be 

a way to clean up the record, .Again, it might be sort of understood but it 

might be kind of good to have it in there too. 

One eventuality that might occur freq~tly is the situation that we very, 

very often see in driver's records where a persm is going through sane kind of a 

traumatic period in his life and he is charged "bang, bang, bang" with two or three 

JliJI 's. Sane of them could be in different courts. Y.ou might have 2 of these 

diversion programs going on at the same time, neither court being aware of the 

other one. There ought to be sene way to deal with that. This , of course, 

assUMS I think that the putpose of putting this on the person's record is that 

the court is going to get a copy .of the record so that they can find out what is 

going on but again that might be a pretty broad assunption that you can't always 

tmderstand, or anticipate. The other thing I would suggest is that if (this is 

merely a recorrmendatian) it is the point where the bill is beini( considered £or 

possible amendment or redoing, it might be a good idea to involve the Department 
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. : .OA.VB KIRK. (Cant.) 

of Social and Health Services. I think we all agree that alcoholism is a very 

serious problem and we all have ideas of ways to go about it. In fact, t.n..at is 

what is happening and in our work with the treatment facilities around the state 

and D5HS we become aware that everybody has their own program and there are many, 

many kinds and the problem is that we are all sort of going off in different 

directions and I really think that involving mHS would help get a unifonn 

system that would operate effectively statewide rather than all these little 

center's programs. 

LOIS PARI<BR • Executive Director, Thurston-Mason Alcoholism Recovety Council 

I am in agreement with the Council about this bill. One thing I do want to 

coment on-- The Department of Social and Health Services is involved to a certain 

degree already, inasmuch as the cOIIIIRll'l.ity alcoholism centers, which every county 

in the state l believe does contain, are approved centers and they would be the 

people who did write the treatment program for the person involved in the DWI 

and the Department of Social and Health Services does have a tracking system 

whereby they can keep track of who is there and who is in what treatment program. 

So, DSHS has already been involved. 

As far as the matter of supervision is concerned, in the commtm.i ty 

·alcoholism centers which fall tm.der my jurisdiction, we do provide supervision 

at the present time and do provide information to the courts relating to the 

progress, or if the person is not making progTess, of each individual. It is 

not lDlUSual for us, even though we do have a certain amomt of carpassion and 

certainly expertise in this matter of alcoholism, it is also not t.musual for us 

to sanetimes pick up the phone ond call the probation department and suggest that 

this perscn' s probation be revoked because they are not folladng through. 

We do, in fact, provide written follow up to our courts regarding the pt'ogress 

of each client. 

JIM SBLLARS - Deputy Prosecuting Attorney, Clal'k Cmm.ty 

Jim CSrty wanted to be heTe toc:lny but he Wll..'l unavoidably detained I:Uld sent 

me i.nstcad. 
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1 ·JIM SELLARS (cont.) 

We have a principal objection to the use of the word "diversion". We 

have a diversion program 'mich, to us, means that the entire criminal justice 

system is diverted and we are•·:afnid that some kind of confusion might arise 

with the word "diversion" in this bill since the persons handled via the 

procedure set up in this bill " • 

SmATOR FRANCIS 

Other than that you support the bill 1 

JIM SElLARS 

That is my Wlderstanding, 

SENATOR MMSH 

I have a letter from Jim Clarty dated February 25, 1975, did you take 

a look at that Jim7 

JIM SBLLAPS 

I am aware of that. 

GBORGB \'tOLFB - Director, Clark County Council on .Al-coholism 

We sdmply want to go on record as concurring with the basic tenants of 

this bill. We feel that there is no jeopardy to any the defendants. Ia many 

cases as it is now the defendant coming in front of the court at arraigruoont 

time dcesn't get to see the prosecutor anyway because he pleads guilty. This 

would give us the basic tool to deal with his driver's license situation on 

behalf of his illness rather than a person who is basically a criminal at heart. 

SENATOR FRANCIS 

'lbnt concludes the list of peqJle we had to testify on that bill. I appreciate 

your help very much. 

-2Z-
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WASHINGTON LAWS, 1!175 1st Ex. SC!I& Cll.l4S 

prosecution shall upon notice of coawlctlon in another court remove the defend· 
nnt's docket from tho deferred prosecution file and require the dcfendunl to imler 
a plea to the original charge. . , , 

NEW SECTION. Sec. II. Dcla~ in brlnGins a cnsc to trial cl\\llled by a deferr
dant rcqueatins deferred prosecution M provided for in thia chapter shllll not be 
grounds for di11mwal. 

NBW SECTION. See. tl, Two years from the date of tha court'• approval of 
deferred proaeculion for on individual defendant. those docket~ that ranlain in the 
special court deferred pro~cution nte rclatina to such defendant 11hall be dis
missed and tho records removed. . 

NI!W SECTION. Sec. 13. Fund4 shall be appropriated from the ftnes and for
. felturea or the court to provide investigation, examinaUon, 1·eport and tr~almellt 
plan for any indige1\t person who II u~able to pay the cost or any J?rogram of 
treatment. 

NI!W SEcriON. Sec. 14. Sections 1 through 13 of this act shall constitute a 
pew chapter in Title \0 RCW. 

Passed the Senate June 8, 1975 . 
Passed the House June 7, 197S • 
Approved by tbo Oovernor June 26, 197S •. 
Filed in Office ot Secretary of State Juno 27, 197S. 

CHAPTER. 245 
(Bn&ra~IICd Senate Bill No. 26101 

ALCOHOLIC BBVE.RAOB CONTRO'L---
lNTBRSTATB PASSENOBll CARIUBI\S 

AN ACf R.olatln&to ll~uor tk:eDacaand laxea; amendinJIIICllon 2, ·chapter 13. Law. or 1970'ea. 1011. 
•• amended by allllion 2, chapter 201, LaWI oll971 ex. sea. and RCW 66.24.420; adding a oow 
,cellon lo cbapler 66.24 RCW; and rcpcaUna 111CIIan 23L added \0 chapter 62, Laws ot 1933 ex. 
1!11- by section I, ehaptor 217, UWI or 1937 lind JlCW 6CI.l4.3110. 

Be it enacted by the LCgisl~turo of the State of Washington: 

· Section t. Section 2,.chapter 13, Laws of 1970 ex. scss. ai amended by section 
2, ~hapter 208, L.awa or 1971 ex. scsa. and RCW 66.24.420 are each amended to 
r~,.~ u followa: ' · 

(I) The chw H license shall be issued in accordance with the following sched-
ule of annual fees: · · · 

(a) The. annual fee for &oid license, if issued to a club, whether inside or out
side of incorpoa·atcd cities and towns, shall be three hundred thirty dollars. 

(b) The annual fee for said license, if issued to any other class H licensee in 
incorporated cities and towns, shntl be· graduated according lo tho population 
thereof aa follows: 

lncorpornted cities and towns of less than 10,000 populatioal; fee $550.00> 
Incorporated cities and town11 of 10.000 and leu than 100,000 population; f"e 

$82$.00; . 
lncorpornled ~itics and lawns of 100,000 tlOilltlAlion and over; fee $1,100.00. 

17771 
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