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' 'A. ISSUES PRESENTED
L. Constitutional violations -re'quire re\tersal unless the State proves
beyond a reasonable doubt that the error did not contribute- to the verdict
obtarned Nonconst1tut1ona1 errors on the other hand result 1n reversal
- only Where the defendant proves preJudrce In th1s case the State violated
. _‘ 'Mr Olsor’ s constttutronal right to due process by .statrng in ¢losing
" argument that the j jury was requlred to convrct unless 1t could prov1de a‘ -
'reason for acqurttal Must the State bear the burden of provrng beyond a
5reasonable doubt that 1ts due process Vrolatron d1d not contrrbute to the L
';_ ) verdrct obtarned? g | ‘ '
- 2 A tr1a1 court should grant a motron to sever defendants 1f
e ‘necessary to achreve a farr determrnatron of the gurlt or 1nnocence ofa - o
; defendant Where a defendant demonstrates that the preJudrce mﬂlcted by
' .'a Jomt tr1a1 outwe1ghs concerns of JudrClal econorny, severance is - ‘1 |
. -;approprlate Specrﬁc prejudrce may be demonstrated by showrng
':; | antagonrstrc defenses conﬂrctrng to the pomt of berng 1rreconcrlable and
. mutually excluswc Where Mr: Olson ] defense was that the prosecutmn )
“got the wrong guy” and he was not 1nvolved at all but his co—defendant’
defense was that both he and M. Olson cormmtted the acts in question

. Wrth the vrctrr_n S consent, drd the trial court abu_s__e its drscre_non in denying




' rrmltiple motions to sever det’endants, reciuiring :reversal and remand fora
~ new trial?! . | |
.- B. STATEMENT OF THE CASE
: Petltloner Aaron Olson and co defendant Anthony Emery were
charged with mu1t1ple crimes for an mcrdent that occurred on February 217,
) '2006 CP 72 73, 252 94. They were trred together notwrthstand;tng Mr,
' 'Olson S repeated mot1ons to sever defendants ,1/6/09 RP 58 1/8/09 RP

o ‘f’i..84 1/15/09 RP 621-23 1/20/09 RP 780 81

Durmg closmg argument the prosecutor told the Jury that its _]Ob
: 'Was to “speak the truth ? and that the truth was Mr Olson was gurlty The
o prosecutor also admonlshed the JUIOI‘S that m order to acqurt the S
L defendants they had to say, “I doubt the defendant 1s gurlty and my reason
o 1s '_ : L 1/21/09 RP 830- 32 CP 246 The prosecutor told the _]UI'()I’S
E they had to “ﬁll in the blank with a reason” 1f they found the defendants
: not gu1lty 1/21/09 RP 830- 32 CP 246 The prosecutor purported to be
‘:, " explamlng the court’s 1nstruet10n on the burden of proof
' 'What isa reasonable doubt? J ury Instructmn Number 3
* defines it. . .. What it means is, in order for you to find the -
3 defendant not gurlty, you have to ask yourselves or yow’d
have to say, quote, I doubt the defendant is guilty, and my

reason is blank. A doubt for whlch a reason. exists. If you
think that you. have a doubt you must ﬁll inthe blank. =

. 1For this issue, Mr. Olson relies on his argument in the petition for review.




' 1/21/09 RP 829 30 While saying the above to the j jury, the prosecutor '

presented the followmg PovverPomt shde

WHAT IT SAYS
A doUbt for'which a reasovn exist‘s

ln order to ﬁnd the defendant not gunty you
have to say o ,

B “I doubt the defendant |s gunty, and my
reasonls i

And you have to f||l |n the blank

; : CP 246 see also Appendlx A (full-srze shde)
Mr Olson and h1$ co-defendant were conv1cted on a11 counts 4s |

- charged CP 339 On appeal Mr Olson argued 1nter aha, that the

- prosecutor commrtted ﬂagrant mlsconduct in closmg argument when he -

o told the Jury 1t had to start w1th a presumptlon of gurlt and could not acqurt

. . unless it ﬁlled in the blank w1th a reason The Court of Appeals agreed

that the prosecutor comm1tted ﬂagrant mtsconduct but afﬁrmed on the

~ basis that Mr Olson d1d_ not prove prejodrce‘.'"‘ . B




© C. ARGUMENT

. The constitutional harmless error standard must be
apphed where prosecutors invert the presumption of
- innocence and tell juries they cannot acqult unless they
prov1de a reason for domg so.

1 The Court of Am)eals has Dronerlv held that P1erce Countv s

" ~svstemaa‘uc use ofa ﬁll~1n~the-b1ank closmg ar,qument constltutes ﬂagrant

and 1ll~1ntent10ned m1sconduct Every prosecutor isa quasr-JudlclaI

, "ofﬁcer, charged Wlth the duty of ensurmg that an accused rece1ves a fa1r

tnal State V. Mondavr 171 W, 2d 667 676 257 P 3d 551 (2011) Itis |
jmtsoonduct for a prosecutor to suggest a Shlft m the burden of proof

| dunng a cr1mma1 trlal Statev Cleveland 58 Wn App. 63 648 794 .

' :AP 2d 547 (1990) (holdmg prosecutor comm1tted mlsconduct by statmg

: defense attorney “would not have overlooked any opportumty to present

L adm1s51b1e helpful ev1dence”) “The prlnclple that there 1s a presumpuon'

R of 1nnocence m favor of the accused 1s the undoubted law ax10mat1c and

'elementary, and 1ts enforcement hes at the foundauon of the o

admlmstrauon of our crlmlnal law ? Cofﬁn v Umted States, 156 U S

432 453 15 S. Ct 394 (1895) To overcome tlus presumptlon the State
-must prove every element of the charged offense beyond a reasonable
‘doubt Inre Wmshlp_ 397 U S. 358 364 90 S. Ct 1068 25 L.Ed.2d 368

ff,(1970)




_The Pierce County Prosécutor’s Office violated this fundamental
‘principle of due process as a matter of course, making the fill-in-the-blank
- argument in many criminal trials over a long period of time. See State v.

Anderson, 153 Wn. App 417 220 P.3d 1273 (2009), review denied 245

P34 226 (2010), State v. Venegas, 155 Wn App 507,228 P.3d 813 -

(2010), review demed 245 P.3d 226 tate v.J olmso 158 Wn. App 677,

§ 243 P 3d 936 (2010), rev1ew demed 249 P 3d 1029 (2011), State V.

ery, 161 Wn App 172 253P3d413 (2011), review granted253P3d

R '413 Statev Evans 163 Wn App 635 260 P 3d 934 (2011), Statev

Sakelhs, Wn App.__;_ P3d | WL4790918 (No 37588-5-11 -

- ﬁled 10/4/1 1), State v. Walker, Wnt App o P 3d (No
B 39420 1 II filed 11/8/ 1 1), The Court of Appeals has correctly held that |
L -the argument is unproper, and that the error may be ralsed for the ﬁrst

) _tlme on appeal because the mlsconduct 1s ﬂagrant and 111-1ntent10ned E_g

" _ Venega 155 Wn App. at 504:25; Johnson, 158 Wn App at 684-862
| Telhng the Jury that m order to acqu1t 1t must “ﬁll 1n the blanl '
o _ 'W1th a reason ) constitutes a ﬂagrant v101at10n of due process ' |
.4 E The jury need not engage in any such thought process By
" implying that the jury had to find a reason in order to find the

defendant not guilty, the prosecutor made it seem as though the
Jjury had to ﬁnd the defendant gullty unless it could come up w1th a

"2 Because the argument violates due process the exror may also be raised for the
ﬁrst time on appeal under RAP 2, 5(a)(3) State Moreno, 132 Wn. App 663, 672 n.26,
E 132 P. 3d 1137 (2006)




. teason not to. Because we begin with a presump'tion of innocence,
this 1mp11eat10n that the. jury had an 1n1t1a1 affirmative duty to
‘ conv1ct was improper. o |
Venegas, 155 Wn. App. at 524,, The fill-in-the-blank argument “subverted
the presumptxon of 1nnocence?’ and shlfted the burden of proof by .

mlmplymg “that the defendant bore the burden of provrdmg a reason for the

" Jury not to eonv1ct hnn ” Johnson, 158 Wn App at 684 “Washmgton

.-has long reco gmzed the m order to ﬁnd the defendant not gu11ty
' K argument as ﬂagrant and 111~1ntent1oned ? Anderson 153 Wn App at 433
: l (Qumn—Bnntnall J concurrlng in the result) . G
: g .. 2. Becauge the prosecutor s argument created a presumpnon of -
: g‘ u11t and sh1fted the bu:rden of proof, the constttutmnal harmless errot’
tandard ap_phes Where a prosecutor eomrmts mlsconduct but does not
_ vrolate the defendant’s const1tut10na1 rtghts, the defendant bears the

| L burden of provmg a substant1a1 11kehhood that the mlsconduct affeeted the

L Jury s verd1ct See é. ,q State N F1sher 165 Wn 2d 727 747 202 P 3d

E g 937 (2009) (defendant bore burden of provmg preJudlee where prosecutor

"comrmtted mlsconduot by v1olat1ng ev1dent1ary rulmg) State v. Jones, 144

Wn App 284 300 183 P. 3d 307 (2008) ). (defendant bore burden of
provmg prej ud1ce where prosecutor comrmtted m1sconduct by bolstering
o thness s cred1b111ty and argumg facts not in ev1dence), State v.

o Echevarna, 71 Wn App 595 598 99 860 P. 2d 420 (1993) (defendant _




~ bore burden of proving prejudice where nroseeutor committed misconduct
. by inflaming jury’s passions). '
" "But where a proseeutor'violates a defendant’s constitutional rights,

: ,the State bears the burden of provmg beyond a reasonable doubt the

) ' ,' -m1sconduct d1d not oontrlbute to the verdlct obtamed See, e.g.. Chapman

A Cahforma 386 U S 18 24 87 S Ct 824 17 L Ed 2d 705 (1967) (State
o ,bore bu:rden of provmg harmlesSness beyond a reasonable doubt Where

" prosecutor commented on defendants exerc1se of const1tut1onal nght to

- sﬂence), onday 171 Wn 2d at 680 (State bore burden of provmg

. ,harmlessness beyond a reasonable doubt where prosecutor engaged in

ra01al stereotypmg 1n v1olat1on of const1tut1onal rlght to 1mpart1a1 Jury),

State V. Moreno 132 Wn App 663 671—72 132 P 3d 1137 (2006) (State |
A- bore burden of provmg halmlessness beyond a reasonable doubt where '
4"7 :proseo‘utor commented on defendant’s exer01se of hlS constltutlonal right
_Vto proceed pro se) | R | |
t The const1tut1onal harmless error' standard apphes to ‘this cese. |
xbeoause the prosecutor v1olated a core const1tut10nal rxght The Fourteenth '
' Amendment guarantees the twiti nghts to presumptlon of innocence and

| proof beyond areasonable doubt U. S Const amend XIV; Coolv

AUmted States, 409 U.S. 100, 104 93 S Ct 354, 34 L. Ed 2d 335 (1972)

o (presumptmn olf 1nnocence), 1ns ] p, 397 .U.S. at 364 (burden of proof).




N These rights form the bedrock of our criminal Justwe systern State v.

‘Bennett 161 Wn 2d 303 315 16 165 P.3d 1241 (2007) “This court as

guard1ans of all const1tut1onal proteotlons, is v1g11ant to protect the
presumptlon of innocence.” Id at 316 o

Thus, a jary 1nstruet1on m1sdescr1bmg the reasonable doubt
: standard is one of the few etrors subJ ect to automatlc reversal vwﬂtout any

jshowmg of prejudme Sulhvanv Loms1ana 508 U. S 275 281 82 113

o '7.'s Ct 2078 124 L Bd. 2 182 (1993) It is the type of erfor whlch o
' “1nfect[s] the entlre trlal process, and necessarlly render[s] a 1:r1a1

E fundamentally unfalr » Neder V. Umted States, 527 U S 1 8 119 S. Ct

g 1827 144 L Ed 2d 35 (1999)
A prosecutor s ﬂagrant mlsrepresentanon of the eourt’s reasonable )
- ;doubt mstruetlon is arguably an even more 1n31d10us v101at1on and if not

! structural error must at least be subJ eet to the constlmtlonal harmless error

standard The State in thls case told the jury: that the court’s mstructmn -
: defirung reasonable doubt requlred them to “ﬁll in, the blank w1th a.

‘; reason” 1f they found the defendants not guﬂty, but that the GOUft would

i .'

“3 And when a Jury instructicri lowers the prosecutlon s burden of proof as to a
_single element of the crime, the constitutional harmless error standard applies, The State
must prove beyond a reasonable doubt the error'did not contribute to the verdict obtained.
Neder, 527 U.S. at 15; State v. Mﬂls, 154 Wn.2d 1,15 1.7, 109 P.3d 415 (2005); State v.
Deal, 128 Wn.2d 693, 703, 911 P.2d 996 (1996); State v. McCullum, 98 Wn.2d 484, 498,
1656 P.2d 1064 (1983) Furthermore the etror may be raised for the first time on appeal.
Mllls, 154 Wn, 2d at 6 __ggl, 128 Wn. 2d at 698 McCullum, 98 Wn 2d at 487-88




" not require them to do any work to find the defendants guilty. 1/21/09 RP
829-30; CP 46. He reiterated -“If jrou think that.you have a'doubt you
Amust fill in that blank That is What the law requn‘es » 1/21/09 RP 830.
The 1mpr1matur of both the government and the Jud1c1ary was thus placed

""Hon thrs ass1gnment to ﬁll in the blank wrth a reason in order to acqtut See

Evans 163 Wn. App at 940 (“The prosecutor s arguments in closmg
., ' 'cleverly m1xed requests for the Jury to “hold me to the burden of proof

; vv exactly” w1th subtle tvvlsts of the Jury s role and the State s burden of

B ':proof’) | L -

The Ilhnors Suprcrne Court addressed a s1rn11ar 1nstance of

iy mrsconduct in People v, Wemstem, 35 1L 2d 467 220 N E 2d 432 (1966)

- : }‘-}‘:'AThere, the prosecutor “represented to the Jury that 1t was the burden of the

~ :‘defendant to present ev1dence creatmg a reasonable doubt of her gu11t d '
| '::Id at 469 The Court reJected the State S argument that the mlsconduct
_"'1ssue was not preserved for revrew notlng 1t “Wlll con31der errors not
Vproperly preserved Where therr nature is such as to deprlve an accused
L of hrs const1tut10na1 rrghts ¢ Id at 471 The proseeutor s mlsconduct
deprlved the accused of her constltutlonal r1ghts to the presumptlon of
b 1nnocen‘cean'_d proof beyond a reasonable doubtr Li. at 469-7 0. This was
. so de‘spite the fact that the'ju:ry "ihstructtOns Were_.correetand other parte of

eloSiné 'argument were proner. Ij. at 471, The Court reversed and




remanded for a new trial because “[d]oubt as to [the misconduct’ s]

harmful effect must be resolved in fayo_r'of the defendant.” Id. at 472.

| Ina Michigan case, the ‘prosecutor in closing argumentstated that
she had “prepared about 'elleven":questions*; for defense counsel to answer

' '_‘.1n hrs closmg argument and asked the Jury to pay attentlon to see if he

- adequately answers those questlons in your mlnd ”? Peonle V. Green 131

Mlch App 232 234 35 345 N W 2d 676 (1984) She proceeded to ask

LT quest1ons 11ke Why the defendant had a gun and why he matched the a

o descrlpnon of the suspect Id at 235 The M10h1gan Court Appeals held
thls closmg argument constltuted mlsconduct ‘a prosecutor may not
rmply 1n closmg argument that defendant must prove somethmg of present
.b'a reasonable explanatmn for damagmg ev1dence because such an o
A'argument tends to shlft the burden of proof n Id at 237 After ﬁndmg
o :_"mlsconduct the court apphed the const1tutrona1 harmless error standard
: “An error such as thls 1s revers1b1e where 1t is unduly offenswe to the
" nmarntenance of a sound Judchal system or 1f not so offenswe the erroris
’ not harmless beyond a reasonable doubt ” Id | | ”
| Dlvrsron One properly apphed the constltutronal harmless errorﬂ
a vstandard where the prosecutor stated in closmg argument that “there was

no ev1dence to explaln” why the defendant was present at the scene of the

~ crime. Statev F1allo-Lonez 78 Wn App 717 728 899P2d 1294




(1995) The court reoogmzed the mlsconduct was constitutional error

| because the prosecutor “commented on [the defendant’s] deorsron not to
testify and shifted the burden of proof to the defense.” Id. Thus, the State
had to prove beyond a reasonable doubt-th_e error was harmless'. Id. at

729-. S |
Mr ‘Olson and Mr Emery both exercrsed their oonstrtutronal nghts
:to testrfy, so there is no issue re;gardmg a comment on the right to silence.
i ‘However the faet that the defendants testrﬁed renders the prosecutor s |
'.burden-sh1ft1ng argument even more danéerous, because the 1mphcat10n
L that the defendants were requlred to prov1de the reason” w1th Wthh to.
“ﬁll 1n the blank” is stronger Yet an acoused person is presumed mnocent .
.: ‘.throughout trral regardless of whether he test1ﬁes, and he does not forfert
: AlhlS Fourteenth Amendment rrght to the presumpt1on of 1nnocence by

exer01s1ng lus const1tut1ona1 rrght to take the stand Nor does he assume a

burden of persdaswn by testlfylng The prosecutor s 1mphcat10n to the .

E :eontrary constrtuted a ﬂagrant vrolatlon of Mr Olson s Fourteenth

Amendment rlghts
In surn, “the presumpt1on of 1nnoeence 1s 51mply too fundamental
'too central to the core of the foundatron of our Jus’uce system not to apply

_the constltutronal harmless error standard when the State subverts 1t

- Bennett 161 Wn 2dat3 17 18 The State must prove beyond a reasonable

[N




* doubt its subversion of the presumption of innocence and shifting of the

. burden of proof did not contribute to the verdict obtained.

. 3. "Thé State cannot prove beyond a reasonable doubt that its

misconduct d1d not contrlbute to the verdict obtalned. In M'r."Olson’_s.
éﬁéé, the State cannot’fﬁeef ita -h'eaVy burden to di"sio'r'ove ].@)'rejllldi'é'é’ < The
_ Vlctlrn chose only Mz, Emeg[ in a photo montage and 1dent1ﬁed only M.
' v _E_ry as her assarlant in court 1/12/09 RP 145 154 1/ 13/09 RP 346~48‘. |
2 The 1atent ﬂngerprmts collected from the scene Were oonnected w1th Mr
| _E____C_ry not Mr, Olson 1/13/09 RP 403, And although the crime lab |
. reported that Mr Olson s DNA was found on G C s clothmg, Mr Olson
Aitestrﬁed that the lab made a mrstake and that he was wrongly accused

\ :A1/20/09 RP 725 26 733 ThlS statement is supported by the victim’s - L

) "Freports that the caucas1an attacker had blond ha1r and was about 5 8”

- o "'1/ 12/09 RP 173—74 Aaron Olson is ¢ over s1x feet tall and has always had

- red harr 1/20/09 RP 710 Yet the v1ct1m, who 1s herself 5 9” descr1bed :

'~the whlte assallant as 5 8” w1th blond ha1r 1/8/09 RP 100 As to Mr
. Olson, the State eannot prove beyond a reasonable doubt that 1ts

' 'subvers1on of the presumptron of innocence and sluftmg of the burden of

prcof did not contrrbute to the Verd1ct obtamed. o




- D. CONCLUSION

For the reasons set forth above 'and in his petition for review, Mr.
Olson respectfully i:equests that tﬁ{s Court reverse his convictions and
remand fdr anew trial at which his case will be severed from that of Mr.
'E’rﬁer'y; a |

‘ .Reépect'ful‘ly Subnﬁﬁed this ZISt day odevember, 2011.

.~ LilaJ. Silvérstein — WSBA 38394
. U Washington Appellate Project
-4 wAttorney for Petitioner Aaron Olson

- PRI '

B I




”APPENDIX‘A |

PowerPomt slide prosecutor

o showedjury during closmg argument :

(P 246)



 WHAT IT SAYS
A doubt for which a ..ammo:,.m&mﬁm
~Inorderto m:_a ,Em,amﬁmsam:ﬁ not guilty, you

have to say:
a_ aocg the amﬁm:am:ﬁ _m @c__? and 3<

_‘.mmmos _m

~And <o§m<m to fill in the blank
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