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A. IDENTITY OF PETITIONER

Petitioner John Rousseau, the appellant below, asks this Court to
review the following Court of Appeals decision, referred to in Section B.

B. COURT OF APPEALS DECISION

Rousseau requests review of the Courts of Appeals decision in In

re Dependency of J.M.R., Court of Appeals No. 64711-3-I, filed April 4,
2011. The decision is attached as appendix A.

C. ISSUES PRESENTED FOR REVIEW

1. Does the parental rights termination statute allow for entry of
a stipulated termination order?

2. Did Rousseau's previous appellate attorney provide
ineffective assistance of counsel when he failed to perfect the appeal from
the underlying order terminating parentai rights, which caused the direct
appeal to be dismissed?

3. Did the Court of Appeals violate Rousseau's right to due
process when it dismissed the direct appeal based on the attorney's failure to
perfect it, which in turn stemmed from the trial court's improper refusal to
sign an order of indigency to allow timely perfection?

D. STATEMENT OF THE CASE

John Rousseau is the father of J.JM.R. (d.o.b. 7/12/02). CP 86. The

State filed a petition to involuntarily terminate Rousseau's parental rights



under chapter 13.34 RCW. CP 276-86. Before a termination trial began,
J.M.R.‘s mother voluntarily relinquished her parental rights pursuant to
Chapter 26.33 RCW and signed an open adoption agreement. CP 22, 82.
Rousseau's case proceeded to trial. CP 22.

On the second day of the termination trial, Rousseau stipulated the
State had established the requisite statutory requirements for termination
and the court entered an order terminating Rousseau's parental rights. CP
- 67, 86-89; IRP 2-13. Rousseau also entered into an open adoption
agreement. 1RP 2; CP 23, 67.

The day after signing the stipulation, Rousseau told his attorney
that he did not understand that he was giving up his rights to his child and
felt coerced into signing the paperwork. CP 75. They discussed appealing
* the stipulation. CP 75. Rousseau filed a timely notice of appeal from the
termination order. CP 91-95.

‘The trial court refused to sign an order of indigency allowing
Rousseau to appeal at publilc expense. 2RP 13-14. A Court of Appeals
commissioner ultimately dismissed the appeal on December 8, 2009 due
to counsel's failure to perfect it. See Opening Brief of Appellant,
appendix A at 2.

On October 8, 2009, Rousseau's trial counsel filed a CR 60(b)

motion to withdraw his stipulation and vacate the order terminating



parental rights. CP 66-72. As part of that motion, counsel argued he
might have been ineffective in failing to insist "on having his client sign
relinquishment documents." CP 71-72. Rousseau's attorney stated "it was
probably a mistake to have not held out for relinquishment papérwbrk for
Mr. Rousseau to sign instead of having my client stipulate to the
termination. Had Mr. Rousseau relinquished, he would have at least had
the 48 hours to change his m[i]nd given. the facts of the case, I believe I
could have gotten relinquishment paperwork from the AAG instead of the
stipulation. Mr. Rousseau had contacted me within 48 hours to tell me
that he wanted to challenge the stipulation." CP 56. ,

In opposing the CR 60(b) motion, the assistant attorney general
(AAG) acknowledged the stipulation was not entered under Chapter RCW
26.33, the adoption statute. CP 25. The AAG explained the "Department
refused to allow Mr. Rousseau to sign voluntary relinguishment
paperwork under Chapter 26.33 RCW because that would have allowed
Mr. Rousseau 48 hours to revoke his consent and potentially force the
Department to schedule a new triél date and reschedule the witness it had
called off." CP 22-23.

The trial court denied the motion to withdraw the stipulation and

vacated the termination order, finding Rousseau entered into the



stipulation knowingly, voluntarily and intelligently and that relief was
unavailable under CR 60(b). CP 19.

On appeal from the denial of the CR 60(b) motion, Rousseau
argued his previous attorney rendered per se ineffective assistance in
failing to perfect the original direct appeal and that the courts violated his
right to due process in failing to enable perfection and dismissing it fqr
failure to perfect. Brief of Appellant (BOA) at 20-24. -For these reasons,
Rousseau requested the Court of Appeals put him in the same position he
would have been in had the original direct appeal properly gone forward.
BOA at 24-30. He further argued the trial court lacked statutory authority
to accept a voluntary stipulation to the termination of parental rights under
the involuntary termination proceedings of chapter 13.34 RCW. BOA at
7-20.

The Court of Appeals rejected Rousseau's ineffective assistance
argument on the theory that counsel had a legitimate strategic reason for
abandoning the direct appeal. Slip op. at 16-17. The Court of Appeals
rejected the due process argument on the theory that the trial judge signed
the order of indigency after it denied the CR 60(b) motion. Slip op. at 16.
The Court of Appeals held the court had authority to accept the stipulation

in an involuntary termination proceeding. Slip op. at 1-2.



E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

For the reasons set forth below, this petition poses significant
questions of constitutional law and issues of substantial public interest.
" RAP 13.4(b)(3) and (4).

1. THE TRIAL COURT LACKED STATUTORY

AUTHORITY TO TERMINATE PARENTAL RIGHTS
BY STIPULATION.

The trial court lacked statutory authority to enter an order
terminating parental rights based on a stipulation that the State proved all
the elements of its case under chapter 13.34 RCW. The Court of Appeals
contrary conclusion ignores established principlcs of statutory
construction. The stipulation was in reality a voluntary relinquishment
without the required 48-hour procedural safeguard allowing for revocation
under chapter 26.33 RCW.

Statutes providing for the termination of parental rights are strictly

construed. In re Adoption of Lybbert, 75 Wn.2d 671, 674, 453 P.2d 650

(1969). When the Legislature wanted to allow the deprivation of parental
rights by means of stipulation, it did so by including statutory language to
that effect.

Parents can stipulate to an order of dependency temporarily
depriving parents of the care and custody of their children under RCW

13.34.110(3)(a). Parents can also voluntarily and permanently relinquish



their parental rights under the statutory procedures set forth in chapter
26.33 RCW. RCW  26.33.020(11); RCW 26.33.090(4); RCW
26.33.130(1).

No such comparable provision exists under RCW 13.34.180
and .190, which govern termination of parental rights under the chapter
13.34 RCW. Established rules of statutory construction compel the °
conclusion that procedures for the involuntary, permanent termination of
parental rights found in chapter 13.34 RCW do not provide for the
voluntary stipulation to the termination of those rights.

It is an "elementary rule that where the ngislature uses certain
statutory language in one insfance, and different language in another, there

is a difference in legislative intent." United Parcel Serv., Inc. v. Dep't of

Revenue, 102 Wn.2d 355, 362, 687 P.2d 186 (1984). The omission of a
provision in a particular statute is deemed purposeful where the provision

appears in a closely related statute. Clallam County Deputy Sheriffs

Guild v. Bd. of Clallam County Comm'rs, 92 Wn.2d 844, 851, 601 P.2d

943 (1979); Public Utility Dist. No. 1 of Pend Oreille County v. Dep't of

Ecology, 146 Wn.2d 778, 797, 51 P.3d 744 (2002).
When the Legislature wanted to authorize voluntary stipulation as
a means to give up a parent's constitutional right to the care and custody of

his or her child, it expressly did so under RCW 13.34.110(3)(a) and



chapter 26.33 RCW. The option of voluntarily stipulating to the

termination of parental rights under chapter 13.34 RCW does not exist.
The Court of Appeals relied on the general rule that courts have the

authority to accept the stipulation of a party and enter a judgment by

consent. Slip op. at 12 (citing State v. Parra, 122 Wn.2d 590, 601, 859

P.2d 1231 (1993)); see also RCW 2.44.010; CR 2A. But that general rule
must give way to the legislature's contrary intent as expressed in the
statutory language relevant to parental rights proceedings. If the general
rule regarding stipulations applied to the deprivation of parental rights,
then the Legislature would have had no reason to expressly allow
stipulations to the temporary deprivation of pérental rights under RCW
13.34.110(3)(a) while omitting any comparable provision for the
permanent termination of parental rights under that chapter. The
legislature is presumed not to engage in unnecessary or meaningless acts.

State v. Wanrow, 88 Wn.2d 221, 228, 559 P.2d 548 (1977). There would

be no purpose in enacting the stipulation provision of RCW
13.34.110(3)(a)_ if the legislature believed the general rule regarding
stipulations allowed for the deprivation of parental rights by agreement in

all circumstances under chapter 13.34 RCW.!

"The Court of Appeals notes the Legislature added language to RCW
13.34.110(3) in 1991 to protect the parent's right to due process in



The legislature has limited the voluntary termination of parental
rights on a permanent basis to the statutory provisions set forth in chapter
26.33 RCW. The stipulation to the terminatiqn of Rousseau's parental
rights is a de facto Véluntary relinquishment without its mandatory
procedural safeguards.

Under chapter 26.33 RCW, the parent consenting to adoption has
the right to revoke that consent at any time before the court approves the
consent and the parent has a minimum of 48 hours to revoke that consent.
RCW 26.33.160(2)(a), (4)(d); RCW 26.33.090(1). The 48 hQur waiting
requirement exists to prevent a parent's rash decision to relinquish a child.

In re Adoption of Baby Girl K. 26 Wn. App. 897, 906, 615 P.2d 1310

(1980).

The State insisted Rousseau not be allowed to voluntarily
relinquish his parental rights in accordance with chapter 26.33 RCW. It
specifically did so to avoid the possibility that Rousseau could change his

mind within 48 hours of signing a consent to adoption. CP 22-23. As it

stipulating that a child is dependent.. Slip op. at 10. Previous versions of
the statute, however, still expressly allowed for dependency by agreement.
See Laws of 2000, ch. 122 § 11 ("The parties need not appear at the fact-
finding or dispositional hearing if the parties, their attorneys, the guardian
ad litem, and court-appointed special advocates, if any, are all in
agreement. The court shall receive and review a social study before
entering an order based on agreement.").



turns out, Rousseag changed his mind about voluntarily terminating his
parental rights the day after entering the stipulation at issue here and filed
a timely notice of appeal. CP 75, 91-95. Rousseau's stipulation is nothing
but a voluntary relinquishment without the requisite 48 hour statutory
safeguard. Statutory authority for this mode of termination does not exist.
The Court of Appeals claims Rousseau could not show prejudice
under CR 60(b). Slip op. at 14. The claim is irrelevant. Rousseau has
never advanced a CR 60(b) challenge in this appeal because his rights to
effective assistance of counsel and due process of law were violated when
his original appeal from the underlying termination of his parental rights
was dismissed due to counsel's failure to perfect it. See section E. 2., infra.
The Court of Appeals attacked a straw man argument. By analyzing
Rousseau's challenge under CR 60(b) principles, it created the illusion of
having refuted Rousseau's argument without actually confronting it.
"[Wihile the best interests of a child are of paramount importance,
the manner of addressing those interests has been set forth by the

Legislature." In re Placement of R.J., 102 Wn. App. 128, 136 n.4, 5 P.3d

1284 (2000). The parental rights termination order based on the
stipulation must be vacated because it was entered without statutory

authority.



2. THE  STATUTORY  AUTHORITY ARGUMENT
SHOULD BE ADDRESSED BY DIRECT APPEAL
STANDARDS DUE TO INEFFECTIVE ASSISTANCE
OF PREVIOUS APPELLATE COUNSEL AND
UNLAWFUL COURT ACTION, BOTH OF WHICH
CAUSED THE DIRECT APPEAL TO BE DISMISSED.

The remedy for ineffective assistance of counsel on direct appeal is
reinstatement of the appeal, which the reviewing court should address
under the standards applicable to direct review of a final underlying

Judgment. In re Pers. Restraint of Dalluge, 152 Wn.2d 772, 788-89, 100

P.3d 279 (2004); In re Pers. Restraint of Frampton, 45 Wn. App. 554, 558,
563, 726 P.2d 486 (1986) "Those whose right to appeal has been
frustrated should be treated exactly like any other appellants; they should
not be given an additional hurdle to clear just because their rights were

violated at some earlier stage in the proceedings." Rodriquez v. United

States, 395 U.S. 327, 330, 89 S. Ct. 1715, 23 L. Ed. 2d 340 (1969).2
The Court of Appeals claims Rousseau's attorney had a legitimate
strategic reason for abandoning the original direct appeal and therefore

was not ineffective in failing to perfect it under the standards set forth in

Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674

1In its response brief, the State claims the Court of Appeals must recall
the mandate before it can apply a direct appeal standard and that the
requirements for recall have not been met. Brief of Respondent at 20-22.
There is no need to recall the mandate. Common law driven by
constitutional mandate provides the remedy.

-10 -



(1984). Slip op. at 16-17. The Court of Appeals fails to grasp an attorney
lacks authority to squander a client's right to direct appeal and that the
failure of an attorney to perfect the appeal results in the constructive denial
of coﬁnsel altogether. It also fails to appreciate appellate courts violate
due process in dismissing an appeal based on the failure of an attorney to
comply with the rules of appellate procedure.

Rousseau had the right to directly appeal the order terminating his
parental rights. RAP 2.2(a)(6). This Was his decision to make. See RPC
1.2(a) ("a lawyer shall abide by a client's decisions concerning the
objectives of representation."). Counsel does not have authority to
abandon the appeal, regardless of any | strategic thinking behind the
abandonment. |

In criminal cases, the defendant has the authority to decide whether
to exercise his or her right to direct appeal and any subsequent waiver of

that right must be knowing, voluntary and intelligent. State v. Tomal, 133

Wn.2d 985, 989-90, 948 P.2d 833 (1997). Dismissal of an appeal based
on a lawyer's violation of the rules of appellate violates due process.

Tomal, 133 Wn.2d at 990 (citing Evitts v. Lucey, 469 U.S. 387, 105 S. Ct.

830, 83 L. Ed. 2d 821 (1985). A state may not extinguish a right to appeal
because another right of the appellant — the right to effective assistance of

counsel — has beenlviolated. Tomal, 133 Wn.2d at 991.

-11 -



There is no sound reason why a parent facing the permanent
termination of parental rights is not subject to the same protections.
Parents have a fundamental due process liberty interest in the care and

custody of their children. Santosky v. Kramer, 455 U.S. 745, 753, 102 S.

Ct. 1388, 71 L: Ed. 2d 599 (1982); In re Custody of Smith, 137 Wn.2d 1,

13-14, 969 P.2d 21 (1998); U.S. Const. amends. V, XIV; Wash. Const. art.
1, § 3. Like criminal defendants, parents in parental rights termination
proceedings are faced with the loss of a fundamental due process right.
Like criminal defendants, parents challenging the termination of their
rights also have the right to effective assistance of counsel on appeal. In

re Dependency of Grove, 127 Wn.2d 221, 233, 897 P.2d 1252 (1995)

(constitutional right to legal representation in civil cases extends to those
where a fundamental liberty interest, such as the parent-child relationship,
is at risk).

The Court of Appeals' claim that Rousseau's attorney strategically
abandoned the direct appeal is misplaced because that is not the attorney's
decision to make. Slip op. at 17. The failure to perfect an appeal

constitutes ineffective assistance of counsel. Roe v. Flores-Ortega, 528

U.S. 470, 483, 120 S. Ct. 1029, 145 L. Ed. 2d 98 (2000); Cannon v. Berry,

727 ¥.2d 1020, 1022-23 (11th Cir. 1984) (failure to file a brief on direct

appeal is ineffective assistance of counsel); Frampton, 45 Wn. App. at 559

-12-



(number of courts hold where appeal was either not timely perfected or
was dismissed for failure to file an appellate brief, then personal restraint
petitioner has suffered prejudice per se).

An attorney's failure to perfect an appeal results in the constructive
denial of counsel. Roe, 528 U.S. at 483. In that circumstance, counsel's
performance is deficient and the client suffers per se prejudice. 1d.;

Lozada v. Deeds, 498 U.S. 430, 430-32, 111 S. Ct. 860, 112 L. Ed. 2d 956

(1991); Cannon, 727 F.2d at 1022-23; State v. Wicker, 105 Wn. App. 428,

431-32, 20 P.3d 1007 (2001); Frampton, 45 Wn. App. at 559-60. The
ordinary Strickland standard employed by the Court of Appeals is

inapplicable to this kind of situation. Roe, 528 U.S. at 483; Cannon, 727

F.2d at 1022-23.

The Court of Appeals' claim that Rousseau's attorney strategically
abandoned the direct appeal is therefore legally irrelevant. In addition, the
lack of any motion to withdraw the direct appeal, rather than allowing the
Couri of Appeals to dismiss it for lack of perfection, speaks to
professional negligence rather than a tactical decision to abandon it.
Moreover, as the Court of Appeals opinion makes clear and the State
argued in its response brief, the CR 60(b) motion was completely meritle‘ss

and counsel could not have reasonably hoped to obtain any relief for his

-13 -



client under the CR 60(b) s;tandard., Slip op. at 9-14; Brief of Respondent
at 5-10.

But even assuming the validity of the Court of Appeals' premise
that an attorney could properly let a direct appeal die on the vine, the
authority cited by the Court of Appeals fails of its own accord.

The Court of Appeals cites cases for the broad proposition that
relief from a stipulation may only be had in the trial court and therefore

any relief available from direct appeal would have been "circumscribed."

Slip op. at 17 (citing Med. Consultants NW, Inc. v. State, 89 Wn. App. 39,

44, 947 P.2d 784 (1997) (quoting State ex rel. Carroll v. Gatter, 43 Wn.2d

153, 155, 260 P.2d 360 (1953)). But those cases stand for hothing more
than the unremarkable proposition that "[w]hen a case is submitted to the
trial court upon stipulated facts, neither party will be heard to suggest on

appeal that the facts were other than as stipulated.” Med. Consultants NW,

89 Wn. App. at 44 (quoting State ex rel. Carroll, 43 Wn.2d at 155). If a

party wishes to challenge that the facts were other than as stipulated, that
challenge must be brought in the trial court. Id.

Rousseau does_not'challenge the stipulated facts. He challenges
the legal authority of the trial court to accept the stipulation in an
involuntary termination proceeding. This is a purely legal challenge that

does not turn in any way, shape or form on the stipulated facts. The cases

-14 -



cited by the Court of Appeals do not control the kind of challenge
presented here.

The Court of Appeals also cites a case for the proposition that a
judgment by consent will not Ee reviewed on appeal unless fraud, mistake,
misunderstanding or lack of jurisdiction is shown. Slip op. at 17 (citing
Baird v. Baird, 6 Wn. App. 587, 589, 494 P.2d 1387 (1972)). The driving
force behind that proposition is that "[a] judgment by consent or
stipulation of the parties is construed as a contract between them

embodying the terms of the judgment." Washington Asphalt Co. v.

Harold Kaeser .Co., 51 Wn.2d 89, 91, 316 P.2d 126 (1957).

| Yet in another part of its opinion, the Court of Appeals properly
recognizes a parent's stipulation to give up the fundamental right to the
care and custody of a child is analogous to a criminal f)lea agreement. Slip

op. at 13 (citing In re Detention of Scott, 150 Wn. App. 414, 426, 208 P.3d

1211 (2009) (analogizing criminal plea agreement to stipulation in civil
involuntary commitment proceeding because of due process protections

attendant to both)).

Plea agreements are contracts governed by contract principles.

State v. Sledge, 133 Wn.2d 828, 838-39, 947 P.2d 1199 (1997). A plea
agreement governed by contract principles does not control if it exceeds

the statutory authority given to ‘the courts. In re Pers. Restraint of

-15 -



Goodwin, 146 Wn.2d' 861, 867-74, 50 P.3d 618 (2002); In re Pers.

Restraint of West, 154 Wn.2d 204, 214, 110 P.3d 1122 (2005).

There is no sound reason why the same rule should not apply to
stipulated agreements in parental rights termination cases. Such a
stipulation is analogous to criminal plea agreements and subject to the
same type of protections. Neither the Court of Appeals nor the State cites
any authority supporting the proposition that a stipulated agreement to
surrender parental rights is valid in the absence of the court's statutory
authority to enter judgment on it. On appeal from the underlying
judgment, a trial court order entered without statutory authority must be
vacated as an error of law. R.J., 102 Wn. App. at 134-36 (vacating trial
court order directing placement of child due to lack of statutory authprity).
A court ﬁecessarily abuses its discretion in acting outside its statutory
authority. State v. Morse, 45 Wn. App. 197, 199, 723 P.2d 1209 (1986).

If a defendant is deprived of his appeal because of ineffective.
assistance of counsel, then he has been denied due process of law.
Frampton, 45 Wn. App. at 558 n. 3. Moreover, if a state court chooses to
dismiss an appeal when an attorney has violated local rules, it may do so
only if such action does not intrude upon the’v client's due process rights.

Evitts, 469 U.S. at 399, 400-01.

-16 -



The Court of Appeals denied Rousseau due process of law when it‘
dismissed his direct appeal due to his attorney's failure to perfect it. If the
attorney violates the rules of appellate procedure, the remedy lies in
sanctioning the attorney, not in dism'issing the appeal. Tomal, 133 Wn.2d
at 990,

The ftrial court also contributed to the due process transgression
here in refusing to sign an order of indigency for the direct appeal because,
in his view, there were "no issues to appeal.” 2RP 13-14. That refusall
was a clear violation of the rules of appellate procedure and the trial
court's duty to sign an order of indigency based on poverty. RAP 15.2
(b)(1)(b); Grove, 127 Wn.2d at 233, 241-42.

The Court of Appeals excused the trial court's conduct on the
ground that it eventually signed an order of indigency for appeal from the
denial of the CR 60(b) motion on November 18, 2009. Slip op. at 15-16.
Buf the Court of Appeals had set November 18 as the deadline for
perfecting the direct appeal. See vOpening Brief of Appellant, appendix A |
at 3. The trial court did not sign the order of indigency until December 16,
2009, by which point the Court of Appeals had already dismissed the
direct appeal. CP 8-9. Moreover, the court's indigency order only allowed

Rousseau to perfect the appeal from the denial of the CR 60(b) motion and
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that fact would not have changed even if the trial court entered the
indigency order earlier, CP 4-12.

F. CONCLUSION

For the reasons stated above, Rousseau respectfully requests this

Court grant review.

DATED this LH"\ day of May 2011.
Respectfully submitted,

NIELSEN, BROMAN & KOCH, PLLC

CASEZ/ NNIS

- WSBA™No. 37301
Office ID No. 91051
Attorneys for Petitioner
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION ONE
In the Matter of the Dependency of: No. 64711-3-|
J.M.R., b.d. 07/12/02

A minor child, PUBLISHED IN PART OPINION

- JOHN CHARLES ROUSSEAU,

V.

)

)

)

)

)

)

)

Appellant, )
)

g

STATE OF WASHINGTON, )
DEPARTMENT OF SOCIAL AND )
HEALTH SERVICES, )
)

)

Respondent. FILED: April 4, 2011

SCHINDLER, J. — On the second day of trial, John Charles Rousseau entered into
a stipulation to terminate his parental rights to his son J.M.R. After an extensive
colloquy, the court found Rousseau’s decision was knowing, intelligent, and voluntary,
and entered the order terminating Rousseau’s parental rights to J.M.R. Rousseau
appeals the order denying his CR 60(b) motion to vacate the stipulation and the ordér
terminating his parental rights, arguing that the court did not have the statutory authority
to accept the stipulation. We hold that the court had the authority to accept the

stipulation in a termination where the court ensures the parent knowingly, intelligently,
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and voluntarily enters into a stipulation to terminate parental rights. in the unpublished
portion of the opinion we conclude Rousseau cannot establish ineffective assistance of

counsel, and affirm.

FACTS

Dependency Petition

J.M.R. was born on July 12, 2002. Angelique Porter is his mother. John
Rousseau is his father. Porter and Rousseau have an extensive history of drug abuse
and domestic violence. Rousseau used methamphetamine and cocaine for at least 25
years, and has several convictions for domestic violence assault and violations of
-domestic violence no contact orders. Both Rousseau and Porter have a communicable
terminal illness.

Child Protective Sewioes (CPS) began receiving reports of neglect of J.M.R. by
his parents in 2004. In September 2005, J.M.R.’s maternal grandmother in California
filed a petition to be appointed the guardian of J.M.R. and his two half brothers. But
after the court granted her guardianship petition, the grandmother immediately returned
three-year-old J.M.R. to his parents.

In March 2006, CPS received a referral expressing concern about J.M.R.’s weli-
being and unsanitary conditions in the home. The referral states that Rousseau waé
taken to the hospital by the paramedics due to confusion. The referral describes the
unsanitary condition of the apartment and concern that even though three-year-old
J.M.R. had bronchitis, his parents continued to smoke in his presence.

Cigarette butts were everywhere, spilling out of ashtfays and all over the

floor. . . . Piles of garbage and dirty clothes made it difficult for paramedics
to maneuver through the apartment. Bedroom doors were difficult to open
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due to all the stuff piled around. Old food was on the floor and coffee
table. Unsanitary items were within easy reach of [J.M.R.]

On April 5, 2007, at the conclusion of.a heafing on Parker’s request for a no
contact order against Rousseau, a Snbhomish County Superior Court Commissioner
ordered CPS to place J.M.R. in protective care. Porter testified at the hearing that
Rousseau assaulted her, choked her, and threatened to kill her. | |

On April 10, the Washington State Department of Social and Health Services
(DSHS) filed a dependency petition. The petition }alleged J.M.R. was abused or
neglected and has no parent or guardian capable of adequately caring for him. The

petition states that Porter and Rousseau had only sporadically parented J.M.R. and the

- maternal grandmother would not “ever parent [J.M.R.] herself.” ‘Rousseau was

represented by appointed counsel at the initial shelter care hearing on April 10. The
same attorney represented Rousseau throughout the proceedings.

An order of dependency as to Porter was entered on July 10. At the fact-finding
hearing on September 6, the court found J.M.R. dependent as to Rousseau. The order
states, in pertinent part:

The father has not consistently parented the child, or provided for the

child’s needs. The father has acknowledged that he has a life-threatening

illness for which he is frequently hospitalized. He is not available to be a

placement resource for the child by his own admission. The child’s legal

guardian has.indicated that she is too old to care for the child.
The disposition orders required DSHS to offer services to Porter and Rousseau. The

court ordered Rousseau to obtain domestic violence and drug treatment assessments

and follow all treatment recommendations.’

' The court also ordered random urinalysis and parenting classes.

3



No. 64711-3-1/4

Petition to Terminate Parental Rights

On April 16, 2008, DSHS filed a petition to terminate the parental rights of Porter
and Rousseau. DSHS alleged that all necessary services capable of correcting
parental deficiencies in the foreseeable future were offered but the parenfs failed to
meaningfully engage in services or substantially address their parental deficiencies.

The termination trial was initially scheduled for March 23, 2009, but at Rousseau’s

request the court continued the trial to April 13.

On March 23, Rousseau filed a dependency guardianship petition. In the
dependency guardianship petition Rousseau admits DSHS had offered all services
capable of correcting-his-parental deficiencies-and-there was “little likelihood that-
conditions will be remedied so the child can be returned” in the foreseeable future. The

petition states, in pertinent part:

(@)  The child has been found to be a dependent child under RCW
13.34.030. :

(b) A dispositional plan has been entered pursuant to RCW 13.34.130.

(c)  The child has been removed, or will, at the time of the hearing,
have been removed from the custody of the parent for a period of at
least six months pursuant to a finding of dependency under RCW
13.34.030.

(d)  The services ordered under RCW 13.34.030 and 13.34.136 have
been offered or provided and all necessary services reasonably
available, capable of correcting the parental deficiencies within the
foreseeable future have been offered or provided by a
preponderance of the evidence related to the child’s dependency
case.

“(e)  There is little likelihood that conditions will be remedied so the child
can be returned to the parents in the near future by a
preponderance of the evidence related to the child’s dependency
case. :

(f) A guardianship rather than termination of the parent-child

relationship or continuation of the child’s current dependent status
would be in the best interest of the child.
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At the time of the trial on Apﬁl 13, J.M.R. was six-years-old and he had been
living with the same foster family for more than a year. At the beginning of trial, Porter
agreed to relinquish her parental rights to J.M.R. and agreed to an open adoption
agreement with the foster parents that allowedl her two visits a year with J.M.R.

On the first day of trial, the court heard testimony from Porter, Rousseau, and his
drug treatment provider. The next morning, DSHS presented the testimony of a
domestic violence treatment provider and the DSHS visitation supervisor. Following a
recess to discuss settlement, Rousseau agreed to enter into a stipulation and order

voluntarily terminating his parental rights to J.M.F{. In exchange, DSHS and the

- adoptive parents agreed to-an open adoption agreement that allowed Rousseau four -

visits a year.
After the stipulation was prepared, Rousseau insisted on striking the phrase:
“[Alil of my parental rights to [J.M.R.] be permanently terminated,” and inserted:

“IJ.M.R.] be placed with the family where he is currentiy living permanently.” Thereafter

Rousseau signed and dated the stipulation. The stipulation provides, in pertinent part:

3. The court has found [J.M.R.] to be dependent pursuant to
RCW 13.34.030(5), and the court has entered a Dispositional Order
pursuant to RCW 13.34.130 which was filed on September 6, 2007.

4. [J.M.R.] has been removed from my custody for a period of
at least six months pursuant to a finding of dependency under RCW
13.34.030(5).

5. The services ordered under RCW 13.34.136 have been
expressly and understandably offered or provided to me and all necessary
services, reasonably available, capable of correcting my parental
deficiencies within the foreseeable future have been expressly and
understandably offered or provided to me.

6. There is little likelihood that conditions will be remedied so
that the child can be returned to me in the near future.
7. Continuation of the parent and child relationship clearly

diminishes the child’s prospects of early integration into a stable and
permanent home.



No. 64711-3-1/6

8. | realize that it is in the best interest of the above-named
child that [J.M.R.] be placed with the family where he is currently living
permanently. ‘

9. | understand that the legal effect of this voluntary termination

of my parental rights to the above-named child will be to divest me of all
legal rights and obligations with respect to the child except for past due
child support obligations. 1 also understand that the child will be freed
from all legal obligations with respect to me, and shall be, for all legal
purposes, the child, legal heir, and lawful issue of the adoptive parents,
entitled to all rights and privileges, including the right of inheritance, the
right to take under testamentary disposition and subject to all obligations
of a child of such adoptive parents as if born to such adoptive parents.

The court engaged in an extensive inquiry on the record with Rousseau to
ensure he was entering into the stipulation knowingly, intelligently, voluntarily, and

without duress. At the conclusion of the colloquy, the court found that Rousseau

entered into the stipulation to terminate his parental rights “freely, knowingly, intelligently
and voluntarily.” The April 15 order terminating Rousseau’s parental rights also states:
The court having reviewed and accepted the foregoing Stipulation
and finding that the Stipulation for termination of the parental rights of
John Michael Rousseau in and to [J.M.R.] was executed by him voluntarily
and not under fraud or duress.

First Appeal and Motion to Vacate

On May 14, Rousseau filed a notice of appeal of the “Stipulaﬁon and Order on
Termination of Parent-Child Relationship Regarding Father” entered on April 15. On
May 27, this court scheduled a hearing on the status of the appeal because Rousseau
had not filed proof of service, an order of indigency, a statement of arrangements, or a
designation of clerk’s papers.

At the hearing on July 10, Rousseau’s attorney explained that Rousseau planned
to file a CR60(b) motion to vacate the stipulation and order of termination to be heard by

the trial court. The commissioner’s ruling states that “[iln these unusual circumstances
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additional time s'hould be allowed especially to obtain a decision on the pending motion
to vacate,” and ordered the motion “set over . . . to allow appellant to pursue his pending
motion to vacate in the trial court and obtain a formal ruling on his pending motion for an
order of indigency.” |
On October 8, Rousseau filed the CR 60(b) motion to withdraw his stipulation ’

and vacate the order terminating parental rights. In support, Rousseau and his attorney
submitted declarations. In his declaration, Rousseau said that he was confused and did
not understand the consequences of entering into the stipulation. Rousseau also states

that he was coerced into signing the stipulation and discussed filing an appeal with his

I began to understand what | had done and | talked to my attorney and

told him that the State did not have the right to take my son and that | did

not understand that | was giving up my rights to him voluntarily. | told him

that | felt coerced into signing the documents and we discussed appealing

the stipulation.
The attorney states in his declaration that Rousseau should have entered into a
voluntary relinquishment rather than a stipulation to terminate parental rights.

Following an October 21 hearing in this court on the status of the pending
appeal, the commissioner ruled that “[ijn view of [counsel’s] explanation, counsel shall
have until November 18, 2009 to file the proof of service, an order of indigency or the

filing fee, a designation of clerk’s papers, and a statement of arrangements. If these

steps are not accomplished by November 18, the appeal may be dismissed.”
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On November 18, the trial court heard argument on Rbusseau’s motion to vacate
the stipulation and order terminating parental rights under CR 60(b)(3), (4), and (11).?
Rousseau argued that his health had improved over the six months since trial, that
DSHS had not followed through with the open adoption agreement, and that DSHS
convinced him to sign the stipulation. DSHS argued that Rousseau could not show he
was entitled to withdraw his stipulation based on newly disCovered evidence,
misrepresentation or misconduct of DSHS, or extraordinary circumstances. DSHS
pointed out that Rousseau’s long-term prognosis had not changed since the time of trial,

that the later dispute between Rousseau and DSHS over visitation did not establish

~-misconduct-or misrepresentation,"and that-Rousseau-understoodthe consequences of — -

entering into the stipulation.

The court denied the motion to vacate. The court ruled that Rousseau entered
into the stipulation to terminate his parental rights knowingly, intelligently, and

voluntarily. The court explained:

From the standpoint of Mr. Rousseau, when | was going through
the colloquy with him, he did indicate that he was afraid to lose his
parental rights and he didn’t want to lose complete contact with his son. |
went through the colloquy with him over and over and over again so |
would be assured that he was making that decision knowingly, intelligently
and voluntarily. Now, whenever he raised a question, | basically took a
step back to assure myself that he understood what the issue was and
that he was making his choice voluntarily. . . . [I]t is clear to me that at no
time did Mr. Rousseau ever indicate any confusion, any coercion, any

? CR 60(b)(3) authorizes a court to vacate a judgment on the basis of newly discovered evidence
which by due diligence could not have been discovered in time to move for a new trial under rule 59(b).
Go2Net, Inc. v. C | Host, Inc., 115 Wn. App. 73, 88, 60 P.3d 1245 (2003). CR 60(b)(4) provides for relief from
a judgment if fraud, misrepresentation or other misconduct by an adverse party prevented the moving party
from “fully and fairly presenting its case or defense.” Lindgren v. Lindgren, 58 Wn. App. 588, 596, 794 P.2d
526 (1990). CR 60(b)(11) is confined to extraordinary circumstances that are substantial deviations from a
prescribed rule. In re Marriage of Furrow, 115 Wn. App. 661, 673-74, 63 P.3d 821 (2003).

8
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duress, any claim that somehow you Erovided him with improper counsel
in relation to the case. It's not there.[”]

The written order denying Rousseau’s motion to withdraw his stipulation and to
vacate the order terminating his parental rights under CR 60(b) specifically states,
“Based on the court’s review of colloquy and State’s argument the court finds that Mr.
Rousseau'’s stipulation was knowing, intelligent, and voluntary.” At the conclusion of the
hearing, the trial court agreed to sign an order of indigency and waiver of the fee for
appeal.

On December 8, this court dismissed Rousseau’s appeal of the stipulation and

order termmatmg parental rights because Rousseau dld not comply wuth the

requirements to proceed with the appeal, including filing the order of indigency.
On December 17, Rousseau filed a notice of appeal of the order denying his CR
O(b) motion to withdraw his stipulation and vacate the order terminating parental rights.
ANALYSIS

Rousseau only appeals the order denying his CR 60(b) motion to withdraw the

- stipulation and vacate the order terminating his parental rights. But Rousseau does not

argue that the trial court abused its discretion in denying the CR 60(b) motion to

withdraw and vacate the order terminating his parental rights.* Nor does Rousseau

® The court also disagreed that Rousseau's counsel provided ineffective assistance. The court
stated:

It's clear that you feel bad in relation to what the result was in this case and you're partially
blaming yourself, which, frankly, I think that a blame on yourself is misguided. | don’t think
that you did anything inappropriate in this case.

* We review a court's decision under CR 60(b) for abuse of discretion. In re Marriage of Tang, 57
Wn. App. 648, 653, 789 P.2d 118 (1990). We will not overturn the decision unless the trial court exercised its
discretion on untenable grounds or for untenable reasons. Tang, 57 Wn. App. at 653. An appeal from the
denial of a CR 60(b) motion is not a substitute for an appeal and is limited to the propriety of the denial, not
the impropriety of the underlying order. Bjurstrom v. Campbell, 27 Wn. App. 449, 450-51, 618 P.2d 533
(1980).

9
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assign error to the finding that he entered into the stipulation knowingly, intelligently,
and voluntarily.® Instead, for the first time on appeal, Rousseau asserts that the trial
court did not have the authority to accept a stipulation to terminate parehtal rights.
Based on the statutory requirements under RCW 13.34.110(3) that are necessary in
order to accept a stipulation in a dependency fact-finding, Rousseau argues the court
could not accept a stipulation to terminate parental rights under former RCW 13.34.180
(2001)° and former RCW 13.34.190 (2000).

RCW 13.34.110 addresses the procedure for determining whether a child is

dependent. In 2001, the legislature amended RCW 13.34.110 to include requirements

necessaryinordertoaccept a parent’s stipulationto an ‘a‘gre‘e'd‘OTdér‘of'dépéﬁdéﬁcy.S

As amended, RCW 13.34.110 provides, in pertinent part:

(3)(a) The parent, guardian, or legal custodian of the child may
waive his or her right to a fact-finding hearing by stipulating or agreeing to
the entry of an order of dependency establishing that the child is
dependent within the meaning of RCW 13.34.030. The parent, guardian,
or legal custodian may also stipulate or agree to an order of disposition
pursuant to RCW 13.34.130 at the same time. Any stipulated or agreed
order of dependency or disposition must be signed by the parent,
guardian, or legal custodian and his or her attorney, unless the parent,
guardian, or legal custodian has waived his or her right to an attorney in
open court, and by the petitioner and the attorney, guardian ad litem, or
court-appointed special advocate for the child, if any. . . .

(b) Entry of any stipulated or agreed order of dependency or
disposition is subject to approval by the court. . . .

® Unchallenged findings of fact are considered verities on appeal. In re Dependency of C.M., 118
Wn. App. 643, 649, 78 P.3d 191 (2003); Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 808, 828.
P.2d 549 (1992).

® The legislature amended RCW 13.34.180 twice in 2009, each without reference to the other. LAWS
OF 2009, chapter 477, section 5 inserted subsection (1)(e)iil). LAws OF 2009, chapter 520, section 34
inserted a reference to the supervising agency to subsection (1).

’ The legislature amended RCW 13.34.190 in 2010 by adding a new subsection and renumbering
the statute. LAws OoF 2010, ch. 288, § 2.

® The Senate “Final Bill Report” states that the changes to RCW 13.34.110 were made because
“[d]ue process requirements must be met when entering stipulated or agreed orders of dependency.” FINAL
B. REP. on Engrossed Substitute S.B. 5413, 57th Leg., Reg. Sess. (Wash. 2001).

10
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(c) Prior to the entry of any stipulated or agreed order of .
dependency, the parent, guardian, or legal custodian of the child and his
or her attorney must appear before the court and the court within available
resources must inquire and establish on the record that:

(i) The parent, guardian, or legal custodian understands the terms
of the order or orders he or she has signed, including his or her
responsibility to participate in remedial services as provided in any
disposition order;

(ii) The parent, guardian, or legal custodian understands that entry
of the order starts a process that could result in the filing of a petition to
terminate his or her relationship with the child within the time frames
required by state and federal law if he or she fails to comply with the terms
of the dependency or disposition orders or fails to substantially remedy the
problems that necessitated the child's placement in out-of-home care;

(iii) The parent, guardian, or legal custodian understands that the
entry of the stipulated or agreed order of dependency is an admission that
the child is dependent within the meaning of RCW 13.34.030 and shall
have the same legal effect as a finding by the court that the child is

—— ——— — — ~dependent by atleasta preponderance of the evidence, and thatthe

parent, guardian, or legal custodian shall not have the right in any
subsequent proceeding for termination of parental rights or dependency
guardianship pursuant to this chapter or nonparental custody pursuant to
chapter 26.10 RCW to challenge or dispute the fact that the child was
found to be dependent; and

(iv) The parent, guardian, or legal custodian knowingly and willingly
stipulated and agreed to and signed the order or orders, without duress,
and without misrepresentation or fraud by any other party.

It is well established that a péreht has a fundamental liberty and property interest

in the care and custody of their child. U.S. CoNsT. amend. V, XIV; WASH. CONST. art. |,

§ 3; Santosky v. Kramer, 455 U.S. 745, 753, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982);

In re Custody of Smith, 137 Wn.2d 1, 27, 969 P.2d 21 (1998). Accordingly, in order to

terminate a parent-child relationship, DSHS must establish the six statutory elements

11
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set forth in former RCW 13.34.180(1) by clear, cogent, and convincing evidence.® If

DSHS proves the six statutory elements, the court must also consider whether

‘termination is in the best interest of the child. Former RCW 13.34.190(1)(a), (2).

Whether termination is in the best interest of the child must be shown by a

preponderance of the evidence. Inre Dependency of A.M., 106 Wn. App. 123, 131, 22

P.3d 828 (2001).

Rousseau claims that without express statutory authority as provided in RCW
13.34.110 for entry of an order of dependency, the court does not have the authority to

accept a stipulation to terminate parental rights under former RCW 13.34.180 and .190.

. ..We_diség_ré__. — e e e s e —— - —————— ——am o oo [

Courts have the authority to accept the stipulation of a party and enter a

judgment by consent. State v. Parra, 122 Wn.2d 590, 601, 859 P.2d 1231 (1993).
Stipulations are favored by courts and will be enforced absent good cause is shown to

the contrary. Parra, 122 Wh.2d at 601; see also In re Det. of Scott, 150 Wn. App. 414,

426, 208 P.3d 1211 (2009) (affirming stipulation to civil commitment); In re Welfare of

M.G., 148 Wn. App. 781, 791, 201 P.3d 354 (2009) (affirming stipulation to agreed

¥ Under former RCW 13.34.180(1), DSHS must establish:

(a) That the child has been found to be a dependent child;

(b) That the court has entered a dispositional order pursuant to RCW 13.34.130;

(c) That the child has been removed or will, at the time of the hearing, have been
removed from the custody of the parent for a period of at least six months pursuant to a
finding of dependency;

(d) That the services ordered under RCW 13.34.136 have been expressly and
understandably offered or provided and all necessary services, reasonably available,
capable of correcting the parental deficiencies within the foreseeable future have been
expressly and understandably offered or provided;

"(e) That there is little likelihood that conditions will be remedied so that the child can
be returned to the parent in the near future.. . . ; and

(f) That continuation of the parent and child relationship clearly diminishes the child's
prospects for early integration into a stable and permanent home.

12
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dependency order).

However, because termination of parental rights impliCates a fqndamental liberty
interest in the care and cusiody of their"child, we hold thét due process requires the
court ensure that a parent’s stipulation to terminate parental rights is entered into
knowingly, intelligently, and voluntarily. In an analogous case, we held that because
“civil commitment is a significant deprivation of liberty,” due process requires that the
decision to enter into a stipulation must be knowing, intelligent, and voluntary. Scott,
150 Wn. App.-at 426. In deciding whether the trial court abused its discretion in denying

the motion to withdraw the stipulation, the court looked to criminal case law and

~emphasized the “strong public inferest in the enforcement of plea agreements when

they are voluntarily and intelligently made.” Scott, 150 Wn. App. at 426. In determining
the stipulation is knowingly, intelligently, and voluntarily made, the court looks to the
totality of the circumstances and can grant the motion to withdraw the stipulation
“whenever it appears that the withdrawal is necessary to correct a manifest injustice.”
Scott, 150 Whn. Apb. at 426 (quoting CrR 4.2(f)). The party challenging the stipulation
bears the burden of proving manifest injustice. Scott, 150 Wn. App. at 426-27.
Because the record established that Scott knowingly, intelligently, and voluntarily
entered into the StinIation, we held that the court did not abuse its discretion in denying
the motion to withdraw the stipulation and vacate the order of civil commitment. Scott,
150 Wn. App. at 427.

Here, as in Scott, the record establishes that Rousseau knowingly, intelligently,

and voluntarily entered into the stipulation to terminate his parental rights. The trial

court engaged in an extensive inquiry to ensure Rousseau was entering into the

13
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stipulation knowingly, intelligently, and voluntarily, and entered an explicit finding. In the
order, the court explicitly finds that Rousseau entered into the stipulation knowingly,
intelligently, and voluntarily, and Rousseau does not challenge .the finding on appeal.

In addition, Rousseau cannot show prejudice. in M.G., we held that even though
the couArt did not comply with the requirements of RCW 13.34.110, the parent could not
withdraw the stipulation under CR 60(b) without showing actual prejudice to entry of an
order of dependency. M.G., 148 Wn. App. at 791. In M.G., the court held that the
failure to conduct a colloquy with the mother as required by RCW 13.34.110(3)(c) was
not a feason to set aside the agreed order. In reaching that conclusion, the court

aware and engaged” in the process, and she could not show *actual prejudice.” M.G.,
148 Wn. App. at 791.

Likewise, here the record shows that Rousseau actively engaged in the decision
to enter into the stipulation and had ample opportunity to discuss the decision with his
attorney before agreeing to do so. The attorney told the court:

I went over it with my client. it was a difficult decision. | feel that he is

making this decision and that he understands the decision that he’s

making at this time to sign the agreement and the stipulation.

We reject Rousseau’s argument that without express statutory authority, the

court could not accept a stipulation to terminate parental rights entered into knowingly,

intelligently, and voluntarily, and afﬁrm_.10

'% Nonetheless, to ensure Compliance with due process, the legislature should amend former RCW
13.34.180 to specifically address the due process requirements for accepting a stipulation to terminate
parental rights.

14
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Because the remainder of this opinion has no precedential value, the panel has
determined it should not be published in accordance with RCW 2.06.040.

Ineffective Assistance

In an attempt to reinstate his previously abandoned appeal, Rouéseau argues
the trial court violated his right to due process by refusing to sign an order of indigency,
and he received ineffective assistance of counsel because his attorney failed to perfect
the record in his first appeal.

Rousseau filed an appeal of the stipulation and agreed order terminating his

parental rights on May 14, 2009. At the request of Rousseau’s attorney, we granted

~ " several continuances to allow Rousseau to pursue his CR 60(b) motion to vacate the

stipulation and perfect the record. The first notation ruling states:

Counsel for Mr. Rousseau appeared and explained that a motion to
vacate is set for argument in the trial court on August 21, 2009. He has
also filed a request for an order of indigency in the trial court but does not
yet have a formal ruling on that request. It appears that this appeal
involves Mr. Rousseau’s challenge to the termination entered upon his
stipulation approved by the trial court. In these unusual circumstances
additional time should be allowed especially to obtain a decision on the
pending motion to vacate.

At the November 18 hearing before the trial court on Rousseau’s CR 60(b)
motion, Rousseau’s attorney told the court that the appeal was pending and he had an
additional 18 days to take action on the appeal. At the conclusion of the hearing, the

court agreed to sign an order of indigency.'' On December 8, we dismissed the first

" The court stated:

I know you have consistently requested me to sign documents in relation to waiving the fee
for appeal previously. There were, from my perspective, no issues to appeal. Now there is.
So if you want to present those documents, I'll sign a waiver in relation to costs related to
appeal.

15
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appeal because Rousseau did not perfect the record. On December 17, Rousseau filed
this appeal challenging the order denying his CR 60(b) motion to vacate and withdraw
his stipulation to terminate his parental rights. On January 29, 2010, this court issued a
mandate on thé first appeal. After the mandate issued, Rousseau did not file a petition
for review or a motion to recall the mandate.

Rousseau cannot show the trial court violated his right to due process by failing
to.sign an order of indigency. The record shows that after the court denied Rousseau’s
motion to vacate the stipulation on November 18, the judge signed an order of indigency

and that Rousseau had time to perfect the appeal. Instead, after the first appeal was

dismissed Rousseau filed an appeal of the CR 60(b) decision. Accordingly, Rousseau
cannot establish a claim for ineffective assistance of counsel for failure to perfect the

record in the first appeal.

Rousseau had a right to effective legal representation. in re Welfare of J.M., 130

Wn. App. 912, 922, 125 P.3d 245 (2005). To establish ineffective assistance of

counsel, Rousseau must show deficient performance and resulting prejudice. Inre

Dependency of S.M.H., 128 Wn. App. 45, 61, 115 P.3d 990 (2005). Counsel’s

performance is deficient if it falls “below an objective standard of reasonableness based
on consideration of all of the circumstances.” S.M.H., 128 Wn. App. at 61 (quoting

State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d 816 (1987)). There is a strong

presumption of effective representation of counsel, and the defendant has the burden to
show that based on the record, there are no legitimate strategic or tactical reasons for

the challenged conduct. State v. McFarland, 127 Wn.2d 322, 335-36, 899 P.2d 1251

(1995). If counsel's conduct can be characterized as legitimate trial strategy, it cannot
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provide a basis for a claim of ineffective assistance of counsel. State v. Aho, 137
Wn.2d 736, 745, 975 P.2d 512 (1999).

Here, the decision to abandon the appeal of the stipulation an‘d order terminating
parental rights can be characterized as a legitimate strategic decision because
appellate review of a stipulation is circumscribed. “Relief from a stipulation may be had

only in the trial court.” Med. Consultants Nw., Inc. v. State, 83 Wn. App. 39, 44, 947

P.2d 784 (1997) (quoting State ex rel. Carroll v. Gatter, 43 Wn.2d 153, 155, 260 P.2d

360 (1953)); Baird v. Baird, 6 Wn. App. 587, 589, 494 P.2d 1387 (1972) (“Only if fraud,

mistake, misunderstanding or lack of jurisdiction is shown will a judgment by consent be

reviewed on appeal.”).

We affirm.

WE CONCUR:

Mg Q. . 4 ’g&j/j R %//
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