SUPREME COURT
OF THE STATE OF WASHINGTON
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Respondent James Bird submits the following additional

authorifies to the Court pursuant to RAP 10.8 with regard to questions at .

oral argument regarding whether the insurer is in privity with its insured in

the underlying tort suit (Wiggins, J.) and whether authority indicates that
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an insured has no interest in the amount of a covenant judgment for which

it seeks to hold the insurer liable (Stephens, J.):

East v. Fields, 42 Wn.2d 924, 925,259 P.2d 639 (1953)
(“The rule is that when an insurer has notice of an action
against an insured, and is tendered an opportunity to
defend, it is bound by the judgment therein upon the -
question of the insured’s liability.”).

Id. at 926 (“This doctrine is that the insurer is bound by any
material finding of fact essential to the judgment of tort

" liability, which is also decisive of the question of the

coverage of the policy of insurance.”).

Evans v, Continental Casualty Co., 40 Wn.2d 614, 627-28,

"245°P.2d 470 (1952) (“Whilethere is no question

concerning the insurer’s liability for the entire amount of
the judgment where it has been guilty of bad faith, the
question remains: Should an insured be permitted to settle
the tort claims under such circumstances and then recover
from the insurer the amount paid in settlement together
with his reasonable attorney fees and expenses? § We are of
the opinion that the insured should recover the amounts so
paid, up to the policy limits, provided that such sums were
reasonable and were paid in good faith.”); id. at 630 (“That
a reasonable settlement made in good faith has many of the
attributes of a judgment was recognized by the United
States supreme coutt ....”),

Besel v. Viking Insurance Co., 146 Wn.2d 730, 738, 49
P.3d 887 (2002) (unanimous) (“We hold the amount of a
covenant judgment is the presumptive measure of an
insured’s harm caused by an insurer’s tortious bad faith if
the covenant judgment is reasonable under the Chaussee
criteria, This approach promotes reasonable settlements and
discourages fraud and collusion.”). ' '

CP 166 (declaration by counsel for Best Plumbing
describing subjects of negotiation); id. at 2151 (testimony
of counsel for Best Plumbing: “Q. Did you give him an
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opinion as to whether you thought the amount was too
much or too little? A. The amount of the stipulated
judgment? Q. Yeah, A, I didn’t give him an opinion as to
whether it was too much or too little. What I told him is is

[sic] that was the lowest number I was able to negotiate.”);
-id. at 2156-57 (testimony of counsel for Best Plumbing:
“Q. Okay. What was the range A. I felt that the range was if
his evidence was accepted, two and a half million at the

low end and the possible trebling of that. Q. That’s 7.5—

A, If it was— Q. —at the high end? A, Yes.”).

CP 221819 (testimony of Best Plumbing’s owner about
objections to proposed stipulated judgment); id. at 2219
(testimony of Best Plumbing’s owner: “Q. Okay, Were you
interested in protecting Farmers? A. Absolutely,”).

~ RESPECTFULLY SUBMITTED this 27th-day of February, 2012;

KELLER ROHRBACK L.L.P.
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William C. Smart, WSBA #8192
Isaac Ruiz, WSBA #35237
Attorneys for Respondent

James Bird

GORDON TILDEN THOMAS &
CORDELL LLP
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Jeffrey I Tilden, WSBA #12219
Attorneys for Respondent
James Bird




T s g

\ L SRR g B R

CERTIFICATE OF SERVICE

The undersigned certifies that on the 27th day of Febi'ua1‘y, 2012, 1
caused to be served the within document to the individuals below via U.S.

Mail:

M. Jerret E. Sale

Ms. Deborah Carstens

Ms. Janis Puracal

Mz, Matthew Sekits

Bullivant Houser Bailey PC
1601 Fifth Avenue, Suite 2300
Seattle, WA 98101-1618

M. Douglas G. Houser
Bullivant Houser Bailey PC

888 SW-Fifth Avenue, Suite 322 - -

Portland, OR 97204-2089

Mr. A. Richard Dykstra
Friedman Rubin

601 Union Street, Suite 3100
Seattle, WA 98101-1374

Mr. Michael B. King
Mz, Justin P, Wade
- Carney Badley Spellman
701 Fifth Avenue
Suite 3600
Seattle, Washington 98104

Mr. Michael 1. Neil .

The Federation of Defense and
Corporate Counsel

1010 Second Avenue, # 2500
San Diego, CA 92101

Ms, Diane Polscer

Gordon & Polscer

9755 SW Barnes Road, Suite 650
Portland, OR 97225

Mr. Philip A. Talmadge
Talmadge Fitzpatrick

18010 Southcenter Parkway
Tukwila, Washington 98188

Mr, Andrew J. Kinstler

Helsell Fetterman, LLP

1001 Fourth Avenue, Suite 4200
Seattle, W A 98111
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Riddell Williams P.S.

1001 Fourth Avenue Plaza, Suite
4500

Seattle, WA 98154-1065

Mr, Bryan P. Harnetiaux
East 517 17th Avenue
Spokane, WA 99203-2210

Mr. Gary N. Bloom
Harbaugh & Bloom, P.S.
P.O. Box 1461

Spokane, WA 99201-0305

Mr. George M. Ahrend
100 E. Broadway Avenue
P.O. Box 2149

Moses Lake, WA 98837
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I declare under penalty of perjury under the laws of the State of
Washington, this 27th day of February, 2012,

&714\,% L M%w\

Shannon K, McKeon
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

FARMERS INSURANCE EXCHANGE,

Petitioner
\& No. 86109-9
JAMES BIRD; BEST PLUMBING GROUP, DECLARATION OF
LLC, EMAILED DOCUMENT
: (DCLR)
Respondent

I declare as follows:

I am the party who received the foregoing email transmission for filing.

My address is: 120 Pear St. NE, Olympia WA 98506

My phone number is (360) 754-6595.

I have examined the foregoing document, determined that it consists of 6
pages, including this Declaration page, and that it is complete and legible.

bl i S

I certify under the penalty of perjury under the laws of the State of Washington that the
above is true and correct.

Dated: February 27,2012 at Olympia, Washington.

Signature:

Print Name: James Lincoln



