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A.  INTRODUCTION

The petitioner, Whatcom County Fire District No. 21 (“District”™),
received the amicus curiae memorandum of the Washington Fire
Commissioners Association (“WFCA”) in support of its petition for
review to this Court, The WFCA. amicus memo only confirms that the
present case involves an issue of substantial public interest that should be
determined by this Court. RAP 13.4(b)(4).

B. ARGUMENT

In their answer to the Di's‘trict’s petition for review, the four
respondent developers raise several arguments that are simply untroe, as
the WECA amicus brief demonstrates.

First, a consistent refrain throughout the developers’ answer to the
District’s petition for review is that the Whatcom County permitting
process is “unique.” Answer at 4, 10. The developers even go so far as to
argue, without any support in the record, that ordinances similar to
Whatcom County’s concurrency ordinance have not been adopted by any
other county in Washington, Answer at 9, 12. However, as demonstrated
in the WECA memorandum, other counfies have such concurrence
ordinances. WFCA memorandum at 7-10. Additionally, as noted in
briefing before the Court of Appeals, the Department of Community

Trade, and Economic Development (now the Department of Corhmerce)
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has adopted regulations that specifically call upon local jurisdictions to

- adopt concurrency ordinances. WAC 365-195-070(3); WAC 365-195-

835. The developers have no knowledge whatsoever about whether local
jurisdictions have adopted comcurrency ordinances consistent with the
direction of the Department of Commerce in those WAC provisions, and
for them to assert that no other county has adopted an ordinance like
‘Whatcom County’s is baseless,

Second, the developers argue that Whatcom County’s concurrency
ordinance is the product of unique “politics” in Whatcom County. Answer
at 15-16, They assert, for example that “the ordinance is a relic from a
recalcitrant County Council” Answer at 11. The developers have no
authority for such a statement. There is nothing in the record beloW that
supports this statement. The developers pulled this assertion out of thin
air. 1t is improper for the developers to i'aise a factual assertion
unsupported in the record, RAP 13.4(c)6). Such an action is
sanctionable. See RAP 18.9(a); Hurlbert v. Gordon, 64 Wn. App. 386,
399-401, 824 P.2d 1238, review denied, 119 Wn.2d 1015 (1992).

| Third, as the WFCA. memorandum demonsirates, and as the \
developers do not deny, the RCW 58.17.110 issue, which is significant in
this case, was never addressed in the Court of Appeals opinion. This issue

is of significant public importance as to whether developers have satisfied

District’s Answer - 2



the statutory directive requiring them to make appropriate provision for
public health, safety, and general welfare as a condition for approval of
their developments, The only answer the developers have to the fact that
the Court of Appeals opinion did not even address RCW 58.17.110 is that
the District “implicitly recognized” before the Court of Appeals that the
general subdivision statute does not provide an independent ground to
reverse the hearing examiner. Answer at 18, This statement is blarantly
unirue. The District repeatedly argued at the trial level and before the
Court of Appeals that RCW 58.17.110 provides an independent grounds
for a concurrency—iike analysis in coonection with the developers’
projects, |

The District’s consistent assertion throughout this case has been
that the District is not able to provide the appropriate level of fire and
efne_rgency services for the additional growth engendered by the
developments here because it lacks resources.to do so. The District is
dependent upon a mixture of professional and volunteer firefighters that
will be overburdened by the added fire and emergency call_s engendered
by the growth from the developers’ projects.

Finally, as is now customéry for the develobers, they again raise an

utterly irrelevant question relating to the District’s earlier efforts to impose
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a voluntary concurrency mitigation fee, Answer at 1-2, 9, 12-13.' They

assert that the dispute over voluntary concurrency mitigation fees “clouds

- this appeal” JId. at 12. The developers’ argument on the voluntary

concurrency mitigation fees is frivolous and sanctionable. RAP 18.9(a).
The developers know the guestion of such fees is not before the Court
because the District did not appeal the hearing examiner decision on
voluntary concurrency mitigation fees to the trial court or the Court of
Appea{s. Answer at 12, For the developeré to continue to harp on this
issue that is not before any court, including this Court, is a waste of the
Court’s time.
C. CONCLUSION

The WFCA memorandum in support of the District’s petition for
review does an admirable job of indicating why this case satisfies the
provisions of RAP 13.4(b)(4) and why this Court should grant review.
Concurrency is a core issue in Washington’s Growth Management Act
(“GMA”), Aﬁa.rt from one appellate decision relating fo ﬁarisportation
concurrency, a mandatory squect for local ordinances under GMA per

RCW 36.70A.070(6), this Cowrt hias never reviewed a case involving

! The District was trying to find a solution to meet its capital and staffing needs
to allow orderly development to proceed in Birch Bay. Such voluntary mitigation fees
wore part of that solution. It is ironjoe that the developers requested that such fees be
imposed as a condition for staying enforcement of the trial court’s order. CP 142-47,
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concurrency outside the transportation context. This case involves an
issue of first impression under GMA.

Far from being unique, Whatcom County’s concurrency ordinance
required site-specific evaluation of the presence or absence of sufficient
facilities to address important public needs like fire and emergency
services impacted. by the developers® proposed projects. Moreover, in its
published opinioh, the Court of Appeals failed to even address RCW
58.17.110, a statute that requires a concurrency-like analysis of the impact
of a proposed project on public safety services. In an efa in Whichnlgublic

safety officers are under assault and local governments’ ability to provide

- needed public safety services in the face of added growth is sevérely

challenged, the issues in this case are critically important,

This Court should grant review in order to address the question of
concurrency under GMA. outside the transportation context, and the
implications of RCW 58.17.110.

DATED this5if\ day of January, 2010.
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