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I. INTRODUCTION 

MERS serves as the "nominee"' for the mortgagee in the land 

records for loans registered on the MERS system.2 According to MERS's 

website, 

MERS acts as nominee in the county land records for the 
lender and servicer. Any Joan registered on the MERS® 
System is inoculated against future assignments because 
MERS remains the mortgagee no matter how many times 
servicing is traded. 3 

This claim helped to fuel the mortgage-backed securities (MBS) market4 

by allowing "lenders to circumvent the process or recording assignments 

and paying recording fees5 to the county clerk's office." 6 In so doing, 

1 See MERS Resp. Br. App. A-5 (Friedman on Cont. & Conv. Real Prop.§ 6: 1.5) 
("sometimes called a 'dummy,' 'straw,' or 'straw man"' or "limited agent."); see also 
MERSCORP, Inc. Rules of Membership, Rule 8, p. 25 (Feb. 20 12), provided as 
Appendix A-I 
2 See MERS Resp. Br. App. A-I. 
3 About MERS, http://www.mersinc.org/aboutlindex.aspx (last visited Feb. 8, 20 12). 
4 Referred to as the "secondary mortgage market" since the sellers and securitizers are not 
the loan originators. See Dale A. Whitman, Mortgage Drqfting: Lessons from the 
Restatement of Mortgages, 33 Real Prop. Prob. & Tr. J. 415, 439 ( 1998). 
5The "recording fee" in Washington State for a Deed of Trust is $63 for the first page and 
an additional $1 for every page thereafter. The $63 includes the following: $5 filing fee 
(RCW 36.18.010); $2 Auditors O&M (RCW 36.22.170); $2 State Centennial (RCW 
36.22.170); $1 Commissioner's Preservation (RCW 36.22. 170); $2 State Archives
Grants (RCW 36.22.175); $2 State Archives- Regional (RCW 36.22.175); $10 
Affordable Housing (RCW 36.22.178); $38 Homeless Prevention I & 2 (RCW 
36.22.179); and $1 Mortgage Fraud (RCW 36.22.181 ). An assignment and a 
resignation/substitution does not pay the $48 housing surcharge so their price is $14 for 
the first page and $1 for every page thereafter (but since most are only I page, the most 
common price is $14 per doc). In reality, the lending industry already gets a $48 break 
from the State for every transaction that is an assignment or resignation/substitution. 
1
' Michelle Conlin and Curt Anderson, Mortgage system sued over recording fees: Banks 
accused ofcheatlng counties out of billions (Nov, 14, 2010), available at 
http://www .knox news .com/newli/20 I 0/nov/ 14/mortgage-system-sued-over-recording
fees-recording (last visited Feb. I 0, 20 12); .w:e also Nolan Robinson, The Case Against 

..._ __________________________ ,__ ··-- --



·--·· ·--------~--------------------

MERS clouded the title 7 and identity of the real party in interest: the 

owner of the note.8 

The problem is compounded by the facts that roughly 65 million 

mortgages have been registered on the MERS system 9 and "over ninety

five percent of residential mortgages are securitized." 10 The problem was 

identified years ago. 11 

Yet, the "housing shell game" 12 continues. A Kafkaesque 13 game 

that forces homeowners interested in challenging predatory lending 

Allowing Mortgage Electronic Registration Systems, Inc. (MERS) to Initiate Foreclosure 
Proceedings, 32 Cardozo L. Rev. 101, !03 (2011). 
1 A ''cloud on title" refers to a "defect or potential defect in the owner's title to a piece of 
land arising from some claim or encumbrance, such as a lien, an easement, or a court 
order." Black's Law Dictionary 291 (9th ed. 2009)]; See generally, Dave Krieger, 
Clouded Titles (Law Bulletin Publishing Co, 20 12) at 90; see also U.S. Bank National 
Ass 'n v. Ibanez, 458 Mass. 637 (20 II). In Ibanez, the court held that a non.judicial 
foreclosure was void because the foreclosing party did not have a recorded interest in the 
mortgage. 
8 Robinson, supra at 102; see Pl.'s Op. Br. II, 14. 
9 Brady Dennis, MERS morass is hanging up negotiations on foreclosure settlement, 
Washington Post (Aug. 24, 2011 ), available at 
http://www. washington post .com/business/ economy/mers-morass· is-hanging-up
negotiations-on-foreclosure-settlement/20 ll/08/24/giQAX6jNcJ_story.html (last visited 
Feb. 10, 2012). 
10 Robinson, supra at 114 n. 72. "Securitization" refers to the process of converting assets 
into securities, such as bonds, "for resale in the financial market, allowing the issuing 
financial institution to remove assets ffom its books, and thereby improve its capital ratio 
and liquidity, and to make new loans with the security proceeds if it so chooses." Black's 
Law Dictionary 1475 (9th ed. 2009). 
11Gretchen Morgenson, A Mortgage Tornado Warning, Unheeded, New York Times 
(Feb. 4, 20 12), available at http://www.nytimes.com/20 12/02/05/business/mortgage
tomado-waming-unheeded.htm (last visited Feb. 10, 2012). 
12 "The housing shell game was made possible because it was all concealed behind an 
electronic smokescreen called MERS (an acronym for Mortgage Electronic Registration 
Systems, Inc.). MERS allowed houses to be shuffled around among multiple, rapidly 
changing owners while circumventing local recording laws. Title would be recorded in 
the name ofMERS as a place holder for the investors, and MERS would foreclose on 
behalf of the investors. Payments would be received by the mortgage servicer, which was 

2 



practices, 14 or interested in avoiding foreclosure via direct negotiation with 

the lender~ to deal with servicers 15 whose interests conflict16 with the real 

beneficiary. 17 

II. ISSUES 

1. Did MERS violate the unity of the note and security 
necessary to have standing to foreclose? 

typically the bank that signed the mortgage with the homeowner. The homeowner usually 
thinks the servicer is the lender, but in fact It is an amorphous group of investors." 
Ellen Brown, Why all the robo-signing? Securitization and the shadow banking :.ystem, 
San Francisco Bay View National Black Newspaper (last modified Jan. 25, 20 I 2), 
available at http://sfbayview .com/20 12/why-all·the-robosigning (last visited Feb. I 0, 
2012). 
13 "having a nightmarishly complex, bizarre, or illogical quality." www.merriam
webster.com/ dictionary/kafkaesque 
14 

See, e.g., Christopher L. Pete1·son, Predatory Structured Finance, 28 Cardozo L. Rev. 
2185, 2266 (2007) ("[A]II across the country, MERS now brings foreclosure proceedings 
in its own name .... This is problematic because MERS is not prepared for or equipped 
to provide responses to consumers' discovery requests with respect to predatory lending 
claims and defenses. In effect, the securitization conduit attempts to use a faceless and 
seemingly innocent proxy with no knowledge of predatory origination or servicing 
behavior to do the dirty work of seizing the consumer's home."). See, e.g. Walter 
Hamilton and E. Scott Reckard, Angelo Moz/lo, other former Countrywide execs se/1/e 
fraud charges, Los Angeles Times (Oct. 26, 20 10). Compare with MERS Resp. Br. App. 
A·7 (Angelo R. Mozilo, A Century's Mil<tstones in Residential Lending Mortgage 
Banking (Jan. 2000)]. 
Js MERS uses an 18-digit Mortgage Identification Number (MIN) to identify servicers, 
not the beneficiary or owner. https://www.mers-servicerid.org/sis/ 
16 See Diane E. Thompson, Foreclosing Modifications: How Servicer Incentives 
Discourage Loan Modijlcations, 86 Wash. L. Rev. 755 (20 11 ). 

[S]ervicer income generally encourages servicers to perform short-term 
workout agreements, to pile on fees, and to delay (but not avoid 
altogether) foreclosures. Servicer expenditures, on the other hand, 
encourage a quick resolution of default. primarily through foreclosure. 

Id.,at814 
17 Plaintifrs Opening Br. at 14 [As U.S. District Court Judge Coughenour noted in his 
order," And the harm Plaintiff may have suffered because of MERS's conduct may 
include expending resources to avert an unlawful foreclosure and preventing Plaintiff 
from identifying the real beneficiary and negotiating a new arrangement to avoid 
foreclosure." (Dkt. 155 p. II)]; see also RCW 6.23.020(2) (borrower's right of 
redemption). 

3 



2. Is MERS the "person entitled to enforce" 18 under its 
limited agency authority and the fact it never held 
or possessed the note? 

3. Do changes in MERS's foreclosure rules confirm it 
lacks standing to foreclose? 

III. SUMMARY ARGUMENT 

MERS is not "the person entitled to enforce the note" 19 because it 

never received, held, or possessed the note. 

IV. ARGUMENTS: 

1. MERS violated the unity of the note and security by 
purporting to negotiate, transfer and securitize notes it 
never held. 

According to Powell on Real Property, 20 

It must be remembered that the mortgagee has two 
interests: (1) the debt or obligation which is owned to him, 
and (2) the security interest in land represented by the 
mortgage .... In fact, the primary interest is the personalty 
debt obligation. The interest in land which is available in 
case security is necessary because of the debtor's default is 
considered as collateral interest. Much trouble has been 
caused by mortgagees attempting to transfer only one of 
these two interests. Where the mortgagee has "transferred" 
only the mortgage, the transaction is a nullity and his 
"assignee," having received no interest in the underlying 
debt or obligation, has a worthless piece of paper. 

This maxim was adopted by the U.S. Supreme Court in 1873,21 

1 ~ RCW 62A.3-30 I 
19 RCW 62A.3·30 I 
Jo Powell on Real Property: Michael Allan Wolf Desk Edition § 37.27 (2] (LexisNexis 
Matthew Bender 201 0). 
21 

Carpenter v. Longan, 83 U.S. 271, 274, 21 L. Ed. 313 (1873); S~:e also, Bellistri v. 
Ocwen Loan Servicing, LLC, 284 S. W.3d 6 I 9, 623 (Mo.App. E.D.2009): 

4 



The note and mortgage are inseparable; the former as 
essential, the latter as an incident. An assignment of the 
note carries the mortgage with it, while an assignment of 
the latter alone is a nullity. 

Thus, unity of interest between the note and the security is necessary for a 

party to have standing to foreclose. 

2. MERS is not the "person entitled to enforce''22 the note 
because it never held the note. MERS's common 
agency authority is limited to registering and tracking 
transfers in mortgage loans.23 

UCC Article 324 governs the obligations of parties on a negotiable 

mortgage note, "including how to determine who may enforce the 

obligations and, thus, to whom those obligations are owed."25 According 

to the American Law Institute and the National Conference of 

Commissioners on Uniform State Laws Report of the Permanent Editorial 

Generally, a mortgage loan consists of a promissory note and security 
instrument, usually a mortgage or a deed of trust, which secure 
payment on the note by giving the lender the ability to foreclose on the 
property. Typically, the same person holds both the note and the deed 
oftrust. 

When the holder of the promissory note assigns or transfers the note, 
the deed of trust is also transferred. An assignment of the deed of trust 
separate from the note has no" force." Effectively, the note and the 
deed of trust are inseparable, and when the promissory note is 
transferred, it vests in the transferee " all the interest, rights, powers and 
security conferred by the deed of trust upon the beneficiary therein and 
the payee in the notes." (internal citations omitted). 

22 RCW 62A.3·301 
23 See MERS Resp. Br. 13. 
24 Ch. 62A.3 RCW 
25 American Law Institute and the National Conference of Commissioners on Uniform 
State Laws, Report of the Permanent Editorial Board for the Uniform Commercial Code 
-Application of the Uniform Commercial Code to Selected fssues relating to Mortgage 
Notes (Nov. 14, 2011 ), provided as Appendix A-2 at 4 et seq. (hereinafter "ALI Report") 

5 



Boardfor the Uniform Commercial Code -Application ofthe Un((orm 

Commercial Code to Selected Issues relating to Mortgage Notes (Nov. 14, 

2011), 26 

In the context of mortgage notes that have been sold or 
used as collateral to secure an obligation, the central 
concept for making that determination is identification of 
the "person entitled to enforce" the note, Several issues are 
resolved by that determination. Most particularly: 

(i) the maker's obligation on the note is to pay the 
amount of the note to the person entitled to enforce 
the note, 

(ii) the maker's payment to the person entitled to 
enforce the note results in discharge of the maker's 
obligation, and 

(iii) the maker's failure to pay, when due, the amount of 
the note to the person entitled to enforce the note 
constitutes dishonor of the note. 

Thus, a person seeking to enforce rights based on the 
failure of the maker to pay a mortgage note must identify 
the person entitled to enforce the note and establish that 
that person has not been paid.27 

vee Section 3-301 28 defines the Person entitled to ef!(Orce 

instrument as: 

(i) the holder of the instrument, 
(ii) a nonholder in possession of the instrument 

who has the rights of a holder, or 
(iii) a person not in possession of the instrument 

who is entitled to enforce the instrument pursuant to 
ReW 62A.3·309 or 62A.3-418( d). A person may 
be a person entitled to enforce the instrument even 

26 
ALI Report, supra, at 4, provided as Appendix A-2. 

27 
ALI Report, supra, at 4, provided as Appendix A-2 [emphasis in original]. 

28 RCW 62A.3-30 I 

6 
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though the person is not the owner of the instrument 
or is in wrongful possession ofthe instrument. 

Each of these are defined and illustrated in the ALI Report.29 Illustration 

#430 
explains how an agent in possession of the note can enforce it. 

Agent is the agent of Transferee for purposes of possessing 
the note and (ii) it is Agent, rather than Transferee, to 
whom actual physical possession (~(the note is given hy 
Payee. In the facts of Illustration 2, Transferee is a holder 
~(the note and a person entitled to enforce it. In the context 
of Illustration 3, Transferee is a person entitled to enforce 
the note. Whether Agent may enforce the note or mortgage 
on behalf of Transferee depends in part on the law of 
~Fency and, in the case of the mortgage, real property law. 

Unlike this example, MERS never takes actual physical possession of the 

note. 

MERS operates as the common limited agent for its members. The 

beneficiary member appoints MERS to be its agent to hold the mortgage 

lien interest, not to hold any interest in the note itself. MERS holds 

mortgage liens in a "nominee" capacity and, through its electronic 

registry, tracks changes in the ownership of mortgage loans and servicing 

rights related thereto. MERS is not the mortgagee. MERS is not a party 

to the note underlying the security instrument. MERS "lent no money 

and received no payments from the borrower." MERS does not originate 

2
q ALI Report, supra, at 5-7, provided as Appendix A-2 . 

.1o ALI Report, supra, at 5-7, provided as Appendix A-2. 
01 ALI Report. supra, at 7, provided as Appendix A-2. 
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or claim any independent ownership interest in the note or the mortgage. 32 

MERS has no rights to transfer, assign or collect payments made by the 

debtor on such note. 33 MERS does not process, service, hold, own or sell 

the mortgage loans. MERS never takes possession34 of the note so is 

never the holder.35 

The U.S. Bankruptcy Court for Oregon summed this up recently in 

the case of In re Allman. 36 The threshold question in that case was 

whether or not the title insurance company was required to give notice to 

32 Robinson, supra at 124; See generally, Krieger, Clouded Titles, supra at 67-98. 
33 Landmark Nat'/ Bank v. Kesler, 289 Kan. 528, 216 P.3d 158, 167 (2009). 

What stake in the outcome of an independent action for foreclosure 
could MERS have? It did not lend the money to Kesler or to anyone 
else involved in this case. Neither Kesler nor anyone else involved in 
the case was required by statute or contract to pay money to MERSon 
the mortgage. See Sheridan, 2009 WL 631355, at *4 (" MERS is not an 
economic' beneficiary' under the Deed of Trust. It is owed and will 
collect no money from Debtors under the Note, nor will it realize the 
value ofthe Property through foreclosure of the Deed of Trust in the 
event the Note is not paid."). IfMERS is only the mortgagee, without 
ownership of the mortgage instrument, it does not have an enforceable 
right. See Vargas, 396 B.R. at 517 (" [w]hile the note is ' essential, • the 
mortgage is only ' an incident' to the note" [quoting Carpenter v, 
Longan, 16 Wall. 271,83 U.S. 271,275,21 L.Ed. 313 (1872)] ). 

34 The idiom Possession is nine-tenths of the law is based on the fact that "possession 
raises a prima facie title or a presumption of the right of property in the thing processed." 
Black's Law Dictionary (91h ed. 2009). 
~s See, Bellistri v. Ocwen Loan Servicing, 284 S. W. 3d 619 (Mo. App. E.D. 2009): 

MERS never held the promissory note, thus its assignment of the deed 
of trust to Ocwen separate from the note had no force. As Ocwen holds 
neither the promissory note, nor the deed of trust, Ocwen lacked a 
legally cognizable interest in the property, and therefore, it has no 
standing to seek relief, 

See also, Moore v. MERS, CV-1 0-241-JL (D.N.H. Jan. 27, 2012). In that case, 
the court held "defendants do not possess the note, and it is enforcement of the 
note which the Moore's seek to avoid." The court allowed fraud and other 
claims under both the Real Estate Settlement Procedures Act and the Fair Debt 
Collection Practices Act to proceed. !d., at 3. See generally, ALl Report, supra, 
at 5-7 (provided as Appendix A-2). 
36 2010 WL 3366405, U.S. Bkptcy. Ct., Oregon (2010) 

8 



...... --------------------------~-------·" ··---··--. 

MERS under ORS 86.720(3).37 That statute requires that, before a title 

insurance company releases a trust deed, notice be given to the lender and 

the beneficiary.38 The court concluded that MERS was not entitled to 

notice. 

The relationship of MERS to CIT "is more akin to that of a 
straw man than to a party possessing all the rights given a 
buyer." See Landmark Nat'! Bank v. Kesler, 289 Kan. 528, 
539 (2009) (court considered relationship ofMERS to 
parties to a secured real estate transaction). As in Kesler, 
here the trust deed "consistently refers only to rights of the 
lender, including rights to receive notice of litigation, to 
collect payments, and to enforce the debt obligation." ld. at 
539. The trust deed "consistently limits MERS to acting 
'solely' as the nominee of the lender." ld. at 539~540. It is 
apparent that the listing of MERS as beneficiary in the deed 
of trust is merely to facilitate its ownership tracking 
function. It is not in any real sense of the word, particularly 
as defined in ORS 86.705(1), the beneficiary ofthe trust 
deed. Accord Southwest Homes of Ark., 301 S.W.3d at 4 
(MERS was not the beneficiary, even though designated as 
beneficiary in the trust deed). Thus, notice to CIT met the 
statutory re~uirement that notice be given to the 
beneficiary. 9 

Under the UCC 40 delivery is required to transfer possession of any 

negotiable instruments (e.g. promissory note) and become a holder. 41 

'
17 "OCR 86.720. Reconveyance upon performance; liability for failure to reconvey: 
release of trust deed .... (3) Prior to the issuance and recording of a release pursuant to 
this section, the title insurance company or insurance producer shall give notice of the 
intention to record a release of trust deed to the beneficiary of record and, if different, the 
party to whom the full satisfaction payment was made. The notice shall: .... "[Emphasis 
added]. 
3

R ORS 86. 720(3) [Emphasis added] 
39 In Re Allman, supra [Emphasis added] 
40 62A.3 (Negotiable instruments). 

-----·---- ·--·--·-
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I 
I . 

Transfer of the securitl2 does not transfer the note. 43 Since MERS does 

not take delivery of the note,44 it cannot claim to be the beneficiary under 

Washington law.45 Therefore, MERS cannot pass title to subsequent 

transferees. 46 

Professor Dale Whitman addressed the "delivery" issue in his 

article, How Negotiability Has Fouled Up the Secondary Mortgage 

Market, and What To Do About /t,47 

While delivery of the note might seem a simple matter of 
compliance, experience during the past several years has 
shown that, probably in countless thousands of cases, 
promissory notes were never delivered to secondary market 
investors or securitizers, and, in many cases, cannot 
presently be located at all. The issue is extremely 

41 RCW 62A.3-201(a) ('"Negotiation' means a transfer of possession, whether voluntary 
or involuntary, of an instrument by a person other than the issuer to a person who thereby 
becomes its holder."); RCW 62A.3-203(a) ("An instrument is transferred when it is 
delivered by a person other than its issuer for the purpose of giving to the person 
receiving delivery the right to enforce the instrument.") (emphasis added). 
42 E.g. mortgage, deed of trust or security deed. 
43 "A transfer ofthe mortgage automatically transfers the obligation, ?Xcept when the 
UCC prevents that result (as it does with a negotiable note)." Restatement (Third}...Qf 
Pronerty: Mortgages ( 1997) at sec. 5.4(a) and (b) (emphasis added). 
44 See MERS Resp. Br. 3 ("For the reasons set forth below, MERS respectfully requests 
that the Court hold that MERS is a lawful 'beneficiary' under the Act, even if it never 
holds the promissory note secured by the deed of trust that it has legal interest in.") 
MERS argues that it is ''indisputably the 'holder' of the Deed of Trust." !d., at 22. This 
presumes the Deed of Trust is a negotiable instrument and that the note follows the Deed. 
This is not correct. See discussion infra and Carpenter v. Longan, 83 U.S. 271 ( 1873). 
4~ RCW 61.24.005(2). 
46 See Bevilacqua v. Rodriguez, 460 Mass. 762 (2011 ). There the plaintiff argued that he 
had recorded title to the property by virtue of a quitclaim deed granted to him by U.S. 
Bank as a result of the foreclosure sale. /d. at 891. However, MERS failed to assign the 
mortgage to U.S. Bank prior to executing foreclosure. /d,, at 888. The Court held that 
the plaintiff holds no title to real properly and lacks standing to bring a quiet title action 
where the foreclosure sale was conducted by someone other than the actual mortgagee or 
its assigns. 
47 37 Pepp. L. Rev 738, 757-758 (2010) 
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widespread, and, in many cases, appears to have been the 
result of a conscious policy on the part of mortgage sellers 
to retain, rather than transfer, the notes representing the 
loans they were selling. 

This policy creates fundamental problems with any foreclosure. This 

policy is embedded in MERS' Rules of Membership which now require 

assignments of the security instrument from MERS to the "note owner or 

the note owner's servicer''.48 

3. Changes in MERS's foreclosure rules confirm it lacks 
standing to foreclose. 

Until recently, one ofthe benefits ofMERS membership was "the 

legal right to foreclose on a defaulting homeowner in MERS's name rather 

than the name of the entity who actually owns the mortgage. "49 However, 

"since July 2011 MERS no longer acts as foreclosing entity." 50 Now 

MERS prohibits members from initiating foreclosure proceedings in the 

name of MERS and requires assignments for foreclosure and 

bankruptcy. 51 Those new rules mandate: 

The note owner or the note owner's servicer shall cause the 
Certifying Officer fo execute the assignment of the Security 
Instrument from MERS to the note owner's servicer, or to 
such other party expressly and specifically designated by 
the note~owner before initiating foreclosure proceedings or 

48 A- I [Rule 8(a)]. 
49 Robinson, supra, at I 04 n. 16. 
50 A· I. In addition, Freddie Mac eliminated the option of servicers to foreclose in the 
name of MERS. Freddie Mac Bulletin No. 2011-5 (March 23, 20 II), provided as 
Appendix A-3. 
51 A-I [Rule 8(d)]. 
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filing Legal Proceedings and promptly send the assignment 
of the Security Instrument (in recordable form) for 
recording in the applicable public land records. 52 

This effort to "put Humpty together again"53 (i.e. reunite securitized loans 

with their corresponding security instruments) would be unnecessary if 

MERS was the note owner, holder or assignee. 54 

In Bank of New York v. Silverberg, 55 the court addressed an issue 

similar to the certified question before this court56
: 

This matter involves the enforcement of the rules that 
govern real property and whether such rules should be bent 
to accommodate a system that has taken on a life of its 
own. The issue presented on this appeal is whether a party 
has standing to commence a foreclosure action when thj!t 
party's assignor- in this case, Mortgage Electronic 
Registration Systems, Inc. (hereinafter MERS)-= was listed 
in the underlying mortgage instruments as a nominee and 
mortgagee for the purpose of recording. but was never the 

Sl !d. [Rule 8(e)(i)]. 
S) I. Opie and P. Opie, The Oxford Dictionary of Nursery Rhymes (Oxford: Oxford 
University Press, 19S I, 2nd ed., 1997). The most common modern text is: 

Humpty Dumpty sat on a wall, 
Humpty Dumpty had a great fall. 

All the king's horses and all the king's men 
Couldn't put Humpty together again 

l
4This contradicts how MERS markets itself on its website: 

MERS Is an innovative process that simplifies the way mortgage 
ownership and servicing rights are originated, sold and tracked. Created 
by the real estate finance industry, MERS eliminates the need to 
prepare and record assignment.~ when trading residential and 
commercial mortgage loans. 

Available at http://www.mersinc.org (last visited Feb. 10, 2012) (emphasis added). 
ss 926 N.Y.S.2d S32, 86 A.D.3d 274 (2011). 
56 "Whether Mortgage Electronic Registration Systems, Inc., a corporation formed to 
provide a national electronic registry to track the transfer of ownership interests and 
servicing rights in mortgage loans, and nominated by many lenders as mortgagee of 
record and beneficiary under deeds of trust, may lawfully serve as beneficiary under the 
Washington Deed ofTrust Act." Pl.'s Op. Br. 3. 
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actual holder or assignee of the underlying notes. We 
answer this question in the negative. 57 

The Silverberg court concluded: 

In sum, because MERS was never the lawful holder or 
assignee of the notes described and identified in the 
consolidation agreement, the corrected assignment of 
mortgage is a nullity, and MERS was without authority to 
assign the power to foreclose to the plaintiff. Consequently, 
the plaintiff failed to show that it had standing to foreclose. 

MERS purportedly holds approximately 60 million 
mortgage loans ( see Michael Powell & Gretchen 
Morgenson, MERS? It May Have Swallowed Your Loan, 
New York Times, March 5, 2011 ), and is involved in the 
origination of approximately 60% of all mortgage loans in 
the United States (see Peterson at 1362; Kate Berry, 
Foreclosures Turn Up Heat on MERS, Am. Banker, July 
10, 2007, at 1 ). This Court is mindful of the impact that this 
decision may have on the mortgage industry in New York, 
and perhaps the nation. Nonetheless, the law must not 
yield to expediency and the convenience of lending 
institutions. Proper procedures must be followed to ensure 
the reliability of the chain of ownership, to secure the 
dependable transfer of property, and to assure the 
enforcement of the rules that govern real property. 58 

These same considerations are echoed by Judge Coughenour in his Order: 

A ruling favorable to Plaintiff in this case and others like it 
cannot and should not create a windfall for all homeowners 
to avoid upholding their end of the mortgage bargain -
paying for their homes. But a homeowner's failure to make 
p_ayments cannot grant lenders trustees and so-called 
beneficiaries like MERS license to ignore the law and 
foreclose using any means necessary. 59 

57 Silverberg, supra, at 533 (emphasis added). 
5
R /d., at 539-540 (emphasis added). 

59 Pl.'s Op. Br. 14-15. 
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V. CONCLUSION 

Therefore, because MERS was never the lawful holder or assignee 

of the notes, it is not the "beneficiary''60 under the Washington Deed of 

Trust Act61 and cannot initiate any foreclosures or appoint any trustee. 

Dated: 2/13/12 
Newman [#1 193 

A omey for Amicus Curiae 

6
(
1 RCW 61 .24.005(2) ("'Beneficiary' means the holder of the instrument or document 

evidencing the obligations secured by the deed of trust, excluding persons holding the 
same as security for a different obligation.") 
61 61.24 RCW. 
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RULES 

REQUIRED ASSIGNMENTS FOR FORECLOSURE & BANKRUPTCY 

Section I. (a) With respect to each mortgage loan, which shall mean a loan 

secured by a mortgage, deed of trust or security deed (any such instrument is referred to herein as 

a "Security Instrument"), for which the note owner or the note owner's servicer has decided to: 

(i) initiate foreclosure proceedings, whether judicial or non~judicial or (ii) file a Proof of Claim 

or file a Motion for Relief from Stay in a bankruptcy ("Legal Proceedings"); and for which 

Mortgage Electronic Registration Systems, Inc. (referred to herein as "MERS") is the mortgagee, 

beneficiary or grantee of record (as applicable), the note owner or the note owner's servicer shall 

cause a MERS CertifYing Officer (also known as a "Signing Officer") to execute an assignment 

of the Security Instrument from MERS to the note owner's servicer, or to such other party 

expressly and specifically designated by the note owner. The Member agrees and acknowledges 

that MERS has the authority to execute such assignment of the Security Instrument in accordance 

with the immediately preceding sentence. The assignment of the Security Instrument must be 

executed, notarized, witnessed (if applicable) and be in recordable form and comply with all 

applicable laws, regulations and rules. 

(b) The Member agrees and acknowledges that when MERS is 

identified as nominee (as a limited agent) of the note owner in the Security Instrument, MERS, as 

nominee, is the mortgagee, beneficiary, or grantee (as applicable), in the Security Instrument on 

behalf of and for the benefit of the note owner. 

vfebruary20 12 25 



(c) The Member servicing a mortgage loan registered on the MERS® 

System shall be responsible for processing foreclosures in accordance with the applicable 

agreements between such Member and the note owner and all applicable laws, regulations and 

rules. 

(d) The authority to initiate foreclosures and file Legal Proceedings in 

the name of MERS granted to a Member's Certifying Officers under such Member's MERS 

Corporate Resolution is revoked for actions initiated on or after July 22, 2011, the effective date 

of this Rule. (the "Effective Date"). Effective September 1 .• 20 II, the Member whose CertifYing 

Officer initiates a foreclosure in MERS' name could be sanctioned by MERS pursuant to Rule 7, 

provided however, if the Member voluntarily dismisses such foreclosure or withdraws the tiled 

Legal Proceedings within 21 days of filing the action, no sanction shall be levied. 

(e)(i) The note owner or the note owner's servicer shall cause the 

Certifying Officer to execute the assignment of the Security Instrument from MERS to the note 

owner's servicer, or to such other party expressly and specifically designated by the note-owner 

before initiating foreclosure proceedings or filing Legal Proceedings and promptly send the 

assignment of the Security Instrument (in recordable form) tor recording in the applicable public 

land records. 

(ii) Notwithstanding subsection (e)(i), in states in which the law does 

not require the party initiating foreclosure proceedings or filing Legal Proceedings to also be the 

mortgagee, beneficiary, or grantee of record (as applicable), the note owner or the note owner's 

v Fcbruary20 12 26 



servicer shall cause the Certifying Officer to execute the assignment of the Security Instrument 

from MERS to the note owner's servicer or to such other party expressly and specifically 

designated by the note-owner, either before or promptly after initiating foreclosure proceedings 

or filing any Legal Proceedings and promptly send the assignment of the Security Instrument (in 

recordable form) for recording in the applicable land records; provided, however, until MERS 

has identified and MERSCORP has published a list of states that do not require an executed 

assignment of the Security Instrument from MERS to the note owner's servicer, or to such other 

party expressly and specifically designated by the note owner before initiating foreclosure 

proceedings or filing Legal Proceedings, the note owner or the note-owner's servicer shall cause 

the Certifying Officer to execute the assignment from MERS to the note owner's servicer, or to 

such other party expressly and specifically designated by the note owner before initiating 

foreclosure or filing Legal Proceedings in all states. 

vFebruary2012 27 
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PREFACE 

In 1961, the American Law Institute and the Uniform Law Commission, the organizations that 
jointly sponsor the Uniform Commercial Code, established the Permanent Editorial Board for the 
Uniform Commercial Code (PEB). One of the charges ofthe PEB is to issue commentaries "and 
other articulations as appropriate to reflect the correct interpretation of the [Uniform 
Commercial] Code and issuing the same in a manner and at times best calculated to advance the 
uniformity and orderly development of commercial law." Such commentaries and other 
articulations are issued directly by the PEB rather than by action of the American Law Institute 
and the Uniform Law Commission. 

This Report of the Permanent Editorial Board is such an articulation, addressing the application 
of the Uniform Commercial Code to issues oflegal, economic, and social importance arising 
from the issuance and transfer of mortgage notes. A draft of this Report was made available to 
the public for comment on March 29, 20 II, and the comments that were received have been 
taken into account in preparing the final Report. 
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REPORT OF THE PERMANENT EDITORIAL BOARD 

FOR THE 

UNIFORM COMMERCIAL CODE 

APPLICATION OF THE UNIFORM COMMERCIAL CODE TO SELECTED ISSUES 

RELATING TO MORTGAGE NOTES 

Introduction 

Recent economic developments have brought to the forefront complex legal issues about the 
enforcement and collection of mortgage debt. Many of these issues are governed by local real 
property law and local rules of foreclosure procedure, but others are addressed in a uniform way 
throughout the United States by provisions of the Uniform Commercial Code (UCC), 1 Although 
the UCC provisions are settled law, it has become apparent that not all courts and attorneys are 
familiar with them. In addition, the complexity of some of the rules has proved daunting. 

The Pennanent Editorial Board for the Uniform Commercial Code2 has prepared this Report in 
order to further the understanding of this statutory background by identifying and explaining 
several key rules in the UCC that govern the transfer and enforcement of notes secured by a 
mortgage3 on real property. The UCC, of course, does not resolve all issues in this field, Most 
particularly, as to both substance and procedure, the enforcement of real estate mortgages by 
foreclosure is primarily the province of a state's real property law (although detenninations made 

1 The UCC is a uniform law sponsored by the American Law Institute and the Uniform Law Commission. It has 
been enacted in every state (as well as the District of Columbia, Puerto Rico, and the United States Virgin Islands) 
in whole or significant part. This Report is based on the current Official Text of the UCC. Some states have 
enacted some non-unifonn provisions that are generally not relevant to the issues discussed in this Report. Of 
course, the enacted text of the UCC in the state whose law is applicable governs. See note 6, il'!(ra, regarding the 
various different versions of Article 3 of the UCC in effect in the states. 
2ln 1961, the American Law Institute and the Uniform Law Commission, the organizations that jointly sponsor the 
UCC, established the Permanent Editorial Board for the Unifonn Commercial Code (PEB). One of the charges of 
the PEB is to issue commentaries "and other articulations as appropriate to reflect the correct interpretation of the 
[Unifonn Commercial] Code and issuing the same in a manner and at times best calculated to advance the 
unifonnity and orderly development of commercial law," 
3 This Report, like Article 9 of the UCC. uses the tenn "mortgage" to include a consensual interest in real property 
to secure an obligation whether created by mortgage, trust deed, or the like, See UCC § 9-1 02(a)(55) and Official 
Comment 17 thereto and fonner UCC § 9-IOS(l)U). This Report uses the term "mortgage note'' to refer to a note 
secured by a mortgage, whether or not the note is a negotiable instrument under UCC Article 3. 



pursuant to the UCC are typically relevant under that law). Accordingly, this Report should be 
understood as providing guidance only as to the issues the Report addresses. 4 

Background 

Issues relating to the transfer, ownership, and enforcement of mortgage notes are primarily 
governed by two Articles ofthe UCC: 

• In cases in which the mortgage note is a negotiable instrument,5 Article 3 of the UCC6 

provides rules governing the obligations of parties on the note 7 and the enforcement of 
those obligations. 

• In cases involving either negotiable or non~negotiable notes, Article 9 of the UCC8 

contains important rules governing how ownership of those notes may be transferred, the 
effect of the transfer of ownership of the notes on the ownership of the mortgages 
securing those notes, and the right of the transferee, under certain circumstances, to 
record its interest in the mortgage in the applicable real estate recording office. 

This Report explains the application of the rules in both of those UCC Articles to provide 
guidance in: 

• Identifying the person who is entitled to enforce the payment obligation of the maker9 of 
a mortgage note, and to whom the maker owes that obligation; and 

4 Of course, the application of the UCC rules to pm1icular factual circumstances depends on the nature of those 
circumstances. Facts raising legal issues other than those addressed in this Report can result in different rights and 
obligations than would be the case in the absence of those facts. Accordingly, this Report should not be read as a 
statement of the total legal implications of any factual scenario. Rather, the Report sets out the UCC rules that are 
common to the transactions discussed so as to provide a common basis for understanding the application of those 
rules. The impact of non·UCC law that applies to other aspects of such transactions is beyond the scope of this 
Report. 
5 The requirements that must be satisfied in order for a note to be a negotiable instrument are set out in UCC § 3· 
104. 
6 Except for New York, every state (as well as the District of Columbia, Puerto Rico, and the United States Virgin 
Islands) has enacted either the 1990 Official Text of Article 3 or the newer 2002 Official Text (the latter having been 
adopted in ten states as of the date ofthis Report). Unless indicated to the contrary all discussions of provisions in 
Article 3 apply equally to both versions. Much of the analysis ofUCC Article 3 in this Report also applies under the 
older version of Article 3 in effect in New York, although many section numbers differ. The Report does not 
address those aspects of New York's Article 3 that are different from the 1990 or 2002 texts. 
7 In this Report, such notes are sometimes referred to as "negotiable notes." 
8 Unlike Article 3 (which has not been enacted in its modern tbrm in New York), the current version of Article 9 has 
been enacted in all 50 states, the District of Columbia, and the United States Virgin Islands. Some states have 
enacted non-uniform provisions that are generally not relevant to the issues discussed in this Report (but see note 31 
with respect to one relevant non-uniformity). A limited set of amendments to Article 9 was approved by the 
American Law Institute and the Uniform Law Commission in 2010. Except as noted in this Report, those 
amendments (which provide for a uniform effective date of July I, 20 13) are not germane to the matters addressed 
in this Report. 
9 A note can have more than one obligor. In some cases, this is because there is more than one maker (in which case 
they are jointly and severally liable; see UCC § 3-116(a).). In other cases, there may be an indorser. The obligation 
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• Determining who owns the rights represented by the note and mortgage. 

Together, the provisions in Articles 3 and 9 of the UCC (along with general principles that 
appear in Article 1 and that apply to all transactions governed by the UCC) provide legal rules 
that apply to these questions. 10 Moreover, these rules displace any inconsistent common law 
rules that might have otherwise previously governed the same questions. 11 

This Report does not, however, address all of the rules in the UCC relating to enforcement, 
transfer, and ownership of mortgage notes. Rather, it reviews the rules relating to four specific 
questions: 

• Who is the person entitled to enforce a mortgage note and, correspondingly, to whom is 
the obligation to pay the note owed? 

• How can the owner of a mortgage note effectively transfer ownership of that note to 
another person or effectively use that note as collateral for an obligation? 

• What is the effect of transfer of an interest in a mortgage note on the mortgage securing 
it? 

• May a person to whom an interest in a mortgage note has been transferred, but who has 
not taken a recordable assignment of the mortgage, take steps to become the assignee of 
record in the real estate recording system of the mortgage securing the note? 12 

of an indorser is different from that of a maker in that the indorser's obligation is triggered by dishonor of the note 
(see UCC § 3-415) and, uri less waived, indorsers have additional procedural protections (such as notice of dishonor; 
see UCC § 3-503)). These differences do not affect the issues addressed in this Report. For simplicity, this Report 
uses the teiTil "maker" to refer to both makers and indorsers. 
10 Subject to limitations on the ability to affect the rights of third parties, the effect of these provisions may be varied 
by agreement. UCC § 1-302. Variation by agreement is not pennitted when the variation would disclaim 
obligations of good faith, diligence, reasonableness, or care prescribed by the UCC or when the UCC otherwise so 
indicates (see, e.g., UCC § 9-602). But the meaning of the statute itself cannot be varied by agreement. Thus, for 
example, private parties cannot make a note negotiable unless it complies with UCC § 3-104. See Official 
Comment I to UCC § 1-302. Similarly, parties may not avoid the application ofUCC Article 9 to a transaction that 
falls within its scope. See id. and Official Comment 2 to UCC § 9-l 09. 
11 UCC § J-103(b). As noted in Official Comment 2 to UCC § 1-\03: 

The Uniform Commercial Code was drafted against the backdrop of existing bodies of law, including the 
common law and equity, and relies on those bodies of law to supplement its provisions in many important 
ways. At the same time .• the Unifonn Commercial Code is the primary source of commercial law rules in 
areas that it governs, and its rules represent choices made by its drafters and the enacting legislatures about 
the appropriate policies to be furthered in the transactions it covers. Therefore, while principles of common 
law and equity may supplement provisions of the Uniform Commercial Code, they may not be used to 
supplant its provisions, or the purposes and policies those provisions reflect, unless a specific provision of 
the Uniform Commercial Code provides otherwise. In the absence of such a provision, the Unifonn 
Commercial Code preempts principles of common law and equity that are inconsistent with either its 
provisions or its purposes and policies. 

12 The Report does not discuss the application of common law principles, such as the law of agency, that supplement 
the provisions of the UCC other than to note some situations in which the text or comments of the UCC identify 
such principles as being relevant. See UCC § l·l03(b). 
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Question One- To Whom is the Obligation to Pay a Mortgage Note Owed? 

If the mortgage note is a negotiable instrument, 13 Article 3 of the UCC provides a largely 
complete set of rules governing the obligations of parties on the note, including how to determine 
who may enforce those obligations and, thus, to whom those obligations are owed. The 
following discussion analyzes the application of these rules to that determination in the context 
of mortgage notes that are negotiable instruments. 14 

In the context of mortgage notes that have been sold or used as collateral to secure an obligation, 
the central concept for making that determination is identification of the "person entitled to 
enforce" the note. 15 Several issues are resolved by that determination. Most particularly: 

(i) the maker's obligation on the note is to pay the amount of the note to the person 
entitled to enforce the note, 16 

(ii) the maker's payment to the person entitled to enforce the note results in discharge 
of the maker's obligation, 17 and 

(iii) the maker"s failure to pay, when due, the amount of the note to the person entitled 
to enforce the note constitutes dishonor of the note. 18 

Thus, a person seeking to enforce rights based on the failure of the maker to pay a mortgage note 
must identify the person entitled to enforce the note and establish that that person has not been 
paid. This portion of this Report sets out the criteria for qualifying as a 1'person entitled to 
enforce" a mortgage note. The discussion of Question Two addresses how ownership of a 
mortgage note may be effectively transferred from an owner to another person. 

13 See UCC § 3-104 for the requirements that must be fulfilled in order for a payment obligation to qualifY as a 
negotiable instrument. It should not be assumed that all mortgage notes are negotiable instruments. The issue of the 
negotiability of a particular mortgage note, which requires application of the standards in UCC § 3-104 to the words 
of the particular note, is beyond the scope of this Report. 
14 Law other than Article 3, including contract law. governs this determination for non-negotiable mortgage notes. 
That law is beyond the scope of this Report. 
15 The concept of"person entitled to enforce" a note is not synonymous with "owner" of the note. See Official 
Comment 1 to UCC § 3·203. A person need not be the owner of a note to be the person entitled to enforce it, and 
not all owners will qualify as persons entitled to enforce. Rules that address transfer of ownership of a note are 
addressed in the discussion of Question 2 below. 
16 UCC § 3-412. (If the note has been dishonored, and an indorser has paid the note to the person entitled to enforce 
it, the maker's obligation runs to the indorser.) 
17UCC § 3-602. The law of agency is applicable in detennining whether a payment has been made to a person 
entitled to enforce. See id, Official Comment 3. Note that, in states that have enacted the 2002 Official Text of 
UCC Article 3, UCC § 3-602(b) provides that a maker is also discharged by paying a person fonncrly entitled to 
enforce the note if the maker has not received adequate notification that the note has been transferred and that 
payment is to be made to the transferee. This amendment aligns the protection afforded to makers of notes that have 
been assigned with comparable protection afforded to obligors on other payment rights that have been assigned. 
See, e.g., UCC § 9-406(a); Restatement (Second), Contracts§ 338( 1). 
18 See UCC § 3·502. See also UCC § 3-602. 
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UCC Section 3-301 provides only three ways in which a person may qualify as the person 
entitled to enforce a note, two ofwhich require the person to be in possession of the note (which 
may include possession by a third party that possesses it for the person) 19

: 

• The first way that a person may quality as the person entitled to enforce a note is to be its 
"holder." This familiar concept, set out in detail in UCC Section 1~20l(b)(21)(A), 
requires that the person be in possession of the note and either (i) the note is payable to 
that person or (ii) the note is payable to bearer. Determining to whom a note is payable 
requires examination not only of the face of the note but also of any indorsements. This 
is because the party to whom a note is payable may be changed by indorsement20 so that, 
for example, a note payable to the order of a named payee that is indorsed in blank by 
that payee becomes payable to bearer. 21 

• The second way that a person may be the person entitled to enforce a note is to be a 
"nonholder in possession of the [note] who has the rights of a holder." 

o How can a person who is not the holder of a note have the rights of a holder? 
This can occur by operation oflaw outside the UCC, such as the law of 
subrogation or estate administration, by which one person is the successor to or 
acquires another person's rights. 22 It can also occur if the delivery of the note to 
that person constitutes a "transfer" (as that term is defined in UCC Section 3-203, 
see below) because transfer of a note "vests in the transferee any right of the 
transferor to enforce the instrument."23 Thus, if a holder (who, as seen above, is a 
person entitled to enforce a note) transfers the note to another person, that other 
person (the transferee) obtains from the holder the right to enforce the note even if 
the transferee does not become the holder (as in the example below). Similarly. a 

19 See UCC § 1-1 03(b) (unless displaced by particular provisions of the UCC, the law of, inter alia, principal and 
agent supplements the provisions ofthe UCC). See also UCC § 3-420, Comment I ("Delivery to an agent [of a 
payee] is delivery to the payee."). Note that "delivery" of a negotiable instrument is defined in UCC § l-201(b)(15) 
as voluntary transfer of possession. This Report does not address the determination of whether a particular person is 
an agent of another person under the law of agency and the agency law implications of such a determination. 
20 ''Indorsement," as defined in UCC § 3-204(a), requires the signature of the indorser. The law of agency 
determines whether a signature made by a person purporting to act as a representative binds the represented person. 
UCC § 3-402(a); see note I 2, supra. An indorsement may appear either on the instrument or on a separate piece of 
paper (usually referred to as an allonge) affixed to the instrument. See UCC § 3-204(a) and Comment I, par. 4. 
21 UCC Section 3-205 contains the rules concerning the effect of various types of indorsement on the party to whom 
a note is payable. Either a "special indorsement" (see UCC § 3-205(a)) or a '"blank indorsement" (see UCC § 3-
20S(b)) can change the identity of the person to whom the note is payable. A special indorsement is an indorsement 
that identifies the person to whom it makes the note payable, while a blank indorsement is an indorsement that does 
not identify such a person and results in the instrument becoming payable to bearer. When an instrument is indorsed 
in blank (and, thus, is payable to bearer), it may be negotiated by transfer of possession alone until specially 
indorsed. UCC § 3·205(b). 
22 See Official Comment to UCC § 3·30 I. 
23 ucc § 3-203(b). 
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subsequent transfer will result in the subsequent transferee being a person entitled 
to enforce the note. 

o Under what circumstances does delivery of a note qualify as a transfer? As stated 
in UCC Section 3-203(a), a note is transferred "when it is delivered by a person 
other than its issuer for the purpose of giving to the person receiving delivery the 
right to enforce the instrument." For example, assume that the payee of a note 
sells it to an assignee, intending to transfer all of the payee's rights to the note, but 
delivers the note to the assignee without indorsing it. The assignee will not 
qualifY as a holder (because the note is still payable to the payee) but, because the 
transaction between the payee and the assignee qualifies as a transfer, the assignee 
now has all of the payee's rights to enforce the note and thereby qualifies as the 
person entitled to enforce it. Thus, the failure to obtain the indorsement of the 
payee does not prevent a person in possession of the note from being the person 
entitled to enforce it, but demonstrating that status is more difficult. This is 
because the person in possession of the note must also demonstrate the purpose of 
the delivery of the note to it in order to qualify as the person entitled to enforce. 24 

• There is a third method of qualifYing as a person entitled to enforce a note that, unlike the 
previous two methods, does not require possession of the note. This method is quite 
limited - it applies only in cases in which ''the person cannot reasonably obtain 
possession of the instrument because the instrument was destroyed, its whereabouts 
cannot be determined, or it is in the wrongful possession of an unknown person or a 
person that cannot be found or is not amenable to service of process."25 In such a case, a 
person qualifies as a person entitled to enforce the note if the person demonstrates not 
only that one of those circumstances is present but also demonstrates that the person was 
formerly in possession of the note and entitled to enforce it when the loss of possession 
occurred and that the loss of possession was not as a result of transfer (as defined above) 
or lawful seizure. If the person proves those facts, as well as the terms ofthe note, the 
person is a person entitled to enforce the note and may seek to enforce it even though it is 
not in possession of the note,26 but the court may not enter judgment in favor of the 

24 If the note was transferred for value and the transferee does not qualifY as a holder because of the lack of 
indorsement by the transferor, "the transferee has a specifically enforceable right to the unqualified indorsement of 
the transferor." See UCC § 3-203(c). 
2
' UCC § 3-309(a)(iii) (1990 text), 3-309(a)(3) (2002 text). The 2002 text goes on to provide that a transferee from 

the person who lost possession of a note may also quality as a person entitled to enforce it. See UCC § 3-
309(a)(I)(B) (2002), This point was thought to be implicit in the 1990 text, but was rejected in some cases in which 
the issue was raised. The reasoning ofthose cases was rejected in Official Comment 5 to UCC § 9-109 and the 
point was made explicit in the 2002 text of Article 3. 
26 To prevail the person must establish not only that the person is a person entitled to enforce the note but also the 
other elements of the maker's obligation to pay such a person. See generally UCC § § 3-309(b ), 3-412. Moreover, 
as is the case with respect to the enforcement of all rights under the UCC, the person enforcing the note must act in 
good faith in enforcing the note. UCC § 1-304. 
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person unless the court finds that the maker is adequately protected against loss that 
might occur ifthe note subsequently reappears. 27 

Illustrations: 

1. Maker issued a negotiable mortgage note payable to the order of Payee. Payee is in 
possession of the note, which has not been indorsed. Payee is the holder of the note and, 
therefore, is the person entitled to enforce it. UCC §§ 1-201(b)(2l)(A), 3-30l(i). 

2. Maker issued a negotiable mortgage note payable to the order of Payee. Payee indorsed 
the note in blank and gave possession of it to Transferee. Transferee is the holder of the 
note and, therefore, is the person entitled to enforce it. UCC §§ l-201(b)(21)(A), 
3-301 (i). 

3. Maker issued a negotiable mortgage note payable to the order of Payee. Payee sold the 
note to Transferee and gave possession of it to Transferee for the purpose of giving 
Transferee the right to enforce the note. Payee did not, however, indorse the note. 
Transferee is not the holder of the note because, while Transferee is in possession of the 
note, it is payable neither to bearer nor to Transferee. UCC § 1-201 (b )(21 )(A). 
Nonetheless, Transferee is a person entitled to enforce the note. This is because the note 
was transferred to Transferee and the transfer vested in Transferee Payee's right to 
enforce the note. UCC § 3-203(a)-(b). As a result, Transferee is a nonholder in 
possession of the note with the rights of a holder and, accordingly, a person entitled to 
enforce the note. UCC § 3-30l(ii). 

4. Same facts as Illustrations 2 and 3, except that (i) under the law of agency, Agent is the 
agent of Transferee for purposes of possessing the note and (ii) it is Agent, rather than 
Transferee, to whom actual physical possession of the note is given by Payee. In the 
facts of Illustration 2, Transferee is a holder of the note and a person entitled to enforce it. 
In the context of Illustration 3, Transferee is a person entitled to enforce the note. 
Whether Agent may enforce the note or mortgage on behalf of Transferee depends in part 
on the law of agency and, in the case of the mortgage, real property law. 

5. Same facts as Illustration 2, except that after obtaining possession of the note, Transferee 
lost the note and its whereabouts cannot be determined. Transferee is a person entitled to 
enforce the note even though Transferee does not have possession of it. UCC § 3-309(a). 
If Transferee brings an action on the note against Maker, Transferee must establish the 
terms of the note and the elements of Maker's obligation on it. The court may not enter 
judgment in favor of Transferee, however, unless the court finds that Maker is adequately 
protected against loss that might occur by reason of a claim of another person (such as the 
finder of the note) to enforce the note. UCC § 3-309(b). 

27 See id. UCC § J-309(b) goes on to state that "Adequate protection may be provided by any reasonable means." 
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Question Two- What Steps Must be Taken for the Owner of a Mortgage Note to Transfer 
Ownership of the Note to Another Person or Use the Note as Collateral for an Obligation? 

In the discussion of Question One, this Report addresses identification of the person who is 
entitled to enforce a note. That discussion does not address who "owns" the note. While, in 
many cases, the person entitled to enforce a note is also its owner, this need not be the case. The 
rules that determine whether a person is a person entitled to enforce a note do not require that 
person to be the owner of the note,28 and a change in ownership of a note does not necessarily 
bring about a concomitant change in the identity of the person entitled to enforce the note. This is 
because the rules that determine who is entitled to enforce a note and the rules that determine 
whether the note, or an interest in it, have been effectively transferred serve different functions: 

• The rules that determine who is entitled to enforce a note are concerned primarily with 
the maker of the note, providing the maker with a relatively simple way of determining to 
whom his or her obligation is owed and~ thus, whom to pay in order to be discharged. 

• The rules concerning transfer of ownership and other interests in a note, on the other 
hand, primarily relate to who, among competing claimants, is entitled to the economic 
value of the note. 

In a typical transaction, when a note is issued to a payee, the note is initially owned by that 
payee. If that payee seeks either to use the note as collateral or sell the note outright, Article 9 of 
the UCC governs that transaction and determines whether the creditor or buyer has obtained a 
property right in the note. As is generally known, Article 9 governs transactions in which 
property is used as collateral for an obligation. 29 In addition, however, Article 9 governs the sale 
of most payment rights, including the sale of both negotiable and non~ negotiable notes. 30 With 
very few exceptions, the same Article 9 rules that apply to transactions in which a payment right 
is collateral for an obligation also apply to transactions in which a payment right is sold. Rather 
than contain two parallel sets of rules- one for transactions in which payment rights are 
collateral and the other for sales of payment rights - Article 9 uses nomenclatute conventions to 
apply one set of rules to both types of transactions. This is accomplished primarily by defining 
the term "security interest" to include not only an interest in property that secures an obligation 

28 See UCC § 3-30 I, which provides, in relevant part, that "A person may be a person entitled to enforce the 
instrument even though the person is not the owner of the instrument , . , ," 
29 UCC § 9-109(a)(l). 
30 With certain limited exceptions not gennane to this Report, Article 9 govems the sale of accounts, chattel paper, 
payment intangibles, and promissory notes. UCC § 9-109(a)(3). The term ''promissory note" includes not only 
notes that fulfill the requirements of a negotiable instrument under UCC § 3-104 but also notes that do not fulfill 
those requirements but nonetheless are of a "type that in ordinary business is transferred by delivery with any 
necessary indorsement or assignment." See UCC §§ 9-1 02(a)(65) (definition of"promissory note") and 9-1 02(a)(4 7) 
(definition of "instrument" as the term is used in Article 9). 
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but also the right of a buyer of a payment right in a transaction governed by Article 9. 31 

Similarly, definitional conventions denominate the seller of such a payment right as the ''debtor,'' 
the buyer as the "secured party," and the sold payment right as the "collateral."32 As a result, for 
purposes of Article 9, the buyer of a promissory note is a "secured pat1i' that has acquired a 
"security interest" in the note from the "debtor," and the rules that apply to security interests that 
secure an obligation generaJiy also apply to transactions in which a promissory note is sold. 

Section 9-203(b) of the Uniform Commercial Code provides that three criteria must be fulfilled 
in order for the owner of a mortgage note effectively to create a "security interest" (either an 
interest in the note securing an obligation or the outright sale of the note to a buyer) in it. 

• The first two criteria are straightforward- "value" must be given33 and the debtor/seller 
must have rights in the note or the power to transfer rights in the note to a third party.34 

• The third criterion may be fulfilled in either one of two ways. Either the debtor/seller 
must "authenticate"35 a "security agreement"36 that describes the note37 or the secured 
party must take possession38 of the note pursuant to the debtor's security agreement. 39 

31 See UCC § 1-201(b)(35) (UCC § 1-20 I (37) in states that have not yet enacted the 200 I revised text of UCC 
Article I]. (For reasons that are not apparent, when South Carolina enacted the 1998 revised text ofUCC Article 9, 
which Included an amendment to UCC § 1-20 I to expand the definition of''security interest" to include the right of 
a buyer of a promissory note, it did not enact the amendment to § 1-20 I. This Report does not address the effect of 
that omission.) The limitation to transactions govemed by Article 9 refers to the exclusion, in cases not gennane to 
this Report, of certain assignments of payment rights from the reach of Article 9. 
32 UCC §§ 9~ I 02(a)(28)(B); 9-1 02(a)(72)(D); 9·1 02(a)( 12)(B). 
33 UCC § 9-203(b}(l). UCC § 1-204 provides that giving '"value" for rights includes not only acquiring them for 
consideration but also acquiring them in return for a binding commitment to extend credit, as security for or in 
complete or partial satisfaction of a preexisting claim, or by accepting delivery of them under a preexisting contract 
for their purchase. 
34 UCC § 9-203(b )(2). Limited rights that are shor1 of full ownership are sufficient for this purpose. See Official 
Comment 6 to UCC § 9·203. 
35 This tennis defined to include signing and its electronic equivalent. See UCC § 9-102(a)(7). 
36 A "security agreement" is an agreement that creates or provides for a security interest (including the rights of a 
buyer arising upon the outright sale of a payment right). See UCC § 9-I02(a)(73). 
37 Article 9's criteria for descriptions of property in a security agreement are quite flexible. Generally speaking, any 
description suffices, whether or not specific, if it reasonably identifies the property. See UCC § 9-1 08(a)-(b ). A 
"supergeneric" description consisting solely of words such as "all of the debtor's assets" or "all ofthe debtor's 
personal property" is not sufficient, however. UCC § 9-1 08(c). A narrower description, limiting the property to a 
particular category or type, such as "all notes," is sufficient. For example, a description that refers to "all of the 
debtor's notes" is sufficient. 
38 See UCC § 9-313. As noted in Official Comment 3 to UCC § 9-313, "in determining whether a particular person 
has possession, the principles of agency apply." In addition, UCC § 9-313 also contains two special rules under 
which possession by a non-agent may constitute possession by the secured party. First, if a person who is not an 
agent is in possession of the collateral and the person authenticates a record acknowledging that the person holds the 
collateral for the secured party's benefit, possession by that person constitutes possession by the secured party. 
UCC § 9-313{c). Second, a secured party that has possession of collateral does not relinquish possession by 
delivering the collateral to another person (other than the debtor or a lessee of the collateral rrom the debtor in the 
ordinary course ofthe debtor's business) if the delivery is accompanied by instructions to that person to hold 
possession of the collateral for the benefit of the secured party or redeliver it to the secured party. UCC § 9·313(h). 
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o Thus, if the secured party (including a buyer) takes possession ofthe mortgage 
note pursuant to the security agreement of the debtor (including a seller); this 
criterion is satisfied even if that agreement is oral or otherwise not evidenced by 
an authenticated record. 

o Alternatively, if the debtor authenticates a security agreement describing the note, 
this criterion is satisfied even if the secured party does not take possession of the 
note. (Note that in this situation, in which the seller of a note may retain 
possession of it, the owner of a note may be a different person than the person 
entitled to enforce the note.)40 

Satisfaction of these three criteria of Section 9-203(b) results in the secured party (including a 
buyer of the note) obtaining a property right (whether outright ownership or a security interest to 
secure an obligation) in the note from the debtor (including a seller of the note).41 

Illustrations: 

6. Maker issued a mortgage note payable to the order of Payee. 42 Payee borrowed money 
from Funder and, to secure Payee's repayment obligation, Payee and Funder agreed that 
Funder would have a security interest in the note. Simultaneously with the funding of the 
loan, Payee gave possession of the note to Funder. Funder has an attached and 

See also Official Comment 9 to UCC § 9-313 ("New subsections (h) and (i) address the practice of mortgage 
warehouse lenders.") Possession as contemplated by UCC § 9-313 is also possession for purposes of UCC § 9-203. 
See UCC § 9-203, Comment 4. 
39 UCC §§ 9-203(b)(3)(A)-(B). 
40 As noted in the discussion of Question One, payment by the maker of a negotiable note to the person entitled to 
enforce it discharges the maker's obligations on the note. UCC § 3-602. This is the case even if the person entitled 
to enforce the note is not its owner. As between the person entitled to enforce the note and the owner of the note. 
the right to the money paid by the maker is determined by the UCC and other applicable law, such as the law of 
contract and the law of restitution, as well as agency law. See, e.g., UCC §§ 3-306 and 9-315(a)(2). As noted in 
comment 3 to UCC § 3-602, "if the original payee of the note transfers ownership of the note to a third party but 
continues to service the obligation, the law of agency might treat payments made to the original payee as payments 
made to the third party." 
41 For cases in which another person claims an interest in the note (whether as a result of another voluntary transfer 
by the debtor or otherwise), reference to Article 9' s rules governing perfection and priority of security interests may 
be required in order to rank order those claims (and, in some cases, determine whether a party has taken the note free 
of competing claims to the note). In the case of notes that are negotiable instruments, the Article 3 concept of 
''holder in due course" (see UCC § 3-302) should be considered as well, because a holder in due course takes its 
rights in an instrument free of competing property claims to it (as well as free of most defenses to obligations on it). 
See UCC §§ 3-305 and 3·306. With respect to determining whether the owner of a note has effectively transferred a 
property interest to a transferee, however, the perfection and priority rules are largely irrelevant. (The application of 
the perfection and priority rules can result in the rights of the transferee either being subordinate to the rights of a 
competing claimant or being extinguished by the rights of the competing claimant. See, e.g., UCC §§ 9-317(b), 9-
322(a), 9-330(d), and 9-331 (a).) 
42 For this Illustration, as well as Illustrations 7-11, the analysis under UCC Article 9 is the same whether the 
mortgage note is negotiable or non-negotiable. This is because, in either case, the mortgage note will qualify as a 
"promissory note" and, therefore, an "instrument" under UCC Article 9. See UCC §§ 9-1 02(a}( 47), (65). 
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. --·-·· .. ----------------------------

enforceable security interest in the note. UCC § 9~203(b). This is the case even if 
Payee's agreement is oral or otherwise not evidenced by an authenticated record. Payee 
is no longer a person entitled to enforce the note (because Payee is no longer in 
possession of it and it has not been lost, stolen, or destroyed). UCC § 3-30 I. Funder is a 
person entitled to enforce the note if either (i) Payee indorsed the note by blank 
indorsement or by a special indorsement identifying Funder as the person to whom the 
indorsement makes the note payable (because, in such cases, Funder would be the holder 
of the note), or (ii) the delivery of the note from Payee to Funder constitutes a transfer of 
the note under UCC § 3-203 (because, in such case, Funder would be a nonholder in 
possession ofthe note with the rights of a holder). See also UCC §§ l-20l(b)(2l)(A), 3-
205(a)-(b), and 3-30l(iHii). 

7. Maker issued a mortgage note payable to the order of Payee. Payee borrowed money 
from Funder and, in a signed writing that reasonably identified the note (whether 
specifically or as part of a category or a type of property defined in the UCC), granted 
Funder a security interest in the note to secure Payee's repayment obligation. Payee, 
however, retained possession of the note. Funder has an attached and enforceable 
security interest in the note. UCC § 9-203(b). If the note is negotiable, Payee remains 
the holder and the person entitled to enforce the note because Payee is in possession of it 
and it is payable to the order of Payee. UCC §§ 1-201(b)(2l)(A), 3-30l(i). 

8. Maker issued a mortgage note payable to the order of Payee. Payee sold the note to 
Funder, giving possession of the note to Funder in exchange fbr the purchase price. The . 
sale of the note is governed by Article 9 and the rights of Funder as buyer constitute a 
"security interest." UCC §§ 9~109(a)(3), 1-20l(b)(35). The security interest is attached 
and is enforceable. UCC § 9-203(b). This is the case even if the sales agreement was 
oral or otherwise not evidenced by an authenticated record. If the note is negotiable, 
Funder is also a person entitled to enforce the note, whether or not Payee indorsed it, 
because either (i) Funder is a holder of the note (if Payee indorsed it by blank 
indorsement or by a special indorsement identifYing Funder as the person to whom the 
indorsement makes the note payable) or (ii) Funder is a nonholder in possession ofthe 
note (if there is no such indorsement) who has obtained the rights of Payee by transfer of 
the note pursuant to UCC § 3-203. See also UCC §§ l-20l(b)(21)(A), 3-205(a)-(b), and 
3-301 (i)-(ii). 

9. Maker issued a mortgage note payable to the order of Payee. Pursuant to a signed writing 
that reasonably identified the note (whether specifically or as part of a category or a type 
of property defmed in the UCC), Payee sold the note to Funder. Payee, however, 
retained possession of the note. The sale of the note is governed by Article 9 and the 
rights of Funder as buyer constitute a "security interest.'' UCC § 1·20 I (b )(35 ). The 
security interest is attached and is enforceable. UCC § 9-203(b). If the note is 
negotiable, Payee remains the holder and the person entitled to enforce the note (even 
though, as between Payee and Funder, Funder owns the note) because Payee is in 
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possession of it and it is payable to the order of Payee. UCC §§ 1-201 (b)(21 )(A), 3-
30l(i). 

Question Three- What is the Effect of Transfer of an Interest in a Mortgage Note on the 
Mortgage Securing It? 

What if a note secured by a mortgage is sold (or the note is used as collateral to secure an 
obligation), but the parties do not take any additional actions to assign the mortgage that secures 
payment of the note, such as execution of a recordable assignment of the mortgage? UCC 
Section 9-203(g) explicitly provides that, in such cases, the assignment of the interest of the 
seller or other grantor of a security interest in the note automatically transfers a corresponding 
interest in the mortgage to the assignee: "The attachment of a security interest in a right to 
payment or performance secured by a security interest or other lien on personal or real property 
is also attachment of a security interest in the security interest, mortgage, or other lien." (As 
noted previously, a ''security interest" in a note includes the right of a buyer ofthe note.) 

While this question has provoked some uncertainty and has given rise to some judicial analysis 
that disregards the impact of Article 9,43 the UCC is unambiguous: the sale of a mortgage note 
(or other grant of a security interest in the note) not accompanied by a separate conveyance of 
the mortgage securing the note does not result in the mortgage being severed from the note. 44 

It is important to note in this regard, however, that UCC Section 9-203(g) addresses only 
whether, as between the seller of a mortgage note (or a debtor who uses it as collateral) and the 
buyer or other secured party, the interest of the seller (or debtor) in the mortgage has been 
correspondingly transferred to the secured party. UCC Section 9-308(e) goes on to state that, if 
the secured party's security interest in the note is perfected, the secured party's security interest 

43See, e.g., the discussion of this issue in U.S. Bank v. Ibanez, 458 Mass. 637 at 652-53, 941 N.E.2d 40 at 53-54 
(2011). In that discussion, the court cited Massachusetts common law precedents pre-dating the enactment of the 
current text of Article 9 to the effect that a mortgage does not follow a note in the absence of a separate assignment 
of the mortgage, but did not address the effect of Massachusetts's subsequent enactment of UCC § 9-203(g) on those 
precedents. Under the rule in UCC § 9-203(g), if the holder of the note in question demonstrated that it had an 
attached security interest (including the interest of a buyer) in the note, the holder of the note in question would also 
have a security interest in the mortgage securing the note even in the absence of a separate assignment of the 
mortgage. (This Report does not address whether, under the facts of the Ibanez case, the holder of the note had an 
attached security interest in the note and, thus, qualified for the application ofUCC § 9-203(g). Moreovel', even if 
the holder had an attached security interest in the note and, thus, had a security interest in the mortgage, this would 
not, of itself, mean that the holder could enforce the mortgage without a recordable assignment oft he mortgage to 
the holder. Whatever steps are required in order to enforce a mortgage in the absence of a recordable assignment are 
the province of real property law. The matter is addressed, in part, in the discussion of Question 4 below.) 
44 Official Comment 9 to UCC § 9-203 confinns this point: "Subsection (g) codifies the common-law rule that a 
transfer of an obligation secured by a security interest or other lien on personal or real property also transfers the 
security interest or lien." Pursuant to UCC § 1-302(a), the parties to the transaction may agree that an interest in the 
mortgage securing the note does not accompany the note, but such an agreement is unlikely. See, e.g., Restatement 
(3d), Property (Mortgages)§ 5.4, comment a ("It is conceivable that on rare occasions a mortgagee will wish to 
disassociate the obligation and the mortgage, but that result should follow only upon evidence that the parties to the 
transfer so agreed."). 
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in the mortgage securing the note is also perfected, 45 with result that the right of the secured 
party is senior to the rights of a person who then or later becomes a lien creditor of the seller of 
(or other grantor of a security interest in) the note. Neither of these rules, however, determines 
the ranking of rights in the underlying real property itself, or the effect of recordation or non
recordation in the real property recording system on enforcement of the mortgage.46 

Illustration: 

10. Same facts as Illustration 9. The signed writing was silent with respect to the mortgage 
securing the note and the parties made no other agreement with respect to the mortgage. 
The attachment of Funder' s interest in the rights of Payee in the note also constitutes 
attachment of an interest in the rights of Payee in the mOJtgage. UCC § 9-203(g). 

Question Four- What Actions May a Person to Whom an Interest in a Mortgage Note Has 
Been Transferred, but Who Has not Taken a Recordable Assignment of the Mortgage, 
Take in Order to Become the Assignee of Record of the Mortgage Securing the Note? 

In some states, a party without a recorded interest in a mortgage may not enforce the mortgage 
non-judicially. In such states, even though the buyer of a mortgage note (or a creditor to whom a 
security interest in the note has been granted to secure an obligation) automatically obtains 
corresponding rights in the mortgage, 47 this may be insufficient as a matter of applicable real 
estate law to enable that buyer or secured creditor to enforce the mortgage upon default of the 
maker if the buyer or secured creditor does not have a recordable assignment. The buyer or other 
secured party may attempt to obtain such a recordable assignment from the seller or debtor at the 
time it seeks to enforce the mortgage, but such an attempt may be unsuccessful. 48 

Article 9 of the UCC provides such a buyer or secured creditor a mechanism by which it can 
record its interest in the realty records in order to conduct a non-judicial foreclosure. UCC 
Section 9·607(b) provides that 11ifnecessary to enable a secured party [including the buyer of a 
mortgage note] to exercise ... the right of [its transferor]to enforce a mortgage non judicially," 
the secured party may record in the office in which the mortgage is recorded (i) a copy of the 
security agreement transferring an interest in the note to the secured party and (ii) the secured 

45 See Official Comment 6 to UCC § 9-30&, which also observes that "this result helps prevent the separation of the 
mortgage (or other lien) from the note.'' Note also that, as explained in Official Comment 7 to UCC § 9-109, "It 
also follows from [UCC § 9-1 09(b)] that an attempt to obtain or perfect a security interest in a secured obligation by 
complying with non-Article 9 law, as by an assignment of record of a real-property mortgage, would be ineffective." 
46 Similarly, Official Comment 6 to UCC § 9-308 states that "this Article does not detennine who has the power to 
release a mortgage of record. That issue is determined by real-propet1y law." 
47 See discussion of Question Three, supra. 
48 In some cases, the seller or debtor may no longer be in business. In other cases, it may simply be unresponsive to 
requests for execution of documents with respect to a transaction in which it no longer has an economic interest. 
Moreover, in cases in which mortgage note was collateral for an obligation owed to the secured party, the defaulting 
debtor may simply be unwilling to assist its secured party. See Official Comment 8 to UCC § 9-607. 
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party's sworn affidavit in recordable form stating that default has occurred49 and that the secured 
party is entitled to enforce the mortgage non-judicially. 50 

Illustration: 

11. Same facts as Illustration 10. Maker has defaulted on the note and mortgage and Funder 
would like to enforce the mortgage non-judicially. In the relevant state, however, only a 
party with a recorded interest in a mortgage may enforce it non-judicially. Funder may 
record in the relevant mortgage recording office a copy of the signed writing pursuant to 
which the note was sold to Funder and a sworn affidavit stating that Maker has defaulted 
and that Funder is entitled to enforce the mortgage non-judicially. UCC § 9-607(b). 

Summary 

The Uniform Commercial Code provides four sets of rules that determine matters that are 
important in the context of enforcement of mortgage notes and the mortgages that secure them: 

• First, in the case of a mortgage note that is a negotiable instrument, Article 3 of the UCC 
determines the identity of the person who is entitled to enforce the note and to whom the 
maker owes its payment obligation; payment to the person entitled to enforce the note 
discharges the maker's obligation, but failure to pay that party when the note is due 
constitutes dishonor. 

• Second, for both negotiable and non-negotiable mortgage notes, Article 9 of the UCC 
determines whether a transferee of the note from its owner has obtained an attached 
property right in the note. 

• Third, Article 9 of the UCC provides that a transferee of a mortgage note whose property 
right in the note has attached also automatically has an attached property right in the 
mortgage that secures the note. 

• Finally, Article 9 of the UCC provides a mechanism by which the owner of a note and the 
mortgage securing it may, upon default of the maker of the note~ record its interest in the 
mortgage in the realty records in order to conduct a non-judicial foreclosure. 

As noted previously, these UCC rules do not resolve all issues in this field. The enforcement of 
real estate mortgages by foreclosure is primarily the province of a state's real property law, but 
legal determinations made pursuant to the four sets ofUCC rules described in this Report will, in 
many cases, be central to administration of that law. In such cases, proper application of real 
property law requires proper application of the UCC rules discussed in this Report. 

49 The 20 I 0 amendments to Article 9 (see fn. 8, supra) add language to this provision to clarify that "default," in this 
context, means default with respect to the note or other obligation secured by the mortgage. 
50 UCC § 9-607(b) does not address other conditions that must be satisfied for judicial or non-judicial enforcement 
of a mortgage. 
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Freddie 
Mac 

We make hOOl'il possible .,, Bulletin 
NUMBER: 2011·5 

TO: Freddie Mac Servicers March 23, 2011 

SUBJECTS 

With this Single-Family Seller/Servicer Guide ("Guide") Bulletin, we are making the following changes 
to our Servicing requirements: 

• Permitting Servicers to postpone foreclosure sales handled by designated counsel as long as the newly 
scheduled foreclosure sale date is within Freddie Mac's State foreclosure time lines 

• Eliminating the option to foreclose in the name of Mortgage Electronic Registration Systems Inc. 
(MERS) 

• Revising our requirements relating to foreclosure and bankruptcy referrals to: 

IJ Provide additional details about Servicer's Servicing obligations and expressly prohibit Servicers 
from charging Freddie Mac, trustees or attorneys for Servicing obligations compensated by the 
Servicing Spread 

IJ Add a requirement that prohibits Serviccrs from contracting, or making arrangements, with 
attorneys or trustees whereby the Servicer (or its affiliate, service provider, vendor or outsourcing 
company) receives any fmancial or other benefits, directly or indirectly, from the attorneys or 
trustees 

CJ Add a requirement that prohibits Servicers from requiring attorneys or trustees to use specified 
vendors, services or products, except for colUlectivity and invoice processing systems used by the 
Servicer 

IJ Prohibit Servicers from allowing service providers, vendors, outsourcing companies, or others to 
participate in, or influence, the selection of foreclosure counsel and trustees 

IJ Add new remedies that Freddie Mac may exercise, in its sole discretion, if a Servicer fails to 
comply with any of the new requirements relating to foreclosure and bankruptcy referrals 

• Announcing that we will reimburse Servicers for limited connectivity and invoice processing fees and 
introducing new expense codes to facilitate the reimbursement of these new reimbursable expenses 

• Revising our property preservation requirements by: 

IJ Introducing a new requirement to obtain an interior property inspection once a property has been 
determined to be abandoned, and again within 30 days prior to a scheduled foreclosure sale 

IJ Creating several new expense codes and increasing the expense limits for certain existing expense 
codes 

• Announcing updated requirements for Servicer interaction with state Housing Finance Agencies 
("HF As") regarding unemployment mortgage assistance, subsidy and/or mortgage reinstatement 
programs 
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• Revising Form 1132, Authorization for Automatic Transfer of Funds Through the Automated 
Clearing House (ACH), to be a fillablc fonn 

In addition, we are reminding Servicers that: 

• Freddie Mac updates Guide Exhibit 79, Designated Cormseltrrustee, to add or remove attorneys from 
time to time. Servicers are responsible for periodically checking to ensure that they are utilizing the 
most current version of Exhibit 79. 

• Servicers are required to take appropriate steps to ensure that they receive notification of Bulletin 
publications 

Effective dates 

All of the changes aru10unced in this Bulletin are effective immediately, unless otherwise noted. 

FORECLOSURE SALE POSTPONEMENTS 

lt1 an effort to streamline processes, we have updated the Guide to permit Servicers to postpone 
foreclosure sales handled by Freddie Mac's designated counsel as long as the newly scheduled 
foreclosure sale date is within Freddie Mac's State foreclosure time lines specified in Exhibit 83, Freddie 
Mac State Foreclosure Time Lines -In Calendar Days. If, however, the foreclosure sale postponement 
would result in the Servicer exceeding Freddie Mac's foreclosure time lines, then the Scrvicer must obtain 
Freddie Mac's prior written approval to postpone the foreclosure sale, As a result of this change, 
Servicers will handle foreclosure sale postponements in the same manner, regardless of whether the 
foreclosure is being handled by designated counsel. 

In addition, we have updated the Guide to specify the information we require to evaluate a request to 
postpone a foreclosure sale. 

Guide Section 66.32, Delays in Completing a Foreclosure, has been revised to rei1ect this change. 

CONDUCTING A FORECLOSURE ON A MORTGAGE REGISTERED WITH MORTGAGE 
ELECTRONIC REGISTRATION SYSTEMS INC. (MERS) 

We have updated the Guide to eliminate the option for the foreclosure counsel or trustee to conduct a 
foreclosure in the name ofMERS. Effective for Mortgages registered with MERS that are referred to 
foreclosure on or after April 1, 2011, Servicers must prepare an assignment of the Security Instrument 
from MERS to the Servicer and instruct the foreclosure counsel or trustee to foreclose in the Servicer's 
name and take title in Freddie Mac's name. 

As required in Section 66.17, Foreclosing in the Servicer's Name, Servicers must record the prepared 
assignment where required by State law. State mandated recording fees are not reimbursable by Freddie 
Mac, are not considered part of the Freddie Mac allowable attorney fees and must not be billed to the 
Borrower. 

Servicers should refer to updated Section 66.17 and Section 66.54, Vesting the Title and Avoiding 
Transfer Taxes, for additional information. 

REVISED REQUIREMENTS RELATING TO FORECLOSURE AND BANKRUPTCY 
ACTIVITIES 

Servicer's Servicing obligations 

We have updated the Guide to provide additional details about foreclosure- and bankruptcy- related 
activities that are part of the Servicer's Servicing obligations and compensated through the Servicing 
Spread. We have also added a provision expressly prohibiting Servicers from charging Freddie Mac, 
trustees or attorneys for Servicing obligations compensated by the Servicing Spread. 

Guide Chapter 54, Servicing Compensation, has been revised to reflect these changes. 
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Prohibitions relating to foreclosure and bankruptcy referrals 

Freddie Mac requires that all foreclosure· and bankruptcy- related Servicing obligations be performed in 
the most effective, efficient and cost-conscious manner in order to preserve Borrower and Freddie Mac 
interests. Therefore, Freddie Mac has added new Guide Section 54.5, Prohibitions Relating to 
Foreclosure and Bankruptcy Referrals; Freddie Mac Remedies for Non-Compliance, specifically 
prohibiting Servicers from contracting, or making arrangements, with attorneys or trustees whereby the 
Servicer (or its affiliate, service provider, vendor or outsourcing company) receives any financial or other 
benefits, directly or indirectly, from the attorneys or trustees. 

This new Guide Section also prohibits Servicers from requiring attorneys or trustees to use specified 
vendors, services and/or products. However, a Servicer may require an attorney or trustee to use certain 
connectivity or invoice processing systems, provided that the attorney or trustee is not required to pay for 
the use of, or access to, such system. 

Servicers are also expressly prohibited from allowing service providers, vendors, outsourcing companies, 
or others to participate in, or influence, the selection of foreclosure counsel and trustees, as specified in 
the new Guide Section 54.5, 

Freddie Mac, at its sole discretion, may exercise remedies for Servicer non-compliance with these new 
provisions, including, but not limited to, reft1sing to reimburse the Servicer for attorney and tmstee fees or 
costs, and requiring the Servicer to reimburse the attorney, trustee or Freddie Mac for any prohibited 
payments or financial benefits received by the Servicer. 

NEW REIMBURSABLE EXPENSES: CONNECTIVITY AND INVOICING 

We acknowledge that Servicers use various systems in managing their default Servicing operations, To 
help the Servicer more effectively service Freddie Mac Mortgages, Freddie Mac will reimburse Servicers 
for limited expenses incurred for their attorneys' and trustees' use of connectivity and/or invoice 
processing systems, 

Effective for all new foreclosure or bankruptcy refetTals on or after Aprill, 2011, Freddie Mac will 
reimburse Servicers for connectivity and invoice processing for the life of default (i.e., the duration of the 
foreclosure, including any related bankruptcy referral) as follows: 

• New expense code 015000 Cormectivity Fee- A maximum of$25 for a new foreclosure or 
bankmptcy referral for charges associated with an attorney or trustee accessing the Servicer's systems 

• New expense code 016000 Invoicing Fee- A maximum of $5 for invoicing charges related to a 
foreclosure referral and an additional maximum of $5 for invoicing charges related to an associated 
bankruptcy referral 

However, Servicers are reminded of the following: 

• The vendor must bill these charges directly to the Servicer, rather than the attorney or trustee, and the 
Servicer must pay the vendor directly for these charges 

• No charges for cmmectivity or invoice processing may be passed on to the Borrower, the attorney or 
the trustee 

Section 66.25, Providing Information to the Foreclosure Counsel or Trustee; Servicer's System 
Connectivity and Invoice Processing, Section 71, 19, Reimbursement of Fees and Costs Incurred during 
Legal Proceedings, Exhibit 57, J. to 4· Unit Property Approved Expense Amounts, and Exhibit 74, 
Expense and Income Codes for Expense Reimbursement Claims, have been revised to reflect these 
changes. 
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PROPERTY PRESERVATION- PROPERTY INSPECTIONS AND NEW REIMBURSABLE 
EXPENSES 

We bave revised our property preservation requirements and reimbursable expense limits for abandoned 
properties to allow Servicers to complete additional preservation activities without our prior approval, and 
to encourage proactive preservation and maintenance of abandoned properties. Specifically, we have 
updated the Guide to: 

• Require that on or after .June 1, 2011, the Serviccr perform an interior property inspection on an 
abandoned property: 

0 Upon confirmation that the property has been abandoned; and 

0 Within 30 days prior to a scheduled foreclosure sale 

Interior property inspections are reimbursable up to a maximum amount of $20 for each inspection 
($40 maximum aggregate amount per property). 

Although the new interior property inspection requirements are not effective until June l, 2011, 
Servicers are strongly encouraged to begin implementing these changes as soon as possible. The new 
expense code for the reimbursement of interior property inspections is available immediately. 

• Increase the reimbursable amount for exterior property inspections from a maximum aggregate 
amount of $16 for all required inspections to a maximum amount of $10 for each required exterior 
property inspection, provided that such inspections are completed within the State foreclosure time 
lines listed in Exhibit 83. The maximum number of reimbursable exterior property inspections will be 
limited to the total number of monthly property inspections that can be completed within the State 
foreclosure time lines set forth in Exhibit 83, regardless of any exception Freddie Mac provides to 
exceed the State foreclosure time lines. 

• Increase the approved expense limits for certain property preservation expenses 

• Provide new expense codes and associated expense limits for additional reimbursable property 
preservation expenses on abandoned properties, including fence repairs, emergency repairs and pre
foreclosure vacant property registration 

The newly increased expense limits for property preservation and property inspection, as well as the new 
expense codes, are effective immediately. 

Chapter 52, Mortgage File Retention, Chapter 64, Delinquencies, Chapter 65, Loss Mitigation, Chapter 
67, Adverse Matters, Chapter 71, Reimbursement of Expenses - Reimbursement System, Chapter A 71, 
Reimbursement of'Expen.ses- Online Reimbursement System, Exhibit 57 and Exhibit 74 have been 
revised to reflect these changes. 

UPDATES TO REQUIREMENTS FOR SERVICER INTERACTION WITH STATE HOUSING 
FINANCE AGENCIES' ("HFAs") MORTGAGE ASSISTANCE PROGRAMS 

In Bulletin 20 I 0-25, we provided requirements for Servicer interaction with HF As that provide mortgage 
assistance to Borrowers through unemployment mortgage assistance, subsidy and/or mortgage 
reinstatement programs. 

With this Bulletin, we arc: 

• Announcing a revision to documentation requirements 

• Providing further guidance on solicitation ofBOITOwers for participation in HFA mortgage assistance 
programs 

• Revising the timing requirements for Servicer notification of payment changes to HFAs 

• Providing a reminder about reporting monthly activity on Mortgages that receive financial assistance 
through the Innovation Fund for the Hardest Hit Housing Markets m· Hardest Hit Fund ("HHP') 
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• Reminding Servicers that Freddie Mac may, in its sole discretion. revise requirements relating to 
Scrvicer participation in HHF programs 

Documentation requirements 

We have eliminated the requirement for Servicers to obtain from the HF A a copy of any approval letter. 
note and mortgage or other agreement describing the terms of tinancial assistance provided to the 
Borrower. Additionally, Servicers are no longer required to confirm whether the funds provided by the 
HFA on behalf of the Borrower arc in the form of a loan or restricted grant, and whether such loan or 
grant requires monthly or periodic payments prior to refinance of the Mortgage or sale of the property. 

Borrower solicitation 

We are clarifying that while generally a Servicer must not directly solicit Borrowers for participation in 
any HHF mortgage assistance program, the Scrvicer may do so if the Servicer receives express written 
consent to perform such solicitation fi:om the HFA. 

Servlcer notifications to HFA 

Bulletin 2010-25 announced that Servicers must notify the HFA of any changes or adjustments to the 
Borrower's monthly payment amount at least 45 calendar days prior to the change, if the Borrower is 
receiving assistance under an unemployment mortgage assistance program. We are revising that 
requirement to provide that alternatively, the Serviccr may notify the HFA of such payment changes in 
accordance with a time frame that is agreed upon in writing between the HFA and the Servicer, as 
applicable. 

Reporting to Freddie Mac 

As previously communicated in our Single-Family Advisory e-mail on Januaty 13,20 I 1, Servicers were 
required to begin reporting to us by February I, 2011 on Mortgages receiving assistance under the HHF 
through the updated Spreadsheet for Hardest Hit Fund Mortgages that is located on 
http://www.freddiemac.com/slnglefamily/service/ht'a rellef.html. The updated spreadsheet provides 
additional instructions on how and when to use the spreadsheet, including the required format in which 
the spreadsheet must be submitted. 

Reminder- reservation of rights 

Scrvicers are reminded that Freddie Mac has the right, in its sole discretion, to add or modify 
requirements in connection with Freddie Mac Mortgages and Scrvicer participation in HHF programs. 

CHARGE-OFF RECONCILIATION 

Previously, Freddie Mac provided a charge-off form that detailed the amount that Freddie Mac has 
determined would be charged off in connection with a short payoff, charge-off or third-party sale. As this 
information is also provided on the Detail Adjustment Report (DAR), we have updated the Guide to 
direct Servicers to review their DAR for this information. Effective immediately, Servicers must report 
any discrepancies between the DAR and their records to Freddie Mac by submitting new Guide Form 
1205, Charge-ojj'Reconciliation, within 30 calendar days following Freddie Mac's posting of the amount 
to the DAR. 

Chapter B65, Workout Options, Chapter 66, Foreclosure, and Directory 5 have been revised to retlect 
these changes. 
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UPDATES TO FORM 1132, AUTHORIZATION FOR AUTOMATIC TRANSFER OF FUNDS 
THROUGH THE AUTOMATED CLEARING HOUSE (ACH) 

Form 1132 has been revised to be a fillable fonn for Seller/Servicer convenience. We are also updating 
the fonn to remind Seller/Servicers to verify the bank routing and transit number (Part C). There is no 
need to complete a new form unless ACH instructions change. 

REMINDER- NOTIFICATION OF GUIDE BULLETIN PUBLICATION FOR SERVICERS 

In a Single-Family Advisory e-mail dated February l, 2011, we announced the launch ofFreddie Mac's 
new Single-Family Business News Subscription Center to improve the way Servicers receive important 
news and information about our single-family selling and Servicing business. Beginning in April 2011, 
Servicers will start receiving e-mails based on their subscription choices. Unless a Servicer has subscribed 
through our online subscription center, the Servicer will no longer receive general Freddie Mac e-mail 
communications, including notices of Guide updates. 

The Single-Family Business News Subscription Center can be found at: 
www.freddiemac.com/singlefamlly/news/subscribe, 

As announced in Bulletin20ll-4, we have updated Sections 1.2 and 50.2, Legal Effect of the Single· 
Family Seller/Servicer Guide, to remind Servicers that they are required to take appropriate steps to 
ensure that they receive notification of Bulletin publications. While Servicers with AIIRegs<il' subscriptions 
may receive notification of Bulletin publications directly from AURegs, all other Servicers must take 
steps to ensure that they subscribe to the appropriate Single-Family Update e-mails, which will notify 
them of Bulletin publications. 

A Servicer's failure to take the appropriate steps to receive notices of Bulletins will not relieve the 
Servicer of its legal obligations to comply with the tetms of the Bulletins. 

REVISIONS TO THE GUIDE 

The revisions included in this Bulletin impact the following: 

• Chapters 52, 54, 64, 65, B65, 66, 67, 71 and A 71 

• Forms 1132 and 1205 

• Exhibits 57 and 74 

• Directory 5 

CONCLUSION 

If you have any questions about the changes announced in this Bulletin, please contact your Freddie Mac 
representative or call (800) FREDDIE and select Servicing. 

Sincerely, 
/1 

~#/ // ,. 
/A.a.~- lrec~ut-..!l~.~.'/ 

Tracy Mooney 
Senior Vice President 
Servicer Relationship & Performance Management 
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