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I. Introduction: 

John Cox Ditch Company ("John Cox") submits this Brief in reply 

to the "Yakama Nation's Response Brief' and "Cross-Appellant Response 

Brief of the United States" ("U.S. Reply Brief'). 

This "Reply Brief' addresses only the issues raised by the Y akama 

Nation and United States ("U.S.") related to "excess" and ''junior'' water 

rights, post-July 10th water rights of north-side waterusers, and the 

quantity of John Cox's "excess" water right confirmed in the Conditional 

Final Order. 

II. Summary of Argument: 

The primary question to be resolved to determine the above­

described issues is the proper interpretation and application of the decision 

in United States vs. Ahtanum Irrigation District, 330 F.2d 897 (9th Cir. 

1964) ("Ahtanum II" or "Pope Decree"). 

As previously argued [Brief of AppellantJRespondent-John Cox 

Ditch Company, pp. 9-21 ("John Cox Opening Brief')], the Ahtanum II 

Decree was an allocation of the water of Ahtanum Creek pursuant to the 

Code Agreement and not an adjudication of north-side water rights. 

The Acguavella Trial Court and this Court have both the 

jurisdiction and obligation pursuant to the McCarran Amendment, 43 USC 
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666, to adjudicate the water rights of the U.S., including water rights held 

by the U.S. as trustee for the Yakama Nation and its members, and to 

interpret and apply the Ahtanum II decisions to properly adjudicate 

Ahtanum Creek, a tributary of the Yakima River. 

The Acquavella Trial Court's determination Ahtanum II: (1) 

limited the Yakama Nation's right to divert from Ahtanum Creek to 

quantities of water which can be "beneficially used" on land south of 

Ahtanum Creek is correct, and (2) water in excess of the amount which 

can be "beneficially used" south of Ahtanum Creek, may be "beneficially 

used" north of the creek by landowners who have confirmed Washington 

State water rights is only partially correct. 

The Acquavella Trial Court erred by limiting the right to use 

"excess" water of north-side waterusers who are entitled to share in the 

Code Agreement allocation. 

The John Cox Code Agreement allocation is substantially less than 

its State water right confirmed in the Achepohl proceeding both as to 

quantity and acreage. Other north-side waterusers not entitled to share in 

the Code Agreement allocation also have an appurtenant State water right 

confirmed in the Achepohl proceeding. 

Both John Cox and other north-side waterusers entitled to share in 

the Code Agreement allocation and those north-side waterusers who have 
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no Code Agreement allocation are entitled to exercise their Washington 

State based water rights and divert and beneficially use water from 

Ahtanum Creek when there is water in excess of the amount which can be 

beneficially used by the Yakama Nation pursuant to its treaty-reserved 

rights. 

The Acquavella Trial Court also erred by refusing to confirm a 

post-July 10th water right to John Cox. 

Post-July 10th diversions, like pre-July 10th diversions, to the 

Yakama Reservation are also limited to the amount of water which can be 

beneficially used. 

John Cox has never abandoned or relinquished its Washington 

State water right to beneficially divert and use water for the entire 

irrigation season from April 1 st to October 15th and when water is 

available in excess of the amount which can be beneficially used on the 

reservation land south of Ahtanum Creek after July 10th, John Cox is 

entitled to exercise its State-based water right to the extent of all available 

water not beneficially used on the reservation. 

The Acquavella Trial Court also erred by limiting the annual 

quantity of "excess" water which John Cox may divert. 

The quantity of water flowing through the Ahtanum watershed and 

the timing of the flow varies greatly from year-to-year. 
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John Cox is entitled to confirmation of an "excess" right equal to 

the amount by which its State-water right exceeds its Code Agreement 

allocatio!1, which is an additional .01 cfs per acre from April 1 st to July 

10th and .02 cfs per acre after July 10th, when available. 

III. Argument: 

A. North-side parties are not seeking to relitigate issues 

decided in both the federal Ahtanum cases: 

Both the Yakama Nation and U.S. erroneously argue John Cox and 

other north-side waterusers are "collaterally attacking" and seeking to 

relitigate issues decided in United States vs. Ahtanum Irrigation District, 

236 F.2d 321 (9th Cir. 1956) ("Ahtanum I") and Ahtanum II, which is 

simply not true. 

The north-side waterusers have always recognized they are bound 

by both the Ninth Circuit decisions in Ahtanum I and Ahtanum II. 

The Washington State water rights of north-side waterusers are, 

except to the extent north-side waterusers are entitled to beneficial use of 

Ahtanum water pursuant to the Code Agreement, subordinate to all the 

treaty-reserved, non-beneficially used water rights of the Yakama Nation. 

The "excess" and "junior" water rights asserted by the north-side 

waterusers before July 10th and the right to the use of "excess" water after 
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July 10th are subordinate to, and do not interfere in any manner with: (1) 

the beneficially used, treaty-reserved irrigation water rights of the U.S. as 

trustee for the Yakama Nation determined in Ahtanum II, or (2) the treaty­

reserved instream flow right confirmed to the United States as trustee for 

the Yakama Nation in this proceeding. 

Neither the Yakama Nation nor U.S. has argued, and there is no 

evidence in the record which even suggests, confirmation of north-side 

excess/junior rights and a post-July 10th water right which are subordinate 

to the treaty-reserved rights of the Yakama Nation would, or could have, 

any impact on the U.S. exercise of instream "fish flow" and irrigation 

treaty-reserved rights. 

The U.S. argument (U.S. Response Brief, pp. 11-12) "excess" and 

"junior" rights should be denied because they are difficult to regulate is 

made without citation of authority and is completely without merit. 

Irrigation diversions within the Ahtanum Basin are regulated and 

modified on a daily, and sometimes more frequent, basis based on the flow 

variations. 

Regulation of "excess" and "junior" rights are merely a practical 

problem and not a legal impediment to recognizing and confirming the 

"excess" and ''junior'' rights of John Cox and other north-side waterusers. 
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B. The Acquavella Trial Court has both the jurisdiction and 

the obligation to interpret and apply the Ahtanum I and Ahtanum II 

Decisions in this case: 

The Yakama Nation erroneously argues (Yakama Nation Response 

Brief, pp. 7-8) the Acquavella Court has no jurisdiction to interpret or 

apply the Federal Court Decree in Ahtanum II because the Ahtanum II 

Court "retained jurisdiction". 

The Ahtanum II Court retained the following jurisdiction: 

*** 
"The court reserves jurisdiction to make further orders as 
may be necessary to preserve and protect the rights herein 
declared and established, should a subsequent change in the 
situation or condition of the parties hereto require." 
Ahtanum II, 330 F.2d 915. 

*** 

As above-noted, the "excess" and ''junior'' rights asserted by north-

side waterusers have no impact on the rights declared and established for 

the Yakama Nation in the Ahtanum II decision. 

Notwithstanding the Ninth Circuit's retention of jurisdiction in 

Ahtanum II, the Acquavella Trial Court in this case clearly has the 

jurisdiction, and the obligation, to determine all the rights of the United 
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States as trustee for the Yakama Nation in this proceeding, including 

interpreting and applying the Ahtanum II decree. 

This case is a general adjudication of all Yakima River Basin water 

rights pursuant to the McCarran Amendment, 43 USC Section 666, 

applies. See, Department of Ecology vs. Acquavell~ 100 Wn.2d 651,674 

P.2d 160 (1983) ("Acguavella I"). 

In Department of Ecology vs. Yakima Reservation Irrigation 

District, 121 Wn.2d 257,850 P.2d 1036 (1993) ("Acquavella II"), the 

Washington State Supreme Court specifically ratified and affirmed the 

Acquavella Trial Court's interpretation and application of the two (2) 

following federal court decisions subject to the "continuing jurisdiction" 

of the federal court. 

In Kittitas Reclamation District vs. Sunnyside Valley Irrigation 

District, Eastern District of Washington Civil No. 21, the District Court in 

1945 entered a "Consent Judgment" in which the federal court retained 

"continuing jurisdiction" over interpreting and administering the "Consent 

Decree". See, Kittitas Reclamation District vs. Sunnyside Valley 

Irrigation District, 626 F.2d 95, 97 (1980). 

The Acguavella Trial Court interpreted the Civil 21 "Consent 

Judgment" as quantifying the Yakama Nation's treaty-reserved water 

rights within the Yakima Reclamation Project. 
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The Washington State Supreme Court specifically affirmed the 

Acquavella Trial Court's interpretation and application of the 1945 

"Consent Judgment" as quantifying the Yakama Nation's irrigation water 

rights within the Yakima Reclamation Project. Acquavella II, 121 Wn.2d 

at 257. 

In 1980, the u.S. District Court for the Eastern District of 

Washington, in Civil 21, acting pursuant to its reservation of "continuing 

jurisdiction", made determinations and rulings about the Yakama Nation's 

treaty fishing rights, a decision which was affirmed by the Ninth Circuit 

on appeal in Kittitas Reclamation District vs. Sunnyside Valley Irrigation 

District, 763 F.2d 1032 (9th Cir. 1985). 

In reaching its determination of the extent of the rights of the 

United States as trustee for the Yakama Nation in the mainstem of the 

Yakima River, the AC9uavella Trial Court interpreted and applied the U.S. 

District Court and Ninth Circuit decisions in this case which the 

Washington State Supreme Court affirmed. Acguavella II, 121 Wn.2d 

at 297. 

The Yakama Nation relies on Badgley vs. City of New York, 606 

F.2d 358 (2nd Cir. 1979), to support its assertion the Acguavella Trial 

Court in this case cannot interpret the Ahtanum II decree. 
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Badgley is, however, clearly distinguishable and is not controlling 

in this case. 

In Badgley. the issue was whether or not individual citizens of the 

State of Pennsylvania had a right to claim damages against the City of 

New York for acting pursuant to a decree in a case in which the State of 

Pennsylvania was a party. 

The Badgley Court held the Pennsylvania citizens were bound by 

the decree in which the State of Pennsylvania had been acting in behalf of 

all its citizens. 

There was no issue in the Badgley case about a state court's 

application or interpretation of a prior federal court judgment. 

In City of Grand Junction vs. City and County of Denver, 960 P.2d 

675 (Colorado Supreme Court, 1998), a state water court, ruling on a 

water application, interpreted and applied a prior federal court decree in 

which the federal court had retained jurisdiction. 

The Colorado Supreme Court stated the issue as: 

*** 

"Consequently, the relevant question becomes: does the 
water court's decree effectively modify or conflict with the 
Blue River decree? If so, the water court exceeded its 
jurisdiction. If, on the other hand, the effect of the water 
court's decree is not to modify or impair existing decrees 
either by enlarging or diminishing them: [and] it leaves 
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them just as they were without interference (citation 
omitted), the water court acted within its jurisdiction." 
(Emphasis added) See, 960 P.2d at 683. 

*** 

The issue in this case, therefore, is: Does the confirmation of 

"excess and junior water rights" and a post-July 10th water right for north-

side waterusers, which are subordinate to the Yakama Nation's treaty-

reserved rights confirmed in Ahtanum II and in this case, modify or 

conflict with the Ahtanum II decree? 

The answer is clear confirmation of those north-side rights do not 

in any manner modify or conflict with the Ahtanum II decree. 

C. The Ahtanum II Decree did not determine rights of specific 

Code Agreement parties to water for specific parcels of land and did not 

limit or reduce north-side waterusers State water rights as confirmed in 

State vs. Achepohl: 

1. The state and federal standards for determining 

whether or not res judicata or collateral estoppel are, in practice, 

identical: 

The Yakama Nation asserts (Yakama Nation Response Brief, p. 

10) the north-side waterusers Washington State water rights were actually 

litigated in the federal Ahtanum cases and limited by the Ahtanum II 

10 



decree so the claims to "excess" and ''junior'' rights and a "post-July 10th 

water right" are barred by collateral estoppel. 

It is established in the John Cox Opening Brief, pp. 9-21, and 

further argued below, north-side Washington State water rights were not 

litigated and determined in the federal Ahtanum litigation. 

The Ahtanum II decree clearly established all north-side rights 

were subordinate to the Yakama Nation treaty-reserved irrigation right, 

except to the extent north-side waterusers were entitled to participate in 

the allocation of water pursuant to the Code Agreement, but Ahtanum II 

did not otherwise limit or reduce the water rights confirmed in State vs. 

Achepohl. 

2. The Ahtanum II decree did not determine or limit 

north-side waterusers Washington State water rights: 

Contrary to the arguments of the u.S. and Yakama Nation, the 

Ahtanum II decree did not adjudicate or limit the state water rights of 

north-side waterusers. 

The Ahtanum II decree only subordinated the exercise of north­

side state water rights to the treaty-reserved irrigation rights of the 

Yakama Nation except to the extent north-side waterusers were entitled to 

water pursuant to the Code Agreement. 

11 



The John Cox Opening Brief, pp. 13-14, quotes the relevant text 

from Ahtanum II which clearly establishes the "scope" of the decree 

entered by the Ahtanum II Court. 

The quoted text from Ahtanum II, 330 F.2d at pp. 910-912 

establishes: 

(a) The District Court Judgment determined the rights of the 

defendants (north-side waterusers) to share in the Code Agreement 

allocation in gross or in the aggregate rather than undertaking a tract-by­

tract adjudication of north-side water rights, and 

(b) The primary purpose of the United States in the Ahtanum 

litigation was to procure an adjudication protecting the rights of the 

Yakama Indians and the United States, as trustee for the Indians, against 

the claims of the north-side waterusers; and 

(c) Regulation and adjudication of north-side water rights was 

appropriately left to be accomplished pursuant to the requirements of the 

Washington State Water Code. 

This part ofthe Ahtanum II decision is not, as the Yakama Nation 

argues, dicta, rather, it is a specific limitation on the "scope" of the 

Ahtanum II decree to a determination of the in gross or aggregate rights of 

north-side waterusers to divert and beneficially use water pursuant to the 

terms of the Code Agreement, rights which, absent the Code Agreement, 
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would have been subordinate to the treaty-reserved irrigation rights of the 

Yakama Nation. 

The above conclusion is substantiated by both the u.s. District 

Court's "Findings and Conclusions" and Exhibit "B" attached to the 

Ahtanum II decree itself. 

The "Findings of Fact and Conclusions of Law" entered by Judge 

Lindberg in the District Court on 1/31/62 (DOE 36), Finding 16, stated: 

*** 

"That the names of the answering defendants and the 
description of the properties to be considered as 
determining the needs in grOSS of the defendant north-side 
waterusers for irrigation water as of May 9, 1908, and the 
total amount thereof and the needs of said land before 1957 
are as follows: ... " (Emphasis added) 

*** 

Judge Lindberg then listed each defendant who filed an answer, 

including the answer number, defendant's name, legal description of 

defendant's property, the acreage ofthe property, acres irrigated in 1908 

and acres irrigated in 1957. 

For example, for answer number 5, the District Court made the 

following Findings: 
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Ans. 
No. 

5 
Parties 

CHARLES T. CHAMBERS 

Acres 
Irrig. 
1908 
67 

The south half of the southeast quarter 
of Section 9, Township 12 North, Range 17, 
E.W.M. (80 acres) 

*** 

Acres 
Irrig. 
1957 
63.7 

Judge Lindberg made no Finding about which specific acres or part 

of Chambers' 80-acre parcel were irrigated either in 1907 or 1957, but 

only made a "gross" determination of the acres within that particular tract 

which had been irrigated. 

After reviewing the District Court's "Findings", particularly 

above-cited "Finding of Fact" 16, the Ahtanum II Court stated at 330 F.2d 

p.913: 

*** 

"We have noted that the master, in findings which were 
approved by the court, determined the number of acres on 
the various parcels of land, described in several answers 
which were under irrigation in 1908. In general those 
findings cannot be said to be without support in the 
evidence. There are a few instances, however, in which we 
think that the record shows that a mistake has been made. 
These are listed in Appendix A attached to this Opinion. 
The amounts of the corrected acreage are shown in column 
3 of Appendix B. 
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"Another circumstance requires further modification of the 
total irrigated acreage found by the court .... The findings 
show that in the cases of a substantial number of these 
particular individuals, or their successors, their needs and 
uses of water decreased after 1908. We previously alluded 
to this, noting that the use of water on certain tracts 
diminished so that the irrigated acreage on these parcels in 
1957 was less than that found to have existed in 1908. The 
result of these findings are disclosed in the final column of 
Appendix B .... " 

*** 

Appendix B of the Ahtanum II decision, 330 F.2d at p. 915, a copy 

of which is attached as Appendix 1, listed each answer number (with the 

exception of John Cox which was listed by name) the master's findings of 

the amount of irrigated acres in 1908, corrections to the master's findings 

for 1908 irrigated acres made by the Ahtanum II Court, the number of 

acres irrigated in 1957, and the lesser of the 1958 or 1957 irrigated acres. 

The last column of Appendix B is then totaled and the resulting 

figure is 4,695.72 acres. 

The total, rounded up to 4,696 acres, was the gross number of 

acres north of Ahtanum Creek which the Ahtanum II Court determined 

was entitled to a share of the Code Agreement's allocation of75% of 

Ahtanum Creek water to waterusers north of the creek and was the 

quantity of acres used by the Ahtanum II Court's determination of the 

maximum diversion to the north side of the creek. 
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As with Judge Lindberg's prior "Findings", neither the Ahtanum II 

Court's Appendix B nor any other part of the Ahtanum II decision makes 

any "finding" about which particular acres owned by any answering 

defendant were being irrigated in 1908 or 1957, and the Ahtanum II Court 

made no detennination about what specific north-side acres are 

appurtenant to the "Code allocation". 

The Ahtanum II decree clearly, was inarguably limited to the 

Ahtanum II Court's sole detennination of the amount of water which 

could be diverted to the north side of Ahtanum Creek pursuant to the Code 

Agreement tenns. 

All other diversions to the north side of the creek are subordinate 

to the Yakama Nation's treaty-reserved irrigation right and can only be 

exercised when there was water flowing in the creek in excess of the 

amount which could then be beneficially used on the reservation. 

The north-side waterusers Washington State water rights were not 

actually litigated and were clearly not adjudicated in the federal Ahtanum 

I or II litigations and neither res judicata nor collateral estoppel apply to 

preclude the north-side waterusers, including John Cox, from asserting 

and obtaining confinnation of water rights in the full amount of their state 

rights subject only to satisfaction of the treaty-reserved, beneficially used, 

prior rights of the Yakama Nation. 
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3. North-side waterusers are entitled to divert and use 

water from Ahtanum Creek not then being beneficially used on the 

Yakama Reservation: 

The Yakama Nation argues the Ahtanum I Court found the present 

needs of the Yakama Reservation would require use of all Ahtanum Creek 

water, relying on two (2) quotes from the Ahtanum I decision taken out of 

context (Yakama Nation's Response Brief, p. 23): 

*** 

"Contrary to AID's argument, the Ahtanum court found 
that even the present needs of the Yakima Reservation for 
irrigation water are greater than the available supply. The 
court ruled that ' ... It is conceded that the present needs of 
the Indians are sufficient to require substantially the whole 
flow of the stream'. Ahtanum 1, suprl!, 236 F.2d at 315. 
(Emphasis in Yakama Nation Response Brief) Indeed, the 
court went on to hold that 'an award of sufficient water to 
irrigate the land served by the Ahtanum Irrigation Project 
as completed in 1915 would take substantially all ofthe 
waters of Ahtanum Creek'. 236 F.2d at 327." 

*** 

The Ahtanum I Court's statement about the "needs" of the 

reservation land which could be served by the Ahtanum Indian irrigation 

project was based on the incorrect "assumption" all land susceptible of 

irrigation under the system was, in fact, being irrigated. 
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The full amount of land which could be irrigated from what is now 

the Wapato Irrigation Project has never, in fact, been irrigated. (See, 

Response Brief of AppellantlRespondent John Cox Ditch Company to 

Briefs of United States, Yakama Nation and Washington State Department 

of Ecology.) 

The Yakama Nation's argument completely ignores the later, 

specific holding of the Ahtanum I Court recognizing the rights of the non-

Indian north-side waterusers: 

*** 

"The rights of the white settlers to the use of water were 
subordinate to the rights of the Indians, but they were not 
non-existent. Until the Indians were able to make use of 
the waters, there was no legal obstacle to the use of those 
waters by the white settlers. After the Indian irrigation 
works were completed, there would still be the right of the 
non-Indian appropriators to make use of any surplus 
available within the stream." (Emphasis added) 
Ahtanum I, at 335. 

The above holding of the Ahtanum I Court was quoted verbatim 

with approval in the Ahtanum II decision. Ahtanum II, at p. 900. 

The above express recognition by both the Ahtanum I and 

Ahtanum II Courts the north-side waterusers had a right to divert and 

beneficially use water from Ahtanum Creek which was not then being 

beneficially used on the Yakama Reservation was incorporated in the 
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Ahtanum II decree which specifically limited diversions to the reservation 

''to the extent that the said water can be put to a beneficial use". (Emphasis 

added) Ahtanum II, at p. 915. 

Although the "needs" and confIrmed irrigation water right for the 

Yakama Reservation might be great enough to account for the entire flow 

of Ahtanum Creek, the south-side right to actually divert water from 

Ahtanum Creek is limited to the actual quantity of water which can then 

be beneficially used on the reservation. 

The quantity which can actually be put to beneficial use on the 

reservation is, and always has been, substantially less than the treaty­

reserved irrigation right for the reservation. 

To the extent there is water available from Ahtanum Creek not 

actually being beneficially used on the reservation, north-side waterusers 

with valid, appurtenant Washington State water rights may divert and use 

that excess Ahtanum Creek water. 

John Cox and other north-side waterusers who have established in 

the Acquavella Trial Court proceeding their continued beneficial use of 

"excess" water when available are entitled to have their right to the use of 

that water confirmed. 
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4. John Cox is entitled to confirmation of a post-July 

10th water right: 

The Ahtanum II rulings relied on by the Yakama Nation and 

United States in support of their argument John Cox and other north-side 

waterusers are not entitled to a post-July 10th water right must be viewed 

in the context of what was actually decided in Ahtanum II. 

As above-noted, the issue related to north-side water rights 

resolved by the Ahtanum II Court was the extent to which north-side 

waterusers were entitled to participate in the Code Agreement allocation 

and, based on the lack of evidence of the general availability of water and 

post-July 10th use, the Ahtanum II Court determined the north-side 

waterusers had no right to divert water pursuant to the Code Agreement 

after July 10th and allocated the entire flow of Ahtanum Creek to the south 

side of the reservation to the extent that water could be beneficially used. 

The AID Petition for Rehearing in Ahtanum II was directed to 

obtaining a post-July 10th Code Agreement allocation. 

John Cox's water right confirmed in State vs. Achepohl is for the 

entire irrigation season, including after July 10th• 

The Ahtanum II Court made no finding John Cox or other north­

side waterusers had abandoned their State water right and the Acquavella 

Trial Court specifically declined to enter a finding of abandonment 
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''without specific evidence that between 1908 and 1957 water use on the 

'answer number' property was reduced for a significant period of time and 

that there was an intent to abandon that right or a portion thereof'. 

[1/31/2002 Report of the Court Concerning Water Rights for Subbasin No. 

23 (Ahtanum Creek), p, 111, CP 1088] 

John Cox's 2/27/04 offer of proof (testimony of Mark Herke, 

2/27/04 RP at pp. 24-25, CP 3356-3357 and Ex. JCD 5) established: (1) 

the availability of post-July 10th water, and (2) John Cox's diversion and 

beneficial use of the "excess" water in years it was available after the 

entry of the Pope Decree, including eight (8) of eleven (11) years between 

1974 and 1984 and again in 1999. 

Ahtanum II did not eliminate John Cox's post-July 10th water right 

confirmed in State vs. Achepohl, Ahtanum II merely held the Code 

Agreement allocation was inapplicable after July 10th and, therefore, John 

Cox's post-July 10th right may only be exercised if there is water in 

Ahtanum Creek in excess of the amount necessary to satisfy the Yakama 

Nation's treaty-reserved rights. 

The Acguavella Trial Court's denial of a post-July 10th water right 

for John Cox should be reversed and a post-July 10th water right 

confirmed in a quantity equal to the right confirmed for John Cox in State 
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vs. Achepohl, subject only to the prior treaty-reserved rights ofthe 

Yakama Nation. 

5. An "excess" water right of .01 cfs per acre from 

April l'st to July 10th must be confirmed for John Cox: 

Both the Yakama Nation (Yakama Nation Response Brief, p. 32) 

and U.S. (U.S. Response Brief, p. 30) assert the "excess" water right 

confirmed for John Cox by the Acquavella Court is limited to forty-five 

(45) days, terminating May 15th of each year. This assertion is clearly 

incorrect and without support in the record. 

The Conditional Final Order Confirming John Cox's Water Right 

(CP 444) confirmed the following "excess" right: 

*** 

"When water is available in excess of that needed to satisfy 
all confirmed water rights both on and off the reservation 
and any water needed to satisfy the Yakama Nation's 
minimum instream flow right for fish and other aquatic life, 
an additional 6.55 cfs, 389.07 acre-feet per year can be 
diverted." (Emphasis added) 

*** 

[In fact, Judge Gavin based his computation of John Cox's 

"excess" water right on thirty (30) days, not forty-five (45) days of 

available water. (Order on Reconsideration, p. 4, CP 95)] 
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The "excess" right confirmed by John Cox in the CPO clearly does 

not terminate May 15th but may be exercised throughout the April 15t to 

July 10th north-side irrigating season. 

The quotation from Judge Gavin's "Order on Reconsideration" 

quoted at p. 31 of the U.S. Response Brief is merely an explanation of 

how Judge Gavin determined the "excess" water right should be less than 

the amount to which John Cox was entitled if "excess" water was, in fact, 

available throughout the entire irrigating season, is dicta and does not 

modify the "excess" right confirmed in the CPO itself. 

The Declaration of Andreas Kammerick (CP 7) cited by the 

Yakama Nation determined: 

*** 

"Using the AID data, approximately 29% of the days of 
record (April 1 through July 10th over the 1998-2008 period 
of record) experienced flows that were greater than the sum 
of the instream flow recommendation, AID diversion and 
with canal capacity ... 

"Using the USGS data, approximately 40% of the days of 
record (April 1 to July 10 over the 1910-1978 period of 
record) experienced flows of record that were greater than 
the sum of the instream flow recommendation, AID 
diversion and with canal capacity. While there is some 
uncertainty as to why there is a difference between the AID 
data and the USGS data, both data sets indicate there is a 
significant period of time when flows in Ahtanum Creek 
are greater than the sum of the instream flow 
recommendations, AID diversions and with canal capacity. 
This 'excess' does not occur every year. In some years, 
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flows in Ahtanum Creek do not exceed the sum of the 
instream flow recommendation, AID diversion and with 
canal capacity." (Emphasis added) 

*** 

Because there are years in which there is no "excess" water, there 

are obviously other years in which the number of days during the 

irrigation season when "excess" water is available substantially exceed the 

29%-40% figures provided by Kammerick. 

John Cox provided substantial data about the flows in Ahtanum 

Creek (Ex. JCD 16-JCD 30), in particular Ex. JCD 29 and JCD 30, which 

show the variation in flow in Ahtanum Creek from year-to-year depending 

on the snowpack and timing of spring runoff. The exhibits show late May 

and early June are frequently the periods of highest flow in the Ahtanum 

subbasin. 

The above-described exhibits also demonstrate, consistent with the 

Kammerick Declaration, in some years stream flow is insufficient to 

satisfy prior confinned rights so there is no "excess" water, but in other 

years the quantity and timing of the flows in the creek is such that there is 

"excess" water for a substantially longer period of time than thirty (30) 

days. 
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Although there may never be a year in which there is sufficient 

"excess" water for John Cox to fully exercise its "excess" right, the annual 

quantity of the "excess" right must be confirmed for 1,309.8 acre-feet so 

John Cox will have the right to make use of the full quantity of "excess" 

water which might be available in anyone year, consistent with its 

Achepohl right. 

IV. Conclusion: 

The Ahtanum II Decree allocated water of Ahtanum Creek 

pursuant to the Code Agreement between the Yakima Reservation and 

north-side waterusers in gross. Ahtanum II did not adjudicate any north­

side water rights but left the determination of those rights to proceedings 

pursuant to the Washington State Water Code, such as this general 

adjudication of the Yakima River. 

To the extent north-side waterusers established in this proceeding 

their continued beneficial use of their rights confirmed in State vs. 

Achepohl, they are entitled to have a water right confirmed in this 

proceeding. 

North-side waterusers, including John Cox, whose right to divert 

water pursuant to the Code Agreement is less than their Achepohl right 

and parties with Achepohl rights not authorized to share in the Code 
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allocation must have a right confirmed to the extent of their beneficial use 

established in this proceeding subject only to prior, treaty-reserved rights 

of the Yakama Nation and Code Agreement rights of other north-side 

waterusers. 

The Ahtanum II Decree specifically limits diversions to the 

reservation to the amount which can be beneficially used. 

Historically, the amount diverted for beneficial use has been 

substantially less than the treaty-reserved rights of the Yakama Nation 

and, in many years, there has been water in excess of beneficial 

reservation use available for north-side use as "excess" or ''junior'' rights. 

The evidence submitted by John Cox has established the 

availability and beneficial use of water by John Cox after July 10th in 

many years. 

John Cox is entitled to confirmation of a .02 cfs water right or the 

July lOth - October 15th period subject only to beneficially used, prior 

treaty-reserved rights of the Yakama Nation. 

John Cox is also entitled to confirmation of an "excess" right for 

the April 1 st - July 10th period, in an annual quantity of 1,309.8 acre-feet. 
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DATED: September 7, 2010. 

Respectfully submitted, 

C:\Documents and Settings\Patricia Kester\My Documents\PAK\johncox\appeaI reply brief.docx 

27 



APPENDIX I 



APPENDIX B 

Lesser 
Findings Corrected 1908 Findings of 1908 
on 1908 Acreage on 1957 or 1957 

Answer Irrigated See Irrigated Findingsas 
Number Acreage Appendix B Acreage Corrected 
1 80 151.7 80 
2 90 101.3 90 
3 80 72.2 72.2 
4 70 51 47.1 47.1 
5 67 63.7 63.7 
6 30 37.6 30 
7 12 16.8 12 
8 45 53.9 45 
10 45 41.8 41 
11 10 17.8 10 
12 31 0 37.4 0 
13 45 58.3 45 
14 20 15.3 15.3 
15 20 24.7 20 
16 99 99 99 
17 18.8 29.8 18.8 
18 23.5 23.S 23.5 
19 18.5 19.3 18.5 
20 10 2.0 2.0 
21 8.3 19.3 8.3 
22 70 48.1 48.1 
23 25 9.0 9.0 
26 80 32.7 32.7 
27 55 35 24.92* 24.92 
28 10 15.3 10 
29 30 43.9 30 
31 50 28.4 28.4 
32 20 22.9 20 
33 15 15.4 15 
34 20 20.3 20 
35 3 2.5 2.50 
36 40 57.5 40 
37 57 66.0 57 
38 75 204.1 75 
39 45 31.7 31.7 
40 18 10.5 10.5 
41 92 90.2 90.2 
42 33 33.8 33 
43 73 68.1 68.1 



44 40 45.9 40 
45 70 72.4 70 
46 60 110.6 60 
47 100 101.1 100 
49 5 17.9 5 
50 70 56.5 56.5 
51 24 32.3 24 
52 20 56.0 20 
53 40 32 44.6 32 
60 65 68.9 65 
63 2 3.8 2 
64 35 70.4 35 
65 13 7.5 7.5 
66 47 57.8 47 
68 8 8.8 8 
69 28 25 31.6 25 
70 32 30.5 30.5 
72 60 49.6 49.6 
73 19 18.9 18.9 
74 19 13.6 13.6 
75 18 18.5 18 
76 75 71.0 71.0 
77 164 169.4 164 
78 150 140.6 140.6 
79 35 30 32.0 30 
80 3S 8.4 8.4 
90 60 14.3 14.3 
96 70 57.0 57.0 
98 70 81.4 70 
106 39 34.8 34.8 
107 75 48.7 48.7 
108 39 33.4 33.4 
112 39 35.9 35.9 
122 20 30.4 20 
124 34.5 1.5 35.7 1.5 
125 20 13.4 13.4 
126 20 21.1 20 
127 15 25.1 15 
128 6.5 .5 33.3 00.5 
129 10 18.5 10 
130 8 13.7 8 
131 4 2.6 2.6 
132 50 88.0 50 
133 16 28.0 16 
134 5 4 12.9 4 
135 16 10.6 10.6 



136 50 74.7 50 
137 20 44.5 20 
138 30 25.4 25.4 
140 35 21.4 21.4 
142 25 38.0 25.0 
143 40 34.7 34.7 
145 20 76.9 20 
151 150 119.7 119.7 
160 10 10.71 11.4 10.71 
163 8 7.57 9.8 7.57 
164 70 75.8 70 
165 10 8.7 8.7 
166 5 3.5 3.5 
167 10 13.7 10 
168 7 16.0 7 
170 35 31.92 10.5 10.5 
172 10 18.0 10 
176 30 5.7 5.7 
178 50 30.7 30.7 
179 35 0 31.6 0 
187 4 4.16 5.0 4.16 
188 30 30.64 32.6 30.64 
189 5.8 4.47 5.8 4.47 
191 86 85.9 85.9 
215 55 0 34.9 0 
216 170 195.1 170 
217 65 88.6 65 
219 70 123.0 70 
220 85 77.25 79.5 77.25 
221 58 49 64.1 49 
John Cox 955 954.9 954.9 654.9 

4,695.72 
acres 
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