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Pursuant to RAP 10.8, Respondent King County offers the 

following additional authorities on the issue of the "Snohomish County 

Mitigation Claim," copies of which are attached to this statement. 

Sno-King Envtl. Alliance v. Snohomish County, Central 

Puget Sound Growth Mgmt. Hearings Bd., Case No. 06-3-005 (2006) 

(Snohomish County complied with public participation provisions within 

the Growth Management Act in adopting an Essential Public Facility 

Ordinance authorizing county to execute a site specific development 

agreement for the Brightwater facility with King County). 

City of Woodinville v. Snohomish County, Snohomish 

County Superior Court, Case No. 06-2-08692-7 (2006) (oral decision at 

CP 194-21 0; order at CP 396-97) (Woodinville had standing to challenge 

development agreement between King County and Snohomish County, 

but failed to timely raise challenge under LUPA's 21-day requirement) . 
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David F. Jurca, WSBA #2015 
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Coun~ 

Robert T. Seder, WSBA #14521 
Hillary J. Evans, WSBA #35784 
Deputy Prosecuting Attorneys 
Snohomish County Prosecuting Attorney -
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Robert J. Drewel Bldg., ih Floor, M/S 504 
3000 Rockefeller A venue 
Everett, WA 98201 
Telephone: (425) 388-6330 
Fax: ( 425) 3 88-7172 
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__ Facsimile 
__ Overnight 
_-=.;X=- Email 
djurca@helsell.com 
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Facsimile --
__ Overnight 

X Email 
tseder@co. snohomish. wa. us 
hillary.evans@co.snohomish. wa. 
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Attorne:l;S for Defendants Alderwood Messenger 
Water and Wastewater District and Ci!}: US Mail 
of Bothell Facsimile 

Overnight 
Andrew W. Maron, WSBA #7482 X Email 
Scott M. Missall, WSBA #14465 amaron@scblaw.com 
Scott Missall, WSBA #14465 smissall@scblaw.com 
Short Cressman & Burgess PLLC 
999 3rd A venue, Suite #3000 

officeservices@scblaw.com 

Seattle, WA 98104 
Telephone: (206) 682"3333 
Fax: (206) 340-8856 

Attorneys for Defendants Citv of Algona, Messenger 
Ci!}: of Tukwila and Citv of Lake Forest US Mail 
Park and Ci!}: of Black Diamond; Facsimile 

Overnight 
Chris D. Bacha, WSBA #16714 X Email 
Bob C. Sterbank, WSBA #19514 Chris@kenyondisend.com 
Shelley M. Kerslake, WSBA #21820 Bob@kenyondisend.com 
Kenyon Disend, PLLC Shelley@kenyondisend.com 
11 Front Street South kathys@kenyondisend.com 
Issaquah, W A 98027 
Telephone: (425) 392-7090 
Fax: (425) 392-7071 

Attorneys for Ci!}: of Auburn Messenger 
US Mail 

Daniel B. Heid, WSBA #8214 Facsimile 
Auburn City Attorney Overnight 
City of Auburn, Legal Department X Email 
25 West Main Street dheid@auburnwa.gov 
Auburn, W A 98001 
Telephone: (253) 931-3030 
Fax: (253) 931-4007 

• 4-



Attorne!S for Citv of Bellevue Messenger 
US Mail 

Cheryl A. Zakrzewski, WSBA #15906 Facsimile 
Assistant City Attorney Overnight 
City of Bellevue X Email 
450 1101h Avenue N.E. czakrzewski@bellevuewa.gov 
Bellevue, W A 98004 
Telephone: (425) 452-6829 
Fax: ( 425) 452-7256 

Attorne!s for Defendants Citv of Brier; Messenger 
Coal Creek Utili!! District; Sammamish US Mail 
Plateau Water and Sewer District; Facsimile 
Skvwai Water and Sewer District; Valle! Overnight 
View Sewer District; Vashon Sewer X Email 
District; Woodinville Water District; and rkaseguma@insleebest. com 
Northeast Sammamish Sewer District jmilne@insleebest.com 

efrimodt@insleebest.com 
Rod P. Kaseguma, WSBA #6622 mleen@insleebest.com 
John W. Milne, WSBA #10697 
Eric C. Frimodt, WSBA #2193 8 
Mark Leen, WSBA #35934 
Inslee, Best, Doezie & Ryder, P .S. 
777 -1081

h Avenue N.E., Suite #1990 
Bellevue, W A 98009 
Telephone: (425) 455-1234 
Fax: (425) 635-7720 
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Attornel:s for Defendants Citv of Messenger 
Carnation2 Citv of Issaguah1 Ci~ of US Mail 
Redmond2 Citv of Auburn2 Citv of Facsimile 
Kirkland and CiD: of Mercer Island Overnight 

X Email 
Wayne D. Tanaka, WSBA #6303 wtanaka@omwlaw.com 
James E. Haney, WSBA #11058 jhaney@omwlaw.com 
J. Zachary Lell, WSBA #28744 zlell@omwlaw.com 
Ogden Murphy Wallace 
1601 5th A venue, #21 00 
Seattle, WA 98101 
Telephone: (206) 447-7000 
Fax: (206) 447-0215 

Attornel:S for Defendants Cross Vallel: Messenger 
Water District and Lakehaven Utili~ US Mail 
District Facsimile 

Overnight 
Brian Edward Lawler, WSBA #8149 X Email 
Socius Law Group blawler@sociuslaw.com 
601 Union Street, Suite 4950 
Seattle, WA 98101 
Telephone (206) 838-9100 
Fax: (206) 838-9101 

Attornel:S for Defendant CiD: of Kent Messenger 
US Mail 

Thomas C. Brubaker, WSBA #18849 Facsimile 
Susan Jensen, WSBA #2187 Overnight 
City Attorney, Kent City Attorney X Email 
220- 4th AvenueS. kkomoto@ci .kent. wa. us 
Kent, W A 98032 
Telephone: (253) 856-5770 
Fax: (253) 856-6770 
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Attorneys for Defendant City of Kirkland 

William R. Evans, WSBA #21353 
Assistant City Attorney 
City of Kirkland 
123 Fifth A venue 
Kirkland, WA 98033 
Telephone: (425) 587-3030 
Fax: (425) 587-3025 

Attorneys for Defendant City of Mercer 
Island 

Kathleen H. Knight, WSBA #18058 
City Attorney's Office 
City of Mercer Island 
9611 S.E. 361

h Street 
Mercer Island, WA 98040 
Telephone: (206) 275-7601 
Fax: (206) 275-7663 

Attorneys for Defendant Northshore 
Utility District 

Kinnon W. Williams, WSBA #16201 
Williams & Williams 
PSC, 18806 Bothell WayN.E. 
Bothell, W A 98011 
Telephone: ( 425) 486-8138 
Fax: ( 425) 485-8449 
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__ US Mail 

Facsimile --
--Overnight 

X Email 
wevans@ci .kirkland. wa. us 
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__ US Mail 
__ Facsimile 
__ Overnight 

X Email 
Katie.knight@mercergov .org 

~~Messenger 
__ US Mail 
__ Facsimile 
__ Overnight 

X Email 
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Attornel;:s for Defendants Highland Sewer Messenger 
District, Olymnic View Water and Sewer US Mail 
District, and Ronald Wastewater District Facsimile 

Overnight 
Allen J. Hendricks, WSBA #3580 X Email 
Joseph P. Bennett, WSBA #20893 al@hendricksb.com 
Hendricks-Bennett, PLLC joe@hendricksb.com 
402 5th AvenueS. 
Edmonds, W A 98020 
Telephone: (425) 775-2751 
Fax: (425) 670-8138 

Attorney for Defendant Citv of Pacific US Mail 
Facsimile 

Ken Luce Overnight 
Luce Lineberry & Kenney, P.S. X Email 
4505 Pacific Highway East, Ken. I uce@llklawfirm. com 
Tacoma, WA 98424 
Telephone: (253) 922-8724 
Fax: (253) 922-2802 

Attorneys for Defendant Citv of Renton Messenger 
US Mail 

Lawrence J. Warren, WSBA #5853 Facsimile 
Warren Barber & Fontes, P.S. Overnight 
100 South 2nd Street X Email 
Renton, W A 98057 lwarren@rentonwa.gov 
Telephone: (425) 255-8678 
Fax: (425) 255-5474 
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Attornexs for Defendant Ci!l: of Seattle Messenger 
US Mail 

Gregory C. Narver, WSBA #18127 Facsimile 
Assistant City Attorney Overnight 
City of Seattle X Email 
600 4th Avenue, 4111 Floor Gregory .narver@seattle.gov 
Seattle, W A 98124 
Telephone: (206) 684-8200 
Fax: (206) 684-8284 (Fax) 

Attornexs for Defendant Muckleshoot Messenger 
Indian Tribe US Mail 

Facsimile 
Laura D. Weeks, WSBA #26992 Overnight 
Office of Tribal Attorney X Email 
Muckleshoot Indian Tribe laura. weeks@muckleshoot.nsn. us 
39015- 172"d Avenue S.E. 
Auburn, W A 98092 
Telephone: (253) 939-3311 
Fax: (253) 876-3181 

Attorneys for Defendant Shorewood Messenger 
Heights Ants.1 LLC as successor in interest US Mail 
to Bayshore Shorewood G.P.2 Inc. Facsimile 

Overnight 
Dianna J. Caley, WSBA #23413 X Email 
Adorno Y ass Caley Dehkhoda & Qadri 
2340 !30th Avenue N.E., #0150 

dcaley@adorno.com 

Bellevue, W A 98005 
Telephone: ( 425) 869-4040 
Fax: (425) 869-4050 

-9-



Attorneys for Defendant State of 
Washington acting by and through the 
Washington State Parks and Recreation 
Commission 

Jim Schwartz, WSBA # 20168 
Assistant Attorney General 
State of Washington 
P.O. Box 40100 
Olympia, W A 98504 
Telephone: (360) 586-3646 
Fax: (360) 586-3454 
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CENTRALPUGETSOUND 
GROWTH MANAGEMENT HEARINGS BOARD 

STATE OF WASHINGTON 

SNO~KING ENVIRONMENTAL 
ALLIANCE, EMMA DIXON and 
GERALD FARRIS, 

Petitioner, 

v. 

SNOHOMISH COUNTY, 

Respondent 

KING COUNTY, 

Intervenor. 

) 
) Case No. 06-3-0005 
) 
) (Sno-King) 
) 
) 
) 
) 
) 
) FINAL DECISION and ORDER1 

) 
) 
) 
) 
) 
) ____________________________ ) 

SYNOPSIS 

In October 2005, Snohomish County adopted three ordinances: Ordinance 05-121 
relating to Odor Order Prevention Standards for certain facilities; Ordinance 05-122 
relating to Construction Standards in Seismic Hazard Areas,· and Ordinance 05-126 
revising the procedures for siting for Essential Public Facilities. Each of these 
Ordinances was enacted by the County as an Emergency Ordinance. Ordinances 05-
121 and 05-122 were adopted pursuant to RCW 36. 70A.390 and Ordinance 05-126 was 
adopted pursuant to SCC 30. 7 3. 090. Petitioners challenged these enactments as not 
consistent with the Growth Management Act (GMA), RCW 36. 70A, on the basis of notice, 
public participation, best available science, and consistency. 

The Board found that the County's actions tn adopting these Ordinances did not violate 
the applicable public participation provisions of the GMA [Legal Issue No. 1]. The 
Board concluded that the Petitioners failed to carry their burden of proof on their 
challenge to Ordinance 05-122 pertaining to best available science as it relates to 
seismic hazard areas [Legal Issue No. 2}. The Board determined that the Petitioners 
could not raise the issue of consistency with Comprehensive Plan provisions because they 

1 Although this FDO mentions the Brightwater Wastewater Treatment Facility as context for the challenged 
actions; this FDO is not to be interpreted as a Board opinion related to that project. 
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did not provide evidence to support GMA participation standing on that issue [Legal 
Issue No. 3}. The Board entered an order dismissing the petition. 

I. BACKGROUND 

The genesis of this appeal is a dispute regarding Snohomish County's regulations 
pertaining to wastewater treatment facilities - essential public facilities. The catalyst for 
the action was, and is, the Brightwater Wastewater Treatment Facility, proposed by King 
County but sited in Snohomish County. The siting and regulation of this essential public 
facility has spawned five prior and separate appeals to this Board.2 

The last appeal (King County IV) involved Snohomish County's adoption of new Odor 
and Seismic Hazard regulations (Emergency Ordinance Nos. 05-029 and 05-030, 
respectively). However that matter was dismissed when King and Snohomish Counties 
resolved their dispute and executed a settlement agreement. The settlement agreement, in 
tum, led to a stipulation for dismissal from the parties, which the Board granted.3 

Petitioners here, Sno-King Envirorunental Alliance, were interveners on behalf of 
Snohomish County in the King County IV matter. 

The precipitating action in the present appeal is Snohomish County's adoption, or re
adoption, of the Odor and Seismic Ordinances (Emergency Ordinance Nos. 05-121 and 
05-122 respectively); as well as the adoption of an Ordinance amending Snohomish 
County's essential public facility regulations (Emergency Ordinance No. 05-126 -the 
EPF Ordinance) and an Ordinance authorizing the County to execute a site specific 

2 1) King County v. City of Edmonds [Unoca/ -Intervenor] (King Co.), CPSGMHB Case No. 02-3-0011, 
Order of Dismissal, (Sep. 12, 2002); 2) King County v. Snohomish County [Cities of Renton and 
Intervenors; Puget Sound Water Quality Defense Fund- Amicus] (King County 1), CPSGMHB Case No. 
03·3-0011, Final Decision and Order, (Oct. 13, 2003), and Order Finding Continuing Noncompliance and 
Continuing Invalidity and Notice of Second Compliance Hearing, (May 26, 2004), and Order on Court 
Remand of CPSGMHB Case No. 03·3·0011, (Jul. 29, 2005), and Order Finding Compliance, (Mar. 27, 
2006); 3) King County and City of Renton v. Snohomish County (King County II), CPSGMHB Case No. 
03-3-0025, Order of Dismissal, (May 26, 2004) - See King County I, and Order Revising Order of 
Dismissal, (Feb. I, 2005); 4) King County v. Snohomish County (King County III), CPSGMHB Case No. 
04·3~0012, Order of Dismissal, (May 26, 2004)- See King County 1; 5) King County and City of Renton v. 
Snohomish County [Sna-King Environmental Alliance -Intervenor] (King County IV), CPSGMHB Case 
No. 05-3-0033, Order of Dismissal, (Jan. 23, 2006). 
3 The settlement agreement also laid the groundwork for revisions to Snohomish County's essential public 
facility regulations and ultimately led to the Board's entering a Finding of Compliance in the King County I 
matter. 
~ The initial Odor and Seismic Emergency Ordinances (05-029 and 05-030) that were challenged in King 
County IV were slated to expire on October 18, 2005. On October 17, 2005, Snohomish County, 
essentially readopted the same provisions for an additional six month period. The Board further notes that 
the present Ordinances [05-121 and 05-122] have also "expired" and been "re-adopted" again by the 
County in the fonn of Ordinance Nos. 06-024 and 06-025. On June 19, 2006, Sno-King Environmental 
Alliance and Corinne Hensley filed a new PFR challenging these Ordinances - See Sno-King II v. 
Snohomish County, CPSGMHB Case No. 06-3-0025. 
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development agreement regarding the Brightwater facility with King County (Ordinance 
No. 05-127- the DA Ordinance). 

On February 6, 2006, the Board received a timely petition for review from Sno-King 
Environmental Alliance, Emma Dixon and Gerald Farris. The Board entered a Notice of 
Hearing setting a prehearing conference in March. Following the preheating conference, 
Petitioners clarified their Legal Issues. The Board subsequently issued the Prehearing 
Order setting the final schedule and Legal Issues to be decided. Also in March, King 
County was granted status as an Intervenor. 

During April and May the Index of the Record was amended by the County and the 
addition of several supplemental exhibits proposed by Petitioners was authorized by the 
Board. Also during the Board's motions practice, the County moved to dismiss various 
issues and challenges to certain ordinances. The Board granted in part and denied in 
part Snohomish County's motions. The Board's May 25, 2006 Order on Motions 
established the record and the remaining Legal Issues to be decided. Petitioners' 
challenge to Ordinance No. 05-127 (the DA Ordinance) was dismissed for lack of subject 
matter jurisdiction. The other three Emergency Ordinances- 05-121, 05-122 and 05-
126, are still before the Board. 

In June, the Board timely received the prehearing briefs of the parties. The Briefing 
received will be hereafter referenced as follows: 

• Petitioners Sno-King Environmental Alliance, Emma Dixon and Gerald Farris's 
Prehearing Brief - Sno-King PHB; 

• Respondent Snohomish County's Prehearing Response Brief - Snohomish 
Response; 

• Respondent Snohomish County also filed a Motion to Supplement the Record -
Snohomish Motion- Supp.; 

• Intervenor King County's Prehearing Response Brief- King Response; 
• Petitioners Prehearing Reply Brief- Sno-King Reply. 

On July 6, 2006, the Board held the Hearing on the Merits (HOM) at the Board's offices 
at Suite 2470, 900 Fourth Avenue, Seattle, Washington. Board members Edward G. 
McGuire, Presiding Officer, Margaret A. Pageler and Bruce C. Laing5 were present for 
the Board. Corinne Hensley appeared for Petitioners Sno-King Environmental Alliance, 
and Emma Dixon appeared pro se. Petitioner Gerald Farris did not appear. Respondent 
Snohomish County was represented by John R. Moffat, Lisa Anderson and Shawn 
Aronow. Intervener King County was represented by Verna P. Bromley. Court reporting 
services were provided by Eva Jankowitz of Byers and Anderson. Board Law Clerk, 
Julie Taylor and Board Externs Brian Payne and Kris Hollingshead were also present. 
The hearing convened at 10:00 a.m. and adjourned at approximately 12:15 p.m. 

s Board member Bruce C. Laing's term was slated to expire on June 30, 2006. However, Governor 
Gregoire extended Mr. Laing's term until a new Board member can be seated. 
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II. PRESUMPTION OF VALIDITY. BURDEN OF PROOF and STANDARD OF 
REVIEW 

Upon receipt of a petition challenging a local jurisdiction's GMA actions, the legislature 
directed the Boards to hear and determine whether the challenged actions were in 
compliance with the requirements and goals of the Act. See RCW 36.70A.280. The 
legislature directed that the Boards "after full consideration of the petition, shall 
determine whether there is compliance with the requirements of [the OMA]." RCW 
36.70A.320(3); see also, RCW 36.70A.300(1). 

Petitioners challenge Snohomish County's adoption of amendments to their development 
regulations pertaining to essential public facilities, as adopted by Emergency Ordinance 
Nos. 05-121 (Odor), 05-122 (Seismic) and 05-126 (EPF). Pursuant to RCW 
36.70A.320(1), Snohomish County's Emergency Ordinance Nos. 05-121, 05-122 and 05-
126 are presumed valid upon adoption. 

The burden is on Petitioners to demonstrate that the actions taken by Snohomish County 
are not in compliance with the goals and requirements of the GMA. RCW 36.70A.320(2). 

Pursuant to RCW 36.70A.320(3), the Board "shall find compliance unless it determines 
that the actions taken by [Snohomish County] are clearly erroneous in view of the entire 
record before the board and in light of the goals and requirements of [the GMA]." For 
the Board to find Snohomish County's actions clearly erroneous, the Board must be "left 
with the firm and definite conviction that a mistake has been made." Dep 't of Ecology v. 
PUD 1, 121 Wn.2d 179,201 (1993). 

The GMA affirms that local jurisdictions have discretion in adapting the requirements of 
the GMA to local circumstances and that the Board shall grant deference to local 
decisions that comply with the goals and requirements of the Act. RCW 36.70A.3201. 
Pursuant to RCW 36.70A.3201, the Board will grant deference to Snohomish County in 
how it plans for growth, provided that its policy choices are consistent with the goals and 
requirements of the GMA. The State Supreme Court's most recent delineation of this 
required deference states: "We hold that deference to county planning actions that are 
consistent with the goals and requirements of the GMA . . . cedes only when it is shown 
that a county's planning action is in fact a 'clearly erroneous' application of the GMA." 
Quadrant Corporation, et al., v. State of Washington Growth Management Hearings 
Board, 154 Wn.2d 224, 248, 110 P.3d 1132 (2005). 

The Quadrant decision is in accord with prior rulings that "Local discretion is bounded .. 
. by the goals and requirements of the GMA." King County v. Central Puget Sound 
Growth Management Hearing Board (King County), 142 Wn.2d 543, 561, 14 P.3d 133, 
142 (2000). As the Court of Appeals explained, "Consistent with King County, and 
notwithstanding the 'deference' language ofRCW 36.70A.3201, the Board acts properly 
when it foregoes deference to a ... plan that is not 'consistent' with the requirements 
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and goals of the GMA." Cooper Point Association v. Thurston County, 108 Wn. App. 
429, 444, 31 P.3d 28 (2001); affirmed Thurston County v. Western Washington Growth 
Management Hearings Board, 148 Wn2d 1, 15, 57 P.3rd 1156 (2002); Quadrant, 154 
Wn.2d 224, 240 (2005). 

The scope of the Board's review is limited to determining whether a jurisdiction has 
achieved compliance with the GMA with respect to those issues presented in a timely 
petition for review. 

III. BOARD JURISDICTION, PREFATORY NOTE and PRELIMINARY 
MATTERS 

A. BOARD JURISDICTION 

The Board finds that the PFR filed by Sno-King Envirorunental Alliance was timely, 
pursuant to RCW 36.70A.290(2); these Petitioners have standing to appear before the 
Board, pursuant to RCW 36. 70A.280(2); and the Board has subject matter jurisdiction 
over the remaining challenged ordinances, which amend the County's development 
regulations, pursuant to RCW 36.70A.280(1)(a). 

B. PREFATORY NOTE 

The Actions Challenged: 

Petitioners challenge three separate emergency ordinances adopted by Snohomish County 
apparently in response to the Settlement Agreement with King County to resolve 
litigation regarding the "Brightwater" wastewater treatment facility. The challenged 
Emergency Ordinances are: 05-121 [Odor Ordinance]; 05-122 [Seismic Ordinance]; and 
05-126 [Essential Public Facility or EPF Process Ordinance]. Each amends portions of 
the Snohomish County Code (SCC). 

Emergency Ordinance No. 05-121 - Odor: Petitioners challenge the County's Public 
Participation process and Consistency with GMA Plan provisions- Legal Issues 1 and 3. 

This Ordinance adopts a new section in the Snohomish County Code - 30.28.092 -
pertaining to Odor Prevention standards for certain facilities. It applies to applications 
for new wastewater treatment facilities, portals, pump stations, and outfalls that have the 
potential to generate odor emissions, or any other use, except agricultural uses, that have 
potential to generate emissions of hydrogen sulfide or ammonia. sec 30.28.092(1). 
Odor emission standards are set for hydrogen sulfide at no more than .08 parts per billion 
(ppb) and no more than 2800 ppb for ammonia as detected at the property boundary, or 
beyond. SCC 30.28.092(2). The Ordinance also provides for design and operational 
standards, provisions for transporting materials that may omit odor, and a requirement for 
development of an odor monitoring and response plan. 
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Emergency Ordinance No. 05-122 - Seismic: Petitioners challenge whether the County 
used best available science and otherwise complied with the GMA 's critical areas 
provisions for geologically hazardous areas- Legal Issue 2. 

This Ordinance changes the definition of Seismic Hazard Areas, deleting "mapped 
seismic zones 3 and 4 in the Uniform Building Code" and adding "areas that have been 
determined by the building official to have known or inferred faults or ground rupture 
potential, liquefaction potential, or seismically induced slope instability." sec 
30.91S.120. [Licensed professionals must provide relevant geological reports to make 
this determination.] 

The Ordinance also establishes a 50' setback from the closest edge of an identified active 
fault trace. SCC 30.51.010(1). The setback applies to seismic use groups II and III and 
seismic design categories E and F as defined in the International Building Code, adopted 
by Chapter 19.27 RCW [State Uniform Building Code]. Id. Additionally, the building 
official may require additional studies, tests or site investigations to determine the 
specific location of an active fault trace. sec 30.51.020. 

Emergency Ordinance No. 05-126- EPF: Petitioners challenge the County's public 
participation process and consistency with GMA Plan provisions- Legal Issues 1 and 3. 

This Ordinance authorizes the County Council to approve development agreements for 
the siting of essential public facilities. SCC 30.75.020(1). Decision criteria are set forth, 
but may be exempted or modified if they would preclude the siting, development or 
expansion of an essential public facility. sec 30.75.100 and .130. 

C. PRELIMINARY MATTERS 

Oral Rulings at the HOM: 

The Board entertained brief argument from the parties regarding Snohomish County's 
Motion to Supplement the Record. The Presiding Officer orally granted the County's 
Motion. The "August 3, 2004 King County Hearing Examiner's Decision Denying 
Appeal, Subject to Condition for the Brightwater Final Environmental Impact Statement 
Appeals of Adequacy" is admitted to the Record as Hearing on the Merits Exhibit 1 -
HOMEx.l. 

Additionally, the Board took official notice of Emergency Ordinance No. 06-024 [re
adopting the challenged Odor Ordinance] and Emergency Ordinance No. 06-025 [re
adopting the challenged Seismic Ordinance]. The Board determined that the substantive 
provisions of Ordinance No. 05-121 and Ordinance No. 06-024 were identical; and that 
the substantive provisions of Ordinance No. 05-122 and Ordinance No .. 06-025 were 
identical. The two challenged Ordinances were slated to expire on April 17, 2006 but 
were extended through the adoption of the two new Ordinances - Emergency Ordinance 
Nos. 06-024 and 06-025. 
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The Board denied Petitioners motion to strike all references to the Brightwater 
wastewater treatment facility from the County's brief and exhibits. The primary reason 
for allowing reference to Brightwater was due to the discovery of a potential active fault 
that occurred during in the review of this project. 

The Board entertained argument on Snohomish County's Motion to Dismiss Legal Issue 
3 for lack of standing of Petitioner and in the alternative, to limit the consistency 
challenge to Plan provisions in place at the time of the adoption of the challenged 
ordinances. The Board took these issues under advisement and indicated it would rule 
on these questions in this FDO. See Legal Issue 3, infra. 

IV. LEGAL ISSUES AND DISCUSSION 

A. LEGAL ISSUE NO. 1 -PUBLIC PARTICIPATION 

Legal Issue No. 1, as stated in the PFR and PHO, was modified by the Board's 5/25/06 
Order on Motions. Legal Issue No. 1 is now stated as follows: 

1. The Ordinances 05-121, 05-122, 05-126 all thwart GMA 's public participation 
process. The County has violated planning goal RCW 36. 70A. 020(11) by not 
providing adequate citizen participation in their planning process and not 
ensuring that all jurisdictions and communities were adequately involved in this 
planning process. The County has provided over the years public participation 
for its development regulations and comprehensive plan as required by RCW 
36. 70A.140. However, in the case of these three ordinances, the County's process 
was null and void or avoided completely as Petitioners will show, thus violating 
RCW 36. 70A.J40. See PFR, at 2-3,· PHO, at 7,· and Order on Motions (OoM), 
Appendix A, at 17, and Appendix B, at 19. 

[The Board characterizes Issue One as: Did Snohomish County (the County) fail 
to comply with the public participation provisions of RCW 36. 70A.020(1 1) and 
.140, when it adopted Ordinance Nos. 05-121 (Odor), 05-122 (Seismic), and 05-
126 (Essential Public Facility Procedures -EP F)?] 

Applicable Law 

Goal 11 requires the County to "Encourage the involvement of citizens in the planning 
process and ensure coordination between communities and jurisdictions to reconcile 
conflicts." RCW 36.70A.020(11). 

RCW 36. 70A.140 requires the County to establish and disseminate a public participation 
program that identifies procedures for "early and continuous public participation in the 
development and amendment of [plans and] development regulations implementing such 
plans." Additionally, .140 requires "broad dissemination of proposals and alternatives, 
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opportunity for written comments, public meetings after effective notice, provisions for 
open discussion, communication programs, information services, and consideration of 
and response to public comments." 

Discussion 

It is important to note that the Board has dismissed Petitioners' challenge to the adequacy 
of the County's notice provisions regarding the three challenged ordinances. The Board 
concluded that, 

The evidence provided by the County clearly demonstrates that the 
published notice for all ordinances and mailed notice for [the Odor and 
Seismic Ordinances] were "reasonably calculated to provide notice to 
property owners and other affected and interested individuals , . . and 
organizations of proposed amendments to ... development regulations."' 
(Citations omitted). Therefore, the County's motion related to the notice 
challenge [compliance with RCW 36.70A.035] in Legal Issue 1 is 
granted. Reference to RCW 36.70A.035 will be stricken from the Issue. 

Sno-King, et al., v. Snohomish County, CPSGMHB Case No. 06-3-0005, Order on 
Motions, (May 25, 2006), at 14. 

Therefore, what remains of this issue is just the public participation challenge as it relates 
to Emergency Ordinance Nos. 05-121, 05-122 and 05-126. 

Position of the Parties: 

Petitioners acknowledge that the County has adopted a public participation program that 
outlines procedures for public participation in adopting and amending its Plan and 
implementing regulations [i.e. 30.74.010 SCC). However, Petitioners contend that the 
County did not follow those procedures in acting on the three challenged ordinances. 
Sno-King PHB, at 4-8. Instead, Petitioners complain that the County erroneously 
adopted these measures via "Emergency Ordinances" which circumvent the County's 
public participation procedures. !d. at 8-11. Further, Petitioners assert that no emergency 
existed, or is justified, to support these ordinances and that the County seems to be 
undergoing an "ongoing emergency" related to these ordinances. !d. at 11-13. Finally, 
Petitioners contend that the "ongoing emergency" in Snohomish County creates conflict 
with the public, and although there has been ample time to allow for public participation, 
including review by the Planning Commission, the County has not provided it. !d. 
Petitioners suggest that the County should have followed the review and amendment 
procedures set forth in RCW 36.70A.130 [annual review cycle] or .470 [docketing 
procedures.] !d. 

The County responds that, as Petitioners acknowledge, it has adopted and implements a 
public participation program as required by RCW 36.70A.140 - citing Chapter 30.73 
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SCC. However, the County argues these provisions of the SCC [nor the .140 provisions 
of the GMA] do not apply to the challenged Ordinances since they were adopted via 
emergency procedures. Snohomish Response, at 1-8. The County notes that Emergency 
Ordinance Nos. 05-121 [Odor] and 05-122 [Seismic] were adopted pursuant to RCW 
36.70A.390,6 and were adopted for an interim period of six-months. The County also 
notes that Emergency Ordinance No. 05-126 was adopted pursuant to emergency 
provisions in the Snohomish County Code- 30.73.090(3) and 30.73.040(2)(a) - which 
allows such action without planning commission review so long as there is a public 
hearing prior to adoption. In either case, the County asserts it was not required to adopt 
the Ordinances pursuant to .140. ld. at 9. The County further documents, and Petitioners 
do not dispute, that for each Ordinance there was a public hearing that provided the 
opportunity for public comment, both orally and in writing.7 

Additionally, the County argues that this Board has held that RCW 36.70A.140 does not 
apply to emergency actions - citing McVittie v. Snohomish County (McVittie V), 
CPSGMHB Case No. 00-3-0016, Final Decision and Order, (Apr. 12, 2001), at 20-24. 
Snohomish Response, at 8. Further, the County argues that the question of whether an 
emergency existed, or circumstances justified the County's action, was not alleged as a 
Legal Issue in Petitioners' PFR or in the PHO. Therefore, the County asserts, the Board 
may not address this issue. !d. at 10. The County also contends that the annual review 
provisions of RCW 36.70A.130(2) are not alleged in this matter, nor do they apply to 
development regulations. Likewise the docketing provisions ofRCW 36.70A.470 are not 
alleged in this case, nor are they applicable to these emergency actions. !d. 

Intervenor King County contends that the County's declaration of emergency8 is 
presumed valid and that the Board has previously determined that it will not review such 
declarations- citing Wallock v. City of Everett (Wallock I), CPSGMHB Case No. 96-3-
0025, Final Decision and Order, (Dec. 3, 1996), at 10 and Clark v. City of Covington 
(Clark), CPSGMHB Case No. 02-3-0005, Final Decision and Order, (Sep. 27, 2002), at 
5. Intervenor also supports the assertion of the County that the Odor and Seismic 
Emergency Ordinances were adopted pursuant to the provisions of .390.Id. 

Petitioners reply that the County's continued reliance upon emergency actions 
undermines public participation as anticipated by the GMA. Sno-King Reply, at 4. 
Petitioners note that the original emergency ordinances - 05-029 [Odor] and 05-030 

6 RCW 36.70A.390 allows adoption of interim measures without planning commission or agency 
recommendation or without holding a public hearing so long as a public hearing is held within 60-days of 
its adoption and findings are entered. See RCW 36.70A.390. These Ordinances were adopted on October 
17,2005 and the public hearing was on December 7, 2005. 
7 See Emergency Ordinance No. 05~121, at 3, and Emergency Ordinance No. 06~024, at 1 [Odor 
Ordinances]; Emergency Ordinance No. 05-122, at 3, and Emergency Ordinance No. 06-025, at 1 [Seismic 
Ordinances]; and Emergency Ordinance No. 05-126, at 3. See also, 5125106 Order on Motions, at 14. 
8 Intervenor quotes the WHEREAS provisions of both Emergency Ordinances as evidence of the facts and 
circumstances - the findings - supporting the declaration of emergency. See King Response, at 2-4, and 
the WHEREAS clauses of Ordinance Nos. 05-121 and 05-122. 
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[Seismic] have expired and have been replaced by the challenged emergency ordinances 
-05-121 and 05-122; and now even these actions have been replaced by new Emergency 
Ordinance Nos. 06-024 [Odor] and 06-025 [Seismic]. !d. Petitioners claim that in lieu 
of an early and continuous public participation process with Planning Commission 
participation and SEPA review, the County's "emergency" is ongoing and contrary to the 
GMA.ld. 

Board Discussion: 

Although the Board understands the depth of Petitioners concerns, the Board must agree 
with the County and Intervenor. It is undisputed that the public, including Petitioners, 
were provided the opportunity to comment on the challenged Emergency Ordinances at a 
public hearing on December 7, 2005, a hearing held within the 60-day timeframe 
required by RCW 36.70A.390. Petitioners provided testimony and written comment on 
the Emergency Ordinances, but were unable to persuade the County to accept their views. 
While review by the Planning Commission and expanded public participation is 
encouraged by the GMA, the County is correct that the GMA does not compel such 
procedures when an emergency is declared or interim measures are enacted. RCW 
36.70A.390 provides one means of taking such action and the County Code provides 
another. However, under either option, effective notice and the opportunity for public 
participation are provided. Snohomish County has adhered to these provisions and has 
complied with the applicable notice and public participation requirements and goal of the 
GMA. 

The Board also affirms its prior decisions in Me Vittie V, Wallack I and Clark. In Me Vittle 
V the Board held that RCW 3 6. 70A.140 is not applicable to emergency or interim actions 
so long as effective notice and the opportunity for public comment is provided. In 
Wallack I and Clark the Board indicated it will not inquire into the facts and 
circumstances supporting a jurisdiction's declaration of emergency. 

The Board acknowledges the Petitioners' frustration with the County's continued use of 
emergency actions to address the Odor and Seismic issues posed in this PFR, but the 
GMA does not specifically constrain the exercise of such discretionary actions by local 
jurisdictions.9 Emergency actions, by their very nature, may bypass the more extensive 
public review procedures of .140, the annual review provisions of .130 and the docketing 
procedures of .470. Nonetheless, the Board is encouraged that the County indicated at 
the HOM that it is moving to adopt permanent Odor and Seismic regulations and is 
availing itself of the expertise of its Planning Commission in a broader discussion with 
the public of these regulations. 

9 Note however, that in MBA/Camwest v. City of Sammamish, CPSGMHB Case No. 05-3-0027, Final 
Decision and Order, (Aug. 4, 2005) the Board found that an emergency moratorium re-enacted 12 times (6-
years) was a de facto permanent development regulation and no longer an interim ordinance or measure 
subject to .390. 
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Conclusion 

Snohomish County provided effective notice and the opportunity for public comment 
when it adopted Emergency Ordinance Nos. 05-121 and 05-122 [pursuant to .390] and 
Emergency Ordinance No. 05-126 [pursuant to SCC 30.73.090]. The County has 
complied with the applicable public participation procedures and Goal11 of the GMA in 
adopting the challenged Emergency Ordinances. 

B. LEGAL ISSUE NO. 2- CRITICAL AREAS AND BEST AVAILABLE 
SCIENCE 

Legal Issue No. 2, as stated in the PFR and PHO, was modified by the Board's 5/25/06 
Order on Motions. Legal Issue No.2 is now stated as follows: 

2. (A) The County has violated State Law, Best Available Science (BAS) RCW 
36.70A.172 and RCW 36.70A.060(2}, RCW 36.70A.170. The ordinance [05-122} 
does not protect the function and values as well as the public where necessary to 
protect critical areas and areas of human habitation. See PFR, at 3,- PHO, at 7-8; 
andOoM, Appendix A, at 17-18, andAppendixB, at 19. 

[The Board characterizes Issue Two A as: Did the County fail to comply with the 
critical area provisions of RCW 36. 70A. 060(2), .170 and. 172 when it adopted the 
Seismic-Ordinance?} 

Applicable Law 

RCW 36. 70A.l70 requires the County to identify and designate critical areas - including 
Geologically Hazardous Areas. "Geologically Hazardous Areas" are defined as "areas 
that because of their susceptibility to erosion, sliding, earthquake, or other geological 
events, are not suited to the siting of commercial, residential or industrial development 
consistent with public health and safety concerns." RCW 36.70A.030(9). 

RCW 36.70A.060(2) requires the County to "adopt development regulations that protect 
critical areas that are required to be designated under RCW 36.70A.l70." 

RCW 36. 70A.172(1) provides, in relevant part: 

In designating and protecting critical areas under this chapter, counties and 
cities shall include the best available science in developing policies and 
development regulations to protect the functions and values of critical 
areas. 

(Emphasis supplied). 
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Discussion 

Geological Context: 

The movement of the earth's tectonic plates is a source of seismic activity. The Puget 
Sound region is an active seismic area, and part of the larger area known as the Cascadia 
subduction zone. In the northwest, the Juan de Fuca plate's movement under the North 
American plate is a significant source of the region's volcanoes and earthquake activity. 
Ex. B-39. The Seattle Fault and the South Whidbey Island Fault (SWIF) are evidence of 
this seismic activity. Here there is no dispute that the SWIF is now understood to extend 
through portions of Snohomish County and into portions of King County. See Ex. B-30, 
Brightwater Draft Supplemental EIS, at 2-1. Recent studies by the U.S. Geological 
Service (USGS) have also discovered new faults, or lineaments [Lineaments 4, and 
perhaps X], to the SWIF extending into southern Snohomish County in proximity to the 
proposed Brightwater Wastewater Treatment Facility site. !d. 

Regulatory Context- the International Building Code (IBC): 

The IBC, which is adopted by the State of Washington as RCW 19.27, governs 
construction of buildings and structures in all local jurisdictions. The IBC includes 
provisions for design and construction in seismic hazard areas where documented active 
faults exist. Ex. B-25. Mapping of these active faults by the U.S. Geologic Services 
(USGS) is required in order to have the IBC's provisions apply. !d. The IBC provides a 
classification system (Category I, II, III and IV) for buildings and other structures by the 
nature of occupancy and for different risk factors, including seismic risk. Category I 
structures are generally those that pose a lower hazard to human life if the structure fails 
than might occur to structures listed in the other Categories. Category II structures 
include structures not listed in Categories I, III and IV, which would include most 
residential, commercial and industrial development. Category III facilities generally 
include public facilities (e.g. power generating stations, water and wastewater treatment 
plants) and buildings and structures where large numbers of people congregate (e.g. 250 
students, 300 people, 50 patients). Category IV structures includes essential facilities 
(e.g. hospitals, fire, police, rescue, emergency facilities and shelters). !d. Seismic Design 
Categories range from Category A to F, which relate structure risk and seismic risk. 
Category A pertains to low risk structures in areas of low seismicity. Structures in 
Category E and F "shall not be sited where there is a known potential for an active fault 
to cause rupture of the ground surface at the structure." Ex. B-24, at 131. 

Position of the Parties: 

Generally, Petitioners suggest that the County's Seismic Ordinance only applies to a 
single project [i.e. Brightwater] and not to other types of facilities within seismic areas. 
Sno-King PHB, at 18. Additionally, Petitioners assert that the County's adoption of 
setbacks is unsubstantiated under law, and that best available science (BAS) must be used 
to determine the correct actions to take. !d. 
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Specifically related to the Seismic Ordinance, Petitioners contend that the: 1) County's 
definition of "Seismic Hazard Areas" differs from the GMA' s definition of "Geologically 
Hazardous Areas" because it does not include a "suitability requirement" [apparently, to 
identify areas that are "not suitable" for development]; 2) County itself has not 
undertaken the responsibility for identifying and locating potential faults and other 
seismic area, but instead relies upon information provided by others; 3) application of the 
Ordinance should apply to other uses and facilities such as multi-family housing, schools 
and churches, where large numbers of people congregate; 4) the building official that 
enforces the Ordinance is not qualified, since only a state licensed geologist can practice 
geology; 5) setbacks are not supported by science, since the International Building Code 
does not contain setback requirements; and 6) it is questionable that Seismic Group III 
uses and Seismic Design Category E or F structures would survive a surface rupture with 
only a 50' setback. !d. at 19-27. 

In response, the County notes that it is presently in the process of conducting its critical 
areas regulation review and update as required by the GMA and has produced a 
document summarizing BAS for that process which was relied upon here. Snohomish 
Response, at 13; see Ex. B-39. The County contends that the development and adoption 
of its Seismic Ordinance was precipitated by investigations on the Brightwater site, 
which led to the identification of a "regulatory gap" where the IBC would not apply. The 
County asserts that it filled that "gap" by adopting the challenged Ordinance. !d. In short, 
the County explains that further geologic investigation of the Brightwater site was 
required that disclosed an extension of the SWIF - Lineaments 4 and X. These areas 
have not yet been mapped by the USGS and incorporated into the IBC. Consequently, 
they are not covered by the IBC, state building code or the present county building code. 
Therefore, the County adopted the challenged Seismic Ordinance to fill the present void. 
Snohomish Response, at 14-18. 

Specifically, related to the Seismic Ordinance, the County argues that: 1) BAS (i.e. 
USGS mapping and the use of aeromagnetic surveys, ground magnetic surveys, light 
detection and ranging imagery data [LiDAR] and trenching) has been, and is used to 
identify and designate seismic hazard areas such as the recently discovered faults 
germane to the pending matter, but BAS need not be relied upon to protect the "functions 
and values" of geologically hazardous areas since they do not require protection - rather, 
these areas need to be identified to protect people and property from the effects of 
seismic events; 2) GMA definitions by themselves do not create substantive duties, citing 
Hanson v. King County, CPSGMHB Case No. 98-3-0015c, Final Decision and Order, 
(Dec. 16, 1998), at 7-8; 3) the County's definition, which includes inferred faults, affords 
additional protection to the public and is not contrary to the GMA's definition; 4) the 
Seismic Ordinance applies to all structures included in Seismic Use Group II and III and 
Seismic Design Categories E and F and Petitioners have failed to point to any GMA 
provision that requires the County to include all the structures desired by them; 5) the 
Ordinance's requirement that any structure be setback 50-feet from an identified active 
trace fault and the authorization to require additional studies are supported by comparable 
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seismic regulations in other jurisdictions (e.g . .State of California, Los Angeles County, 
Cities of Los Angeles and San Diego, and Salt Lake County, Utah) and is within the 
County's discretion. Snohomish Response, at 18~30. 

Intervenor King County contends that more is being learned about earthquake faults and 
that the authorization for the building official to require additional studies and 
investigations incorporates and goes beyond BAS. King Response, at 7. Also, 
Intervenor argues that the County's definition of "Seismic Hazard Areas" is more 
protective than that of the IBC; and the 50' setback requirement is reasonable especially 
in light of the opportunity to require additional studies to locate "active fault traces." Id. 
at 7-9. 

In reply, Petitioners argue that "trenching" must be done to locate "active fault traces" 
and that licensed geologists, not building officials, are the appropriate officials to make 
these determinations. Sno~King Reply, at 10~13. Petitioners also contend that the 
Seismic Ordinance does not reiterate, or reference, the IBC prohibition of structures 
being built over active faults and suggests that other "lifelines" [Petitioners do not 
identify these] must be protected from fault ruptures. !d. at 12-16. Petitioners assert that 
the County's action does not do enough to prevent critical facilities from being 
constructed on or near a fault, and that rather than filling gaps, the Seismic Ordinance 
"illegally diminishes the IBC requirements." !d. at 16- 20. 

Board Discussion: 

It is important to note that only Emergency Ordinance No. 05~122 is the subject of this 
challenge. 

As noted supra, RCW 36.70A.170, .060(2) and .172 require the County to identify, 
designate and protect the functions and values of designated critical areas using BAS. At 
issue here is an amendment to the County's Building Code provisions addressing the 
construction of certain structures in geological hazard areas; not its critical area 
regulation update. Emergency Ordinance No. 05-122 does not identify, designate or 
protect the functions and values of any critical area; rather it regulates the construction of 
structures in geologically hazardous areas. As the Board has noted in a prior case, 

The GMA has defined geologically hazardous areas as "areas that are not 
suited for the siting of ... development consistent with public health and 
safety concerns." [RCW 36.70A.030(9)], but there is no affirmative 
mandate associated with this definition except to protect "functions and 
values [of the designated critical area]." Petitioners have not persuaded 
the Board that the requirement to protect the function and value of critical 
areas has any meaning with respect to volcanic hazard areas or that the 
GMA contains any independent life-safety mandate. 
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Tahoma Audubon Society, et al., v. Pierce County, (TAS), CPSGMHB Consolidated Case 
No. 05"3"0004c, Final Decision and Order, (Jul. 12, 2005), at 25. 

Likewise, Petitioners here have failed to persuade the Board that the requirement to use 
BAS to protect the functions and values of critical areas has any meaning with respect to 
known or inferred seismic faults. This is not to say that the use of BAS is not important 
in "identifying" and "designating" geologically hazardous areas; 10 but rather its 
significance in "protecting" such critical areas verges on meaningless in the context of 
seismic areas. 

The County's duty and obligation to protect the public from potential injury or damage 
that may occur if development is permitted in geologically hazardous areas is not rooted 
in the challenged GMA critical areas provisions. Rather, providing for the life safety of 
occupants and the control of damage to structures and buildings is within the province of 
building codes. In Washington, the State Building Code [Chapter 19.27 RCW] 11 applies 
and is enforced by all jurisdictions throughout the state- including Snohomish County. 
The State Building Code, in turn, has adopted the IBC (2003 version), including its 
performance standards and construction requirements. See RCW 19.27.020. The IBC, as 
well as the County's Building Code, include provisions and requirements for earthquake 
resistant design and construction. Ex. B-39. 

Here there is no dispute that the SWIF extends through a portion of Snohomish County; 
nor is there disagreement that certain new faults - Lineaments 4 and perhaps X - have 
been discovered in the project area during the review process for an essential public 
facility - the Brightwater facility. There is also no disagreement that construction of 
buildings and structures near a seismic hazard area is governed by the IBC, as adopted by 
the State Building Code, and applicable to Snohomish County. However, the County has 
identified a "regulatory gap" which it characterizes as follows: The IBC's seismic 
provisions only apply to faults that have been verified and mapped by the USGS. The 
recently discovered "lineaments" have not been mapped by the USGS. Therefore, the 
IBC provisions are not directly applicable. Consequently, to protect the public and 
property, the County has taken the action of adopting the Seismic Ordinance to fill this 
regulatory gap. Petitioners do not refute the existence of this "gap" or this 
characterization of the problem by the County. 12 Instead, Petitioners contend that the 
County's action does not do enough. 

10 The Board notes that the County is currently in the process of updating its critical areas regulations and 
the Board trusts that, upon completion of that process, the County will have included within its 
designations of Geologically Hazardous Areas the SWIF and other recently discovered faults or lineaments. 
11 The Board recognizes that it is not empowered to, nor will it, determine compliance with the 
requirements of this statute. 
12 In fact, Petitioners seem to acknowledge "the regulatory gap" when they suggest that the County could 
lobby the legislature to have the State Building Code include the SWIF in the IBC, if they wanted to, 
during the 2006 legislative session when the IBC is slated for review and update by the State. Sno-King 
Reply, at 16. 
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Emergency Ordinance No. 05-122 [and its successor 06-025] defines seismic hazard 
areas, where the provisions of the Seismic regulations apply, as areas where "known or 
inferred faults" are present. See Section 2 of Ordinance Nos. 05-122 and 06-025, at 2. 
The Seismic Ordinance provides for a 50' setback from the edge of an "identified active 
fault trace" and it enables the building official to require additional studies to determine 
the specific location of an "identified active fault trace." !d. at 2. The Board notes that 
the County qualifies the source of any information provided to the County regarding 
seismic hazards, requiring that it be "geotechnical studies and reports prepared by 
licensed professionals pursuant to Chapter 19.27 RCW or SCC 30.62.240; geotechnical 
studies and reports prepared by federal, state or local agencies; and geotechnical studies, 
reports and environmental impact statements prepared through the requirements of the 
State Environmental Policy Act (SEPA) Chapter 43.21C RCW." !d. at 2. 

The Board finds and concludes that the County's adoption of the Seismic Ordinance [05-
121] is a responsible and reasonable action in the face of the regulatory gap it has 
identified; and more importantly, the Petitioners have not carried their burden of proof 
in demonstrating that the County's adoption of Emergency Ordinance No. 05-122 is 
noncompliant with any of the GMA's critical area provisions alleged by Petitioners. 

Specifically the Board finds and concludes that there is no discrepancy between the 
County's definition of "seismic hazard areas" and the GMA'.s definition of "geologically 
hazardous areas." While the GMA definition imposes no independent duty upon the 
County to protect life safety, the Board notes that the County's definition falls within the 
broader GMA definition and is more protective than that included in the IBC, since it 
includes protections for "inferred fault" areas. Second, the Ordinance does not just apply 
to a single project. The terms of the Ordinance are clear; it applies to Seismic Use 
Groups II and III, as well as structures within Seismic Design Categories E and F. These 
classifications and categories include the higher occupancy structures [e.g. schools and 
churches] that Petitioners sought to have included. Further, it is within the County's 
discretion to determine how much protection to provide to the lives and property of its 
citizens. See TAS, supra. Third, the Board notes that the IBC prohibits construction 
"over" active faults. The Seismic Ordinance's setback provision adheres to this principle 
by limiting construction not only "over" the active fault, but within 50' of such an active 
fault trace. The County's research into approaches other jurisdictions have taken 
supports the notion of such a setback. While Petitioners may want a larger setback, the 
Board believes the width of a setback is within the County's discretion to decide, and not 
contrary to any of the literature presented. Further, the fact that the building official, on a 
case by case basis, after requiring and receiving pertinent geological information (by 
licensed professionals), may alter or adjust the setback also appears to be within the 
County's discretion. 

06305 Sno-King FDO (July 24, 2006) 
06-J-0005 Final Decision and Order 
Page 16 of24 



Conclusion 

Petitioners have not carried their burden of proof in demonstrating that the County's 
adoption of Emergency Ordinance No. 05-122 is noncompliant with any of the GMA's 
critical area provisions alleged by Petitioners. 

C. LEGAL ISSUE NO.3 - CONSISTENCY 

Legal Issue No. 3, as stated in the PFR and PHO, was modified by the Board's 5/25/06 
Order on Motions. Legal Issue No. 3 is now stated as follows: 

3. (A) Did the County fail to comply with the update and consistency provisions of 
RCW 36. 70A.130(J)(c), .060, .040(3) and (4), 020(10) and the Natural 
Environment [NE l.B.2, l.D, l.D.4, l.D.5, 3.A, 3.A.l through A.5, 3.E.2, 3.E.3, 
3.E.4, 3.1, and 8.B. 7], Capital Facilities [CF l.A.l, 2.A.l, and 12.A.2], and Utility 
{UT l.B, 3, and 3.A] policies of the Comprehensive Plan when it adopted the 
Odor, Seismic, and EPF Ordinances? See 3/13106 PFR Clarification, at 3,· PHO, 
at 8-9; and OoM, Appendix A, at 18, and Appendix B, at 19. 

[The Board characterizes Issue Three A as: Did the County fail to comply with 
the update and consistency (policies noted) provisions of RCW 36. 70A.130(1)(c), 
.060 and .040(3) and (4), .020(10) when it adopted the Odor, Seismic and EPF 
Ordinances?] 

County Motion to Dismiss for Lack of Standing 

In its response brief, the County indicates that it "has searched its records on file and has 
not unearthed any comments submitted by SK.EA raising "the matter" of the 
"consistency" challenge in Issue Three." The County then challenges Petitioners' 
standing on this issue and moves to dismiss. Snohomish Response, at 42. 

In the alternative, the County also argues that only three of the Comprehensive Plan 
Policies referenced in Legal Issue 3 were in effect when the challenged ordinances were 
adopted. Therefore, the County contends, if Petitioners do have standing to argue the 
consistency issue, their argument should be limited to the Plan Policies in effect at the 
time the challenged ordinances were adopted. This would exclude Plan Policies adopted 
on December 21, 2005. Id. at 42-44. 

In reply, Petitioners contend that they "have standing to pursue this issue based upon 
their general participation and public comment on these ordinances." Sno-King Reply, at 
22. Further, Petitioners acknowledge that the referenced Plan Policies were adopted at 
least two weeks after the challenged Ordinances, but contend that the County controlled 
the timing of its actions, and the Plan amendments and challenged Ordinances were going 
through the Council's process during the same period oftime and the County should have 
proceeded in a manner that allowed full public participation. !d. 22-24. In their reply 
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brief Petitioners did not offer, or provide, any evidence to support their participation on 
. the matter of consistency. 

At the hearing on the merits the County cited to Wells v. Growth Management Hearings 
Board, 100 Wn. App. 657 (2001) to support its motion for dismissal of Legal Issue 3. 
Petitioners argued that the County's motion should have been brought during motions 
practice, not in their briefing; further Petitioners asserted that Petitioners cannot be 
expected to list all Plan Policies where alleged inconsistencies exist when their 
opportunity to testifY is limited to three minutes. 

Applicable Law 

The Wells case cited by the County provided the impetus for an amendment to the GMA 
in 2003. RCW 36.70A.280(2)(b) has long defined GMA participation standing; 
identifYing who may file a petition for review - "a person who has participated orally or 
in writing before the county or city regarding the matter on which a review is being 
requested." (Emphasis supplied). The Wells amendment in 2003 added subsection (4) to 
RCW 36.70A.280, which provides: 

To establish participation standing under subsection (2)(b) of this section, 
a person must show that his or her participation before the county or city 
was reasonably related to the person's issue as presented to the board. 

(Emphasis supplied). 

Discussion 

Petitioners' Legal Issue 3, as presented to the Board, involves the question of whether the 
Odor, Seismic and EPF Ordinances are consistent with the identified Snohomish 
County's Plan Policies. Petitioners have not provided any evidence to the Board that 
indicates that their participation before the County raised the consistency issue, or was 
even reasonably related to the question of consistency. If the County was unaware of this 
issue at the time the Ordinances were enacted, there was no way for the County to 
respond to and address the Petitioners' concerns. Therefore, the Board concludes that 
Petitioners have not shown that their participation was reasonably related to the issue 
presented to the Board. 13 Consequently, Petitioners have not established "participation 
standing" to pose Legal Issue 3 to the Board. Legal Issue 3 is dismissed with prejudice. 

Conclusion 

Petitioners have not shown that their participation before the County was reasonably 
related to the issue presented to the Board. Consequently, Petitioners have not 

13 The Board does not reach the question of whether plan policies generally or specific plan policies must 
be raised in public comment to preserve the consistency issue. 
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established "participation standing" to pose Legal Issue 3 to the Board. Legal Issue 3 is 
dismissed with prejudice. 

D. INVALIDITY 

The Board has previously held that a request for invalidity is a prayer for relief and, as 
such, does not need to be framed in the PFR as a legal issue. See King County v. 
Snohomish County, CPSGMHB Case No. 03~3-0011, Final Decision and Order, (Oct. 13, 
2003) at 18. However, in the present matter the Board has not found the County to be 
noncompliant with any of the alleged provisions of the GMA. Consequently, the Board 
need not inquire into the question of whether the County's action substantially interferes 
with the goal of the GMA. 

V. ORDER 

Based upon review of the Petition for Review, the briefs and exhibits submitted by the 
parties, having considered the arguments of the parties, and having deliberated on the 
matter the Board ORDERS: 

• Petitioners have not established "participation standing" to pose Legal Issue 3 to 
the Board. Legal Issue 3 is dismissed with prejudice. 

• Snohomish County provided effective notice and the opportunity for public 
comment when it adopted Emergency Ordinance Nos. 05-121 and 05-122 
[pursuant to .390] and Emergency Ordinance No. 05-126. Therefore, the County 
has complied with the applicable public participation procedures and Goal 11 of 
the GMA in adopting the challenged Emergency Ordinances. 

• Petitioners have not carried their burden of proof in demonstrating that the 
County's adoption of Emergency Ordinance No. 05-122 is noncompliant with any 
of the GMA's critical area provisions alleged by Petitioners. 

• The case of Sno~King Environmental Alliance, Emma Dixon and Gerald Pards v. 
Snohomish County [King County- Intervenor], CPSGMHB Case No. 06-3-0005, 
is dismissed and the matter is closed. 
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So ORDERED this 24th day of July, 2006. 

CENTRAL PUGET SOUND GROWTH MANAGEMENT HEARJNGS BOARD 

Bruce C. Laing, FAICP 
Board Member 

Edward G. McGuire, AICP 
Board Member 

Margaret A. Pageler 
Board Member 

Note: This order constitutes a final order as specified by RCW 36.70A.300 unless a party 
files a motion for reconsideration pursuant to WAC 242-02-832. 14 

14 
Pursuant to RCW 36.70A.300 this is a tlnal order of the Board. 

Reconsideration. Pursuant to WAC 242·02·832, you have ten (10) days from the date of mailing of this Order to flle a motion for 
reconsideration. The original and three copies of a motion for reconsideration, together with any argument in support thereof, should be 
tlled with the Board by mailing, faxing or otherwise delivering the original and three copies of the motion for reconsideration directly to the 
Board, with a copy served on all other parties of record. F!ilng means act,ual receipt of the docyment at !he Boars! gffi!Jll, 
RCW 34.05.010(6), WAC 242·02·240, WAC 242·020·330. The tlling of a motion for reconsideration is not a prerequisite for tlling a 
petition for judicial review. 

Judicial Reyjew. Any party aggrieved by a final decision of the Board may appeal the decision to superior Court as provided by RCW 
36.70A.300(S), Proceedings for judicial review may be instituted by filing a petition in superior Court according to the procedures specified 
In chapter 34,05 RCW, Part V, Judicial Review and Civil Enforcement The petition for judicial review of this Order shall be filed with the 
appropriate Court and served on the Board, the Office of the Attorney General, and all parties within tlJirty days after service of the final 
order, as provided in RCW 34.05.542. Service on the Board may be accomplished In person or by mail, but service on the Board means 
actual rerejpt of the dgcyment at the Boars! offire within thirty days after service of the final order. A petition for judicial review may not be 
served on the Board by fax or by electronic mall. 

Service, This Order was served on you the day It was deposited In the United States mail. RCW 34.05.010(19) 

0630S Sno-King FDO (July 24, 2006) 
06·3-0005 Final Decision and Order 
Page 20 of24 



APPENDIX A 

Procedural Background 

A. General 

On February 6, 2006, the Central Puget Sound Growth Management Hearings Board (the 
Board) received a Petition for Review (PFR) from Sno~King Environmental Alliance, 
Emma Dixon and Gerald Farris (Petitioner or Sno-King). The matter is assigned Case 
No. 06-3-0005, and is hereafter referred to as Sno-King v. Snohomish County. Board 
member Edward G. McGuire is the Presiding Officer (PO) for this matter. Petitioner 
challenges Snohomish County's (Respondent or County) adoption of Emergency 
Ordinance Nos. 05-121, 05-122, 05-126 and 05-127 pertaining to odor and seismic 
regulations, amending essential public facility regulations and approving a development 
agreement. The basis for the challenge is noncompliance with the Growth Management 
Act (GMA or Act). 

On February 13, 2006, the Board issued a "Notice of Hearing"; and on March 9, 2002, 
the Board held the prehearing conference (PHC). 

On March 10, 2006, the Board received "Motion to Intervene by King County. 15
" 

Attached to the King Co. Motion were: 1) a "Declaration of Stan Hummel in Support of 
King Countis Motion to Intervene;" and 2) a copy of a May 11, 2005 Letter from Jay 
Manning (DOE) to Aaron Reardon [Snohomish CoUnty Executive] and Gary Nelson 
[Chair, Snohomish County Council]. 

On March 13, 2006 the Board received Petitioners' "Clarification oflssues in Petition for 
Review." The same day, the Board issued its "Prehearing Order" (PHO) setting the 
schedule and Legal Issues, as clarified by Petitioners, for this case. 

On March 15, 2006, the Board received a letter from Petitioner indicating that Corinne 
Hensley would be representing Sno-King Environmental Alliance. Additionally, the 
letter indicated that while Petitioner did not object to King County's participation in this 
matter, such participation should be limited and conditioned by the PHO. 

On March 17, 2006, the Board received "Snohomish County's Response to King 
County's Motion to Intervene." Snohomish County did not object to intervention by 
King County. 

On March 20, 2006, the Board issued an "Order on Intervention" granting intervener 
status to King County. 

15 The Board did not address the Motion to Intervene by King County in the Prehearing Order. I was 
addressed in a separate order, after the parties had the opportunity to respond. See WAC 242-02-534. 

06305 Sno-Ktng FDO (July 24, 2006) 
06-3-0005 Final Decision nnd Order 
Pnge 21 of24 



B. Motions to Supplement the Record and Amend the Index 

At the March 9, 2006 PHC, the County submitted "Snohomish County's Index to the 
Administrative Record" (Index). The Index included separate entries and identifYing 
numbers for the record for each of the four challenged ordinances. The record for 
Ordinance No. 05-121 listed seven items, referenced as Index Al through A7; the record 
for Ordinance No. 05-122 listed seven items, referenced as Index Bl through B7; the 
record for Ordinance No. 05-126 listed 34 items, referenced as Index C1 through C34; 
and the record for Ordinance No. 05-127listed 14 items, referenced as Index Dl-014. 

On March 28, 2006, the Board received a copy of a letter dated March 21, 2006, from 
Emma Dixon to John Moffat requesting that the County amend the Index to include 
certain specified items related to Ordinance Nos. 05-121, 05-122 and 05-127. 
Additionally, the letter asked that testimony related to Ordinance Nos. 05-029 and 05-031 
(prior Odor and Seismic Emergency Ordinances) be included. 

On March 27, the Board received a copy of a letter dated March 23, 2006 from John 
Moffat to Emma Dixon indicating that certain items would be added to the Index and 
others would not. 

On April 12, 2006, the Board received the County's Amended Index (Amended Index). 
The Amended Index listed 91 additional items by Index number, including some of the 
items requested by Emma Dixon. 

On April 10, 2006, the Board received "Sno-King Environmental Alliance Motion to 
Supplement the Record." Petitioner asked that the record be supplemented with 20 items 
- labeled as proposed exhibits Exh.. 1-19 and P 1 through P 18. Some of the proposed 
exhibits, but not a11 16

, were attached to the motion. 

On April 25, 2006, the Board received the County's Second Amended Index (2nd 

Amended Index). The 2"d Amended Index noted two changes to the previous Index: (1) 
Index DIO should be dated October 16, 2005 and (2) Exhibit P11 should be added to the 
Index for both Ordinances 05-126 and 05-127. 

On April 25, 2006, the Board received "Snohomish County's Response to Sno-King 
Environmental Alliance's Motion to Supplement the Record." 

On May 1, 2006, the Board received "Petitioners' Reply to Snohomish County's 
Response to Petitioners Motion to Supplement the Record." Petitioners included a CD of 
the October 17, 2005 Snohomish County Council Public Hearing [Ex. A-2 and B-2] and 
attached three items to their reply - attachments A, B and C. 

16 Petitioners sought to include the entire record from Emergency Ordinances 05-029 and 05-030. The 
record of these ordinances was not provided to the Board. 
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On May 5, 2006, the Board received "Snohomish County's Motion to Strike." The 
County asked the Board to strike attachments A, Band C to Petitioners' reply. 

On May 25, 2006, the Board issued its "Order on Motions." The Order allowed the 
record to be supplemented with eight exhibits and consolidated the County's 2nd 

Amended Index into a single unified Index for the proceeding. The Order 
summarized the items comprising the record in this case. 

C. Dispositive Motions 

On February 22, 2006, the Board received a letter from Snohomish County indicating 
that it intended to bring several dispositive motions to dismiss all or major portions of 
this matter. Petitioners were copied on the letter to the Board. Such motions, and the 
timing of their filing, were discussed at the PHC. 

On March 9, 2006, at the PHC, the Board reviewed the proposed dispositive motions 
with the parties. 

On April 10, 2006, the Board received "Kinf County's Joinder and Brief in Support of 
Snohomish County's Dispositive Motions."1 King County supported, and incorporated 
by reference, Snohomish County's arguments for dismissal. King County also briefed 
the question of the Board's subject matter jurisdiction over Ordinance No. 05~127 [the 
Development Agreement]. 

On April 11, 2006, the Board received "Snohomish County's Dispositive Motions" with 
20 exhibits from the 2nd Amended Index. The County sought dismissal of many of the 
Petitioners' claims. The County asserted that the Board had no jurisdiction over 
development agreements and that the Petitioners, with some exceptions, lacked standing 
under both GMA and SEPA. The County further asserted that Legal Issues 1, 2A, 2B, 
· 3B, and 3C should be dismissed for various reasons. 

On April 25, 2006, the Board received "Sno-King Environmental Alliance's Response to 
Snohomish County's Motion to Dismiss," with 4 attachments, each proposed as 
additional exhibits to supplement the record [P-19, P-20, P-21 and P-22]. 

On May 1, 2006, the Board received "Snohomish County's Reply Re: Dispositive 
Motions," with 4 attached exhibits from the Index. 

On May 5, 2006, the Board received the County's Motion to Strike, asserting that 
exhibits attached to Petitioner's Response- Dismiss were improperly before the Board 
because they were not in the County's 2nd Amended Index nor are they the subject of a 
Motion to Supplement the Record. 

17 In granting intervener status to King County, the Board limited King County's participation in this 
proceeding, including motions. King County was authorized to support motions offered by Snohomish 
County, not initiate any dispositive motions of its own. See Order on Intervention, (Mar. 20, 2006), at 2-3. 
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The Board did not hold a hearing on the dispositive motions. 

On May 25, 2006, the Board issued its "Order on Motions." The Order both granted in 
part, and denied in part, the various Snohomish County's motions to dismiss. 

D. Briefing and Hearing on the Merits 

On June 8, 2006, the Board received ''Sno-King Environmental Alliance et al. 's 
Prehearing Brief' with five attached exhibits (A-E). (Sno-King PHB). 

On June 22, 2006, the Board received: 1) "Snohomish County's Response Brief' with 14 
attached exhibits (three referenced as Appendices and 11 exhibits from the Index) 
(Snohomish Response); 2) "Snohomish County's Motion to Supplement the Record" 
with an attached copy of one item [King County Hearing Examiner decision dated 
August 3, 2004 - Denying Appeal, subject to condition of the Brightwater Final EIS 
appeal of adequacy.] (Snohomish Motion- Supp.); and 3) "Intervenor King County's 
Response Brief' with one attached exhibit. (King Response). 

On June 29, 2006, the Board received ""Petitioners Reply Brief' (Sno-King Reply), with 
three attachments. 

On July 6, 2006, the Board held the Hearing on the Merits (HOM) at the Board's offices 
at Suite 2470, 900 Fourth Avenue, Seattle, Washington. Board members Edward G. 
McGuire, Presiding Officer, Margaret A. Pageler and Bruce C. Laing18 were present for 
the Board. Corinne Hensley appeared for Petitioners Sno-King Environmental Alliance, 
and Emma Dixon appeared pro se. Petitioner Gerald Farris did not appear. Respondent 
Snohomish County was represented by John R. Moffat, Lisa Anderson and Shawn 
Aronow. Intervener King County was represented by Vema P. Bromley. Court reporting 
services were provided by Eva Jankovits of Byers and Anderson. Board Law Clerk, Julie 
Taylor and Board Externs Brian Payne and Kris Hollingshead were also present. The 
hearing convened at 10:00 a.m. and adjourned at approximately 12:15 p.m. 

18 Board member Bruce C. Laing's term was slated to expire on June 30, 2006. However, Governor 
Gregoire extended Mr. Laing's term until a new Board member can be seated. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF SNOHOMlSH 

THE CITY or WOODlNVILLE, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
)· 

SNOHOMISH COUNTY 
et al., 

WASHINGTON, ) 
) 
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) 
) 
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For the Plaintiff: W, SCOTT SNYDER 

Attorney at Law 
\ 

For .Snohomish County: JOHN R. MOFFA'l" 

peputy Prosecutin9 Attorney 

For ~ing County: PATRICK SCHNEIDER 

Attorney at Law 

The Honorable James H. Allendoe~fer 

William Meek, CSR 
Official Court Reporter 
CSR No. 2696 
Department No. 9 

. 
Department 9 
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Everett, Wa 98201 
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BE IT REMEMBERED that on the 14th day of 

July, 2006, the above-entitled and numbered cause came 

regularly on for Summary Judgment bafore the Honorable 

JAMES H. ALLENOOERFER, one of the Judges Of the 

above-entitled·Court, sitting in Department No, 9 

thereof, at the Snohomish county courthouse, in the City 

of Everett, county of Snohomish, State of washington. 

The Plaintiff appeared by and through its at~orney, 

W. SCOTT SNYDER; 

.Th~ De~endants appeared by and through its 

attorneys, JOHN R. MOFFAT· and PATRICK SCHN~IDER; 

WHEREUPON, both sides having announced they were· 

ready to begin, the following proceedings were .had, 

to-wit: 
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Ruling on Summary Judgment - 7/14/06 

THE COURT: This ~fternoon we've had the arguments 

~~ the defendants' motion for summary judgment in the 

case of City of Woodinville v. Snohomish county·and King 

County. 

Two fund~mental challenges have been made to this 

land use appeal befo~e we reach the merits of the case, 

The first challenge relate$ to the ~ntimeliness of . . 
the appeal filed b1 the City of Woodinville. The secono 

challenge relates to the allege~ lack of standing of 

Woodinville to bring this appea!.in the first place. 

I'm going to start my decision by briefly outlining the 

material documents and statutes that I'ye considered. 

The first document is the ~evelopment Agreement . ' 

which was entered into between Snohomish County and King 

County for.the Brightwater Treatment Plant on December 

7, 2005. It was adopted by the host jurisdiction, 

·snohomish County, by the enaotm~nt of Ordinance 05-127. 

Development agreements bet~een host jurisdictions 

and private develope'rs, or in this case a public 

developer, are authorized by RCW J6.70B.170 through 

.210. In snohomish county, development agreements are 

additionally authorized by Snohomish county Code Section 

30.75, That code was amended on tho same day t,hat this 

Development Agreement was adopted through Ordinance No. 

05-126. The purpose of thab am~ndment was to 
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accommodate a development project which proposed an 

''essential public facility." 

There's no argument that a regional sewage 

treatment plant as proposed by King County in this case 

is an essential public facility. Such facilities have 

unique and unusual legal constraints which have been 

imposed on host jurisdiction~ by RCW J6.70A.200(5); 

The next. reference I relied upon in making roy 

decision is RCW 36.70B.200,·which is part of the land 

use appeal chapter of state law, known as LUPA. This 

states that development agreements which relate to a 

project permit application should be 'appealed using the 

LUPA procedures; that is, you may appeal a development 

agreement through the statutory ~UPA procedures. 

The next document that I relied upon w~s a binding 

site plan which was submitted by King County some five 

months after the Development Agreement'was approved. It 

went to public hearing before a special hearin9 examiner 

sitting in snohomish County, an~ a favorable decision 

was entered by that hearing examiner on May 5, 2006, and 

confirmed afte~ a motion for reoonsioeration on May 19, 

2006. 

The idea of a binoing site plan is not new. in land 

use p~actice and procedure. It's somewhat similar to a· 

preliminary plat in the subdivision context. It shows a 
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level of detail regarding E,J proposed project which would 

not have otherwise been disclosed to the public or .to 

the host jurisdiction. 

In this case, King County spent approximately $30 

~illion in preparing its binding site plan application 

after. it had received the Development Agreement approval 

and knew what the ground rules wo~ld be for such 

prepa~ation. The bindin9 site plan was specifically· 

required of King County pursuant to section 1.1 of the 

Development Agreement. ~hat requirement was s~mething 

which was not otherwise going to be a requirement for . 
Brightwater. The binding site plan ordinance that 

pre-existed in Snohomish County did not apply to 

projects such as Brightwater. King County and Snohomish 

county insertea thi.s provision in the Developmant 

AQreement basically as a settlement, or as a.voluntary 

agreeme~t by King county. So, by that provision in the 

Development Agreement the binding site plan became 

neoes$ary, whereas· it wouldn't have otherwise been 

necessary. But it pertainly did provide a needed level 

of detail, and it provided another public hearing where 

the general public, including the City of Wooc1inville, 

could ·'part.ioipate. And it provideCI another appeal 

opportunity for Woodinville. 

The next state law that I relied upon is RCW 

5 
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36.70C.040(2) and (3}, That is a provision in LUPA, 

whi?h designates the time limit for the appeal as being 

21 days after,a decision is made. It's clear ftom case 

law interpretation of this stat~te that the courts 

strictly adhere to the 21 day rule. (Sea game§ v. 

Kitsap County, 154 Wn. 2d 574.} 

It's also clear that expedited appeals are favored, 

and were part of the underlying intent of the LUPA 

chapter when it was adopted. There is strong public 

policy f~voring prompt administrative finality. (See 

Chglah ~9ynty v. 'N¥kre1m, 146 Wn. 2d 904.) 

The 21 .day rule, :if it starts to run on the day the 

Development Agreement was adopted, ,December 7, 2005, 

would.have expi~ed on December 28, 2005. On the other 

hand, if the 21 day rule for the binding site plan 

started running on the day of the hearing examiner's 

decision on'May 5, 2006, it ·WOuld have expired on May 

26, 2006. The Ci~y of Woodinville, in fact, file~ its 

LUPA appeal on.May 26, 2006 1 which was timely as far as 

the binding site plan 1s conceTned. The argument in 

this case is whether or not it ~as also timely with 

respect to the Development A9reement. 

The next document 1 relied upon is the appeal that 

the City'of Woodinville ~ctually filed. The substantive 

allegations of that appeal all phallenge provisions of 
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I • 
the Development Agreement and alle9e unlawfulness on the .. 
part of that agreement for a variety of reasons. The 

subs·tance of Woodinville' s· appeal does· not chall:enge, 

however, the hearinq examiner's decision, per se. At· 

most, what woodinville is arguing is that the hearing 

examiner faithfully ·followed the Development Agreement, 

as, of .c~urse, 'he's statutorily 'bound to do. There is 
' no contention that he viol-ated the Development 

Agreement. woooinville quite openly and honestly 

discloses in i~s briefs to this court that the real 

substance of its challenge is the Develop~ent Agreement 

itself, and not the binding site plan decision. 

· Another aspect of Woodinville's lawsuit seeks 

injunctive relief, and I'll get to. that in'a moment •. 

That is ·arguably a separate but consolidated cause of 

action herein. 

Now turning to the issues that I've been asked to 
'. 

decide. I'm 90ing to start with the standing issue, .. 
which is the ·second issue that I itemized a moment a9o. 

standing for any party who wis~es to appeal a land 

use action is defined in LUPA under RCW 36.70C.060(2). 

lt say$ that a plaintiff in a LUPA action must be 

aggrieved or adversely affected bV the land use 

decision. Those words standing alone oren't terribly 
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helpful. 

The statute then elaborates.by requiring the 

following or~teria: num6et' one, the land use aecislon 

has to have prejudiced or must be likely to pre~udice 

the plaintiff; and, number two, the plaintiff's 

interests have to be among those that the host . 

jurisdiction was required to consider w~en making the 

land use decision. I find this issue of standing in 
I 

favor of the City of Woodinville. 

Courts have interp.reted the 'second .criteria as 

being a "zone of interest" test. The court in Qbelfln 

County v Nykr~im said that·this test is "not 

particularly demanding." In the instant case, I find 

that Woodinv~lle was clearly in the zone of interest; 

that is, among those en~ities that snohomish county, as 

the host j~risdiction, was required to consider when 

making ·a lana use decision regarding Brightwater. 

My finding is based upon the following: 

THe Brightwater project is a $1 ,4 billion project. 
; 

It encompasses some 114 acres of deveiopment. It is 

designed'to process 54·million gallons of unt~eated 

sewage. It's located three qua~ters of a mile uphill 

from the City of Woodinville.. Woodinville dghtf~lly I' 

claims that it is in the ~one of interest. It could 

certainly be ·impacted adversely by seismic problems, by 
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odor problems, by traffic problems, by noise problems, 

and on and on. 

This %One of interest was recognized by Snohomish 

county, the host jurisdiction, when it wrote Woodinville 

onto the Air Quality Board, which is a board set up by 

the Development Aqreement in section 3.1(h) to monitor 

odors emanating from the treatment plant for years to 

coma. 

M~reover, just because a regional treatment plant 

is designated as an essential public facility by state 

law doesn't mean that it gets a blank check to develop 

without regulatory oversight. The law simply provides 

that the host jurisdiction cannot "preclude" an 

essential public facility, Court interpretations of 

that word have indicated that the host jurisdiction is 

stlll free to irop~se reasonable permitting and 

mitigation requirements 6n an essential publi~ facility. 

It must hol~ public hearings and take into consideration 

the input of all parties within the ~one of interest so 

that reasonable permitting and mitigating requirements 

can be d~veloped and imposed. 

For all of· th,e foregoing reasons, 1 fino that 

Woodinville was within the zone of interest. I find 

that it did have standing to challe~ge the Development 

Agreement, it did have standing to challenge the binding 
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site plan, and it will have standing .to challen9e 

building permits, grading permits and whatever other . . 
permits follow hereafter. It needs to play an active 

role .. 

It is argued that Woodinville has forfeited the 

right to play an active role by a mitigati~n agreement 

that·woodinville signed with King County on December 15~ 

2005, whereby King County agreed to pay $1.9 million to 

Woo<Jinville, and .Woodinville agreed that .this would be a 

full and complete mitigation for all direct and indirect 

impacts caused by Brightwater. 

I read that ·mitigation agreement as preempting. 

Woodinville from ohallenging the basic premise of 

Brightwatesr or it.s location, or. challenging t.he 

ordinances that have enabled Brightwater, but I don't 

read that as proh~b±ting Woodinville from being actively 

involved in all hearings and administrative decisions 

relating to mitigating conditions and requirements 

imposed by the host jurisdiction. woodinville has every 

right to be a watchdog, and to make sure that sei$mic 

rules and·regulations, odor rules and regulations, 

traffic rules and regulations, and other environmental 

protections are complied with. so it certainly had a 

right to appear at the binding site plan hearing, and if 

it found there was some mistake made in the conditions 

10 
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imposed, it had a right to bring a LUPA appeal, if it 

chose to. 

What Woodinville basically bargained away wheh it 

signed the mitigation agreement was the riqht to shoot 

down Brightwater altogether, or to challenge the 

underlying ordinances and the regulatory de,velopment 

regulations that are being applied to the project. 

Now turning to the other significant issue in this 

case. That is whether'or not Woodinville timely filed a 

LUPA appeal. 

As I've.stated earlier, Woodinville waited until 

after·the binding site pl~n decision on· May 5, 2006 to 

begin counting its 21 day appeal time, and filed its 

appeal on the last possible day, Xt did not file any 

app~al of the Development Ag~eement that had been passed 

December 7, 2005. Yet, it honestly acknowledges today 

that what it is really appealing is the Development 

Agreement and not the binding site plan. 

There were good a~guments made on both ·sides of 

this heretofo~e unresolved issue. I have conclude~ that 

the 21 day appeal rule of LUPA, and the public policy 

reasons behind that rule, including the strong policy 

favorin'g administrative finality, trump the argument 

raised by th~ City that there should be only one 

11 
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·cohsolldated appeal of land use decisions, and that 
. 

sho~ld be at a meaningful ti~e when all final deta~ls of 

the project are known and can be heard by a 

decision-maker. 

There certainly is logic in the City's position, 

and it is a pos.ition which perhaps the legislature 

should have paid more attention to, but r find that it's 

not the law of the State of Washington. The law is that 

when there is a decision which c~n be appealed through . . 
LUPA, as occurred when the Dev.elopment Agreement in this 

case was adopted on Oec.ember 7, 2005, it must be 

appealed within 21 days. You can't wait for the next 

sequential land use action, for example, the oindi~g 

site plan,.a~d then start a global appeal expectin9 it 

to apply ret~oactively to all preceding stages relating 

to the project. 

~ very simiiar argument was made in the case of 

Wea~tqhft~ S?Qrt§~0 1 S Assoctatign v, kh~lan'County in 

the year 2000. The state Supreme Court ~ecided the same 

way that I am now ruling, that is, the appeal must come 

at the time of the first sequential land use decision. 

ln that case it was a site-specific rezone; the 

petitione~s mistakenly waited until the subdivision 

approval came months.or years later and then 

unsuccessfully tried to retroaotively'appeal the rezone 
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decision •. 

Woodinville ar9.ues that in the instant case the 

· Oeve·lopment "Agreement had some illegi,tl or void 

provisions in it, and that they should be able to 

challenge those provisions at any t~me, and shouldn't be 

bound by the 21 day rule. 

· That issue has been argued already to our state . 

Supre~e Court .. See Habitat Watch y. 3kagit County, 155 

Wn. 2d 397 (2005). The Supreme Court ruled that even 

illegal· and void land use decisions or ordinances 

adopted by the host jurisdiction must be challenged 

,within the 21.day rule. Petitioners can't wait until 

the next sequential·permit·comes up months or years 

later and try to challenge it retroactively: 

That same ~ule was announced ag~in very recently by 

the court of Appeals in AscHE v. Bloomqui§t, 132 wn.' 

'App. 764 (March 14, 2006). 

Woodinville argues that there shouldn't be a land 

use appeal system where there are multiple appeals 

possible on a single proj~ct. once again, I think that 

is a logical argument which could be presented to the . ' 

legislature. However, there's nothing in LUPA, or in 

the policy statements at the beginning of the LUP~ 

chapter, which say .there shall be only one land use 

appeal, and I cannot find legal support for the City's 
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argument· in that reg!ird. 

Woodinville's petitio~ in this case also seeks . 
injunctive relief, and it is-argued that this ~s 

something .. different from the LOPA appeal itself. This 
I 

cause of action seeks to enjoin the Brightwater project 

because of the unlawfulness of the Development 

Agreement. LUPA, how~ver, p~ovioes that it ls the 

exclusive remedy for land use appeals. LUPA can provide 

relief similar to injunctive relief within its own 

te~s. For example, LUPA has a provision'that allows a 

stay of proceed~ngs. That means the court could stay 

all Brightwater proceedings as part of the City's LUPA 

appe~l if that were requested. (See RCW 36.70C.100.) . 
Because that remedy is available through LUPA, .r do not 

find tha·t Woodinville's requ~st for injunctive .relief 

authorizes this court to go outside of LUPA itself and 

honor the petition for injunctive relief as a. separate 

cause of action with separate appeal periods and a 

separate statute of limitations. My decision on this 

issue is consistent with the recent decision of the 

court of Appeals in ASCHE y, Blogmgyt§t which I cited a 

moment aqo. · 

As a· result Of my conclusions on both the standin9 

'issue and the timeliness issue, althou9h one is in favor 
•' 

of. the City and one·is against the City, I am 
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constrained to grant summary judgment in favor of 

Snohomish County and King County. I will be entering an 

order dismissing the City of Woodinviile's LUPA appeal 

with px-ejudi~e. 

If there are issues that I did not address, or if 

either side needs clarification, I'll be happy to answer 

your questions at this time. 

This decision should be put in writing. Of course, 

being a summa~y judgment, we don't need findings of 

fact, but it would be helpful if something could be 

pre~ented in writing, If you already have something, 

Mr. Schneider, t'!l be happy to look at what you brought 

with you. 

MR. SCHNEIDER: I have a bare order that just 

grants the motion, Your Honor. 

THE COORT: very well. Perhaps even the bare order 

should indicate that I ruled in your favor'on one of the 

two issues and on woodinville's favor on the other. 

MR. SCHNEIDER: Would you like US to add that? 

THE COURT: If you would, please. If you want to 

do some complicated drafting, that's fine. If one of 

you could b~ing it back to chambers, I'd be happy to 

sign it back there. 

. MR. SCHNEIDER: I think we need about 30 seconds, 

Your Honor. 
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THE COURT: I can wait 30 seconds. (Pause.) 

Thank you. I've signed the order. 

MR. SCHNEIO~R: Thank you, Your Honor. 

THE COURT~ That completes this matter. Court is 

in recess. 

(The proceedings were concluded.) 
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CITY OF WOODINVILU3, u Wasbi:(}.gton 
municip!ll corpotation> · 

Petitioner, 
v. 

SNOHOMISII COUNTY, WASHINGTON; 
KING COUNTY, WASHINGTON; and SNO
KfNG ENVIRONMENTAl. AJ.J,JANCE 
(SKEA), 

Respondents. , 

No. 06-2..08692-7 . 

OitDER OISMTSSINO.ClTY O.F 
WOODINVrLLE'S PETITION FOR 
[,AND USE PETITrON ACT AND 
INJUNCTIVE RF.UEF WIJH 
PREJUDICE 

THIS MATIE~ qllme b~fqre the Court 'upon King Collrtty wm·~ Motk1n for Summary 

Judgment and Snohomish Cow1ty's Motion to 'Dbmiss. 

Tht: Court ~avlng consjde.red: (1) K.itlg' County WTD's Motio~ for Swnmary Ju~gment, 

lhe Declaration of Patrick J. Schneider and aU attachments thereto, the D.eclaration of Michae] . . . 
Popi"'ny·und alJ attachments thereio; (2) Snohomish County's Motion lo Djsmiss; (3) thQ City of 

' I ' ' ' ' o I • ' 

Wo~~h~vm~· ~Opposition 1o ~ing ~onnty W'fD's fv!otit1\l for Summary Jml~ent~ if any; (4) the. 
to I 1 1 0 0 I 1 1 

City of WoodinVille's Opposition to Snohomish. County's Motjoq to Dismiss. if any; (5) King . . 
County .wro•tt Reply in Support of St~IJliJUU'y Judgment, if any; {6) Snohomish County's Reply 

in Support of Motion to Dismiss, if any; (7) oral argument from counsel; (ft) the other paperr> and . . . 
pleadings on file with the Court in !his mattefj a~ (9) i.he Court otherwise finding itself fWly 

adviS\il~ NOW THEREFORE~ 

ORDER DISMJS$1NG Cl'J'Y OP WOODlNVILLE•s 
Pt.::TITJON FO« r..AND USE PETITION ACT AND 
INJUNCTIVE lU::LlEF WITH ~RF.J\JDlCE • l 

0 RIG I t{A ~~~~~!:~~!!!~co 
~'IAnu;. Wo\:liHI"'ClON ~tot-!1:199 

. I'HONI!{2C5UG7-4100 f11XW1514.47J}1()0 
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. I .. ' . \ 
•o: 

1 JT IS HEREJ3Y OIUJERED that: : 

. . . 
2 . The City of WoodinviJlcfs Petition for Land Usc Petition Act Review and Injunctive 

3 . Relief is UlSMISSED with prejudice~ .. 

4 SO ORDERED this f!i_ 1!i:y of JuJy, 2006. 
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To: OFFICE RECEPTIONIST, CLERK 
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Cedar River Water and Sewer District, eta!. v. King County, eta!. 
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Dear Clerk of the Court: 

Attached please find for filing Respondent King County's Statement of Additional Authorities in regard to the 
above-referenced matter. 

«02.08.13 King County Statement of Additional Authorities.pdf» 

Thank you 

Susie Clifford 
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