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Pursuant to RAP 10.8, Respondent and Crdss-Appellant King
County offers the following additional authority on the issues of whether
the trial court correctly dismissed the Appellants’ *“Snohomish County
Mitigation Claim” on summary judgment and their “StockPot Claim”
following trial.

Willman v. Washington Util, & Transp. Comm’n, 122 Wn. App.
194, 93 P.3d 909 (2004), qff"d, 154 Wn.2d 801, 117 P.3d 343 (2005)
(applying arbitrary and capricious standard in determining whether
franchise fee was a prudently incurred operating expense properly charged
to the utilities’ customers; WUTC need not examine the validity of the
underlying franchise fee, but rather is to determine whether utilities’
decision to pay the fee was reasonable and prudent; utilities legitimately
may have chosen to pay the franchise fee rather than to challenge its
validity).
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ELAINE WILLMAN, ET AL, Appellants, v. THE WASHINGTON UTILITIES
AND TRANSPORTATION COMMISSION, ET AL., Respondents,

No. 22411-2-111

COURT OF APPEALS OF WASHINGTON, DIVISION THREE

122 Wn. App. 194; 93 P.3d 909; 2004 Wash. App. LEXIS 1308

July 1, 2004, Filed

SUBSEQUENT HISTORY: Review pending at Will-
man v, Wash. Utils. & Transp. Comm’n, 2005 Wash.
LEXIS 258 (Wash., Mar. 1, 2005)

Review granted by Willman v, Wash, Utils, & Transp.
Comm'n, 153 Wn.2d 1031, 110 P.3d 757, 2005 Wash.
LEXIS 289 (2005)

Affirmed by Willman v. Wash, Utils. & Transp. Comm'n,
154 Wn.2d 801, 117 P.3d 343, 2005 Wash, LEXIS 670
(Wash., Aug. 11, 2005)

SUMMARY:

[***1] Nature of Action: An owner of a fee es-
tate within the boundaries of an Indian reservation, but
who was not a member of the Indian tribe, and a citizens
organization sought judicial review of an administrative
decision that allowed regulated utilities to pass on to all
utility custorners within reservation boundaries the full
cost of a franchise fee imposed on the utilities by an In-
dian tribal council. The plaintiffs also sought a declara-
tion that the tribal counci! did not have the authority to
tax utility services to non-member customers receiving
service within the reservation, that the decision of the
utilities to pay the franchise fee was imprudent, and that
the utilities' revised tariffs are unlawfully discriminatory,
The plaintiffs further sought injunctive relief.

Superlor Court: The Superior Court for Yakima
County, No, 03-2-00086-7, Heather K. Van Nuys, J,, on
August 22, 2003, entered a judgment in favor of the de-
fendants.

Court of Appeals: Holding that state regulators did
not act arbitrarily or capriciously in characterizing the
fee as a tax, in concluding that the utilities prudently paid
the tax, and in ruling that the utilities could recover the
cost of the tax through the rates they charged to all of

their customers residing within reservation boundaries,
the court affirms the judgment,

HEADNOTES
WASHINGTON OFFICIAL REPORTS HEADNOTES

[1] Administrative Law -- Judicial Review - Arbi-
trary and Capricious — What Constitutes An agency
action is not arbitrary or capricious within the meaning
of RCW 34.05.570(4)(c)(iii) unless it is willful, unrea-
soning, and taken without regard to the attending facts or
circumstances,

{2] Administrative Law ~- Judicial Review -- Appel-
late Review - Record -~ Agency Record  An appellate
court reviewing an agency action sits in the same posi-
tion as the superior court that first reviewed the action
and applies the review standards of the Administrative
Procedure Act (chapter 34.05 RCW) directly to the
agency record,

{3] Administrative Law — Judicial Review -~ Record
-- Supplementation -- Materiality ~ Necessity In
court proceedings for review of an agency action, addi-
tional declarations submitted to the court that are not a
part of the agency record are properly stricken if they are
immaterial to either the agency action or the court pro-
ceedings.

{4] Utility Services -- Rates -- Operating Expenses -~
Administrative Review -- Test Chapter 80.28 RCW
requires the Utilities and Transportation Commission not
only to ensure fair prices and service to customers but
also to ensure that regulated utilities earn enough to re-
main in business. A utility is not permitted to recover
every expense in its rate structure; the commission has
the power to review operating expenses incurred by a
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utility and to disallow those that were not "prudently
incurred."

I5] Utility Services - Rates -- Operating Expenses --
Taxes and Fees - "Prudently Incurred" -- Validity of
Tax or Fee -- Determination While the Utilities and
Transportation Commission has the authority to deter-
mine whether a regulated utility's payment of a tax or fee
constitutes a prudently incurred expense that the utility
may recover through the rates it charges to its customers,
the commission does not have the authority to rule on the
validity of the tax or fee. The commission must neces-
sarily presume that the tax or fee is valid. To presume
that the tax or fee is invalid would require the commis-
sion to adjudicate the validity of the tax or fee, which it
has neither the authority nor the competence to do. The
presumption of validity does not modify the utility’s
burden of demonstrating that a tariff increase to recover
the expense is just and reasonable under RCW
80.04.130(4); rather, it merely establishes a presumption
that a rate increase to recover the cost of the tax or fee is
just and reasonable unless it is clearly invalid. The com-
mission retains the authority to reject a rate increase to
recover the cost of a clearly invalid tax, and it does not
act arbitrarily or capriciously by allowing a utility to
recover from its customers the cost of a tax or fee that is
not clearly invalid.

16] Indians - Jurisdiction -- Taxation — In General
Indian tribes retain inherent sovereign power to exercise
some forms of civil jurisdiction over nonlndians on In-
dian reservations, even on non-Indian fee lands, Among
the powers retained by the Indian tribes is the power to
tax. The power to tax is an essential attribute of Indian
sovereignty in that the power to tax is a necessary in-
strument of self-government and territorial management,
The power to tax enables a tribe to raise revenues for its
essential services. The power does not derive solely from
the tribe’s power to ¢xclude non-Indians from tribal
lands. It, instead, derives from the tribe's general author-
ity, as sovereign, to control economic activity within its
jurisdiction and to defray the cost of providing govern-
mental services by requiring contributions from persons
or enterprises engaged in economic activities within the
tribal jurisdiction.

17] Indians — Jurisdiction -- Non-Indian Fee Land -
Test An Indian tribe may regulate the conduct of tribal
nonmembers on fee land within reservation boundaries if
(1) the nonmembers have entered into consensual com-
mercial relationships with the tribe or (2) the nonmem-
bers' conduct threatens or affects the political integrity,
the economic security, or the health or welfare of the
tribe, If the regulation involves a tax or fee, there must be
a nexus between the tax or fee and the nonmembers' ac-

tivities. The second alternative is triggered only by non-
member conduct that threatens the Indian tribe; it does
not broadly permit the exercise of civil authority when-
ever it might be considered “necessary" to tribal
self-government,

[8] Indians -- Jurisdiction -~ Utility Right-of-Way -
Comparability to Non-Indian Fee Land -- Factors
Whether a utility right-of-way within an Indian reserva-
tion is the equivalent of non-Indian fee land depends on
(1) the legislation creating the right-of-way, (2) whether
the right-of-way was acquired with the consent of the
Indian tribe, (3) whether the tribe had reserved the right
to exercise dominion and control over the right-of-way,
(4) whether the land was open to the public, and (5)
whether the right-of-way was under state control,

[9] Utility Services -- Rates -- Operating Expenses —
Taxes and Fees - "Prudently Incurred" -- Validity of
Tax or Fee -~ Tribal Tax on Utility Operations In-
asmuch as it is at least debatable that an Indian tribe has
the power to levy a tax or franchise fee on the gross op-
erating revenues of utilities operating within reservation
boundaries that serve both members and non-members of
the tribe, such a tax or fee is not "clearly invalid” for
purposes of determining whether the utilities' payment of
the tax or fee is a prudently incurred expense that they
may recover through their customer rates.

[10] Utility Services — Rates -~ Undue or Unreasona-
ble Preference -- Determination -~ Commission Dis-
cretion Whether a utility rate is unduly or unreasonably
preferential within the meaning of RCW 80.28.090 is a
determination within the discretion of the Utilities and
Transportation Commission,

{11} Utility Services - Rates - Undue or Unreasona-
ble Prefercnce -~ Proseription - Purpose The pur-
pose of the undue and unreasonable preference proscrip-
tion of RCW 80.28.090 is to ensure that utility customers
who receive the same service pay the same rate,

{12} Indians -~ Utility Services — Rates -- Undue or
Unreasonable Preference -- Cost Recovery of Tribal
Tax or Fee -~ Rate Charged to Tribal Members and
Nonmembers Alike A revised tariff filed by a utility
that sets service rates to be paid by all customers who
reside within the boundaries of an Indian reservation,
whether or not they are members of the tribe, so as to
recover the cost of a tax or franchise fee imposed by the
tribal government on the utility's gross operating reve-
nues does not unduly or unreasonably disctiminate
against tribal nonmembers within the meaning of RCW
80.28.090, as all customers within reservation boundaries
will receive the same service at the same rate,
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[13] Utllity Services -- Rates -- Government Charge --
Cost Recovery -~ Tax or Fee -- Distinction -- Effect
Whether a government charge on a utility is a tax or a
franchise fee determines how the charge may be recov-
ered by the utility. If the charge is a tax, the utility may
recover the cost by passing it on directly to ratepayers
within the taxing authority. If the charge is a franchise
fee, it is considered part of the utility’s general operating
expenses, which are recovered from customers through-
out the utility's system. In this context, a tax is an en-
forced contribution of money, assessed or charged by the
authority of a sovereign government for the benefit of the
Jurisdiction or the legal taxing authorities. It is not a debt
or contract in the ordinary sense, but {s an exaction in the
strictest sense of the word. A franchise is a contract be-
tween a municipal corporation and a person who has
applied for leave to engage in certain business operations
of a public nature within the limits of the municipality.
How parties characterize the charge is not determinative,

COUNSEL: Eric E. Richter (of Henke & Richter), for
appellants.

John L. West, Louis D. Peterson, and Mary E, Crego (of
Hillis Clark Martin & Peterson, P.S.); Michael P,
O'Connell, Jill D. Bowman, and James M. Van Nostrand
(of Stoel, Rives, L.L.P.} (Scott J. Kaplan, of counsel);
and Christine O. Gregoire, Attorney General, and Rober!
D. Cedarbaum, Senior Counsel, for respondents.

JUDGES: Author: KENNETH H. KATO. Concurring:
DENNIS J. SWEENEY & FRANK L. KURTZ,

OPINION BY: KENNETH H, KATO

OPINION

(**910] [*198) Kato, C.J. -~ This appeal in-
volves an ordinance adopted by the Yakama Nation
Tribal Council imposing what it calls a franchise fee
from utilities operating within the boundaries of the Na-
tion's reservation, The Washington Utilities and Trans-
portation Commission (WUTC) allowed PacifiCorp
(which operates as Pacific Power and Light Company)
and Cascade Natural Gas Corporation to pass on the cost
of the fee to all customers within the reservation, Elaine
Willman and Citizens Standup! Committee (hereafter
petitioners) contend the fee is presumptively invalid and
discriminatory [***2] against nonmembers. They also
contend the WUTC erroneously concluded the fee should
be recovered only from customers [**911] within the
reservation [*199] rather than from the utilities' cus-
tomers statewide, We affirm and deny the petitioners’
request for attorney fees.

The federal government created the Yakima Indian
Reservation by treaty in 1855. The reservation encom-
passes approximately 1.3 million acres of land, mostly in
Yakima County, See Brendale v, Confederated Tribes &
Bands of Yakima Indian Nation, 492 U.S. 408, 415, 109
S. C1. 2994, 106 L. Ed. 2d 343 (1989) (plurality opinion).
The federal government holds approximately 80 percent
of the reservation land in trust for the benefit of the Con-
federated Tribes and Bands of the Yakama Indian Nation
(Nation); approximately 20 percent is owned in fee, ¢i-
ther by the Nation or its individual members, nonmember
Indians, and non-Indians, as a result of the allotment
period of the late 19th century. See Yakima County v.
Confederated Tribes & Bands of Yakima Indian Nation,
502 US. 251, 253-56, 112 S. Ct, 683, 116 L. Ed. 2d 687
(1992). The result is what the Nation calls a "crazy-quilt
patchwork” of property ownership, [***3] Adminis-
trative Record (AR) at 127; see AR at 135,

In August 2002, the Yakama Tribal Council adopted
a franchise ordinance whose preamble states in part;

Utilities operating on the Reservation
have placed Utility facilities on lands
owned or controlled by the Yakama Na-
tion without authorization or for which
guthorization has expired and the Tribal
Council finds that it is in the public inter-
est to require Utilities operating on the
Reservation to obtain permission for such
facilities by entering into agreements with
the Yakama Nation.

AR at9.

The ordinance requires any utility operating within
the reservation to obtain a franchise from the Nation and
provides for a fine of $ 1,000 per day for operating
without a franchise. In addition, any utility operating
within the reservation (regardless of whether it has ob-
tained a franchise) [*200] is required to pay a "fran-
chise fee" of three percent of its gross operating revenue,
"AR at 12,

| The ordinance defines gross operating reve-
nue as "gross revenues from the sale and of Util-
ity Service to customers on the Reservation after
deducting therefrom (i) any business taxes on the
sale or distribution of clectricity on the Reserva-
tion paid to the United States, to the Yakama Na-
tion, to the State of Washington, or to any mu-
nicipality thereof, (ii) any revenue from sales at
wholesale by one Utility to another when the
Utility purchasing the service is not the ultimate
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customer, and (iii) any revenue from joint pole
use." AR at 10,

[***4] PacifiCorp and Cascade, both of which are
subject to the franchise fee, filed tariff revisions with the
WUTC, seeking to pass on the costs to all customers
within the reservation's boundaries. ?

2 The WUTC's staff estimated PacifiCorp's
payments to the Nation under the ordinance
would be $ 500,000 per year; Cascade's payments
would be approximately $ 120,000 per year.

The WUTC's staff concluded the fee is "essentially a
business and occupation tax, not a franchise fee." AR at
48. The staff recommended that the WUTC allow the
tariff revisions by following its earlier decision in Bran-
non v. Qwest Corp., WUTC Docket Nos. UT-010988,
TG-010989, UE-010990, UE-010995, UT-010966,
TG-011084 (Jan, 11, 2002), which addressed taxes im-
posed on utilities operating in the Lummi and Swinomish
reservations,

Elaine Willman, a non-Indian who lives on fec land
within the reservation in the community of Toppenish,
opposed the tariff revision on behalf of herself and the
Citizens Stand Up! Committee, of which she is executive
[##*5) director. She argued the utilities' decision to pay
the franchise fee was imprudent because it was an invalid
charge against nonmembers of the Nation who lived
within the reservation. She also argued recovery of the
fee would unlawfully discriminate against nonmembers
of the Nation, who have no say in tribal government and
do not benefit from it. Alternatively, she argued the
franchise fee should be treated as a general operating
expense and should not be charged solely to ratepayers
within the reservation.

The WUTC accepted the staff's recommendations
and took no action, allowing the tariff revisions to take
effect by [*201]) operation of law, SeeRCW 80.28.060
(rate change takes effect [**912] in 30 days unless
WUTC suspends it); WAC 480-07-900(4)(b) ("no action
required” portion of agenda), The WUTC's chairwoman
summarized the reasoning!

[QJuestion number one is it a tax or a
fee, 1 answer that question, this is a tax,
Question number two, if it's a tax, is it a
valid tax? And, | answer that question that
it is not for me to decide. I would presume
it's valid unless there is case law that
clearly invalidates it and I don't think we
have that case. If we get [***6] that case
from federal court, there could be a dif- -
ferent answer, But, 1 think we did go over
that previous and previous decision of the

[WUTC]. Question number three, if it is a
tax, how must or should it be spread. So,
that's really two parts, either how must it
be spread if there is a must, or how should
it be spread, if we have some discretion,
and tentatively, | answer that question that
it should be spread within the whole res-
ervation, The fourth question is what
about the affect [sic] of the tax and our
application of it to the non tribal mem-
bers? And, as | listen to this, clearly, the
non tribal members are in a different posi-
tion than the tribal members and they . . .
the benefit of the tax on them may be dif-
ferent. But, it scems to me that , , . that is
a question that is not one that we, either
can or should act on, I am not sure of
those two terms. Because, that gets right
back to tribal law in general which is very
complicated but, the relationship of the
non tribal members to the tribe and to the
taxes is , . , not our bailiwick and it seems
to me it is the bailiwick of the federal
court and I have some sympathy for the
non tribal members here. It seems to me
their [***7] answer that ., . . the appro-
priate avenue is to challenge this tax in
federal court and as | said earlier, if they
succeed, we would follow the ruling of
that court just as we have followed the
ruling of the Department of Revenue in
another situation,

AR at 209,

Petitioners initiated this action by filing a petition
for review in the Yakima County Superior Court, naming
as defendants the WUTC, Cascade, and PacifiCorp. The
petitioners asked the court to enter a declaratory ruling
holding that (1) the Nation has no autherity to tax utility
service to nonmember customers receiving service with-
in the reservation; [*202] (2) the utilities’ decisions to
pay the franchise fee was imprudent; and (3) the utilities'
revised tariffs are unlawfully discriminatory. They also
asked the coutt to enjoin the WUTC and the utilities
from implementing the revised tariff and to order the
WUTC to implement a mechanism for exempting non-
members from paying the Nation's franchise fee. In sup-
port of these requests, the petitioners relied, in addition
to the administrative record, on declarations of several
individuals that were not part of the administrative rec-
ord,

The utilities moved for dismissal, arguing [***8]
(among other things) that the petitioners had failed to
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join the Nation as a party. By memorandum opinion, the
superior court concluded it had no authority to determine
the validity of the franchise fee and the Nation was not
-an indispensable party. The court also concluded that the
WUTC properly considered only whether the franchise
fee was "honestly debatable in law" and not “clearly un-
lawful," and thus that its decision was not arbitrary or
capricious, Clerk's Papers at 745, The court denied all
parties' motions. '

Afler striking the petitioners' additional declarations,
the superior court granted the defendants' motions for
summary judgment and dismissed the petition, The peti-
tioners have appealed the dismissal; the utilities have
appealed the denial of their motion to dismiss for failure
to join the Nation as a party.

1] 12] In secking review, the petitioners con-
tended the WUTC falled to perform a duty required by
law. See RCW 34.05.570(4)(b). Under the Washington
Administrative Procedure Act (WAPA), chapter 34.05
RCW, they are entitled to relief only if the agency's ac-
tion or inaction is:

(i) Unconstitutional,

(ii) Outside the statutory authority of'
the agency or the [*#*9] authority con-
ferred by a provision of law;

(iii) Arbitrary or capricious; or

[**913] (iv) Taken by persons who
were not properly constituted as agency
officials lawfully entitled to take such ac-
tion.

[*203] RCW 34.05.570(4)(c). The petitioners contend
the WUTC's failure to suspend the utilities' tariff revi-
sions was arbilrary and capricious under subsection (iii).
An agency's action is arbitrary and capricious only if it
"is willful and unreasoning and taken without regard to
the attending facts or circumstances." Hillis v. Dep't of
Ecology, 131 Wn,2d 373, 383, 932 P.2d 139 (1997). "An
appellate court reviewing agency action 'sits in the same
position as the superior court, applying the standards of
the WAPA directly to the record before the agency."
Wash. Indep. Tel. Ass'n v. Wash. Utlls, & Transp.
Comm', 149 Wn,2d 17, 24, 65 P.3d 319 {2003) (quoting
Tapper v. Employment Sec. Dep't, 122 Wn.2d 397, 402,
858 P.2d 494 (1993)).

131 We first consider whether the court erred in
striking the petitioners’ additional declarations, which are
not part of the administrative record, On review of an
administrative agency's [***10] failure to perform a
duty, a court "may hear evidence, pursuant to RCW

34.05.562, on material issues of fact raised by the peti-
tion and answer." RCW 34.05.570(4)(b). RCW 34.05.562
provides in pertinent part:

(1) The court may receive evidence in
addition to that contained in the agency
record for judicial review, only if it relates
to the validity of the agency action at the
time it was taken and is needed to decide
disputed issues regarding;

(a) Improper constitution as a deci-
sion-making body or grounds for disqual-
ification of those taking the agency ac-
tion;

(b) Unlawfulness of procedure or of
decision-making process; or

(c) Material facts in rule making,
brief adjudications, or other proceedings
not required to be determined on the
agency record,

The petitioners apparently contend the additional
declarations were admissible on review under subsection
(c). They contend the new evidence is material to the
WUTC's determination whether the franchise fee is val-
id. But this argument assumes the WUTC itself has the
duty to make that determination. Because (as we con-
clude below) the WUTC lacks [***11] the authority to
make that determination, the [*204] additional decla-
rations were not material to either the agency or the su-
perior court proceedings, and the court did not err in
striking them,

[4] We next consider whether the WUTC arbitrar~
ily and capriciously determined that the Nation's fran-
chise fee was a prudently incurred operating expense,
recoverable from the utilities' customers. Utilities in
Washington are entitled to rates that are "just, fair, rca-
sonable and sufficient." RCW 80.28.010¢1). The WUTC
is charged with determining whether rates are "unjust,
unreasonable, unjustly discriminatory or unduly prefer-
ential, or in any wise in violation of the provisions of the
law, or that such rates or charges are insufficient to yield
a reasonable compensation for the service rendered."
RCW 80.28.020. These duties require the WUTC "to not
only assure fair prices and service to customers, but also
to assurc that regulated utilities earn enough to remain in
business." People's Org. for Wash. Energy Res, v. Wash.
Utils. & Transp. Comm'n, 104 Wn.2d 798, 808, 711 P.2d
319 (1985). A utility is not permitted to recover every
[***12] expense in its rate structure; the WUTC "has
the power to review operating expenses incurred by a
utility and to disallow those which were not prudently
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incurred." /d, at 810, The utility bears the burden of
demonstrating a rate increase is “just and reasonable.”
RCW 80.04.130(4).

[5] 16] The issue here is whether the Nation's fee
is a prudently incurred expense for the utilities. It is un-
disputed that valid taxes charged to utilities may be
passed on to the utilities' ratepayets, See State ex rel. City
of Seattle v. Dep't of Pub. Ulils., 33 Wn,2d 896, 902, 207
P.2d 712 (1949); see also King County Water Dist. No.
75 v. City of Seattle, 89 Wn.2d 890, 897, 577 P.2d 567
(1978); State ex rel. Pac. Tel. & Tel. Co. v. Dep't of Pub.
Serv,, 19 Wn.2d 200, 276, 142 P,2d 498 (1943). Pursuant
to this rule, the WUTC permits a utility to recover taxes
as expenses unless the taxes are "clearly invalid."

[**914] The petitioners contend the WUTC's
presumption of a tax's validity should not apply when an
Indian tribe imposes a tax on utility services provided to
non-Indian [*205] customers within a reservation. In
Atkinson Trading Co. v. Shirley, 532 U.S. 645, 659, 121
S. Ct. 1825, 149 L. Ed. 2d 889 (2001), [***13] the Su-
preme Court held: "The Navajo Nation's imposition of a
tax upon nonmembers on non-Indian fee land within the
reservation is , . . presumptively invalid." ?

3 This presumption arises from the "general
rule that Indian tribes lack civil authority over
nonmembers on non-Indian fee land.” Atkinson,
532 U.S. at 654, The presumption is subject to
two important exceptions. See Montana v. United
States, 450 U.S. 544, 565-G6, 101 S. Ct, 1245, 67
L. Ed, 2d 493 (1981).

The petitioners' contention that the Atkinson pre-
sumption should apply to the WUTC's rate determination
ighores the nature of these proceedings. Atkinson was an
action for declaratory relief that directly challenged the
validity of a tax imposed by the Navajo Nation, Atkinson,
532 U.S. at 649. Here, by contrast, the WUTC's respon-
sibility is not to determine the validity of the Yakama
Nation's franchise fee, but rather to determine whether
the utilities' decision to pay the fee was prudent,
(***14] The petitioners have provided no authority
suggesting the WUTC has the jurisdiction to determine
the validity of any tax. * Indeed, any such determination
undoubtedly would have to be made in the absence of the
Nation as a party, * which is immune from suit in state
courts. See Aungst v. Roberts Constr. Co., 95 Wn,2d 439,
443,625 P.2d 167 (1981),

4  The petitioners rely on Cordova v. Hol-
wegner, 93 Wn. App. 955, 971 P.2d 531 (1999),
in which this court held a corporation licensed by
the Yakama Nation is amenable 10 suit in a
Washington court for personal injuries sustained
by nonmembers, The court in Cordova did not

consider the limits of the WUTC's authority,
which is the issue here. Whether a Washington
court in an original action would have authority
to determine the validity of the franchise fee is
not an issue here.

5 The Nation presented its position to the
WUTC and appeared as amicus curiae in the su-
perior court, However, it has not appeared for-
mally as a party at any stage of this case,

(***15] The petitioners argue in part that they are
asking not for a determination of the fee's validity, but
rather for application of the Atkinson presumption that
the fee is invalid. In light of this presumption, the peti-
tioners contend, the utilities' decision to pay the fee was
imprudent, and they should not be permitted to recover
the fees from their customers. This argument is uncon-
vincing for two reasons, [*206] First, the determina-
tion whether the Atkinson presumption (or an exception)
applies is a complex issue of federal law. The analysis
amounts to a determination of the validity of the fee, a
decision for which the WUTC admits it lacks the exper-
tise and whose authority would be at least questionable.
Second, the utilities' decision to pay the fee may have
involved more than the question of the Nation's authority
to impose it. The record suggests the Nation's franchise
ordinance resolves disputes over the utilities' alleged
trespasses on tribal land; the utilities thus legitimately
may have chosen to pay the fee rather than to challenge
its validity and (whatever the outcome) still face the Na-
tion's trespassing allegations.

The petitioners also contend the WUTC's presump-
tion [***16] of a tax's validity should not apply because
Indian tribes are not "full territorial sovereigns [that]
enjoy the 'power to enforce laws against all who come
within the sovereign's territory, whether citizens or al-
iens.' Atkinson, 532 U.S. at 653-54 n.5 (quoting Duro v.
Reina, 495 U.S. 676, 685, 110 S. C1. 2053, 109 L. Ed. 2d°
693 (1990 )) . This argument assumes the WUTC's pre-
sumption is based solely on the legitimate authority of
the state and its political subdivisions to collect taxes.
The presumption, however, is a logical and practical
recognition that the validity of a tax is beyond the
WUTC's competence and authority to decide.

The WUTC's presumption of validity does not mod-
ify the utilities’ burden of demonstrating a tariff increase
is just and reasonable under RCHW 80.04.130(4). Rather,
it merely establishes that a utility presumptively demon-
strates that a rate increase to recover a tax is just and
reasonable unless it is clearly invalid.

[**915] Finally, the petitioners contend the prac-
tical effect of the WUTC's presumption is that ratepayers
will be denied an opportunity to challenge a tax. They
argue utilities will [***17] always choose to increase
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rates rather than to incur the expense of challenging the
validity of taxes. But under the WUTC's approach, rate
increases based on tax costs are not eutomatic; the
WUTC retains the authority to reject increases [*207)
based on clearly invalid taxes. The petitioners also argue
the only way for individual ratepayers to litigate a poten-
tially invalid tax is to challenge it directly in an alterna-
tive forum, in which they may lack standing or resources,
Whatever the merits of this contention, the petitioners
have not explained how the absence of another practical
forum confers authority on the WUTC to determine the
validity of a tax.

The WUTC does not act arbitrarily or capriciously
by permitting utilities to recover taxes unless they are
clearly invalid, Even under the WUTC's limited scrutiny,
the petitioners' alternatively contend the franchise fee is
clearly invalid. Indian tribes "retain inherent sovereign
power to exercise some forms of civil jurisdiction over
non-Indians on their reservations, even on non-Indian fee
lands.” Montana v, United States, 450 U.S. 544, 565, 101
S. Ct. 1245, 67 L. Ed. 2d 493 (1981). Among those re-
tained powers [***18] is the power to tax:

The power to tax is an essential attrib-
ute of Indian sovereignty because it is a
necessary instrument of selfsgovernment
and territorial management. This power
enables a tribal government to raise reve-
nues for its essential services. The power
does not derive solely from the Indian
tribe's power to exclude non-Indians from
tribal lands, Instead, it derives from the
tribe’s general authority, as sovereign, to
control economic activity within its juris-
diction, and to defray the cost of provid-
ing povemmental services by requiring
contributions from persons or enterprises
engaged in economic activities within that
jurisdiction,

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137,
102 8. Ct. 894, 71 L. Ed. 2d 21 {1982).

7] 18} 191 However, in Montana, the Supreme
Court held that a tribe's powers “do not extend to the
activities of nonmembers of the tribe." Montana, 450
US. at 565. The Montana Court identified two circum-
stances in which a tribe may regulate conduct of non-
members on fee land: (1) when the nonmembers have
entered into consensual commercial relationships with
the tribe and (2) when the nonmembers' [*208] con-
duct threatens [***19] or affects the "political integrity,
the economic security, or the health or welfare of the
tribe." /d. at 566. The Ninth Circuit Court of Appeals

noted recently that although the Monrana decision is
more than 20 years old, the law governing the boundary
between Indian sovereignty and non-Indians' activities
"is still in its infancy.” Burlington N. Santa Fe R.R. Co.
v. Assiniboine & Sioux Tribes, 323 F.3d 767, 775 (9th
Cir. 2003). 1t is beyond the scope of our decision here to
determine the precise placement of that boundary; in the
context of this appeal, the question (as with the WUTC)
is whether the Nation's franchise fee is clearly invalid.

The parties initially dispute whether Montana's gen-
eral prohibition even applies in this case. The Montana
rule applies only when a tribe attempts to regulate non-
member conduct on "non-Indian fee lands." Montana,
456 U.S. at 565, see Atkinson, 532 U.S. at 654. Although
the Nation's franchise fee indirectly affects ratepayers
within the reservation, it directly affects the utilities,
whose gross revenues determine the amount to be paid.
The relevant nonmembers here [***20] are the utilities,
The issue, then, is whether the rights-of-way used by the
utilities are the equivalent of non-Indian fee land. ¢

6 In enacting the franchise ordinance, the tribal
council alleged utilities were unlawfully operat-
ing on lands owned or controlled by the Nation.
If this allegation is true, the franchise fee is not
directed at activities on non-Indian fee land, and
Montana would not apply.

The petitioners rely on Strate v. A-1 Contractors,
520 U.S. 438, 454-56, 117 S. Ct, 1404, 137 L, Ed, 2d 661
(1997), in which the Court held a highway right-of-way
within an Indian reservation may be the equivalent of
non-Indian fee land, Although Strate involved a [**916]
civil tort claim, the rule is "equally applicable to a tribe's
legislative and regulatory authority." Big Horn County
Elec. Coop., Inc. v. Adams, 219 F.3d 944, 950 (9th Cir.
2000). But to make this determination, a court must ex-
amine "(1) the legislation creating the right-of-way; (2)
whether the right-of-way [***21] was acquired with the
consent of the tribe; (3) whether the tribe had reserved
the [*209]) right to exercise dominion and control over
the right-of-way; (4) whether the land was open to the
public; and (5) whether the right-of-way was under state
control." /d. (citing Strate, 520 U.S. at 454-56). The peti-
tioners' argument focuses on the third criterion, but a
complete analysis of the rights-of-way at issue here is not
possible on the limited record before us. Under these
circumstances, it is impossible to conclude the Nation's
fee is clearly invalid under Montana,

Assuming for the sake of our analysis that Montana
applies, the question is whether the circumstances satisfy
either of its exceptions. The first exception permits tribal
regulation of nonmembers' activities when the nonmem-
bers have entered into consensual commercial relation-
ships with the tribe. Whether provision of utility services
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on an Indian reservation constitutes such a consensual
relationship is unclear. In Big Horn, 219 F.3d at 951
(citing Strare, 520 U.S. at 457), the Ninth Circuit court
held a cooperative's provision of electrical service
through facilities [***22] on federally granted
rights-of-way created a consensual relationship justifying
a tribe's tax. Without citing Big Horn, however, a federal
district court in North Dakota held a telecommunications
cooperative, which operated under a grant of state legis-
lative authority, did not create a consensual relationship
with a tribe by providing services within a reservation.
Reservation Tel, Coop. v, Henry, 278 F. Supp. 2d 1015,
1023-24 (D.N.D. 2003); see In re Application of Otter
Tail Power Co., 451 N.W.2d 95, 104-05 (N.D. 1990).
Also, while the Supreme Court has held there must be a
nexus between the tax and the nonmembers' activities,
see Atkinson, 532 U.S. at 656, the required connection is
not easy to describe, For example, in Big Horn the court
invalidated an ad valorem tax on the value of nonmem-
bers' property but noted the tribe "is free to adopt a dif-
ferent tax scheme that complies with Monfana." Big
Horn, 219 F.3d at 951. Here, the utilities' facilities
throughout the reservation arguably establish both the
consensual relationship with the tribe and the required
nexus between the utilities' activities and [**¥*23] the
franchise fee,

[*210] The petitioners rely primarily on Atkinson,
which addressed the validity of a tax imposed by the
Navajo Nation on nonmember guests of a hotel that was
located on fee land and could be accessed via non-Indian
public rights-of-way. Atkinson, 532 U.S. at 647-49. The
Supreme Court held the tax was ihvalid in part because it
did not satisfy the first Montana exception, /d. at 655-57.
The Court held there was not a sufficient consensual
relationship between the tribe and the hotel guests’ activ-
ities: "The hotel occupancy tax at issue here is grounded
in [the hotel owner's] relationship with its nonmember
hotel guests, who can reach the Cameron Trading Post
on . . . non-Indian public rights-of-way." Id, at 656-37.
The Court's decision made it unnecessary to address
whether a tax on the hotel directly, rather than on its
guests, would be proper. Id at 654 n.6. The Yakama
Nation's franchise fee differs from the tax in Atkinson in
at least two ways: (1) it is a charge directed at the utili-
ties themselves, not the ratepayers (the equivalent of the
hotel guests in Atkinson) and (2) the utilities' [***24]
activities on the reservation are not limited to non-Indian
fee land and public rights-of-way, Whether either of
these facts is sufficient to validate the franchise fee is not
clear,

Montang's second exception permits tribal regula-
tion when nonmembers' conduct threatens or affects the
"political integrity, the economic security, or the health
or welfare of the tribe." Montana, 450 U.S. at 566. This

exception "is only triggered by nonmember conduct that
threatens the Indian tribe; it does not broadly permit the
exercise of civil authority wherever it might be consid-
ered 'necessary' to self-government." Atkinson, 532 U.S.
at 657 n.12, This determination is a fact-intensive in-
quiry that is not [**917] subject to summary determina-
tion. Burlington N., 323 F.3d at 774-75. The superior
court determined that the utilities' alleged encroachments
on tribal property threatened the political integrity, secu-
rity, or health and welfare of the Nation. Whether this is
true, as the superior court noted, cannot be determined on
the limited record before us. Although the utilities deny
the encroachments and the [*211] petitioners contend
they do not threaten [***25] the Nation's political in-
tegrity, any analysis obviously would require the partici-
pation of the Nation itself, which cannot be compelled.

At best, the petitioners have established the validity
of the Nation's franchise fee is questionable. However,
on the limited record before the WUTC and us, it is not
possible to conclude the fee is clearly invalid. The
WUTC's decision to allow the revised tariffs to take ef-
fect was not willful and unreasoning, and therefore was
not arbitrary and capricious. The superior court's deci- -
sion to that effect is affirmed.

[10] We next consider whether the WUTC arbi-
trarily or capriciously determined the franchise fee did
not discriminate against nonmember ratepayers and
should be treated as a tax, to be recovered only from
ratepayers in the affected area. ™ RCW 80.28.090 pro-
vides:

No gas company, ¢lectrical company
or water company shall make or grant any
undue or unreasonable preference or ad-
vantage to any person, corporation, or lo-
cality, or to any particular description of
service in any respect whatsoever, or sub-
ject any particular person, corporation or
locality or any particular description of
service to any undue or unreasonable
[***26] prejudice or disadvantage in any
respect whatsoever,

7 To the extent the petitioners contend the Na-
tion's franchise fee is discriminatory because it is
invalid, our analysis above already has addressed
that issue,

Whether a rate is unduly or unreasonably preferen-
tial is a determination within the WUTC's discretion,
ARCO Prods. Co. v. Wash. Utils. & Transp, Comm'n,
125 Wn.2d 805, 816, 888 P.2d 728 (1995).
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(11} [12] The petitioners contend first that the re-
vised tariffs grant an undue or unreasonable preference
to members of the Nation because nonmembers receive
no benefits from and do not have a voice in the tribal
government. They misperceive the purpose of RCW
80.28.090, which is to assure that customers who receive
the same service pay the same rates. /d. at 8/6-17. Under
the revised tariffs here, all of the utilities' customers
within {*212] the boundaries of the reservation will
receive the same service at the same rates. The tariffs
thus do not violate [***27] RCW 80.28.090.*

8 The petitioners rely on King County Water
Dist, No. 75 v. City of Seattle, 89 Wn.2d 890, 903,
577 P.2d 567 (1978), in which the Supreme
Court held a tax may be recovered only from its
beneficiaries, The court has distinguished King
County on the basis that the utility in that case
was located entirely outside the taxing authority's
city limits, Burba v. City of Vancouver, 113
Wn.2d 800, 804, 783 P.2d 1056 (1989). In Burba,
the utility operated a single, integrated system
with facilities inside and outside the taxing au-
thority's city limits. /d. at 801. Here, the utilities'
systems are similarly integrated throughout the
reservation, serving both Indian and non-Indian
customers, Moreover, even if receipt of a benefit
from a tax were a factor to be considered under
these circumstances, it is not true that nonmem-
bers receive no benefit from the franchise fee.
They reccive continued utility services, which
might be disrupted or unavailable if the utilities
were required to relocate or remove their facili-
ties,

[***28] [13] The petitioners also contend the
WUTC discriminated against nonmembers by character-
izing the franchise fee as a tax, which must be recovered
solely from customers within the reservation, Whether a
charge is a tax or a franchise fee will determing how the
charge will be recovered by the utility. If the charge is
characterized as a tax, the utility may recover it by pass-
ing it on directly to ratepayers within the taxing authori-
ty; but if the charge is a franchise fee, it is considered
part of the utility’s general operating expenses, which are
recovered from customers throughout its system, See
State ex rel, Pac. Tel. & Tel. Co, v. Dep't of Pub. Serv.,
19 Wn.2d 200, 277-81, 142 P.2d 498 (1943).

[Playments made . ., . under franchises
such as those here in question, as matter
[**918) of law fall within the classifica-
tion of general operating expenses ...,

Such payments differ basically from
taxes paid pursuant to excise or similar

taxes levied by a municipality. Payments
made under franchises such as those here
in question arec based upon contracts
which grant to [the utility], inter alia, the
right to install portions of its equipment in
the public streets. The installation (***29]
of [the utility's] plants pursuant to the
franchise contracts benefits not only the
residents of the cities, but is a benefit to
rate payers living without the city limits,
In entering into these contracts, [the utili-
ty] was enlarging its service and making
the same more generally useful and con-
venient,

[*213] While the distinction be-
tween payments made by [the utility]
pursuant to franchises which it enjoys,
and payments made pursuant to municipal
taxing ordinances may seem rather finely
drawn, we are convinced that a distinction
in fact exists, and that, as to the former
class, the law requires that such payments
be considered as general operating ex-
penses, and that (subject to the exception
... a5 0 an excessive or unreasonable ex-
action) the department lacks legal author-
ity to direct or permit [the utility] to pass
such payments along to the rate payers
within the respective cities within which
[the utility] is operating pursuant to the
franchises.

Id. at 281.The parties' characterization of a charge as
either a tax or a franchise fee is not determinative, See
Samis Land Co. v. City of Soap Lake, 143 Wn.2d 798,
305-06, 23 P.3d 477 (2001). [***30] In this context, °
"a tax is an enforced contribution of money, assessed or
charged by authority of sovercign government for the
benefit of the state or the legal taxing authorities, It is not
a debt or contract in the ordinary sense, but it is an exac-
tion in the strictest sense of the word." State ex rel. City
of Seattie v. Dep't of Pub, Utils,, 33 Wn.2d 896, 902, 207
P.2d 712 (1949). A franchise, by contrast, "is a contract
between a municipal corporation and a person who has
applied for leave to engage in certain business operations
of a public nature within the limits of the municipality."
Pac. Tel. & Tel,, 19 Wn.2d at 278,

9 The WUTC and Cascade rely on a three-part
test to determine whether a charge is a permitted
regulatory fee or an unlawful property tax under
Washington Constitution article VII, section 1.
See Covell v, City gf Seattle, 127 Wn.2d 874, 879,
905 P.2d 324 (1995). It is not clear whether this
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test would apply to the WUTC's determination
here. If it does, it supports the WUTC's decision.

[***31] The Nation's ordinance contains elements
of both taxes and franchise fees. It requires all utilities
operating within the reservation to obtain franchises,
presumably as a charge for placing the utilities' facilities
on land owned or controlied by the Nation, These fees
appear to be franchise fees. But the ordinance also exacts
an additional portion of the utilities' gross operating rev-
enues, regardless of [*214] whether the utility has
obtained a franchise. This charge is a unilateral exaction,
not subject to contractual negotiation; the utilities receive
nothing in return. The WUTC's conclusion that this por-
tion of the ordinance exacts a tax is not arbitrary and
capricious.

Our resolution of the petitioners’ issues makes it un-
necessary to address the utilities' contention that the
Yakama Nation was an indispensable party, whose ab-
sence from the proceedings requires dismissal under CR

19(b).

We deny the petitioners’ request for an award of
reasonable attorney fees and expenses pursuant to RCW
4.84.350(1) because they are not the prevailing parties.

The superior court's order is affirmed. Reasonable
attorney fees and costs are denied.

Sweency and Kurtz, JJ,, [***32] concur,
Review granted at /153 Wn.2d 1031 (2005).
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Cc: djurca@helsell.com; William.blakney@kingcounty.gov; Verna.Bromley@kingcounty.gov; tseder@co.snohomish.wa.us;
hillary.evans@co.snohomish.wa.us; amaron@scblaw.com; smissall@schlaw.com; smissall@scblaw.com;
Chris@kenyondisend.com; Bob@kenyondisend.com; Shelley@kenyondisend.com; dheid@auburnwa.goy;
czakrzewski@bellevuewa.gov; rkaseguma@insleebest.com; jmilne@insleebest.com; efrimodt@insleebest.com;
wtanaka@omwlaw.com; zlell@omwlaw.com; blawler@sociuslaw.com; jhaney@omwlaw.com; kkomoto@ci.kent.wa.us;
wevans@di.kirkland.wa.us; Katie.knight@mercergov.org; kww@williamspsc.com; al@hendricksb.com;
joe@hendricksh.com; Iwarren@rentonwa.gov; Gregory.narver@seattle.gov; laura.weeks@muckleshoot.nsn.us;
dcaley@adorng.com; mleen@insleebest.com; jims@atg.wa.gov; ken.luce@llklawfirm.com; Tim Leyh; Randall Thomsen;
Sara Ziegenbein; Susie Clifford; kstewart@helsell.com; gbennett@co.snohomish.wa.us; officeservices@schlaw.com;
kathys@kenyondisend.com; jrg@williamspsc.com; gzak@omwlaw.com

Subject: Cedar River Water and Sewer District et al. v. King County, et al. - Supreme Court No. 86293-1

We are attaching for filing Respondent and Cross-Appellant King County’s Statement of Additional
Authority, in the above-referenced matter. Thank you.

<<12.19.12 King County Statement of Additional Authority.pdf>>

Linda Bledsoe

Assistant to Randall Thomsen, WSBA #25310 - randallt@calfoharrigan.com

CALFO HARRIGAN LEYH & EAKES LLP

999 THIRD AVENUE, SUITE 4400
SEATTLE, WA 98104



PHONE: 206-623-1700
FAX: 206-623-8717

lindab@calfoharrigan.com

This internet e-mail message contains confidential, privileged information that is intended only for the addressee. If you have received this e-mail message in error,
please call us (collect, if necessary) immediately at (206) 623-1700 and ask to speak to the message sender. Thank you. We appreciate your assistance in
correcting this matter.



