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In the world the law aspires to, where prosecutors seek not to "win 

a case, but that justice shall be done," Berger v. United States, 295 U.S. 

78, 88, 55 S.Ct. 629, 79 L.Ed. 1314 (1935) a prosecuting attorney who 

learned of evidence undermining the State's race-based forensic theory in 

a capital case would be appalled and would do what they could to rectify 

the error, or at least fully ascertain all the facts. See, e.g., Saldano v. 

Texas, 530 U.S. 1212, 120 S.Ct. 2214, 147 L.Ed.2d 246 (2006) (reversing 

death sentences on confession of error regarding race-based future 

dangerousness testimony). Unfortunately, that is not what happens in the 

competitive world of capital litigation this case epitomizes. In this world, 

the prosecutor's response is to file a motion to strike the new evidence and 

prevent the Court from considering it. 

This motion should be denied, for several reasons. 

First, the document the State seeks to strike is referenced in both of 

the Amicus Briefs to which the State has separately responded. See 

Amicus Brief of the ACLU at 17; Amicus Brief of the NAACP Legal 

Defense Fund at 16 n.22. It would make little sense to leave those 

references in the record, and strike the document referenced itself. 

Second, the argument that the document is unauthenticated forgets 

that strict rules of evidence do not necessarily control an appellate court's 

constitutional review process. See, e.g., State v. Cauthron, 120 Wn.2d 
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879, 887-88, 846 P.2d 502 (1993), overruled in part on other grounds, 

State v. Buckner, 133 Wn.2d 63,941 P.2d 667 (1997) (appellate review of 

admissibility of scientific evidence is not confined to the record but may 

include review of literature on the validity of the procedure). 

The State's position also forgets that, to support a request for 

reference hearing based on information held by others, a personal restraint 

petitioner may either "present their affidavits" or "present evidence to 

corroborate what the petitioner believes they will reveal if subpoenaed." 

In re Yates, 177 Wn.2d 1, 18, 296 P.3d 872 (2013) (quoting In re Rice, 

118 Wn.2d 876, 885, 828 P.2d 1086 (1992)). In the present posture ofthis 

case, Petitioner has no way to compel testimony from FBI expetis on the 

points in this letter. But to answer the State's objection his counsel have 

obtained the most authentic copy of the letter he can-the copy submitted 

to and acted on by the Mississippi Supreme Court in Manning v. State, 

_ So.3d __ , 2013 WL 1917632 (Miss. 2013). See Declaration of 

Tucker Carrington, submitted herewith, Exhibit A. The letter led that 

Court to stay an execution to permit full development of this significant, 

newly available evidence. See id. at Exhibit B; Manning v. State, supra. 

It is at least sufficient to "corroborate what the petitioner believes [the FBI 

experts] will reveal if subpoenaed" to the reference hearing he has 

requested on any material facts the State disputes. See Petition ~2l(c). 
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The State's final argument-that this evidence is irrelevant 

because it sheds no light on the intent of the prosecutors at the time of 

Petitioner's trial-has more merit. But that is not the only issue before 

this Court. Part of the issue before the Court is whether the race prejudice 

that Petitioner has shown to have infected his trial was harmless, beyond a 

reasonable doubt. This is another piece of evidence that shows it was not. 

The racial classification of this hair was a cornerstone of the 

prosecutions' case. It was the foundation for its argument that there was 

"absolutely no doubt" that the ldller was "a black individual." RP(6/25/91) 

5393-5394. It provided the denominator against which the DQ Alpha type 

of the tissue on the hair root was compared, to suppmi the argument that 

the source was likely Petitioner's brother. See RP(6/17/91) 5041. The 

fact that classification has now been shown to be unscientific is another 

reason to doubt that the pervasive emphasis on race in this trial was 

hannless. That fact should not be ignored or excluded from consideration. 

DATED this 20111 day of June, 2013. 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies, under penalty of petjury under 
the laws ofthe State of Washington, that on June 20,2013, a copy ofthe 
foregoing was sent by e~mail to RSutton@co.kitsap.wa.us and also was 
deposited in the United States Mail, first class postage prepaid, addressed 
to: 

Randall A very Sutton 
Kitsap County Prosecutor's Office 
614 Division Street 
MS~35A 

Port Orchard, WA 98366-7148 -
~~. {/_._,( 
tinda M. Thiel, Legal Assistant 
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STATE OF MISSISSIPPI 

County of ~f\1?6~c1]f 

) 
) ss. 
) 

FAX No, 206-343-396! 

TUCKER CARRINGTON on oath states: 

I mn an attorney e:m.ployed by i11s Mississippi ilu1ocenoe Project. I 

filed a Brief as amtcus curiae in tl1e Mississippi Supreme Court case of 

Wttltf- Jetome. Mcmntng v, Sttttll,2013-DR-00491·SCT. n1 that capacity> I 

was set·ved with copies of'the De£endan:t1 s Motions to Sta;y Execution, 

including a Motion that l'esulted in ~he Mississippi Supreme Coutt's Order 

Granting Stay iSS\\ed May 7, 2013. Those.Motlons inclnded aletter from 

J olm Crabb1 Jr., Special ,Cotmsel to the United States Departn1ent of 

Justice> to Defo:~"est R. Allgood, Esq.> of the Oktibbehn Co1.mty District 

Attorney's Office1 dated May 4> 2013. A tnw copy of that letter 'is 

attached to this Declaxation as Exhibit A. A ti'Ue copy oftlie Mississippi 

Supreme Court,s Order of May 7> 2013, staying Mr. Matming's exec\xtion, 

is attached to thls Deohwation us Exhibit B. 

I swev.r under penalty ofpe:t"j\lr.y 1..mder the laws of the State of 

Washington that the above statement is true to the best ofmy !mow ledge, 

DATED at~oro , Missi~sippi, tlusZC1: day ofJtu1e, 

2013. 

~ 
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beforest ,R. Allgood, Esq. 
DlsMotAttotM'J'1ll Office 
Olctlbbeha. Cotmty1 'F.O, Box. 1044 
·Colmnbus1 MS 39703 

FAX No, 206-3B-396l 

U.S, Deportment of Justice 

9S01';musylwmi'~A,•a., NW 
Wasltiltg·rol/1 DC 20$JO 

'VlA.ll:-l.\IIA!L 

May4,20l3 

R.e: Mtmninrtv. Mississippi, 20l3.;DR·00491•SC~ 

De!W :tvk Allgood: 

P. 005 

We write to udviso you. of ndditional J;esults of a t'eV'iew by the United Stntea Depru:tmet~t 
of Jualice (the "Department") and the 1<'eclel'!l1 Bureau ofltw~atlgation (":F'BI" ·nnd oolleotivel,y 
wlth the De.J;larb'nent ~~DOJ") of lltboratory repnrta nnd teatlntony by FBI laboratory examiners 
in cases invcilv::iug mim·oacopio hair o.Olnpm:lson annlyals. Tht'OI+gh this t•eview, we pl·eviousl-y 
d~te1'!nlned that testimony oont!l.intng "l'l!oneoua statements tegardlng mlorosoopic hair 
comparison nualysis wna used in this case. (See Letter clnted May?,, 2013.) That et•ror and the 
p~oo~ss tlu:ough which it wus identified w~re eX;Pla!n.ed in more detail in our lv.Ia'y 2, 2013 letter, 

J. AdditioMllkror !dentl(ied in this Mattet· 

We ha;VI') determh1ed that the miorosoo}'lc hal.r comparison .analysis testlw.ony or 
lnborntory cepoL't prOIJ(;lltted In this oase inoluded additional statcl'rtetlts that exceeded the limits of 
soie!lo~;: and wns, thr.refort.\ invalid. In :response to inqu:l.des regarding whether the er!'OrS 
identified In the not!flontiOl'l lettcl' had atty be!lrlng on tho exnn~rne:t:'s opinion .rcgurding the rncinl 
classifrcatim'l ofthe hal~1 the l"l3l states the following: The scientific analysis of hair evidence 
:pe1•tn1ts au exttminet to offer nn oplulou that a .qu~sHonecl hair pe.ssesses certulh traits that are 
assoolated with u. p~wtioulm· l'Mio.l g~oup. H(l)weve1', since a ataMstloa1 J'l'obabllity oa1111ot be 
determl11ed for olussificatlon of hnir Into u. particular 1'CIOial group, it would be e,;~or fol' an 
examiner to testify that he can detennlne that the questloMd hairs were from nn indi'\lidual of a 
particulnt· ~·nol~l gl'O\Ip. Thus, an exn:minel' onnnot testlty with any statement of probability 
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whether the hair Is ft:om a partlc\ilar raciu.l group, 'but can tel)tify that ·a hah' e~hibits tl't'\.rtll 
nssociated with IL purtloulur .raci&l f;l'J.'OUp. (A cqp)' o£ the 11l3X Microsoopto B:nll' Analy~is Repo1·t, 
datl)d Ma:y tb 2013, is attached,) 

IL PoteutinJ Dl'l'ATe,t,Jting 

In the event that yam· office detel'tn1nes that fmther testing ia t~p:propriute or neoessal'y, 
we relte~ate that the FBI .is a-v.ailnhle to ptovlde m!toQ,hOI1dl'lnl DNA testing of the reltwant hitb: 
eviclenoe Ol' STR testtng of !!elated biological ·evlde11oo if testlng of hah' evidence is no longer 
possible, if (l) the evide110e to be tested is in the gove·mmettt's possession m control, and (2) 'the 
chain of custody for the evidence oau be ·established. 

m:, l~oport of Action Talcen 

To t\ssist us h1 monitm·Jng the status of cases involving mio~·osoo,pio hair nnalyols 
ootnpariMus, we nsk that you please ac~vise us by May '6, 2013, if you intend to t11ke any action 
based on the information that we are pxovldlng to you. Please send this 1nf01.'mation to 
l)SAEO.Bah·Revic:w@tiSdoj.gov, und letaw know .jfwe .oan be oht1y a~sistance. 

IV. AdditionnLNotif'tcntions 

You ·should b~> awat~ that we ate also notif-ying the govet•nox's office and Jl~e d~fense, as 
well us the Innooerioe~ l?xojeot m1d the Nat!Otl!l.l Association of Crimimil Defense Lawyexs of the 
errot•. Tho .Innocence :ProJect and the National Ailaocintion of Cdmi.na'l :Oete:mu;~ La~yers have 
expressed an fnterest in detetminh1g' whethet• improper ·reports or testimony affel.'-ted ally 
oonvlotiotlS and; if so, to ensure uppropJ!iaw remedial actiona m~e tuken. To assist them In their 
evnluat\on., we wUl provide thetn with lnfot·matiou from :o~,~r files, including copies of :F.:Sr 
Lnborntory exnmlnot·s' rep01'ts tmd testimony, as well as ow assessmetrt of those ueport9 and 
testimon.;y. 



JUN/19/2013/WED 01:57 PM MacDontdd Hoague FAX No, 206-30-3961 P. 007 

EXI-IIBIT B 



JUN/19/2013/WED 01:57PM MacDonald Hoague FAX No. 106-343-3961 P, 008 

Serial: 184104 
lN THE SUPREME COUlt11 OJ:i' lvlXSSIBSIPN 

Wl£UE JE1Wi11E MANNING AmA 111l'LI''1 FILED 
\1, MAY 0 7 2013 

STATE OF M1SSISS1PPI SUPREME GOURT OLEfll( 
CORRECTED Q;R);)E'R 

Tbis matter iu before the Court en bunc on U1e Motion to Stay Exec\~tion und S.et Aside 

Couvictiona, :Second Motion for Lfl!l.Ve to FileSuccessivo Petition for l?o~;~t-Conviction :Relief, nnd 

Motion in the Alternative for Other Forms ot'RelieUil<JdbyWillie.Jerome Manning. Also before 

the Court is thG Respottse filed by tl+'- Stttte .of wlisslssippi, tlte: Reply filed by Ma:nn:ing, the 

Suppletnetl.tto 'the Motion filed by Manning, and the Supplern.en,t to the Rest,onse filed by the State 

ofM1ssiasippi. 

Mer dutD consideration, thlil Court finds that thr;~ Motion to Stay EKeoution shcmld be grunted 

m1n1 further Order of this Court. 

IT IS THEREFORE ORb BRED that the Motion to Stay EMcution filed. by Wi !lie Jerome 

Manning is hereby granted pendit1;g 1hrthet· Order of this 'Cotut 

SO OliDBRllD,Ihia tbe 711
' <laY •fMily, 2013. ·. . :~ 

a_&-4) LJ . ~JY\AA) 
.ANN H. LAMAR, JUSTlCB 
FOR 'l'BE COURT 

TO GRANT: WALLER, C.J., blCKINSON, P.J., LAMAR., KITCHENS, CHANDLER, PIERCE, 
KrNG AND COLEMAN, JJ. 

R.ANDOJ.,;PB, I?RESIDIN'G JUSTICE, OBJECTS TO 'tHE ORDER vVl'!'H S:ffil ARA TE WRlTTEN 
STA TEJVIENT, 
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lN THJC SUP.RElVill COURT OF MISS1SS1I>PX 

WILLIE JEROME lYIANNJNO AliCIA 11Ji'LY" 

v. 

STATE OF M1S81.':1WIPPJ 

RANDOL:Pfi; :P • .J,, OB.JlDCTlNG TO Tiill ORDER y'VJTH .SEl'AJU'!E WH.ITTEN 
STATElv.illNT: 

~1. Before the Court e11 bane is the ''Motion to Stay Execution and Set Aside 

Convict1ona, Se.cond M6ti011 for Leave to File Successive Petition fot Post-Co:nviotion 

Relief, and Motion in the Altemative for Othel' Fot\tns ofRelief'' filed by Willie J erorne 

Matml.ng. Also befol'e the Court ia lvfanning's Supplement to his motion1 the Response filed 

by the State afMissisaippi, theState's Supp!e~ucntto its Response, andManning'sReplyto 

thCJ State's Re~ponse. 

,[2. I would dertyt'elief; for Mannipg hM wholly a11d completely failed to comply with 

statutory.reqtlirements andthep:recedent ofthls Court. "Mississit~pi Code Seotiotl99·39·9(e) 

(Rev. 2007) requi1·es that an application for:post•COllviotioncollnteral reliefbe supported by 

th~ .affidavits of witnesses who will pl'.ovc tho petiiio11er's .olalms;" Brow11 v. State, 88 So. 

3d 726, 733 (Miss, :4012). 

~3, l.etters nubmitted by petitioner from the :O.ep artmertt of J usticehnve unsigned reports 

attached fi:on1 a MicroBoop!o Hnit· Cotnpadson A:nalystu 'Review Team Laboratory Pi vision 

(FBI), without identifYing the authority> credentials, quali:ficntions1 name; or title of a.ny 
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member of the team. The letters challenge not only former FBI (i~J(pertl'l in hnit, but D,lso 

ballistic~. 0\ll: e!lta:blifflled law andjustice re~nlirt> .more. 

'1[4. The petitioner has had access tD the ht~lnmd oth(\lr f6rensio ·evidonce since Apdl26, 

1994. (R. 335). The petitioner e~vcm Wilt grantedbls own ballistics e:tpel't, Richai'dD. Carte~, 

at taxpayer expense on Augm~t 24, 1994, (R. 368). Boweve1·, peLitioner electGd not to call 

Carter at trial. 

~5. f!l-dr:and ballistiG)s issues from petitioner1s violentcrlmes oonmrlttedlwency yeat·s ago 

have bmm Included 'in a long string cflitigatio11 in State and Federal Courts. This is not tbe 

£rst time petltlonerhas ta1sed these \sm1es, Our predecessors qn \:his very Couttl'e}ected the 

hair issue on direot appeal, stating that Blythe ttdid not claio1 that tho huit· matched that oft he 

defendant." Blythe only testified that the bnir oa:~ne ft10lll a. mciUb!;lr of the blnok race. He also 

admitted that his e:x,pertise cm\ld n:otprod\lOQ nbsolute ce!'tainty. Mmmi:ug v. State~ 726 So, 

2d 1152, 1180· 81 (Miss. 1998). 

~6. After t"eliefwns denied on diteot appeal,])etifioner filed f.Cl' post"oonviotion relief itt this 

Cour~ in 2001,1 At that time, petitioner n.eitlter sought DNA tflstin,g nor raised lullr or 

ballistics issues as a basis for relief.1 

~1. In his fed.eralhabeM aotlo~ the same issues were rniaed 1tnd rejeotfld. Fonn.m.' United 

States District Court Judge Allen 'J?epper (now d~oea.sed) Wrote that 11[a]t tJ.Ihil expert 

testimony was given only that the halr fotmd h1 Millel''s car exhibited characteristics 

associated with the Afrlcan·Amecioans:" Man fling v. Epps., 2008 WL 4516386 (N.D. Miss 

1PostMccnviotion reliefwas denied in 2006. 

~This Court was granting DNA requests as early as 2002 - seven years befote the 
post-conviction reliefstatute was amettded. 
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2008), Judge :Pepper oontint\ed, "[ oJven lfDNA tcstingoould conclusively prove 't.hiltit wus 

rtot Petitioner's hair that wus folmd in the vehicle, those results would not Impeach .the 

tosthnonyglve.n nttrial, muchless·exour,wa.ttJd Petitiortor." This issue has been fulty 1it1gated. 

~8. Only a:fte1' exhaustio11 of all nppe11ls, federal an<L state, has this series of l;lleventh-'ho~tr 

app.llcatioos been mndo. 1 ~[A] defendm1t.sho11ld not be allowed to 'tnke a gambler'·s risk and 

complain on1y if the cards [fall1 the wrong way;" DisMot Aitom&y 's Oj!J¥ce ftrr Third 

Jtulialf# JJ/St. v, Osbm•JUJ1 557 U.S. 52, 86, 129 S. Ct. 2308,:2330, 174 L. Ed. 2d 38 (2009) 

(Alita, J., concurring) (citation omitted). 

~9. One of tho Department of J~Istlce1 S lettets conta1us specific statements that are 

contrary to prior Depm'tnrent ofJuatice publioations. Tlto letter ns$erts that ''(m]itochondt1al 

DNA testing became routine after Dccernb.er 31, 1999," A Depat'htlf.\lt of Justice article 

published in July 1999 belies this assetdon, The .July nrl:iole states \mequivocally thatt!:lsting 

began in 1992, and that evidentinry aa;rnp1lng begun lu 1996. M of Al'lri1 1999, mtDNA 

analyses hnd beetl ad:tnitted in crhniunl prMeedlngs in the foLlowing state~: Alabmna, 

Arl~·ansas 1 Flodda., Indiana, ltlinois) Maryland, MicWgsn, New Mexico1 Nm·th Carolina, 

Pennsylvania, South Cm,olma, TeMessee. 'l'~x.na, nnd Washington,:~ 

~flO. Tho lett~r also states that the bepm:iment of Justice is "asslst[~ng] {the 1Mocence 

l'rojeot attd the Nutionul Association ofCriminnlDefens(;) Lawyew~J in their evaluations." 

3Allce R. Ise11.berg and Jodi M. Moore> Mttochondrial.DNA Analysis at the FBI 
LabcH·ato?y, 1 Forensic Sdet1cc Cornrmlnicatious (July 1999),http:l/www.ibf.gov/about~ 
us/lab/fonmsfcrsoienoewcommu:nioations/fsc/jtdy199.9/dnaUst.1Jtm (last visited May 7, 
2013). 
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"The Innooen.o~;~ Pr~j ect st!pporta a trmrutot'itlm on capital ptmi.9hme:ttt;"~ The "NA'CDL has 

boen !111 outspoken critio ot'the deathpenalty.system.';s Ofcrltical conoem is the language 

ooBtafuedl:ll the firat FBI i'eport stating that, "[g']iven thm abbreviated time frame for review, 

the FB! !!equests the innocenoeProjeot(!P) tm adv.ise asto whethex· ornotthey agre~e wHhthe 

FBPs cot1otusio:nsas soonas possible," AlthoughtheaonneotiviWitnd exped.ieuwybywhich 

this review was aoedmplished la mind bo.ggling, r should not he stll'J)tised, given that the 

familiea ofvictin1s ofthe olm1desfino 'Fast and Furlo\ls' gT.Jn running operation clln1 t getthe 

Depm:trnent. of Justice to identifY the d!l:c:ision mukers (wltose actions resntted ht the death 

of a border agent aud many other~) a.fter years. of inquiry, m1d th!lt this is the same 

Depumment of Justice that grants and <mforo.es Mlrauda. warnings to foreign tmemy 

oombatwts. 

\j!L 1. Tlle'l'~ exiets a host ofother !oga1 nnd fact1.lallssues. But time allocated to write is so 

oomprossed di.le to Just minute filit1gs, l shall more fuUy address these defioic:lnoies whentne 

opportuuityptesents itself. 

~http://www.innooenoeprojeot.oi'g/CmltetltiTlle:__Death_Penalty.php (Last visited 
May 7, 2013). 

~http://www.nacdl.org/criminal~defense/death~penalty/. (Last vlsited May 7! 2013). 
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CERTIFICATE OF SERVICE 

The undersigned hereby cetiifies, under penalty ofpetjury under the laws of the State of 
Washington, that on June 20, 2013, a copy of the foregoing was sent by e-mail to 
RSutton@co.kitsap.wa.us and also was deposited in the United States Mail, first class postage 
prepaid, addressed to: 

Randall A very Sutton 
Kitsap County Prosecutor's Office 
614 Division Street 
MS-35A 
Pmi Orchard, WA 98366-7148 

~~.{L;J 
Li da M. Thiel, Legal Assistant 



OFFICE RECEPTIONIST, CLERK 

To: Linda Thiel 
Cc: 
Subject: 

RSutton@co.kitsap.wa.us; Tim Ford; GRIFF1984 
RE: In re Gentry, No. 86585-0 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is by e-mail attachment, it is not necessary to mail to the court the 

~?E.i9J~al of the document. 
From: Linda Thiel [mailto:LindaMT@MHB.com] 
Sent: Thursday, June 20, 2013 4:16 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: RSutton@co.kltsap.wa.us; Tim Ford; GRIFF1984 
Subject: In re Gentry, No. 86585-0 

Attached for filing are Petitioner's Response to the State's Motion to Strike Filed June 17, 2013, and Declaration of 

Tucker Carrington. Thank you. 

Linda M. 'l'hiel 
Legal Assistant 
MacDonalcJ Hoague & Bayless 
705 2nd Avenue, Suite 1500 
Seattle, WA ()(3104 
tel: 20(3-622-1 004 
fax: 2D6-343-:3fl61 
email: lindamt@mhb.corn 

This communication may contain confidential, privileged information intended for the addressee. Do not read, copy or disseminate it unless you are the 
addressee. If you have received this email in error, please call me (collect) immediately at 206-622-1604 and then permanently destroy this 
communication. 
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